
UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

 

_________________________________ 
 

No. 26-2705 
_________________________________ 

 
MAYDAY HEALTH and NANCY TURBAK BERRY,  
 

Plaintiffs-Appellees, 
v. 
 

LARRY R. RHODEN, Governor of the State of South Dakota and 
MARTY J. JACKLEY, Attorney General for the State of South Dakota, 
in their official capacities, 
 

Defendants-Appellants. 
 

_________________________________ 
 

APPELLANTS’ REPLY IN SUPPORT OF MOTION 
 TO STAY PRELIMINARY INJUNCTION 

 
_________________________________ 

 
So long as the injunction is in effect, Mayday can freely advertise its website 

in South Dakota, such as by flying banners over large crowd gatherings like it did 

on August 28 and 29, 2026, at the state fair in Louisville, Kentucky.  KENTUCKY 

COMPLAINT at ¶ 11, Exhibit 1.  Or on billboards, trucks, blimps, gas station 

placards, or any other surface it can commandeer.  R.DOC. 46 at Exhibits C, O, AA, 

BB-0002.  Mayday’s website is an advertisement for and a direct link to abortion 

pill merchants who are ready and willing to violate South Dakota’s abortion pill ban.  

And so long as the injunction is in effect, the state is without authority to do anything 

about it.  Because Mayday is the principal vector for abortion pill traffic in South 
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Dakota, the injunction effectively legalizes abortion pill sales in South Dakota for as 

long as it is in place. 

   Like the district court’s order denying defendants’/appellants’ motion to 

stay, Mayday’s response to the motion to stay here mainly reiterates the district 

court’s injunction order’s findings (R.DOC. 51) and conclusorily declares them 

correct without engaging and refuting the deficiencies in the court’s reasoning 

identified in the motion to stay.1  This is understandable because the district court’s 

methodology is difficult to defend.  To the extent Mayday’s response does engage 

the deficiencies identified in the appellants’ motion, it raises red herring arguments 

that are easily refuted.2  Accordingly, this court should stay the injunction pending 

disposition of the appeal in this matter on the merits. 

 
 

1 Mayday complains that appellants’ motion to stay does not cite the hearing 
transcript. That is because the district court’s order (R.DOC. 51) does not cite the 
hearing transcript so appellants’ motion cited to the challenged credibility and other 
findings where they are found in the district court’s order. 
 
2 Even though appellants have sought a stay only as to Mayday, Mayday’s response 
devotes significant real estate to the Turbak sweatshirt claim in order, it would seem, 
to pepper its response with dramatic assertions like the state “condemns [Turbak’s 
wearing of the sweatshirt] as criminal” and “felonious.”  MAYDAY RESPONSE at 
3, 5, 7, 24.  It has been the state’s position since the start of this litigation that the 
subject statutes do not even reach let alone criminalize Turbak’s wearing of her 
Mayday sweatshirt.  R.DOC.14.  Mayday’s distortion of the state’s position 
respecting Turbak’s sweatshirt, and injection of their frivolous Turbak claim into a 
stay motion that pertains only to Mayday, confirms the state’s suspicion that the 
Turbak claim is “just a tactic to discredit the statute and sensationalize plaintiffs’ 
complaint by arguing that it applies in some trivial or ‘fanciful’ way that it plainly 
does not.”  R.DOC. 14 at 5. 

Appellate Case: 26-2705     Page: 2      Date Filed: 09/28/2026 Entry ID: 5688416 



3 
 

1. Speech Integral 

Mayday argues that the speech integral exception does not apply here because 

the exception “demands a separate underlying offense” that “does not involve 

protected speech.”  MAYDAY RESPONSE at 15, 16.  First, Mayday is advertising 

an illegal product which is unprotected under Pittsburgh Press and Bigelow even if 

Mayday’s website did not also solicit and facilitate illegal drug sales.  Second, the 

subject statutes’ very terms criminalize only speech (“advertis[ing]”) in connection 

with the separate underlying offenses of “procur[ing]” abortion “drug[s]” for a 

woman “for purposes of an unlawful abortion” or “for producing an abortion” in 

South Dakota.  SDCL 22-17-5.1, -5.3.  Thus, Mayday’s argument that the subject 

statutes circularly prosecute speech as integral to the speech criminalized by the 

statutes and the cases Mayday cites in support (Chiles, Sryniawski, Planned 

Parenthood Great Northwest) are a big red herring.  The subject statutes plainly 

proscribe only advertising integral to the separate illegal acts of procuring abortion 

pills for the purpose of an abortion in South Dakota. 

Anticipating the weakness of their argument, Mayday doubles back to the 

district court’s finding that it does not “sell, dispense, or distribute abortion pills.”  

R.DOC. 51 at 33.  But this itself is one of the most conspicuous failings of the district 

court’s ruling.  The Jackson/Hernandez/Anziano standards do not require that 

Mayday do any of these things to solicit and facilitate drug sales.  A court must apply 
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proper standards.  Olin Water Services v. Midland Research Laboratories, 774 F.2d 

303, 307 (8th Cir. 1985); Beber v. NavSav Holdings, LLC, 140 F.4th 453, 459, 462 

(8th Cir. 2025).  The district court did not merely misapply the Jackson/Hernandez/ 

Anziano standards, it failed to apply them at all.  R.DOC. 63.    Per the Jackson/ 

Hernandez/Anziano standards, “[c]onnect[ing]” buyers of illegal pills with 

“trustworthy pill providers” willing to engage in an illegal transaction – as Mayday 

admittedly does – is the very definition of aiding and abetting an illegal drug 

transaction, regardless of the fact that Mayday does not personally handle money or 

distribute pills.  R.DOC. 62 at 73/25-74/2, 77/14, 77/21-78/11, 102/15-22.  Had the 

district court applied the Jackson/ Hernandez/Anziano standards, the conclusion that 

Mayday’s “speech” is integral to aiding and abetting illegal abortion pill transactions 

is inescapable. 

Remarkably, even though the subject statute does not fit into the “circular” 

speech prohibition line of cases represented by Chiles, Sryniawski, and Planned 

Parenthood Great Northwest, Mayday continues to cite to Matsumoto v. Labrador, 

122 F.4th 787 (9th Cir. 2024).  Matsumoto strips Mayday’s advertising of any pretense 

of legality.  Matsumoto enjoined an Idaho statute against “recruiting” a minor to 

obtain an abortion.  Matsumoto, 122 F.4th at 808.  Matsumoto entered the injunction 

because Idaho’s statute, in addition to in-state abortions, prohibited “procurement of 

abortions that are legal [in states] where they are performed.”  Matsumoto, 122 F.4th 
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at 813.  Idaho’s statute proscribed recruiting a minor to obtain an abortion from an 

“abortion provider . . . located in another state,” which was intended to prevent Idaho 

minors from obtaining an abortion in neighboring Oregon where abortion is legal.  

Matsumoto, 122 F.4th at 813.  In other words, Idaho’s statute broadly criminalized 

speech which Bigelow (and Planned Parenthood Great Northwest) expressly 

protects, i.e. speech concerning legal abortions in other states.   

But for a statute like South Dakota’s, which is limited to advertisements for 

procuring or producing an abortion in South Dakota, Matsumoto endorsed Idaho’s 

argument that “recruiting an Idaho minor to get an illegal abortion in Idaho qualifies 

as speech integral to criminal conduct” and that “‘recruiting’ under [Idaho’s statute], 

to the extent that it induces a minor to violate [that statute] via the adult’s 

procurement of abortion for that minor, would be speech integral to criminal 

conduct.”  Matsumoto, 122 F.4th at 813.  As in Matsumoto, Mayday’s advertising 

instructing and facilitating a South Dakota woman on how “to get an illegal abortion 

in [South Dakota] qualifies as speech integral to criminal conduct.”  Matsumoto, 122 

F.4th at 813.   

2. Pittsburgh Press/Bigelow/James 

Appellants’ brief analyzes in detail why Pittsburgh Press and Bigelow control 

and should have been applied here instead of being arbitrarily “distinguished” away, 

but Mayday’s response does not even attempt to defend the district court’s failure to 
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apply these cases.  In one sentence per case, Mayday simply reiterates the district 

court findings “distinguishing” Pittsburgh Press and Bigelow and conclusorily 

declares the court right.  MAYDAY RESPONSE at 22-23.  Mayday’s response 

devotes three sentences to defending the district court’s effort to “distinguish” James 

but, again, this defense is nothing more than repeating the district court’s findings 

and conclusorily declaring them right.  MAYDAY RESPONSE at 23. 

Mayday’s response does not defend the district court’s method of 

“distinguishing” James by sua sponte questioning whether abortion reversal pills are 

legal in New York even though Mayday itself made no such argument.  It is not the 

function of courts to go “looking for wrongs to right” but rather to “decide only 

questions presented by the parties.”  United States v. Sineneng-Smith, 590 U.S. 317, 

376 (2020).  Mayday did not place the legality of abortion reversal pills in New York 

in question.  But Mayday’s response does not engage or defend the state’s arguments 

(1) that it was wrong to make such an argument for Mayday when Mayday itself did 

not, (2) that there is nothing in James that gives any reason to believe abortion 

reversal pills are not legal in New York, and (3) that before the district court 

“distinguished” James away on an argument Mayday did not raise, it should have 

performed a basic Westlaw search that would have informed the court that abortion 

reversal pills are not illegal in New York.  In short, Mayday’s response does not 

engage, much less refute, the state’s position that the district court clearly erred in 
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not applying the controlling authorities and standards of Pittsburgh Press and 

Bigelow or the on-point, persuasive authority of James. 

3. Chatbot Charley/Mail Forwarding 
 

Again, Mayday’s response does not engage, much less refute, the state’s 

argument that the district court clearly erred in refusing to consider the Chatbot 

Charley and “mail forwarding” evidence in reference to Mayday’s intent to solicit 

and facilitate.  Again, Mayday’s response just restates the district court’s findings 

and conclusorily declares them right.  Destroying evidence does not render it 

irrelevant.  United States v. Walker, 60 Fed.Appx 637, 638 (8th Cir. 2003)(destroyed 

letter in which defendant expressed a hatred of intended murder victim relevant to 

intent).  Per Jackson, Hernandez and Anziano, evidence of intent to solicit or 

facilitate is not strictly “forward looking” as the district court incorrectly held.  

R.DOC. 51 at 14.    

Mayday has vociferously denied any intent to induce or encourage women to 

acquire abortion pills.  R.DOC. 62 at 58/21, 59/4, 85/11, 86/ 2.  When, except for 

removing the Charley chatbot and “mail forwarding” instructions, Mayday’s 

website’s current core function of directly linking women to sellers ready, willing 

and able to illegally ship abortion pills into South Dakota is unchanged, the district 

court arbitrarily refused to consider Mayday’s “past speech” as evidence of its 

present intent to solicit and facilitate illegal abortion pill transactions. 
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4. Mayday’s Credibility 
 

Again, Mayday’s response makes no effort to engage, much less refute, 

appellants’ argument that the district court clearly erred in finding Mayday’s 

testimony credible.  Mayday only cites some boilerplate to the effect that credibility 

findings “are entitled to ‘special deference’” and are “virtually never” overturned. 

That might be true if it were a matter of Mayday’s word against someone 

else’s, but the credibility comparison here involves the disparity between Mayday’s 

claim to just “provide information” and the hard evidence of its own website.  

Compare R.DOC 51 at 3, 27, 32, 34, 36 with R.DOC. 46 at Exhibits D-Q.  This court 

need not defer to the district court’s credibility determination when it can view and 

read Mayday’s website for itself. 

It is self-evident that Mayday’s website “does more” than “provide 

information.”  R.DOC. 62 at 78/11, 79/2, 95/5.  According to Mayday’s press 

statements, its website “connects” site users to “abortion pills in states where clinics 

are banned.”  R.DOC. 46 at Exhibit B-0004; R.DOC. 62 at 77/21-78/11.  The 

“accurate information about abortion” that Mayday’s website “provides [is] direct 

links” to “five abortion pill providers” who “provide these pills [to Mayday.Health 

site users in all 50 states] via telemedicine.”  R.DOC. 62 at 73/25-74/2, 77/14, 85/11-

15, 87/4, 93/25-94/3, 96/2.  These direct links are on Mayday’s website for the stated 

purpose of initiating a transaction with one of Mayday’s “trusted partners” to 
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illegally export abortion pills to states where they are “banned.”  R.DOC. 62 at 

81/19.   

“Connect[ing]” buyers of illegal pills with “trustworthy pill providers” 

(R.DOC. 62 at 102/15-22) willing to engage in an illegal transaction is the very 

definition of aiding and abetting an illegal drug transaction.  Which means that 

Mayday actually is what its own counsel described facetiously as “a big fake-out, 

where, actually, [it is] trying to promote women to have abortions, and [it] just 

decided to say, ‘Well, we just want them to have information.’”  R.DOC. 62 at 98/21.    

Thus, the district court clearly erred in finding Mayday’s denials of any intent to 

encourage, induce or initiate illegal abortion pills transactions credible when the 

“information” its website “provides” about illegal abortion pills is accompanied by 

the means to acquire them in states where they are “banned.”  Williams, 552 U.S. at 

295; Conant, 309 F.3d at 635.   

5. Mayday’s Speech Is Commercial 

Mayday argues that its “speech” is non-commercial because it merely 

“expresses a moral belief.”  Mayday did not come to the attention of state law 

enforcement because of some thoughtcrime stemming from its moral convictions. 

Mayday incorrectly asserts that “the triggering conduct [here] is [its] communicative 

message;” the triggering conduct here is the direct links to abortion pill providers 

that accompany Mayday’s message that are self-evidently provided to site users for 
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the purpose of enabling, inducing and initiating the shipment of illegal abortion pills 

into the state of South Dakota and other states where they are “banned.”  R.DOC. 46 

at Exhibit B-0004.  Wrapping a scheme to push an illegal drug in South Dakota in 

its “moral belief[s]” about abortion does not protect Mayday’s speech any more than 

a “moral belief” that narcotics should be legal would protect a website delivering 

methamphetamine to states where it is illegal.  NIFLA v. Becerra, 585 U.S. 755, 769 

(2018).  There is “no doubt that a newspaper constitutionally could be forbidden to 

publish a want ad proposing a sale of narcotics.”  Pittsburgh Press, 413 U.S. at 388.   

When Mayday says it acts “regardless of harmful state restrictions,” it is a 

euphemism for in violation of state laws.  R.DOC. 46 at Exhibit BB-0002.  What 

Mayday characterizes as its “dissident” and “bold guerilla approach” is just its 

euphemism for illegal activity.  R.DOC. 4 at 32; R.DOC. 46 at Exhibit C-0002.  This 

militant rhetoric attracts a site user base, attracts “trusted partners” – a.k.a. abortion 

pill merchants – to affiliate with Mayday, and attracts donors that pay for Mayday’s 

operating and fundraising expenses . . . which enables Mayday “to buy more 

advertisements.”  First Resort, 860 F.3d at 1273; James, 160 F.4th at 377.  Though 

the district court disregards this evidence of economic motivation, under a proper 

application of the law Mayday’s “speech” in furtherance of a “guerilla” business 

model to advertise on behalf of “dissident” merchants ready and willing to deliver 

abortion pills to states where they are “banned” is entirely commercial. 
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CONCLUSION 

Mayday is nothing more than an online vector to advertise and broker abortion 

pill sales on behalf of pill merchants who are prohibited by law from advertising on 

their own behalf.  These actions are not speech but conduct in furtherance of illegal 

drug transactions.  Consequently, the district court’s preliminary injunction 

methodology clearly erred and abused its discretion by: 

• Failing to apply the controlling authorities and standards of Pittsburgh Press 

and Bigelow to the questions of whether Mayday’s “speech” is unprotected 

advertising of an illegal product or integral to criminal conduct. 

• Failing to apply the on-point, persuasive authorities of James, Matsumoto and 

Welty to the questions of whether Mayday’s “speech” is integral to criminal 

conduct or commercial. 

• Failing to apply the controlling authorities and standards of Bolger and 

Central Hudson to the question of whether Mayday’s “speech” is commercial. 

• Failing to apply the controlling authorities and standards of Jackson, 

Hernandez and Anziano to the questions of Mayday’s intent and whether 

Mayday’s website solicits and facilitates illegal drug transactions. 

• Refusing to consider the highly probative Chatbot Charley/“mail forwarding” 

evidence of Mayday’s intent to solicit and facilitate taken from Mayday’s own 

website. 
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• Finding Mayday’s denials of any intent to solicit and facilitate credible in 

comparison to the hard evidence of such intent on its website and press 

statements. 

Olin Water Services, 774 F.2d at 307; Beber, 140 F.4th at 459, 462. Appellants 

accordingly request that this court immediately stay the district court’s order 

preliminarily enjoining SDCL 22-17-5.1 and -5.3. 

Dated this 28th day of September 2026. 

     Respectfully submitted, 
 

     MARTY J. JACKLEY 
ATTORNEY GENERAL            

      Paul S. Swedlund         . 
     Paul S. Swedlund 

SOLICITOR GENERAL 
Amanda J. Miiller 
DEPUTY ATTORNEY GENERAL 
Jacob R. Dempsey 
ASSISTANT ATTORNEY GENERAL 
1302 E. Highway 1889, Suite 1  
Pierre, SD 57501-8501   
Telephone: 605-773-3215 
E-Mail: atgservice@state.sd.us 
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CERTIFICATE OF COMPLIANCE 

 
The State of South Dakota, by and through its counsel, Paul S. Swedlund, hereby 

certifies that this document complies with the type/volume limits of Fed.R.App.P. 

32(a)(7)(b) and Fed.R.App.P. 27(d)(2)(A).  It contains 2,570 words and complies with 

the typeface and type style requirements of Fed.R.App.P. 32(a)(5)/(a)(6).  It has been 

printed in a proportionally spaced typeface in 14-point Times New Roman font and 

scanned for viruses using Symantic Endpoint Protection. 

      Paul S. Swedlund   . 
     Paul S. Swedlund 

Solicitor General 
 
 
 

CERTIFICATE OF SERVICE 
 

The State of South Dakota, by and through its counsel, Paul S. Swedlund, hereby 

certifies that the foregoing appellants’ motion to stay preliminary injunction was served 

on appellees’ counsel via CM/ECF by electronic filing of the foregoing brief with the 

clerk of this court this 28th day of September 2026. 

      Paul S. Swedlund   . 
     Paul S. Swedlund 

Solicitor General 
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