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Case Style: Good Samaritan Medical Center, Inc., et al v. Leapfrog Group
District Court Docket No: 9:25-cv-80526-DMM

CIVIL DOCKETING NOTICE

The above-referenced appeal has been docketed in this Court. All documents filed in this appeal
must include the Case Style and Appeal Number shown above.

Appellant Requirements
Unless the following requirements have already been satisfied, within 14 days of the date of
this notice the appellant MUST:

1. Pay to the District Court the Filing Fee OR File a Motion to Proceed In Forma
Pauperis (IFP) in the district court. See FRAP 3(e), FRAP 24.

If the filing fee is not paid and a motion to proceed IFP has not been filed in the
district court within 14 days of the date of this notice, this appeal will be
dismissed without further notice pursuant to 11th Cir. R. 42-1(b).

If the district court has denied the appellant IFP status on appeal, the appellant
has 30 days from the date of the district court's order to file an IFP motion in
this Court. See FRAP 24(a)(5).

2. File in the District Court a Transcript Order Form or a certificate stating no transcripts
will be ordered. See FRAP 10(b) & the accompanying 11th Cir. IOP. (Not applicable in
certain bankruptcy appeals. See FRAP 6(b)).

If no transcripts are ordered, appellant's brief is due 40 days after 05/01/2026
except as otherwise provided by the rules. See 11th Cir. Rules 12-1 and 31-1.

3. File in this Court (Eleventh Circuit) a Certificate of Interested Persons and Corporate
Disclosure Statement (CIP), OR file the CIP at the same time the appellant submits its
first filing, whichever is earlier. See 11th Cir. R. 26.1-1(a)(1).
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4. Complete the Web-Based CIP (attorneys only). See 11th Cir. R. 26.1-1(b).

5. File in this Court (Eleventh Circuit) Civil Appeal Statement (attorneys only). See 11th
Cir. R. 33-1(a)(3).

Mediation

If a Civil Appeal Statement is required to be filed and the appeal is fully counseled on all sides,
your appeal will be reviewed and considered for mediation. Mediation services are at no cost to
the parties. If no Civil Appeal Statement is required or you or any party to the appeal is self-
represented or pro se then the appeal is not eligible for mediation. See 11th Cir. R. 33-1.

Appellee Requirements
Unless the following requirements have already been satisfied, within 28 days of the date of
this notice, all appellees participating in this appeal MUST:

1. File in this Court (Eleventh Circuit) a CIP or a notice. See 11th Cir. R. 26.1-1(a)(2).

2. Complete the Web-Based CIP (attorneys only). See 11th Cir. R. 26.1-1(b).

Attorney Participation

Only attorneys admitted to the bar of the Court and attorneys admitted for a particular
proceeding may practice before the Court. See 11th Cir. Rules 46-1, 46-3, and 46-4. You may
look up your bar admission status at https://www.cal 1.uscourts.gov/bar-admission-status-look.
The Application for Admission to the Bar and other forms and information can be found at
https://www.cal 1.uscourts.gov/attorney-forms-and-information.

All attorneys (except court-appointed attorneys) who wish to participate in this appeal must file
an Appearance of Counsel Form within 14 days of the date of this notice. See 11th Cir. R. 46-
6(b). Please also see FRAP 46 and the corresponding circuit rules.

Electronic Filing

All counsel must file documents electronically using the Electronic Case Files ("ECF") system,
unless exempted for good cause. Although not required, non-incarcerated pro se parties are
permitted to use the ECF system by registering for an account at www.pacer.gov. Information
and training materials related to electronic filing are available on the Court's website.

Obligation to Notify Court of Change of Addresses
Each pro se party and attorney has a continuing obligation to notify this Court of any changes to
the party’s or attorney’s addresses during the pendency of the case. See 11th Cir. R. 25-7.

Additional Information
Rules, forms, and additional information, including a handbook for pro se litigants, can be
found at www.cal l.uscourts.gov.

Clerk's Office Phone Numbers
General Information: 404-335-6100 Attorney Admissions: 404-335-6122
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 25-CV-80526-MIDDLEBROOKS

GOOD SAMARITAN MEDICAL CENTER,
INC., DELRAY MEDICAL CENTER,
INC., PALM BEACH GARDENS
COMMUNITY HOSPITAL, INC. D/B/A
PALM BEACH GARDENS MEDICAL
CENTER, ST. MARY’S MEDICAL
CENTER, INC., AND WEST BOCA
MEDICAL CENTER, INC,,

Plaintiffs,

V.

THE LEAPFROG GROUP,
Defendants.

NOTICE OF APPEAL

Notice is hereby respectfully given that The Leapfrog Group, Defendant in the above
named case, hereby appeals to the United States Court of Appeal for the Eleventh Circuit from the
following orders and judgment entered in the above-captioned case:

(1) The Order on Defendant’s Motion to Dismiss (Dkt. 41, entered July 15, 2025);

(2) The Order on Defendant’s Motion for Summary Judgment (Dkt. 139, entered January

7,2026); and
(3) The Order Following Bench Trial and Final Judgment (Dkt. 212 and 214, entered
March 6, 2026, and April 6, 2026, respectively)

Defendant files this notice of appeal as a protective matter. Defendant understands this
notice to be premature under Federal Rule of Appellate Procedure 4(a)(4)(A) because Defendant
has filed a motion to alter or amend the judgment or for a new trial under Federal Rule of Civil
Procedure 59, and that motion remains pending. The Court therefore retains jurisdiction to resolve
that pending motion, and this notice of appeal will become effective only upon entry of an order
disposing of that motion. Fed. R. of App. P. 4(a)(4)(B)(1); see Stansell v. Revolutionary Armed
Forces of Colombia, 771 F.3d 713, 745-46 (11th Cir. 2014). Defendant respectfully files this
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notice of appeal now solely out of an abundance of caution to preserve all appellate rights.

Dated: April 30, 2026

/s/ Jason D. Sternberg

Jason D. Sternberg

Derek L. Shaffer

QUINN EMMANUEL URQUHART &
SULLIVAN LLP

555 13" Street NW, Suite 600
Washington, D.C. 20005

(202) 538-8123
derekshaffer@quinnemanuel.com

Jason D. Sternberg (Fla. Bar No. 72887)
QUINN EMANUEL URQUHART &
SULLIVAN, LLP

2601 South Bayshore Drive, Suite 1550
Miami, Florida 33133

(305) 402-4880
jasonsternberg@quinnemanuel.com
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 30th day of April, 2026, I electronically filed the
foregoing document with the Clerk of Court using CM/ECF.

/s/ Jason D. Sternberg
Jason D. Sternberg
jasonsternberg@gquinnemanuel.com
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UNITED STATES DISTRIC COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 25-80526-CV-MIDDLEBROOKS

GOOD SAMARITAN MEDICAL CENTER,
INC., DELRAY MEDICAL CENTER, INC.,
PALM BEACH GARDENS COMMUNITY
HOSPITAL, INC. D/B/A PALM BEACH
GARDENS MEDICAL CENTER, ST.
MARY’S MEDICAL CENTER, INC., AND
WEST BOCA MEDICAL CENTER, INC.,

Plaintiffs,

V.

THE LEAPFROG GROUP,
Defendant.

/

ORDER ON MOTION TO DISMISS

Page: 1 of 8

THIS CAUSE is before the Court on Defendant’s Motion to Dismiss,' filed on June 27,

2025. (DE 39). Plaintiffs filed a Response on July 11, 2025. (DE 40). No Reply has been filed, but

I find no Reply to be necessary. For the following reasons, the Motion is denied.

BACKGROUND

This matter arises from numerous claims of false and deceptive trade practices in hospital

safety ratings. (DE 1). Because this cause comes before the Court on a Motion to Dismiss, [ accept

all facts in the Plaintiff’s Amended Complaint as true and construe them in the light most favorable

to the Plaintift. See Jackson v. BellSouth Telecomms., 372 F.3d 1250, 1262 (11th Cir. 2004).

'T note that for purposes of this Order, I do not consider the exhibits attached to the instant Motion
or the Response, as both Parties have attempted to interject documents that fall outside the four
corners of the Complaint. See Boyd v. Peet, 249 F. App’x 115, 157 (11th Cir. 2007). The Parties’
efforts effectively seek to transform this matter from one of dismissal to one of summary judgment,
and I decline at this stage to parse through the voluminous exhibits submitted on that basis.
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Plaintiffs are a coalition of hospitals operating in south Florida (the “Hospitals™). They
claim that Defendant The Leapfrog Group (“Leapfrog” or “TLG”), a registered non-profit with its
headquarters in Washington, D.C., operates a “brazen pay-to play scheme that distorts the truth,
misleads patients, and inflicts serious harm on hospitals and the communities they serve.” (DE 1
at 2). The core allegations involve Leapfrog’s online “Hospital Safety Grades,” which it publishes

on its website www.hospitalsafetygrade.org, and advertises through a secondary website

www.leapfroggroup.org. (Id. § 46). The safety grades, which include standard assignments of “A,”

“B,” “C,” “D,” and “F” distinguish hospitals from best to worst care quality, using an aggregate of
22 national patient safety measures. (/d. 4 48). For at least 12 of these measures, Leapfrog relies
on hospitals’ self-reported answers to a hospital survey, which involves a lengthy questionnaire
spanning over 100 pages. (Id. 9 1, 48).

The trouble underlying Plaintiffs’ claims concerns what happens when a hospital fails to
participate in Leapfrog’s hospital survey. According to Plaintiffs, in the absence of self-reported
information from hospitals, Leapfrog finds alternative methods to calculate the values of the 12
safety measures that ordinarily rely on survey data. Leapfrog uses government data for 5 measures,
and discards 3 measures entirely from its overall grading. (/d. § 49). The crux of Plaintiffs’
Complaint focuses on the remaining 4 measures, for which Leapfrog employs an “imputational
model” to assign values. Prior to Fall 2024, Plaintiffs assert this “imputational model” relied on an
“average score applicable to similarly situated hospitals.” (/d. 4 50). Beginning in Fall 2024
however, Leapfrog allegedly began automatically assigning the lowest possible value to non-
participating hospitals in its imputational model, deflating scores across the 4 metrics. (Id.).
Plaintiffs claim this change was designed to punish hospitals for not participating in TLG’s survey,

from which it collects and monetizes data for a substantial profit. (/d.  70-75).
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Plaintiffs filed their Complaint on April 30, 2025, asserting two counts for violations of the
Florida Deceptive and Unfair Trade Practices Act (“FDUTPA”™), Fla. Stat. § 501.201 et seq. (Count
I) and declaratory relief under the Declaratory Judgment Act, 28 U.S.C. § 2201, (Count II).

LEGAL STANDARD

A motion to dismiss under Rule 12(b)(6) challenges the legal sufficiency of the allegations
in a complaint. See Fed. R. Civ. P. 12(b)(6). In assessing legal sufficiency, the Court is bound to
apply the pleading standard articulated in Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) and
Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). That is, the complaint “must ... contain sufficient
factual matter, accepted as true, to “state a claim to relief that is plausible on its face,””” Am. Dental
Ass’n v. Cigna Corp., 605 F.3d 1283, 1289 (11th Cir. 2010) (quoting Twombly, 550 U.S. at 570).
“Dismissal is therefore permitted when on the basis of a dispositive issue of law, no construction
of the factual allegations will support the cause of action.” Glover v. Liggett Grp., Inc., 459 F.3d
1304, 1308 (11th Cir. 2006) (internal quotations omitted) (citing Marshall Cty. Bd. of Educ. V.
Marshall Cty. Gas Dist., 992 F.2d 1171, 1174 (11th Cir. 1993)).

When reviewing a motion to dismiss, a court must construe the complaint in the light most
favorable to the plaintiff and assume the truth of the plaintiff’s factual allegations. See Erickson v.
Pardus, 551 U.S. 89, 93 (2007); Christopher v. Harbury, 536 U.S. 403, 406 (2002); Brooks v. Blue
Cross & Blue Shield of Fla., Inc., 116 F.3d 1364, 1369 (11th Cir. 1997). However, pleadings that
“are no more than conclusions, are not entitled to the assumption of truth. While legal conclusions
can provide the framework of a complaint, they must be supported by factual allegations,” Igbal,
556 U.S. at 678; see also Sinaltrainal v. Coca-Cola Co., 578 F.3d 1252, 1260 (11th Cir. 2009)

(stating that an unwarranted deduction of fact is not considered true for purposes of determining
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whether a claim is legally sufficient). “[ A] formulaic recitation of the elements of a cause of action
will not do.” Twombly, 550 U.S. at 555 (citation omitted).

Separately, a motion to dismiss brought under Rule 12(b)(2) challenges the court’s personal
jurisdiction over a party. The plaintift ordinarily has the burden of establishing a prima facie case
of personal jurisdiction over a nonresident defendant. Meier ex rel. Meier v. Sun Int'l Hotels, Ltd.,
288 F.3d 1264, 1268—69 (11th Cir. 2002).> “A federal court sitting in diversity undertakes a two-
step inquiry in determining whether personal jurisdiction exists: the exercise of jurisdiction must
(1) be appropriate under the state long-arm statute and (2) not violate the Due Process Clause of
the Fourteenth Amendment to the United States Constitution.” United Techs. Corp. v. Mazer, 556
F.3d 1260, 1274 (11th Cir. 2009). Sometimes, a court need not analyze both steps, as each step
may prove dispositive. See id.; Lawson Cattle & Equipment, Inc. v. Pasture Renovators LLC, 139
F. App’x 140, 142 (11th Cir. 2005).

Under the first prong of the analysis, “it must be determined that the complaint alleges
sufficient jurisdictional facts to bring the action within the ambit of” Florida’s long-arm statute.
Venetian Salami Co. v. Parthenais, 554 So0.2d 499, 502 (Fla. 1989). “Florida’s long-arm statute is
to be strictly construed.” Sculptchair, Inc. v. Century Arts., Ltd., 94 F.3d 623, 627 (11th Cir. 1996)
(citing Oriental Imports & Exports, Inc. v. Maduro & Curiel’s Bank, N.V., 701 F.2d 889, 891 (11th
Cir. 1983)). “When a defendant raises through affidavits, documents or testimony a meritorious

challenge to personal jurisdiction, the burden shifts to the plaintiff to prove jurisdiction by

2 “A prima facie case is established if the plaintiff presents enough evidence to withstand a motion
for directed verdict.” Madara v. Hall, 916 F.2d 1510, 1514 (11th Cir. 1999). If a plaintiff submits
evidence supporting his jurisdictional position, the Court must still accept the facts alleged in the
complaint as true, to the extent they are uncontroverted by the defendant's aftidavits. Meier, 288
F.3d at 1269 (“Where the plaintiff's complaint and supporting evidence conflict with the
defendant's affidavits, the court must construe all reasonable inferences in favor of the plaintiff.”).

4
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affidavits, testimony or documents.” Id. (quoting Jet Charter Serv., Inc. v. Koeck, 907 F.2d 1110,
1112 (11th Cir. 1990)). Florida's long-arm statute provides in relevant part:
(1) (a) Any person, whether or not a citizen or resident of this state, who personally
or through an agent does any of the acts enumerated in this subsection thereby
submits himself ... to the jurisdiction of the courts of this state for any cause of

action arising from the doing of any of the following acts:

1. Operating, conducting, engaging in, or carrying on a business or
business venture in this state or having an office or agency in this state.

2. Committing a tortious act within this state. . . .
Fla. Stat. § 48.193. Under the statute’s plain terms, each enumerated action constitutes a sufficient
basis for the exercise of jurisdiction, subject to demands of constitutional due process.
DISCUSSION

Defendant seeks dismissal of the Complaint on three general grounds: (1) that its online
grading and methodology are protected by the First Amendment, (2) that it is not subject to
personal jurisdiction in Florida, and (3) that Plaintiffs have failed to state a claim under FDUTPA.
I find none of these contentions persuasive.

First, Defendant claims its online grades and methods are protected as unfalsifiable, purely
opinionated speech. The First Amendment protects “statements that are not readily capable of
being proven false” and “statements of pure opinion.” Turner v. Wells, 879 F.3d 1254, 1262 (11th
Cir. 2018). Some courts have recognized that these principles extend to online grading services,
which often rely on a subjective weighing of objective data. See, e.g., Home Performance Alliance
v. Better Business Bureau of West Florida, 354 So. 3d 1165, 1166 (Fla. 2nd DCA 2023) (finding a
D+ rating of plaintiff’s business to be a nonactionable opinion). However, as is evident in several
of the cases Defendant cites, a claim brought pursuant to the FDUTPA is not barred by the First

Amendment when it involves a challenge to false or misleading statements made about the rating
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process itself. See id. at 1167 (“In addition to disputing its rating, Home Performance also alleges
that the BBB makes false statements about its ratings process.”); see also Caribbean Cruise Line,
Inc. v. Better Bus. Bureau of Palm Beach Cnty., Inc., 169 So. 3d 164, 167 (Fla. 4th DCA 2015)
(“These are not disputes with opinions issued by BBB, but instead, are disputes with the
representations that BBB makes, and the methods it employs, in conducting its own business.”
(citing From v. Tallahassee Democrat, Inc., 400 So.2d 52, 57 (Fla. 1st DCA 1981))). Here,
Plaintiffs’ action arises from a challenge to Defendant’s representations about its methodology,
which they claim mislead consumers by failing to distinguish between absent data and damning
data, and professing that grades are not influenced by a hospital’s lack of survey participation. (/d.
99 49-54, 55, 63). Defendant’s First Amendment defenses are thereby inapplicable.

Second, Defendant contends this Court lacks personal jurisdiction under both Florida’s
long-arm statute and the Constitution’s “minimum contacts™ test, as its website is a national
publication, and its primary business activities occur within the District of Columbia. This
argument is also unavailing. Subsection (1)(a)(2) of Florida’s long-arm statute creates specific
jurisdiction over actions arising out of tortious acts committed in Florida, which extends to
allegations that a Florida resident suffered injury from violations of the FDUTPA. See Execu-Tech
Business Sys., Inc. v. New Oji Paper Co. Ltd., 752 So. 2d 582, 585 (2000) (holding that violation
of FDUTPA is a tortious act for purposes of Fla. Stat. § 48.193(1)(b)); Posner v. Essex Ins. Co.,
Ltd., 178 F.3d 1209, 1217 (11th Cir. 1999); Becker v. Hooshmand, 841 So. 2d 561, 562 (Fla. 4th
DCA 2003). Because Plaintiffs have alleged harm to Florida consumers, the statute is plainly
satisfied. Further, this finding comports with the demands of due process, as the Complaint
establishes minimum contacts between Leapfrog and Florida. Beyond the mere publication of its

website, Leapfrog solicits data from Florida hospitals, markets itself through Florida media, and
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communicates with Florida consumers. (DE 1 49 17-18, 46). As such, there are sufficient contacts
between Leapfrog and Florida, from which this action arises, to conclude that Leapfrog has availed
itself of the privilege of conducting activities within Florida, thereby invoking the benefit of its
laws. See Louis Vuitton Malletier, S.A. v. Mosseri, 736 F.3d 1339, 1355 (11th Cir. 2013).

Third and finally, Defendant insists Plaintiffs have failed to state a claim under FDUTPA.
To state a claim of deceptive or misleading trade practices, a plaintiff must allege “(1) a deceptive
act or unfair practice; (2) causation; and (3) actual damages.” Marrache v. Bacardi U.S.A., Inc., 17
F.4th 1084, 1097 (11th Cir. 2021). Defendant challenges the Complaint in several ways, including
by asserting that the FDUTPA only applies to actions that occur in Florida, that the violation must
have taken place “in the conduct of any trade or commerce,” that the practice must be likely to
deceive a consumer acting reasonably in the same circumstances, and that actual damages of lost
profits or sales are required. (DE 39 at 18-20). Defendant contends that the Complaint fails on one
or all of these grounds. I am not convinced.

The Florida legislature has instructed that “unfair” or “deceptive” conduct under the
FDUTPA is to be “liberally construed.” Fla. Stat. § 501.202(2). Here, Plaintiffs have alleged that
Defendant arbitrarily assigned poor safety ratings to hospitals, then lied to consumers about how
it calculates overall grades. (DE 1 99 49-54, 87—101). At this stage, taking all allegations as true,
this qualifies as a deceptive act or unfair practice. See Caribbean Cruise, 169 So. 3d at 167.
Moreover, this conduct was directed at Florida consumers and involved Florida hospitals, plainly
falling within the ambit of the FDUTPA. Defendant’s actions also implicate “trade or commerce,”
in that Plaintiffs allege Defendant provides a clear service from the publication of safety grades.
See Fla. Stat. § 501.203(8) (defining “trade or commerce™ as “the advertising, soliciting, providing,

offering, or distributing, whether by sale, rental, or otherwise, of any good or service, or any
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property, whether tangible or intangible, or any other article, commodity, or thing of value,”
including “any non-profit or not-for-profit person or activity”” (emphasis added)). Finally, Plaintiffs
have pled actual damages in the form of reputational harm. See Marco Island Cable v. Comcast
Cablevision of S., Inc., 312 F. App’x 211, 214 (11th Cir. 2009). This amounts to a full claim.
CONCLUSION

Having fully considered the three grounds cited in Defendant’s Motion to Dismiss, I find
that none compel dismissal under Federal Rules 12(b)(6) or 12(b)(2). Accordingly, it is
ORDERED AND ADJUDGED that the Motion to Dismiss (DE 39) is DENIED.

SIGNED in Chambers at West Palm Beach, Florida, this the 15th day of July, 2025.

Donald M. Middlebrooks
United States District Judge
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 25-CV-80526-MIDDLEBROOKS

GOOD SAMARITAN MEDICAL CENTER,
INC., DELRAY MEDICAL CENTER, INC.,,
PALM BEACH GARDENS COMMUNITY
HOSPITAL, INC. D/B/A PALM BEACH
GARDENS MEDICAL CENTER, ST.
MARY’S MEDICAL CENTER, INC., AND
WEST BOCA MEDICAL CENTER, INC.,

Plaintiff,

V.

THE LEAPFROG GROUP,
Defendant.

/

ORDER ON CROSS MOTIONS FOR SUMMARY JUDGMENT

THIS CAUSE comes before me on the Parties’ respective Motions for Summary Judgment.
(DE 86; DE 99). The Motions are fully briefed. For the following reasons, I will deny both
Motions.

L. UNDISPUTED FACTS!

Plaintiffs—Good Samaritan Medical Center, Inc., Delray Medical Center, Inc., Palm Beach
Gardens Community Hospital, Inc., St. Mary’s Medical Center, Inc., and West Boca Medical
Center, Inc.—are five South Florida hospitals (the “Community Hospitals™). Defendant The
Leapfrog Group (“Leapfrog™) is a non-profit hospital ratings “watchdog” based in Washington,
DC. As Leapfrog claims, it was founded to address what it views as severe dysfunction in the

healthcare marketplace by advocating for more transparency to allow consumers to compare

! The facts here are derived from the Parties’ respective Statement of Material Facts, as well as
their attached exhibits. The facts provided here are undisputed unless otherwise indicated.
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among hospitals their safety record before choosing where to seek care. (DE 100 at § 1, 2). In
support of its mission, Defendant established the Hospital Survey in 2001. (DE 100 at g 5).
Defendant characterizes this Survey as a “free, voluntary benchmarking tool” whereas Plaintiffs
suggest that although hospitals do not pay a fee to Defendant to submit the Survey, it nevertheless
requires hospitals to expend significant financial resources and personnel time to complete it, sign
over rights to their data, and face marketing blackmail. (DE 116 at § 6). Meanwhile, in 2012, the
Defendant introduced a Hospital Safety Grade program, assigning an A, B, C, D, or F grade to
hospitals—regardless of whether they participated in the Defendant’s Survey. (DE 100 at q 15).
Among other hospitals, Plaintiff Hospitals had been receiving Safety Grades for multiple years.
(Id. at 9 18).

Atissue in this case is Defendant’s hospital grading system, specifically following a change
to the methodology in Fall 2024. (DE 116 at 4 19). The methodology change involves the two-step
imputation model implemented when scoring a non-reporting hospital. (DE 100 at 9 23). To be
sure, Defendant utilized the model both before and after the Fall 2024 change—the significant
difference, however, is whether a non-reporting hospital would be assigned a score that mirrored
partner hospitals or otherwise gave a static score purely based on non-response. As described by
the Defendant, when a hospital did not complete the survey, the model would “impute™ a score to
four of the 22 measures used to calculate the safety grades. (/d.). The measures were Computerized

Physician Order Entry, Bar Code Medication Administration, [CU Physician Staffing, and Hand

2 A central dispute here is whether imputation is a well-settled and reliable methodology in
circumstances where the Hospital does not provide data itself through the Survey. (DE 100 at § 31,
DE 116 at§ 31).
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Hygiene. (Id.).> Before the Fall 2024 change, Defendant describes the methodology as Step 1,
using the hospital’s historical data if it had participated in a Survey within the last 4 rounds; where
no historical data was available for that hospital, Defendant applied Step 2, assigning the mean
score for those measures achieved by similar “cohort” hospitals. (/d.). Plaintiffs dispute that the
hospitals were assigned “the mean score” of similar, cohort hospitals under Step 2, clarifying
instead that hospitals were “assigned the lower of two possible mean scores.” (DE 116 at §23; DE
101-30 at 16).

Defendant, however, claims that Step 2 — imputing cohort scores — “incentivized hospitals
to not report to the [S]urvey, and instead, to take the imputed score.” (DE 100 at q 28 (internal
quotation and citation omitted)). To address this concern, the Defendant introduced a new two-
step methodology. (/d. at § 29). Defendant describes this model as follows:

Step (1) if a (non-reporting) hospital “had a score assigned by
Leapfrog in the previous two rounds of grades...excluding imputed
scores...the hospital is assigned the most recent score on that
measure in the current Hospital Safety Grade,” and if Step 1 is not
applicable, the: Step (2) proscribes that if a hospital “does not have
historical data from the last two rounds...of the safety grade, the
hospital is assigned a point value that is equivalent to receiving

Limited Achievement for this measure on the Leapfrog Hospital
Survey.”

(Id.). “Limited Achievement” is the lowest score available for each measure. (DE 100 at 9 29).
With regards to transparency, the change in methodology was disclosed to both the public
and hospitals. Defendant’s scoring methodology document is publicly available online. (DE 30).
The Plaintifts also were aware of and informed of the proposed Fall 2024 Grade methodology
change. (DE 116 at 4 35). Moreover, when viewing a score under the relevant categories, the tab

includes the following language “Declined to Report” with a large question mark and a footnote.

3 Plaintiffs dispute whether the two-step imputation applied to the ICU Physician Staffing measure.
(DE 116 at  23).
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(DE 100 at 9 38; DE 101-38 at 2). The footnote, in red bolded text, states “Declined to Report: The
hospital was asked to provide this information to the public, but did not.” (DE 100 at § 38; DE
101-38 at 3). Once one of the scores’ sub-categories is selected, for example Computerized
Physician Order Entry, additional text indicated with an asterisk — also in red bolded text — appears,
stating ““[t]he hospital declined to report their performance on this measure, so a score was assigned
to reflect the lack of information available.” (DE 116 at 4 38; DE 101-38 at 3). On the Defendant’s
website, there is also an “About the Grade” page which explains that “[i]n some cases where a
hospital’s information is not available for a certain measure, Leapfrog uses a supplemental data
source. In cases where a hospital’s information is not available from any data source, Leapfrog has
outlined a methodology for dealing with the missing data.” (DE 100 at 9 43).

Following this change to the Methodology, Plaintiffs represented that they have suffered
various harms. One of Plaintiffs’ CEOs attested that the “Medical Center has received reports from
patients that they decided to not use our facility because of [Defendant’s] misleading grades™ and
that Defendant’s grades “have also damage[d] the Medical Center’s relationships with physicians.”
(DE 100 at 4 55). The same CEO, however, did not identify those patients by name. (/d. at§ 57;
DE 116 at 9§ 57). Several other representatives of the Plaintiffs similarly attested that they have
fielded concerns from patients and physicians and have experienced reputational damage and loss
of goodwill, and will further lose patients, practices, revenue, and other business opportunities.
(DE 100 at 49 60-73).

Thus, on April 30, 2025, Plaintiffs filed suit against Defendant in this Court, bringing two
counts. Count I alleges a violation of Florida Deceptive and Unfair Trade Practices Act (FDUTPA).
Fla. Stat. § 501.201 et seq. Count II requests relief under the Declaratory Judgment Act, 28 U.S.C.

§ 2201. (DE 1 at 49, 51). Plaintiffs request that I enjoin the Defendant from including Plaintiffs in
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its Hospital Safety Grades and award damages. On August 28, 2025, Plaintiffs filed an Amended
Complaint, removing their request for damages and incorporating a request for equitable relief
under FDUTPA. (DE 74).
IL. LEGAL STANDARD

“The court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed. R.
Civ. P. 56(a). ““A fact is material for the purposes of summary judgment only if it ‘might affect the
outcome of the suit under the governing law.”” Kerr v. McDonald’s Corp., 427 F.3d 947,951 (11th
Cir. 2005) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242,248 (1986)). “Genuine disputes
are those in which the evidence is such that a reasonable jury could return a verdict for the non-
movant. For factual issues to be considered genuine, they must have a real basis in the record.”
Ellis v. England, 432 F.3d 1321, 1325-26 (11th Cir. 2005) (citation omitted). “Credibility
determinations, the weighing of the evidence, and the drawing of legitimate inferences from the
facts are jury functions, not those of a judge at summary judgment. Thus, [the Court] do[es] not
determine the truth of the matter, but instead decide[s] only whether there is a genuine issue for
trial.” Barnett v. PA Consulting Group, Inc., 715 F.3d 354, 358 (D.C. Cir. 2013) (citation omitted).

Under the summary judgment standard, the moving party “bears the initial responsibility
of informing the district court of the basis for its motion, and identitfying those portions of ‘the
pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any,” which it believes demonstrate the absence of a genuine issue of material fact.”
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). In response, the non-moving party must “go
beyond the pleadings and by [its] own affidavits, or by the ‘depositions, answers to interrogatories,

and admissions on file,” designate ‘specific facts showing that there is a genuine issue for trial.””
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Id. at 324. If the non-moving party fails to “establish the existence of an element essential to that
party’s case, and on which that party will bear the burden of proof at trial[,]” summary judgment
is warranted. /d. at 322. The party moving for summary judgment bears the burden of establishing
that there is insufficient evidence to support the non-moving party’s case. Id. at 325. Moreover,
“[t]he court must view all evidence in the light most favorable to the non-movant and must resolve
all reasonable doubts about the facts in favor of the non-movant.” United of Omaha Life Ins. Co.
v. Sun Life Ins. Co. of Am., 894 F.2d 1555, 1557-58 (11th Cir. 1990) (citation omitted).
III. DISCUSSION

FDUTPA prohibits “[u]nfair competition, unconscionable acts or practices, and unfair or
deceptive acts or practices in the conduct of any trade or commerce.” Fla. Stat. § 501.204(1). Fla.
Stat. 501.211 sets out the individual remedies available against a party that has been shown to
violate FDUTPA. The remedies include actual damages and equitable relief, albeit requiring
different elements.

Fla. Stat. 501.211(2) permits any person “who has suffered a loss” to recover actual
damages. The Eleventh Circuit has explained that to obtain damages under FDUTPA, a plaintiff
must prove “(1) a deceptive act or unfair practice; (2) causation; and (3) actual damages.”
Carriuolo v. Gen. Motors Co., 823 F.3d 977, 983 (11th Cir. 2016); accord Rollins, Inc. v. Butland,
951 So. 2d 860, 869 (Fla. 2d DCA 2006). Relevant for purposes of this Order is the third element,
actual damages, and under applicable caselaw, the requirement has been explicit: “to satisfy all of

the elements of a FDUPTA claim [for actual damages] it must show that a consumer was injured

4 “Actual damages” under the FDUTPA is a term of art meaning “the difference in the market
value of the product or service in the condition in which it was delivered and its market value in
the condition in which it should have been delivered according to the contract of the parties.”
Carriuolo v. Gen. Motors Co., 823 F.3d 977, 986 (11th Cir. 2016) (citing Rollins, Inc. v. Heller,
454 So0.2d 580, 585 (Fla. Dist. Ct. App. 1984)).
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or suffered a detriment.” Caribbean Cruise Line, Inc. v. Better Bus. Bureau of Palm Beach Cnty.,
Inc., 169 So. 3d 164 (Fla. Dist. Ct. App. 2015). It is therefore a fairly straightforward proposition
that consumers are the ones who must be harmed, and that harm must have already occurred.

Fla. Stat. 501.211(1), on the other hand, permits “anyone aggrieved” to seek injunctive
relief against “a person who has violated, is violating, or is otherwise likely to violate this part.”
Caselaw expounding the requirements for equitable relief explains that an entity must show (1)
that it is aggrieved, in that its rights have been, are being, or will be adversely affected, by (2) a
violation of FDUTPA, meaning an unfair or deceptive practice which is injurious to consumers.
Further, “for someone to be aggrieved, the injury claimed to have been suffered cannot be merely
speculative. ” Stewart Agency, Inc. v. Arrigo Enterprises, Inc., 266 So. 3d 207 (Fla. 4th DCA
2019). For our purposes, the relevant inquiry to obtain equitable relief is two-fold, and in my view
less straightforward than to obtain actual damages or than the Parties seem to suggest. The inquiry
here is whether a consumer must nevertheless be harmed, and, if so, whether that injury may be
not yet have occurred.

The Parties propose different answers. Defendant primarily relies upon Novo Nordisk, Inc.
v. Brooksville Pharmaceuticals Inc., for the proposition that actual patient harm — rather than likely
harm - is the proper standard at summary judgment. 785 F.Supp.3d 1123, 1145 (2025). Plaintiffs
argue that the Defendant’s practices are “unfair” as a matter of law, and critically, do not
“definitively requir[e] consumer injury.” (DE 115 at 21). Both are incorrect.

To begin, it is important to assess the terms “unfair” and “deceptive” as analytically distinct
concepts. Relevant caselaw has offered distinct definitions of “unfair practice” and “deception” in
conjunction with a FDUTPA claim. The Florida Supreme Court has defined “unfair practice” as

“one that offends established public policy and one that is immoral, unethical, oppressive,
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unscrupulous or substantially injurious to consumers.” PNR, Inc. v. Beacon Prop. Mgmt., Inc., 842
So0.2d 773, 777 (F1a.2003) (emphasis added) (citations omitted) (internal quotation marks omitted).
Conversely, it has defined “deception” as “a representation, omission, or practice that is likely to
mislead the consumer acting reasonably in the circumstances, to the consumer's detriment.” Id.
(emphasis added).

Defendant’s reliance on Novo Nordisk is misplaced. To be sure Novo Nordisk does make
reference to the distinction between an “unfair” practice and a “deceptive” practice. 785 F.Supp.3d
at 1145-46. But as I see it, Novo Nordisk simultaneously quashes the significance of that
distinction. An “unfair” practice requires substantial injury to consumers—i.e., actual patient
harm. A “deceptive” act, on the other hand, incorporates the “likely to mislead” standard. Novo
Nordisk does away with this distinction and finds that the plaintiffs in that case failed to advance
a FDUPTA claim because under either an unfair practice or deception claim, the plaintiff failed to
“show[] any evidence that a Florida consumer suffered actual harm from Brooksville's misbranded
semaglutide.” It is for that same reason that I find the argument that summary judgment requires
actual harm unavailing. See Novo Nordisk, 785 F.Supp.3d at 1145. (stating that “while Plaintiff is
correct that under a motion to dismiss standard, a plaintiff only needs to allege that the conduct in
question is ‘likely to cause consumer harm,” under a motion for summary judgment standard,
Florida law requires™ proof of actual harm “on at least one Florida consumer, that is, committed
an unfair or deceptive trade practice that injured a consumer™).

In a similar vein, Defendant’s broader argument that Florida law requires proof of harm to
a consumer is misguided. Defendant relies on State Farm Mut. Auto. Ins. Co. v. At Home Auto
Glass LLC, 2024 WL 4349246 at *4 (M.D. Fla. Sept. 30, 2024) for the following statement: “While

a plaintiff need not be a consumer to pursue a claim under FDUTPA, Florida case law requires a
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plaintiff to prove harm to a consumer or consumers.” This language is taken from Ounjian v.
Globoforce, Inc., 89 F.4th 852, 860 (11th Cir. 2023), which draws on Caribbean Cruise Line, Inc.
v. Better Bus. Bureau of Palm Beach Cty., Inc., 169 So. 3d 164, 169 (Fla. 4th DCA 2015). The key
issue with this principle is that, across all of the cited cases, it is applied in the context of actual
damages, rendering its applicability questionable in the context of equitable relief under FDUTPA.
To hold otherwise would diminish the significance between the two remedies.

Altogether, a deception claim under FDUTPA need not require actual harm and instead
requires “deceptions that are likely to cause injury to a reasonable relying consumer.” Millennium
Commc'ns & Fulfillment, Inc. v. Off. of Att'y Gen., Dep't of Legal Affs., State of Fla., 761 So. 2d
1256, 1263 (Fla. Dist. Ct. App. 2000).

As it relates to an “unfair” practice, Plaintiffs advance a similarly problematic
interpretation. Plaintiffs argue that an “unfair” practice need not require consumer injury because
of the disjunctive: “or substantially injurious to consumers.” (DE 115 at 21) (contra SMS Audio,
LLCv. Belson,2017 WL 11631378 at *3 (S.D. Fla. Apr. 25, 2017) (adopting the newer definition
of an “unfair practice,” issued by the FTC in its 1980 policy statement, which more definitively
requires consumer injury). Plaintiffs misread my opinion in SMS Audio. In saying that the newer
definition definitively requires consumer injury, that does not lead to a conclusion that the
definition adopted in PNR therefore does not require consumer injury. The plain text of the PNR
definition still includes “or substantially injurious to consumers™ and I decline to read this
“disjunctive” as creating a standard where consumer harm is a supplemental showing rather than

a required one to advance a FDUTPA claim.’

3 On this point, it is unclear how they intend to present evidence to support an unfair practice, given
the dearth of evidence of actual consumer harm. I also see potential hearsay issues underlying
some of the proffered testimony. (DE 115 at 4 13; DE 116 at § 57). Plaintiffs argue that “the CEOs

9
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Plaintiff also advances the argument that “hospitals are ‘consumers’ under FDUTPA™

99 ¢¢ 99 ¢¢

because the term broadly includes any “individual,” “business,” “corporation,” “or any other group
or combination.” (DE 115 at 20, 23) (citing Fla. Stat. 501.203(7)). This argument is misplaced
given the facts of the case. Of course, any of these entities can be consumers for purposes of
FDUTPA, but that determination is dependent on who the unfair practice or deception is aimed at
misleading. Given Defendant’s patient-facing Hospital Safety Grades, it is not clear to me that the
hospitals would be “consumers” of the Safety Grades; nor does it seem that insurers who may have
implored Plaintiffs to address the safety grades can be considered “consumers” of the grades.¢
Taking this preliminary understanding of the law, it becomes evident that the factual
disputes at hand are material and, consequently, summary judgment is not warranted for either
party. First, the Parties’ factual disputes about the reliability of the methodology are, alone, enough
to warrant denial of their cross motions for summary judgment. The Parties disagree about whether
imputation is a well-settled and reliable methodology, the relevant measures in dispute, the free
nature of the Survey, the scope of public comment, the accessibility of the scoring methodology,
whether the methodology change constituted a penalty or an incentive, the existence of consumer
harm, among others. Each of these material issues animate the relevant inquiries under a FDUTPA

claim. On the record before me, I cannot decide the truth of these matters or the weight to ascribe

to any piece of evidence in favor of the Plaintiff or the Defendant.

also directly testified that ... patients were voicing complaints about the hospital’s low safety
score,” and this testimony does not go towards the truth of the matter asserted that the hospital
actually performs poorly on patient safety. (DE 107 at 12) (internal quotations omitted). But a
statement can be offered for multiple assertions, and the key assertion here is that it is being offered
for the truth of the matter that patients were voicing complaints or cancelling appointments.

%I need not reach a determinative finding here, as the facts asserted at trial may color the nature of
the insurer’s claims.

10
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IV.  CONCLUSION
Accordingly, it is ORDERED AND ADJUDGED that:
1) Plaintiffs’ Motion for Summary Judgement (DE 86) is DENIED.
2) Defendant, The Leapfrog Group’s Motion for Summary Judgment (DE 99) is
DENIED.

SIGNED in Chambers in West Palm Beach, Florida, this 6th day of January, 2026.

// g ,:“
# // ”
S/

Donald M. Middlebrooks
United States District Judge

CC.

Counsel of Record

11
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 25-CV-80526-MIDDLEBROOKS

GOOD SAMARITAN MEDICAL CENTER,
INC., DELRAY MEDICAL CENTER, INC,,
PALM BEACH GARDENS COMMUNITY
HOSPITAL, INC. D/B/A PALM BEACH
GARDENS MEDICAL CENTER, ST.
MARY’S MEDICAL CENTER, INC., AND
WEST BOCA MEDICAL CENTER, INC.,

Plaintiffs,
V.
THE LEAPFROG GROUP,

Defendant.

ORDER

A failing grade for hospital safety predictably has severe consequences for any hospital in
terms of patient avoidance, doctor retention, employee morale, and community reputation.
The Leapfrog Group uses a survey, along with other publicly available data sources, to

calculate patient safety scores for hospitals across the United States. Under Leapfrog’s scoring
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methodology, every hospital is assigned a letter grade (A, B, C, D, F) ostensibly to show where a
hospital stands in safety performance. The scores are marketed and disseminated to employers,
insurers, and the consuming public.

The Leapfrog survey is voluntary and many hospitals, including the Plaintiff Hospitals
here, choose not to participate. For those non-participating hospitals, since survey information is
not available, Leapfrog uses alternative measures to calculate the safety score. Non-participants
do not fare well in these alternative measures of scoring. Even before this lawsuit, Leapfrog has
previously received criticism for its methodology and its tendency to discriminate against non-
participating hospitals. See Wenke Hwang, Jordan Derk, Michelle LaClair, Harold Paz, Hospital
patient safety grades may misrepresent hospital performance. 9 J. Hosp. Med. 111 (2014).

But in 2024, Leapfrog decided to double down on its methodology for assigning scores to
non-participating hospitals. Put simply, the alternative scoring measures became punishing.
Assuming that “non-response bias” suggested that hospitals choosing not to participate necessarily
had something to hide with respect to patient safety, Leapfrog began assigning arbitrarily low
scores for several measures. Leapfrog also changed the weighting of those measures for non-
participants, rendering it almost impossible for these hospitals to receive a passing grade.

Leapfrog’s advisory panel of experts never voted to adopt this significant change in
methodology. One of the experts suggested that if Leapfrog wanted to penalize non-participating
hospitals, it should be very up front about it. And in response to a colleague at a non-participating
hospital who described the change as “blackmail,” the advisory panel member wrote: “their
decision to increase the penalty for nonparticipation was a simple business decision... It’s just
business, folks!” (DE 191-3 at 1, 4).

Leapfrog’s change in methodology has no scientific basis, unfairly penalizes non-

participating hospitals, and misrepresents hospital safety. For the reasons that follow, I find that
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Leapfrog’s approach constitutes an unfair and deceptive business practice in violation of the
Florida Deceptive and Unfair Trade Practices Act. Fla. Stat. § 501.201 et seq.
BACKGROUND

Five South Florida Hospitals — Good Samaritan Medical Center, Inc. (“Good Samaritan™),
Delray Medical Center, Inc. (“Delray Medical Center”), Palm Beach Gardens Community
Hospital, Inc. d/b/a Palm Beach Gardens Medical Center (“Palm Beach Gardens Medical Center”),
St. Mary’s Medical Center, Inc. (“St. Mary’s”), and West Boca Medical Center, Inc. (“West Boca
Medical Center”) (collectively, “the Plaintiff Hospitals) — brought suit on April 30, 2025,
challenging Defendant, The Leapfrog Group’s (“Leapfrog”) scheme under the Florida Deceptive
and Unfair Trade Practices Act (FDUTPA). Fla. Stat. § 501.201 ef seq. (DE 1). The initial
complaint sought both money damages and injunctive relief. On August 28, 2025, however,
Plaintiffs filed an Amended Complaint, leaving only their request for injunctive relief. (DE 74).
I held a five-day bench trial beginning on January 16, 2025, at which time documentary and
testimonial evidence were presented. Based on the evidence adduced at the trial, I make the
following findings of fact and conclusions of law. (DE 172).

Leapfrog is an independent, national non-for-profit organization. It was founded in 2000
with an admirable goal — to address “severe dysfunction in the health care marketplace.” (DE 135
at 9 35). Its mission is a laudable one: to “trigger giant leaps forward in the safety, quality and
affordability of U.S. health care by using transparency to support informed health care decisions
and promote high-value care.” (Id. at § 36). As part of this mission, Leapfrog established the
Leapfrog Hospital Survey in 2001, which “collect[s] and transparently report[s] hospital and ASC
performance, empowering purchasers to find the highest-value care and giving consumers the
lifesaving information they need to make informed decisions.” (Id. at § 42). Separate and distinct

from the Leapfrog Hospital Survey is Leapfrog’s Hospital Safety Grade (“Safety Grade™), first
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launched in 2012. (/d. at 9 49). Importantly, Leapfrog’s Safety Grade methodology is focused on
providing a Safety Grade to all eligible hospitals, regardless of whether the hospital voluntarily
reports information requested as part of the Leapfrog Survey. (Id. at § 51). A comprehensive
review of the methodology is therefore warranted.

A. The Leapfrog Hospital Grade Methodology

The Leapfrog Hospital Safety Grade is derived from a collection of various measures. The
Safety Grade is the product of information from two sources: first, Leapfrog’s Hospital Survey,
which collects information on quality and safety from participating hospitals, and second, publicly
available data from the Center for Medicare and Medicaid Services (CMS). (DAY 1 Trial
Transcript at 181). From this data, Leapfrog develops 22 quality safety metrics, which underlie a
letter grade from A to F that Leapfrog Group assigns to hospitals twice a year—once in the spring
and once in the fall.

Broadly, these measures are split into what Leapfrog calls domains: “Outcome” measures
and “Structural/Process” measures. (DE 195-1 at 5). Dr. Sean Nicholson, a health economist and
expert witness for Plaintiffs, offered helpful testimony to contextualize the distinctions between
these two domains. Ten of the 22 variables are “Outcome” measures. As he explained it, “[a]n
Outcome measure would be a measure of a patient's health, such as whether a patient falls while
in the hospital or acquires an infection while they are hospitalized.” (DAY 1 at 181). The Leapfrog
Hospital Safety Grade Scoring Methodology (“Methodology™), for example, describes these as
“measures of harm experienced by patients (e.g., central line-associated blood stream infections).”
(DE 195-1 at 13). Meanwhile, the remaining 12 measures are characterized as “Structural and
Process” measures. Dr. Nicholson described these measures as “an indicator of a hospital's
capability of providing safe and high-quality care such as whether they use computerized physician

medication entry.” (DAY 1 at 181). Likewise, the Methodology describes these as “measures of
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compliance with best practices in patient care.” (DE 195-1 at 13). Each domain accounts for 50%
of the final Safety Grade.

At a more granular level, it is helpful to understand the data sources underlying Outcome
and Structural/Procedural measures.! Five of the ten variables that comprise the Outcome
measures are derived from CMS data. (DE 129 at § 137; DE 195-1 at 7). The remaining five
measures are collected from the Leapfrog Hospital Survey. For Structural/Process measures, on
the other hand, five of the 12 measures are derived from CMS data, while the remaining seven are
derived from the Leapfrog Hospital Survey. (DE 195-1 at 5, 6).

Leapfrog has various ways of dealing with missing data. For the five Outcome measures
derived from the Leapfrog Survey, where that primary data source is unavailable, Leapfrog relies
on available CMS data (DE 195-1 at 7). For the remaining five Outcome measures, where primary
CMS data is unavailable, there is no secondary data source, meaning that the hospital cannot be
scored on that measure. As for the Structural/Process measures, the process is slightly different.
Like the Outcome measures, where Structural/Process measures relying on CMS data as the
primary data source lack the requisite data, no secondary data source is available. (/d. at 6). For
three of the remaining Outcome measures, scoring “safe practices” including culture of leadership,
feedback & intervention, and the nursing workforce, when Leapfrog Hospital Survey data is
unavailable, there is similarly no secondary source available. This leaves us with the final four
Structural/Process measures: Computerized Physician Order Entry (CPOE), Bar Code Medication
Administration (BCMA), ICU Physician Staffing (IPS), and Hand Hygiene. Each of these
measures ordinarily rely on the Leapfrog Hospital Survey as the primary data source. But what

distinguishes them is the “imputation” applied to these measures where no Survey data is available

! The following information is taken from PX-001.0, which is Leapfrog’s Spring 2023 Hospital
Safety Grade Scoring Methodology. The information provided is consistent with Leapfrog’s 2024
Methodology for purposes of offering background.

5
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— in these situations, the “Secondary Data Source” is simply an assignment or “imputation” of a
certain score.

The core issue in the instant case involves the Fall 2024 Methodology change pertaining
to this “imputation” of missing data. The Spring 2023 Methodology incorporated a “two-step”
imputation approach. (DE 195-1 at 15). “Step 17 used a hospital’s most recent score on the
measure.” Where no data was available for CPOE, BCMA, and Hand Hygiene, Leapfrog would
turn to “Step 2” and assign a score reflecting the mean score assigned to other similar hospitals in
the U.S. (Id.).?

In Fall 2024, Leapfrog altered the imputation model to address an understandable issue:
Hospitals who did not respond to the Survey were receiving what Leapfrog perceived to be an
undeserved benefit by imputing the cohort means of hospitals participating in the Survey for
CPOE, BCMA, and Hand Hygiene. (DE 135 at 4 87). Now, Step 1 assigns a hospital its most
recent score for CPOE, IPS, and Hand Hygiene measures if the hospital had a score assigned by
Leapfrog in the previous two rounds of grades. (DE 195-2 at 15). Where no historical data exists
for the last two rounds, Step 2 assigns a point value that is equivalent to “Limited Achievement.”
(Id.). Notably, this imputed Step 2 score is not zero. “Limited Achievement” scores account for
and give credit to hospitals for having a CPOE and BCMA system, Hand Hygiene Policy, and
ICU. (DE 135 at § 103). Instead of zero, each of CPOE, BCMA, IPS and Hand Hygiene have

different, seemingly random, Limited Achievement Scores: 15, 25, 5, and 15, respectively. (/d.).

2 The 2023 Methodology explains that for CPOE, BCMA, and Hand Hygiene, if the hospital had
a score assigned by Leapfrog in the previous four rounds of grades (i.e., fall 2022, spring 2022,
fall 2021, spring 2021). For IPS, it extended to a score assigned by Leapfrog in the previous five
rounds, thereby including fall 2020 as a potential data source. (DE 195-1 at 15).

3 Under Step 2 for IPS, Leapfrog used the CMS Cost Report to determine whether a hospital had
one or more medical, surgical, and/or pediatric ICU beds, and if so, the hospital was assigned the

associated “Limited Achievement” score. (DE 135 at 4 85; DAY 2 at 190).

6
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These scores are “assigned” based on the lowest score of a participating hospital for that measure.
Importantly, testimony explained that no single participating hospital received “Limited
Achievement” across all four of these measures. (DAY 1 at 187-88).

Focusing only on the 2024 Safety Grade Methodology, and particularly only on the
Structural/Process measures, the weights assigned to those measures differed based on whether the
hospital participated in the Survey. Drawing on Leapfrog’s Methodology, Dr. Nicholson offered
testimony that emphasized the weight difference between participating and non-participating
hospitals. For a participating hospital, the five CMS-derived Structural/Process scores constitute
15% of the total letter grade. The four Leapfrog Survey-derived measures that would otherwise be
subject to imputation account for 24% of the grade. And the three “safe practices” scores account
for 11%. (DAY 1 at 182). When grading a non-participating hospital, however, these three “safe
practices” scores are excluded from the grading calculation; the 11% weight is then reassigned to
the remaining two categories on the structure and process side, the CMS data and Leapfrog Survey-
derived data. (/d. at 183; DE 195-2 at 22). As a result, the four imputed low scores carried increased
weight—from 24% for a participating hospital to 31% for a non-participating hospital.

In arriving at this methodology change, Leapfrog has consistently relied on their Expert
Panels. Leapfrog utilizes 13 separate and distinct expert panels to review and provide guidance on
respective sections of the Leapfrog Hospital Survey (“Survey Panel”) and a separate expert panel
presides over Leapfrog’s Hospital Safety Grades (“Safety Grades Panel”). (DE 135 at § 37). The
Survey Panels consist of ten experts, who offer guidance on the various measures. (DAY 3 at 90);
(DE 195-107 at 2, 3). This includes an expert panel that oversees the CPOE, BCMA, IPS, and
Hand Hygiene measures. (/d.). The Safety Grades Panel is charged with providing guidance to the
Leapfrog Group on its grading methodology. The Safety Grades Panel debated the various

approaches to account for missing data. (DAY 1 at 194). As Dr. Patrick Romano, who has served
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on the Safety Grades Panel since 2011 explained, the Panel’s role was advisory in nature. The
Panel did not actually vote in favor or against the methodology change. (DAY 2 at 182-83).

B. The Plaintiff Hospitals & The Leapfrog Website

The five Plaintiff Hospitals, owned and operated by Tenet Health Care, were some of these
non-participants in the Leapfrog Survey. The Plaintiff Hospitals first chose to stop participating in
the Leapfrog Survey during the COVID-19 pandemic because, as one Hospital CEO explained,
they chose to reallocate resources in the face of significant operational strain. (DE 203 at 9 49).
Following the 2024 methodology change, these non-participating hospitals received imputed
scores on the four metrics, accounting for 31% of their total grade. Taking each hospital in turn,
and as depicted in the chart below, Good Samaritan received a “C” Safety Grade in Spring 2024,
prior to the methodology change and a “D” Safety Grade in Fall 2024, after the change; Delray
Medical Center received a “D” Safety Grade in Spring 2024 and an “F” Safety Grade in Fall 2024;
Palm Beach Gardens Medical Center received a “C” Safety Grade in Spring 2024 and an “F Safety
Grade in Fall 2024, St. Mary’s received a “C” Safety Grade in Spring 2024 and an “D” Safety
Grade in Fall 2024, and West Boca Medical Center received a “D” Safety Grade in Spring 2024

and an “F” Safety Grade in Fall 2024. (/d. at | 51, DE 204 at 36, 39).

Plaintiff Hospitals’ Leapfrog Safety Grades

Good Palm Beach
Delray Samaritan Gardens St. Mary’s West Boca
Spring 2024 D C C C D
Fall 2024 F F F D D
Spring 2025 F D F D F
Fall 2025 F D D D D

(See DE 129 at 151).
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These grades are readily available and apparent on the Leapfrog Hospital Safety Grade
website. On the Safety Grade Website, viewers can search for a hospital by city, state, zip code, or
hospital name. After entering a search, the viewer is shown that hospital’s Safety Grade with a
hyperlink to “view the full score.” If a viewer clicks or taps on a hospital’s name, assigned Safety
Grade, or “view the full score,” the consumer is brought to that hospital’s profile webpage, where
the hospital’s most recent Safety Grade is displayed at the top of the page. Here, the viewer may
review recent past grades, the hospital’s Survey results, or the specific measures comprising the

hospital Safety Grade.

< C ® p i 2findBy=city&zip_ ity y _prov=FL. i = 2 - @

How Safe is Your Hospital?

Hospital Matches

31 hospitals matching Delray Beach, FL

=i G Sortby Distance v
== ’

This Hospitals Grade  Baptist Health Bethesda Hospital East

2815 S. Seacrest Boulevard
Boynton Beach, FL 33435-7995

View the full Score
FALL 2025

v

This Hospital's Grade  Delray Medical Center
5352 W Linton Blvd
Delray Beach, FL 33484-6580

View the full Score

FALL 2025

PDX-3.9
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LEAPFROG A program of

HOSPITAL -

SAFETY GRIAIDE THELEAPFROGGROUP

Delray Medical Center
5352 Linton Boulevard
Delray Beach, FL 33484-6580

View this hospital's Leapfrog Hospital Survey Results
This Hospital's Grade

» Show Recent Past Grades
llad table v
(ED Quder 2% years of detailed scoring for this hospital for $2.95

FALL 2025 Learn how to use the Leapfrog Hospital Safety Grade

On the hospital profile webpage, there are five tabs titled “Infections,” “Problems with

(See DE 203 at 15, 16).

Surgery,” “Safety Problems,” “Practices to Prevent Errors,” and “Doctors, Nurses & Hospital
Staff.” When a viewer clicks or taps on one of the five tabs, they are shown measures included in
the tab category and a corresponding red, yellow, and green “gas gauge” for each measure. This
gas gauge serves as an “‘evaluative label” by visually representing how Leapfrog has scored a
hospital’s performance on a measure. (DAY 2 at 9). Red conveys that Leapfrog has scored a
hospital “Worse Than Average” performance; yellow conveys that Leapfrog has scored a hospital
average performance; green conveys that Leapfrog has scored a hospital “Better Than Average”
performance. A consumer can view a hospital’s measure score by clicking or tapping the

corresponding “gas gauge” graphic.

10
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Delray Medical Center » Show Recent Past Grades
5352 W Linton Bivd Detailed table view
Delray Beach, FL 33484-6580

Map and Directions Q Order 2% years of detailed scoring for this hospital for $2.95

View this hospital's Leapirog Hospital Survey Results

FALL 2025

Learn how to use the Leapfrog Hospital Safety Grade

Problems with Practices to Prevent Doctors, Nurses &
Infections v S v Safety Problems Errors Hospital Staff ¥
£, & Loy D 4 ,
L = L - L @ ‘ v A 3 m

Dwclined to Report '
Doctors order Safe medication Handwashing Communication Communication Staff work 1ogether
medications through administration about Medicines about Discharge 10 prevent errors
a computer
Hospital Performs:
Worse Than Average s v Better Than Average

Each measure webpage shows “This Hospital’s Score,” “Best Hospital’s Score,” “Average
Hospital’s Score,” and “Worst Hospital Score”; describes the measure; and includes “Notes and
Definitions” footnotes beneath the measure descriptions. Every measure webpage for a non-
responding hospital includes a red, bolded footnote under “Notes and Definitions,” stating that
hospital “Declined to Report: The hospital was asked to provide this information to the

public, but did not.”

11
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Declined to Report®

Effective leadership
to prevent errors

This Hospital's Score:
Declined to
Report

Best Hospital's Score:

120.00

117.60

Worst Hospital's Score:

46.15

Average Hospital's Score:

527 Document: 1-5

Problems with

Surgery

IO S XYW SW s

Dexclined to Report*

Nursing and Bedside Specially trained Communication with
Care for Patients doctors care for ICU Doctors
patients
Hospital Performs:

Worse Than Average s

Effective leadership to prevent errors

Errors are much more commeon if hospital leaders den't make
patient safety a priority. Leaders must make sure that all
hospital staff knows what they need to work on and that they
are held accountable for improvements. The hospital should
also budget money towards improving safety.

Hospitats can eem up to 120 points for having leadership structures that
increase awareness of patient safety issues and holding leadership
accountable for improvements. et r

Date Filed: 05/01/2026

Page: 12 of 41

Doctors, Nurses &

Practices to Prevent
2 Hospital Staff

Errors

Communication with
Nurses

Responsiveness of
Hospital Staff

Better Than Average

What safer hospitals do:

Hospital leaders are aware of the hospital's patient safety
problems, work with hospital staff to fix them, and share their
efforts with the larger community. Leaders also make it a
priority to learn about and use the best methods to prevent
errors and are held accountable for identifying and reducing
unsafe practices.

Notes and Definitions

1. Declined to Report: The hospital was asked 1o provide this information to the public, but did not.

2. Not Available: “Not Available” means that the hospital does not have data for this measure. This could be because the measure is related to a service the hospital does not provide. For example, a hospital that
does not have an ICU would not be able to report data about ICUs. It could also be because the hospital had too few patients or cases to report data for a particular condition or procedure. A “Not Available” result
does not mean that the hospital withheid information from the public

3. Straight A: The hospital has eamed an ‘& Grade for five consecutive grading rounds or more, qualifying it for recognition as a “Straight A" hospital.

The scores for the four imputed Measures, CPOE, BCMA, Hand Hygiene, and IPS, can be

found by clicking or tapping into the respective measures “Doctors order medications through a

computer,” “Safe medication administration,” “Handwashing,” and “Specially trained doctors care

for ICU patients.” Unlike the other tabs, only when a user clicks or taps on one of the four measures

for a non-participating hospital, an asterisk (*) appears next to the measure score underneath “This

Hospital’s Score.” The asterisk (*) is associated with a red, bolded footnote stating, “*The hospital

declined to report their performance on this measure, so a score was assigned to reflect the

lack of information available” that is reflected in the “Notes and Definitions.” Meanwhile, if a

hospital does not respond to the Survey, the “safe practices” measures, “Effective leadership to

prevent errors,” “Nursing and Bedside Care for Patients,” and “Staff work together to prevent

errors,” show a question mark displayed with “Declined to Report” over the respective gas gauge

12
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on these measures for that hospital.

i Practices to Prevent
Pmls:l:ler:lesr;mh <5 Safety Problems Frvors Doctors, Nurses &

' S SW SO SN SN ¢

Declined to Report®

Hospital Staff

Doctors order Safe medication Handwashing Communication Communication Staff work together
medications through administration about Medicines about Discharge o prevent errors
a computer
Hospital Performs:
Worse Than Average Better Than Average
This Hospital's Score: Doctors order medications through a computer What safer hospitals do:
15* Hospitals can use Computerized Physician Order Entry (CPOE) Hospitals use CPOE systems in all areas of the hospital and
systems to order medications for patients in the hospital, reqularly test those systems to ensure they are alerting doctors
Best Hospital's Score: instead of writing out prescriptions by hand. Gouc! CF'_()E o potential ordering errors.
systems alert the doctor if they try to order a medication that
100 could cause harm, such as prescribing an adult dosage fora
child. CPOE systemns help to reduce medication errors in the
Average Hospital's Score: hospital.
82.22
Hospitals can earm up to 100 points for using a well functioning CPOE
Worst Hospital's Score: system in most areas of the hospital. et JUIGES ¢ here
15

Notes and Definitions
1. Declined to Report: The hospital was asked to provide this information to the public, but did not.

2. Not Available: “Not Availabie” means that the hospital does not have data for this measure. This could be because the measure is related to a service the hospital does not provide. For example, a hospital that
does not have an ICU would not be able to report data about ICUS. It could also be because the hospital had too few patients or cases to report data for a particular condition or procedure. A “Not Available” result
does not mean that the hospital withheld information from the public.

3. Straight A: The hospital has eamed an 'A' Grade for five consecutive orading rounds or more, qualifying it for recognition as a “Straight A" hospital.

4. * The hospital declined to report their performance on this measure, so a score was assigned to reflect the lack of information available,

The scoring methodology can be accessed in two ways. Clicking a link at the top of a
hospital’s profile webpage that says “Detailed table view” takes a consumer to a new webpage that
contains two tables displaying the hospital’s most recent numerical score on each measure. After
scrolling to the bottom, a user will see a hyperlinked text that reads, “For a full description of the
methodology, click here.”* Clicking or tapping the link takes the consumer to a PDF version of

Leapfrog’s current “Scoring Methodology” document.

* The accompanying demonstrative was taken from the Plaintiff Hospitals® Proposed Findings of
Fact and Conclusions of Law (DE 136) that was submitted to the Court before trial, and before the
Parties both submitted revised filings following trial.

13
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Delray Medical Center
5352 W Lintan Bhd
Delray Beach, FL 33484-6580
Map sod Dections
O INCRaO8 Grees, and Pganes T Tis hodpndl has putiicly reponed.
e worst Avy. Best
Moazure -] i Data Source Time Period Covered
Score D 20
Dangerous objoct left In pationt's body MWhat'= Thic? Qo 0256 aom 0.000 oG 07/01/2022 - 06'30'2004
Ak or gas Butbie In the bicod Ytz Tria? aom 0080 aon 0000 o 07/01/2002 - DRV
Pagons talis and infuries What s Thic? Q46 1.748 azxs 0o oS O7/01/2022 - 06" INATE
iefection I the blood Whar s TrisY 1078 2362 asss 0000 o /0172023 - ONBVA2E
Ifection in the urinary wact Whar's Tha? asne 2m9 asx2 n.coo o /0172023 - O IVXDA
Surgical sie Infoction aftes colon surgery What & Triz? ime ame a8 2000 oS Y/01/2023 - DIV
MRSA Inflection What = Thiz? am 2485 QGs? 2000 s W01/2023 - OWIN 2024
€. @Y. Infiection Whar's This? ome 1486 oo 0000 o V012023 - DN IN2E
S~ — ihers The 1089 23551 17747 8466 oS 07/01/2021 - 04302003
Hormful Brents What s This? 103 3w 10 s o @2/01/2021 - 0303
Dangerous bod ores YWhats This? » ass 750 =173 aocs s Q70172021 - D&'32023
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Dangsrous blood clot What's Thiz? * 08 0 i 15 os 07/01/2021 - 03203
Sepais Infoction ey surgery What s Thiz? e &n 1256 562 196 os 07/01/2021 - DL IW223
Surghcal wound tpits open ¥ s This? * 160 400 187 193 o o727 - O INDS
Acckdental cuts and tears Wht's Thiz? » 1m 241 om a: ous 07/01/2021 - OW//023
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Procens raiude SrUres and POcedures 3 BOsofl s I PRG0S 90 PROSSCE BIBANES Frorm STOra, SOCKONTS, 3nd npes.
The worst Ay Best
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(DE 136 at 109).
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Alternatively, a viewer may also access the methodology by scrolling to the website footer,

wherein a hyperlinked text reading “Methodology” is available under the header “For Hospitals.”

e’
R

THELEAPFROGGROUP

- Errors, Injuries, Accidents,
Infections : - About the Grade - Preparing for Your Hospital Stay
2 xg’;:’e AR SRR - How to Use the Grade - Talking with Your Doctor About
i - Choosing the Best Hospital Safety
- Lives Lost and Lives Saved - Other Patient Resources

- Frequently Asked Questions - Employers and Purchasers

- Methodology - About The Leapfrog Group

- Updates and Timelines for - Newsroom - Data Licensure
Hospitals - For Press - Hospital Accolades

- Data Review - Comtact

- Frequertly Asked Questions - Terms of Use

- Request Archival Data Reports - Privacy Policy

- Innevators for Leapfrog

DISCUSSION

Plaintiffs assert one claim seeking declaratory and injunctive relief against The Leapfrog
Group, alleging a violation of the Florida Deceptive and Unfair Trade Practices Act (FDUTPA).
Fla. Stat. § 501.201 ef seq. (DE 74).

FDUTPA prohibits “[u]nfair competition, unconscionable acts or practices, and unfair or
deceptive acts or practices in the conduct of any trade or commerce.” Fla. Stat. § 501.204(1). A
plaintiff may establish a violation of FDUTPA by proving either unfairness or deception. Fla. Stat.
§ 501.211 sets out the individual remedies available against a party that has been shown to violate
FDUTPA. Notably, the requirements for damages and injunctive relief are somewhat distinct. In
an action for injunctive relief, Fla. Stat. 501.211(1) permits “anyone aggrieved” to seek injunctive

relief against “a person who has violated, is violating, or is otherwise likely to violate this part.”
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A. The Plaintiff Hospitals are Aggrieved Parties
As a threshold matter, any plaintiff must be “aggrieved” within the meaning of the statute.
Whether the Plaintiff hospitals (as opposed to the consuming public) are “aggrieved” within the
meaning of the statute is in dispute. Leapfrog seems to rely on Macias v. HBC of Florida, Inc., in
arguing that the Plaintiff Hospitals are not aggrieved. The court in Macias held:
The clear intent of this statute as expressed by its plain language is
to provide both equitable and legal remedies to private consumers
who are aggrieved parties and/or have sustained actual losses
because of a violation(s) under FDUTPA. Thus, in order for the
consumer to be entitled to any relief under FDUTPA, the consumer
must not only plead and prove that the conduct complained of was

unfair and deceptive but the consumer must also plead and prove
that he or she was aggrieved by the unfair and deceptive act.

694 So.2d 88, 90 (Fla. 3rd DCA 1997) (emphasis added); (DE 204 at 4 491). In effect, Leapfrog
attempts to narrow the scope of who might be considered an aggrieved party by requiring that the
party must also be a “consumer” in order to pursue injunctive relief.

But this reads language into the statute that simply is not there and undermines the broad
reach of the term “anyone aggrieved.” Although the term “aggrieved” is not defined in FDUTPA,
relevant caselaw has explained it broadly as “being more expansive than ‘damaged’ or ‘suffered a
loss.”” Ahearn v. Mayo Clinic, 180 So. 3d 165, 172 (Fla. 1st DCA 2015). I agree that as part of
this inquiry, all that is required at this step is the ability to “demonstrate some specific past, present,
or future grievance.” Id. at 173. Applicable caselaw has suggested that, just as a claimant need not
be a consumer to obtain damages, a claimant seeking equitable relief similarly does not have to be
a consumer so long as it may show it has been aggrieved and can establish a violation of FDUTPA.
See Stewart Agency, Inc. v. Arrigo Enters., Inc., 266 So. 3d 207, 214 (Fla. 4th DCA 2019) (“We
[have] held ... that although a claimant does not have to be a consumer to state a claim for actual
damages under section 501.211(2), to satisfy all of the elements of a FDUTPA claim, it must show

that a consumer was injured or suffered a detriment. Similarly, here, under section 501.211(1), an

16



USCAL11 Case: 26-11527 Document: 1-5 Date Filed: 05/01/2026 Page: 17 of 41

entity may bring an equitable claim under FDUTPA, but only if it presents evidence of the required
elements.” (internal citations omitted)).

In any event, the Plaintiff Hospitals, not just patients, may be considered consumers of the
Leapfrog’s product. With the benefit of trial, it became clear that hospitals were a specific target
of the information disseminated in the Leapfrog Grade. Testimony indicated that the poor scores
would be used to “harass” the hospitals who chose not to participate, and that part of the general
strategy was to “become a Disney villain,” which at the least indicates that a central goal of the
Hospital Safety Grade included shaping hospital behavior, like patient decision-making. (DE 203
at § 113). For hospitals who were high performing, on the other hand, Leapfrog’s marketing
materials offer “designated logos” and licensing structures that enable those hospitals to promote
their scores to employees, prospective employees, patients, and the broader community. (/d. at
120). Leapfrog’s suggestion that there is a free alternative does not change the calculus here; the
mere fact that hospitals may pay for licensed materials is sufficient to classify it as a consumer of
that information.

And in my view, so too are various other third-parties who may have been aggrieved as a
result of Leapfrog’s Safety Grades Methodology. These parties would include the employees of
hospitals that received non-participation assignments and the entities (e.g., insurers) who paid for
and received data from the Hospital Survey. (Id. at § 121). To illustrate why this is so, take for
example, a mobile phone app for food delivery. Conceivably, the consumers of the app’s functions
extend beyond the customers who use the app to view restaurants and order. Various parties
presumably alter their behavior in response to the changes to the app. Featured restaurants may
offer deals, expedite food preparation strategies, and review their ratings to change behavior;
delivery drivers may station themselves near restaurants that the app has identified as “hot spots,”

accept bundled orders, or operate only during peak windows. Similarly, in the hospital rating
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context, changes to Leapfrog’s Methodology may influence a range of actors beyond the hospitals.
Ultimately, limiting the scope of who was a consumer of the Leapfrog Safety Grade improperly
diminishes the impact the grade has on the patient and medical community, while undermining the
noteworthy harms it imposes on each of them.

B. Leapfrog’s Grades for Non-Participating Hospitals are Unfair and Deceptive

An aggrieved plaintiff is next required to prove that the defendant’s practice is either
“unfair” or “deceptive.” Specifically, the aggrieved entity must identify a violation of FDUTPA,
meaning “an unfair or deceptive practice which is injurious to consumers.” Stewart Agency, Inc.,
266 So. 3d at 214. Caselaw has established that “unfair” and “deceptive” practices constitute two
different concepts. The Florida Supreme Court has defined “unfair practice” as “one that offends
established public policy and one that is immoral, unethical, oppressive, unscrupulous or
substantially injurious to consumers.” PNR, Inc. v. Beacon Prop. Mgmt., Inc., 842 So.2d 773, 777
(Fla.2003) (cleaned up). Alternatively, the modern, three-factor unfairness test deriving from the
FTC’s 1980 Policy Statement, which is codified into Section 45(n) of the FTC Act sets out a
different standard. See 15 U.S.C. § 45(n). Conduct under the modern three-factor test is “unfair”
when it inflicts “consumer injury that is: (1) substantial; (2) not outweighed by any countervailing
benefits to consumers or competition that the practice produces; and (3) ... that consumers could
not reasonably have avoided.” SMS Audio, LLC v. Belson, 2017 WL 1533941, at *3 (S.D. Fla.
Mar. 9, 2017) (Middlebrooks, J.) (citing Porsche Cars N. Am., Inc., 140 So. 3d at 1096-97). Courts
differ in which to apply, or even apply both. In the instant matter, the choice of tests is not outcome
determinative, and it is therefore sufficient to apply both tests.

Separately, the Florida Supreme Court has defined “deception” as “a representation,
omission, or practice that is likely to mislead the consumer acting reasonably in the circumstances,

to the consumer's detriment.” Id. In my Order denying the Parties’ Motions for Summary
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Judgment, I had suggested that past consumer harm could be a required showing to demonstrate
an “unfair” practice, whereas a deception claim under FDUTPA need not require past harm and
instead requires “deceptions that are likely to cause injury to a reasonable relying consumer.”
Millennium Commc'ns & Fulfillment, Inc. v. Off. of Att'y Gen., Dep't of Legal Affs., State of Fla.,
761 So. 2d 1256, 1263 (Fla. Dist. Ct. App. 2000); (DE 139).

On the same day as my decision, the Eleventh Circuit issued its opinion in F7C v. Corpay,
Inc., 164 F.4th 807 (11th Cir. 2026). Although “unfairness” and “deception” appear to target
different acts or practices, this decision clarifies that the ultimate harm requirements to obtain
injunctive relief remain identical. Specifically, the case emphasizes that a practice is “‘unfair’ if it
‘[1] causes or is likely to cause substantial injury to consumers which is [2] not reasonably
avoidable by consumers themselves and [3] [is] not outweighed by countervailing benefits to
consumers or to competition.”” Id. at 839 (quoting 15 U.S.C. § 45(n)) (emphasis added). The
existing caselaw across state and federal law has sometimes conflated requirements across
damages, injunctive relief, and requirements for deception as opposed to unfairness. However, this
case is clear in emphasizing the proper standard for evaluating “unfair” practices. It explains that
a practice cannot be “unfair unless the act or practice causes or is likely to cause substantial injury
to consumers which is not reasonably avoidable by consumers themselves and not outweighed by
countervailing benefits to consumers or to competition.” /d. at 840.° In other words, “deception”
and “unfairness” analyses under FDUTPA are each satisfied for purposes of injunctive and

declaratory relief by a showing that a defendant’s conduct is likely to cause injury to consumers.

5 This case, although post dating the date set forth by Fla. Stat. § 501.203(3)(b) for which based
upon the July 1, 2017, the standards of unfairness and deception set forth and interpreted by the
Federal Trade Commission (FTC) or the federal courts serve as the operative law, nevertheless
relies on interpretations advanced by the FTC as it existed as of July 1, 2017.
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In any event, Plaintiffs have brought evidence establishing both past harm and a likelihood
to harm consumers in the future. The various harms of non-participation assignments come to light
upon review of why Leapfrog opted for the non-participation grade assignment, how Leapfrog
leads the public to interpret and rely upon its data, and the conceivable, and actual, impacts of
these practices.

1. Leapfrog’s Motives in Opting for the Assignment Methodology

To begin, testimony offered at trial made clear why Leapfrog opted for a methodology that
would assign non-participating hospitals the lowest score possible. And in determining whether its
practices are deceptive or unfair (or both), Leapfrog’s intent matters. Leapfrog understood that
penalizing hospitals could impact their grades, which they intended consumers to rely on as
accurate representations of hospital safety, thereby leveraging consumer perception to force
hospitals back into participating in the Leapfrog Survey. Upon review, I find that Leapfrog’s
assignment methodology is punitive in nature.

Leapfrog suggests that the methodology cannot be punitive because of the nature of
composite scoring. (DE 204 at § 83). In support, Leapfrog contends that because composite scoring
allows for so many combinations of measure scores, the four measures at issue in this case cannot
drive the final grade. (/d. at § 85). With respect to the four imputed scores, Leapfrog’s expert, Mark
Rule, a partner and managing director at a global consulting firm, testified that if he were to “pull
out the four imputed inputs that the Plaintiffs take issue with” and ask whether “that really
materially change[s] the grading” his conclusion is that it does not. (DAY 4 at 15:6—10). The
effect of Rule’s counterfactual is that by assigning no weight to the imputed scores by assigning
each N/A, and instead redistributing those weights across the data points for which Leapfrog does
have access to data, the poor scores of each of these hospitals remain the same. (DAY 4 at 20:18—

23). In contrast, Plaintiffs’ expert, Dr. Sean Nicholson, provides a competing counterfactual, which
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he described as follows: “If the non-participants in fact participated, what I do in the counter factual
is, I give the nonparticipants the mean score for the seven structure and process measures that are
not available for the Leapfrog Group for the nonparticipants... That is the only change I am
making.” (Day 1 at 197:5—10).

Remarkably, the evidence at trial did not bear out a dispositive answer to whether these
four do in fact create a meaningful difference in the Safety Grades. Each expert testified to the
result of their counterfactual and ultimately arrives at different conclusions. Broadly, however, a
counterfactual suggesting that the hospitals were nevertheless poor performers seems outside the
ambit of a FDUTPA claim. Whether the scores are “technically or materially true is not persuasive”
when the material implication of Leapfrog’s representations is that it constitutes a full and accurate
representation of patient safety. F.T.C. v. Peoples Credit First, LLC, 244 F. App'x 942 at 2 (11th
Cir. 2007). As a general matter, it is the deceptive nature of representations made to the consumers
that drives my analysis under FDUTPA.

There are nevertheless several considerations supporting Plaintiff’s contention that the low
assignments do, in fact, produce worse results. First, Mr. Rule’s methodology is inapplicable to
this case. Leapfrog could have assigned the hospitals “N/A” scores, but as a result would not have
been able to grade those hospitals under its own principle preventing hospitals missing more than
six measures from being scored. Leapfrog did not adopt this approach. Second, the facts of the
case serve as the clearest evidence that grades did decrease following the methodology change,
tending to show the adverse impact of the low assignment scores. Third, the testimony at trial
suggests that Leapfrog viewed this methodology as a punitive measure, suggesting that Leapfrog
intended that lower scores would be a result. For example, Dr. Patrick Romano,
contemporaneously labeled the assignment penal in nature and wrote in an email to members of

Leapfrog’s expert panel and Leapfrog members, that: “if the goal is to penalize nonparticipants,
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you might as well do so in a clear and unmistakable manner.” (DE 189-55). He later continued to
state that an alternative approach would not “achieve your strategic objective of penalizing
nonparticipants,” before characterizing the assignment a ‘“backdoor approach to penalizing
nonparticipation.” (DE 189-55). Chief Executive Officer of Leapfrog, Leah Binder, had also
contemporaneously suggested “imputing... the lowest score” would be a “very big deal to
hospitals (and a major incentive to report to the survey).” (DE 193-52 at 1). The incentive was
clear: the hospital should participate to avoid non-participation scores that could carry significant
consequences.

The nature of this methodology change was also immediately clear to the commentators
who responded to Leapfrog’s request for comments. Testimony at trial revealed that four
commentators opposed penalizing hospitals that choose not to devote resources to completing a
voluntary survey each year and, instead, be allowed to opt out of the hospital Safety Grade. (DAY
2 at 257:20—23). Additionally, take for example, Dr. Romano’s email to his colleagues at the
University of California Davis (“UC Davis”), which received a D-grade. There, Dr. Romano
chastised the decision not to participate in the Survey, and emphasized that such nonparticipation
was “the real killer.” (DE 191-3 at 2). Meanwhile, Plaintiffs proffered evidence that since Fall
2024, not a single non-participating hospital has received an “A” Safety Grade while subject to the
non-participation penalty on all four measures. Leapfrog puts forward conflicting evidence, in the
form of an email from Dr. Matthew Austin, a scientific advisor for the Leapfrog Group, who
“quickly pulled the breakdown of Spring 2025 grades by survey submission status,” which
indicated that two hospitals that were assigned the penalties nevertheless received “A” grades. (DE
192-47 at 1). Compare this, however, with the 902 hospitals that submitted Surveys and received
an “A” Safety Grade. (/d.) Or compare it with the fact that in Spring 2025, not a single participating

hospital received an “F” failing grade. (DAY 1 at 189:3—6; DE 192-47 at 1). Taken together, it

22



USCAL11 Case: 26-11527 Document: 1-5 Date Filed: 05/01/2026 Page: 23 of 41

may not be impossible for a non-participating hospital to score an “A,” but it is certainly telling of
the divergent outcomes that accompany nonparticipation and participation.

Evidence suggests that Leapfrog’s approach worked. Dr. Romano’s UC Davis chose to
continue participating in the Survey following “peer pressure from other UC hospitals.” (DAY 2
Trial at 169:3-17). And they were not alone. Participation following the 2024 change jumped from
73% to 79%; meanwhile, participation in 2023 was only 64%. (DE 193-109).

In sum, the contemporaneous testimony, internal communications, industry reaction, and
resulting participation data collectively demonstrate that Leapfrog’s lowest-score assignment was
deliberately designed to coerce participation through reputational penalty, rendering the
Methodology not merely strategic but excessively punitive.

2. Leapfrog’s Representations on How to Use the Grade

Further deception is evident in how Leapfrog’s website encourages consumers to rely on
the Hospital Safety Grade both in its (1) descriptions of how to use the grade, and (2) explanations
of how the data itself was collected.

On a page titled “How to Use the Grade,” Leapfrog represents that it is offering users a
“tool [that] can help guide your decision.” (DE 195-31 at 1). It further states that “we know ‘A’
hospitals do a better job at preventing errors.” (/d. at 2). In distinguishing reliance on historical
grades from present grades, the website cautions consumers that patients should always decide on
where to receive care based on a hospital's current Safety Grade. (Id.). It is also worth noting that
Leapfrog disclaims to consumers that “[y]ou should never refuse care in an emergency because of
a hospital's Safety Grade, but use this website as a guide for planned events and a research tool for
potential emergencies.” (Id.) Altogether, this section of the website clearly intends for consumers
to depend on the information presented by Leapfrog in the ordinary course, and that information

1s based on “known” data.
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A separate section of the website, titled “Frequently Asked Questions About The Leapfrog
Hospital Safety Grade,” explains that “Johns Hopkins Medicine researchers estimate that patients
are twice as likely to die of a preventable problem at a ""C,” ""D," or "F" hospital than an "A"
hospital.” (DE 195-23 at 1) (emphasis added).

When questioned on cross examination about this ominous language, Leapfrog's own Vice
President of Development conceded that “Leapfrog want[s] consumers to think that visiting a
hospital with a C, D or F grade could seriously injure or even kill them.” (DAY 3 at 8:17—9:16).
It does not strain credibility to presume that this type of warning would seriously deter a person
from entrusting their health and safety, or their loved one’s health and safety, to a D or F rated
hospital. It may also cause concern for the various hospitals and employees involved in the health
system, who face real reputational harm in the face of failing grades.

3. Leapfrog’s False Representations that the Data was Supported by Real Data and
Reflected Actual Performance.

Next, Leapfrog seeks to persuade the public of the soundness of its methodology,
emphasizing on its website that the Safety Grades are supported by real data and reflect actual
safety performance, as opposed to being driven by Survey participation of the rated hospitals.
However, the assignments are anything but comprised of real data. At the highest level, Leapfrog
explains on its Frequently Asked Questions that “the Hospital Safety Grade uses a public, peer-
reviewed methodology, calculated by top patient safety experts under the guidance of a National
Expert Panel.” (DE 195-23 at 1). But this methodology was not peer-reviewed. (DE 163-1 at
90:15—17).° Moreover, in its “About the Grade” section. Leapfrog represents to website visitors

that:

® Additionally, the Fall 2024 change in methodology was not approved by Leapfrog’s Expert Panel
or voted on by its Board of Directors. (DE 163-1 at 285:7-15 (“We did not query the [E]xpert
[Planel about whether they approved [the methodology] or not.”; DE 163-2 at 105:18—22
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In some cases where a hospital's information is not available for a
certain measure, Leapfrog uses a supplemental data source. In cases
where a hospital's information is not available from any data source,
Leapfrog has outlined a methodology for dealing with the missing
data.

Of course, the central issue here concerns the methodology for dealing with the missing
data — it suggests to a reasonable consumer that the grades assigned reflect actual performance
when in fact they do not; they reflect nonparticipation. Compelling evidence supports this
conclusion. Take Leapfrog’s use of gas gauges, for example. They distinguish between a low
gauge and a gauge prominently displaying a question mark with the caption “Declined to Report.”
These graphics signal to consumers that a gas gauge without the question mark reflects something
about actual performance rather than missing, unavailable, or imputed low scores. Then, Leapfrog
appends a ubiquitous footnote to a/l measure webpages, not just those for non-participants, stating
“Declined to Report: The hospital was asked to provide this information to the public, but
did not.” The effect of this is to suggest that metrics not linked to this footnote are based on real
data, even for non-participating hospitals. Similarly, rather than assigning a score of “zero” for a
non-participating hospital — a value that would logically signal such non-participation and
therefore a lack of information upon which to base a rating — Leapfrog instead chose arbitrarily
low numbers (5, 10, 15 out of 100), the clear implication being that the hospital was graded based
on something, when in truth it was based on nothing. Compounding the deceptive nature of these
representations, Leapfrog also explains that Leapfrog would not grade certain hospitals missing

more than six measures juxtaposed with the statement that “The Hospital Safety Grade reflects

how well a hospital does on safety, not whether they complete the Leapfrog Survey.” (DE 195-23

(“[T]here was no board vote in June 2024 on whether [Leapfrog] should change its safety grade
methodology.”)).
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at 2).” All of this is intended to create the false impression that Leapfrog’s grades reflect actual
performance. Or even at least some performance! But the grades are not based upon performance.
The grades are the result of Leapfrog’s acknowledged goal of punishing nonparticipants as a means
of forcing hospitals to cooperate in submitting their Surveys. Taken together, there are simply too
many suggestive labels implemented by Leapfrog that create the misleading impression that the
scores assigned represented real data or performance.

Leapfrog attempted to cast its methodology in different light, but I remain unconvinced.
For instance, Leapfrog offered the analogy that a teacher may explain to the student that they have
received an “F” because, although you have answered, correctly, the first sixteen questions of a
multiple-choice exam, the remaining questions were “short answer” questions. For these questions,
you were expected both to answer the question correctly and to “show your work™ in arriving at
that answer. Here, although you have answered the question correctly, you nevertheless failed to
show your work. In Leapfrog’s view, the “answer” was Leapfrog’s knowledge that the hospitals
had some system in place for each of the assignment measures. So, for example, by having a
handwashing system in place, the hospital was assigned the lowest possible score. Filling out the
Survey, or showing your work, could mean a higher score. At first glance, such an example may
seem apt, and even fair. But consider this wrinkle: you never took the test to begin with. In fact,
you were never even enrolled in the class; and yet, your “F” is broadcasted for your peers,
employers, and mentees to see. Here, the Plaintiffs never “enrolled” in Leapfrog’s Survey, and

they were inevitably punished for that decision. In my view, even a score of “0” would improperly

" To be sure, this representation was available in the methodology document, which suggests that
if viewers could identify this representation, they also could have identified the assignment
methodology. But the great weight of the evidence that any viewer will have already encountered
has likely already caused a viewer to assume that the data presented means something more than
non-participation before they arrive at the complex assignment methodology.
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suggest to viewers that a hospital’s performance is inadequate and falls far below its peers, when
in fact the simple truth is that the hospital did not participate.

Additionally, there was simply no reason to suggest that the hospitals were actually
performing as poorly as suggested by the scores. Several pieces of evidence are significant here.
First, past performance by the Plaintiff Hospitals, prior to any potential free riding on the means
of participating hospitals, suggested scores are conceivably much higher than the scores assigned
following the Methodology change. In 2021, when the Plaintiffs last participated in the Survey,
their score across each of the four measures totaled 370 out of a possible 400; compare this with
60 out of a possible 400 following assignment. (DAY 1 at 14:5—8). Second, although no
participating hospital was assigned the lowest possible score across al/l four measures, the non-
participating hospitals were. The average participating hospital in Spring 2025 obtained a score of
362 out of a possible 400 on these four measures; compare that with the 60 out of 400 obtained by
the non-participating hospitals. Third, neither Leapfrog’s expert Dr. Harris, nor Leapfrog itself,
performed any analysis to support the notion that Survey nonparticipation or performance on CMS
metrics could be a reliable indicator of whether non-participating hospitals actually perform worse
on the three measures. (DAY 4 at 102:4—38, 102: 21—24). Fourth, in Fall 2024, Regina West,
Quality Director of the Palm Beach Health Network, a coalition of the Plaintiff Hospitals,
conducted a “What If” analysis indicating that, had scores not been imputed, the Plaintiffs could
have received C grades. (DE 188-68). Fifth and finally, each of the Plaintiff Hospital CEOs
testified that their hospitals implement the practices Leapfrog describes as those that “safer
hospitals do” with respect to the four imputed measures. (DAY 1 66:6—9, 154:2—15, 241:14—
242:9, 78:25—799:18; 198:1-17).

One defense proffered by Leapfrog is that the assignment is warranted because hospitals

decline to participate in the Survey to avoid disclosure of poor safety performance—what Leapfrog
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calls the “non-response bias.” (Day 2 at 188-89: 16-7).% It is my view that this position is evidence
only of a certain hubris on Leapfrog’s part. We cannot be blind to the fact that the Survey is
reasonably time intensive. Leapfrog’s emphasis on non-response bias de-values, against some of
their own testimony, the burdens this Survey imposes. It was Dr. Romano’s position that the
decision not to participate stemmed from that burden. It was Ms. Alex Campione, the program
manager, who although she appeared to run away from her deposition at trial, nevertheless testified
that completing the Survey demands “a tremendous amount of resources.” (DAY 2 at 254:16—
18). Finally, Ms. Leah Binder, the Defendant’s CEO, testified that the Survey would require “two
weeks of staff time.” (Id. at 96:24—25 — 97:1—5). Testimony at trial made clear that the burdens
of the Survey, in conjunction with resource constraints, are more than adequate to explain a
hospital’s decision not to participate. Leapfrog simply failed to present persuasive evidence of any
non-response bias that would operate to justify its decision to change the imputation model to
remove the capability of non-participating hospitals to freeride on the scores of participating
hospitals,

All of this leads to the conclusion that, although imputation may be a sound methodology
as a general matter, this method of imputation is neither reliable nor defensible. Ultimately the
testimony of Ms. Campione rings true. The assignment is “mathematically arbitrary.” (DAY 2 at
289:13—15). The result is grades purporting to represent actual patient safety, when in truth they

represent punishment for nonparticipation in the Leapfrog Survey.

$ In contemporaneous messaging, two Leapfrog employees — Alex Campione and Missy Danforth,
Senior Vice President of Healthcare Ratings, who lead the design of the safety grade scoring
system — comment that low assignment “would be drastic” but, as Campione notes, “we have to
assume at some point that hospitals not reporting likely have poor or lapse in performance.” (DE
189-23 at 3).
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4. The Inevitable Outcome of Unreliability.

The methods used by Leapfrog, and the various representations Leapfrog made to website
users, results in a foreseeable outcome: Reviewing the grade, a patient is likely to rely on that
information, and this makes the “F” grade much more significant.

As a general principle, ratings matter. This is so in all sorts of contexts — we commonly are
asked to submit online reviews for products and services we use on a daily basis: hotels,
restaurants, salons, appliances, etc. Consumer expectations of an F-grade likely assume a total
failure to meet minimum standards. In the hotel or restaurant context, perhaps a consumer may be
willing to take that risk. In decisions about health care, however, the situations can involve life and
death situations, thereby prompting immediate avoidance.

At trial, Plaintiff’s expert, Jonah Berger, a Marketing Professor at the Wharton School of
Business, added an academic lens to common sense conclusions concerning consumer behavior.
As Mr. Berger explained, hospitals are recognized as a “good” that is outside the expertise and
knowledge of the average consumer, who must rely on outside sources for information about the
hospital’s quality. (DAY 2 at 7:14—19). Mr. Berger referred to “evaluative labels,” which he
described as “grades, A through F, colors, like a green, yellow, red, maybe a happy face, neutral
face, frowned face,” all of which “can help consumers interpret otherwise numerical information.”
(Id. at 9:6—38). Given the difficulty of making decisions on health care, consumers are likely to
turn to heuristics that help simplify those decisions. As a result, it stands to reason that a consumer,
upon seeing an “F,” promulgated by a watchdog organization committed to helping those
consumers, would understandably draw nothing but negative conclusions about that hospital’s
safety and, expectedly, avoid that hospital.

Testimony at trial suggests that a reasonable consumer may not understand that a hospital

has been assigned a score, the basis for that assignment, nor would they understand the
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methodology itself. Of course, a consumer may access and view the disclaimer footnote, and she
may even review the scoring methodology herself, as Leapfrog points out — it’s all technically
there on the website. But a user’s ability to access the information does not automatically absolve
Leapfrog of liability for deceptive or unfair practices, particularly where the information is difficult
to find.

While it may be true that “[t]he presence of true information or a disclaimer can rebut a
claim of deception,” Kurimski v. Shell Oil Co., 570 F. Supp. 3d 1228, 1246 (S.D. Fla. 2021) (citing
cases), no such rebuttal occurred here. Even if true information is available to the Leapfrog user,
a reasonable consumer is still deceived if the process of uncovering that truth is an impenetrable
series of clicks and scrolls, only to find an obscure reference to the methodology buried in a
document consisting of dozens of pages and not even labeled as being intended for consumers.

First, a consumer, upon seeing the “F” grade may not investigate further. Thus, in many
cases, the deception may be complete as soon as the grade is viewed. But assuming they choose
to investigate, the relevant footnote does not appear until and only when a user clicks or taps on
one of the four measures for a non-participating hospital. Only then does an asterisk (*) appear
next to the measure score underneath “This Hospital’s Score.” As mentioned above, the asterisk
(*) is associated with a red, bolded footnote and states: “*The hospital declined to report their
performance on this measure, so a score was assigned to reflect the lack of information
available.” (“Footnote 4”). Mr. Berger testified at trial that it required 23 clicks to arrive at
Footnote 4.

Second, I find that most consumers are unlikely to ever locate Leapfrog’s methodology
document — the only place where a consumer could discover how Leapfrog’s ratings actually work
in terms of the tendency to cripple non-participating hospitals with failing scores. This is because

the methodology document is buried within the Leapfrog website. On this issue, Plaintiffs offered
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persuasive evidence in the form of Google Analytics, a service which tracks activity on websites.’
The Google Analytics data showed that among all visitors to the Plaintiff Hospitals’ Safety Grade
webpages during the relevant period (between November 15, 2024 to August 4, 2025)
approximately three percent accessed the Scoring Methodology document. (DE 203 at 4 100).
From a hospital’s individual Safety Grade webpage, a user must first click small, hyperlinked text
located beneath individual measure descriptions stating, “For details on sources, click here,” or
alternatively click an inconspicuous “Detailed table view” link located at the top right of a
hospital’s profile webpage. (DE 187 at § 335). From there, the user is met with a table replete with
specific data, and to access the Scoring Methodology the user must then scroll to the bottom of the
page and click a small, gray-font hyperlink stating, “For a full description of the methodology,
click here.” (Id. at 4 337). The Scoring Methodology reveals the imputation process on page 16.
And the language describing this process is dense. Ms. Binder, for example, testified that the
Scoring Methodology document “it is not meant to be used by the average lay person who would
probably not be interested in reading all 26 pages.” (DAY 3 at 70:11—14).

In sum, the average consumer is met with evaluative label after evaluative label and
hinderance after hinderance before arriving at a complex methodology. In all likelihood, the user
scrolled quickly to any non-failing hospital on the Safety Grade webpage. And all of this is what

Leapfrog intended.'® The resultant harms are foreseeable and potentially quite severe. Patient and

? Leapfrog argues that the Google Analytics data is unreliable and cannot serve as evidence of
whether a reasonable consumer understood Defendant’s website or whether any consumer was
deceived. (DE 204 at 9 55). But this argument extends beyond the purpose of the Google Analytics
data. I agree that it would not in itself serve as evidence of confusion or deception. Nevertheless,
it certainly tends to show that consumers who have viewed all the initial information previously
discussed are unlikely to continue on and review the methodology. In my view, it adds perspective
to other testimony detailing how a consumer may access and review the methodology from the
hospital’s Safety Grade webpage, which requires them to take multiple steps.

19T am not persuaded by Leapfrog that its website is accessible to average consumers, insofar as it
concerns arriving at and understanding the methodology. (DE 188-13). The UX testing report is
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prospective employee views of the Plaintiff hospitals are likely adversely affected in a competitive
health industry environment. Patients are likely to delay care and seek other options than the
hospitals closest to them, or even the hospitals acutely equipped for the patient’s particular needs
or ailments. Presumably understanding the power of their ratings and the influence it could have,
Leapfrog engaged in a targeted campaign against the Plaintiff Hospitals.!! Leapfrog witnesses
admitted that Leapfrog purchased Google advertisements using funds from a non-profit grant from
Google to specifically target the Plaintiff Hospitals so that consumers in designated Florida zip
codes searching for the Plaintiff Hospitals would be shown the failing Safety Grades. (DE 203 at
9 112); (see also DE 192-75 at 3 (“We’d also like to set it up so that when someone searches for
any of the five specific hospitals, it shows an ad displaying their Hospital Safety Grade.”)).!? The
actual harms faced by the Plaintiff Hospitals, therefore, come as no surprise. Each of the CEO’s
testified to numerous harms, including patient confusion and erosion of community confidence

caused by the Safety Grades.

clearly concerned with communicating the health scores and what they mean for patient safety,
and how to use that information. (/d. at 3). But this is different from being able to understand how
those scores are derived.

' Even beyond the marketing efforts discussed above, Leapfrog’s Safety Grades natural garner
significant attention. Millions of  consumers visit Leapfrog’s website
(www.hospitalsafetygrade.org) each year, but the website is only the starting point. (See DE 163-
4 at 104:8-14). The Fall 2024 Safety Grades alone generated “772 online articles from 435
different publications with a reach of 11.2 billion.” (DE 193-76); (see also DAY 3 at. 11:7-10
(confirming “reach of 11.2 billion people”)). A coverage report lists the total volume of coverage,
including 722 online articles, 160 unique print placements, 239 broadcast placements, 444 press
release pickups, and 85 hospital-issued publications. (DE 193-77 at 2). The Plaintiff Hospitals’
Grades were featured in numerous news articles with headlines such as “bottom” and “worst South
Florida hospitals for patient safety.” (DE 193-104 at 1).

121t is worth noting here that patients are not the only members of the community who are likely
to be harmed as a result of these grades. So too are the doctors, nurses, and other healthcare staff
who may reasonably rely on Leapfrog Data in making employment decisions. Meanwhile, insurers
and health plans would foreseeably rely on Leapfrog data when determining where beneficiaries
should obtain medical care.
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Delray CEO Ms. Havericak testified regarding a patient who initially declined
surgery at Delray because she was concerned about the Safety Grade and feared
that she would “die” at the hospital. (DE 203 at 9 146).

St. Mary’s CEO, Cynthia McCauley, testified According to a brand analysis that
measured the public’s perception of St. Mary’s from the fourth quarter of 2024 to
the second quarter of 2025, the percentage of patients that would choose St. Mary’s
fell from 78 percent to 55 percent; “the only thing that changed in a year was the
Leapfrog rating.” (Id. at 4 165).

West Boca CEO Mr. Hanlon described a patient identified as J.D. who presented
to West Boca with a compound fracture of the finger—an open fracture carrying
risks of infection and serious complications, including “loss of limb or life.” (/d. at
9 173). Mr. Hanlon testified that West Boca was well-equipped to treat the injury—
it is “one of the few hospitals in the county that [has] a dedicated hand surgery”
unit, has “specialized physicians,” and “perform[s] better than average” on surgical
site infection metrics. Yet, this patient was initially admitted to West Boca Medical
Center for urgent surgery but, as reflected in the contemporaneous record, he then
“verbalized” that he “wanted to go to” a different hospital “against medical advice”
“due to the leap frog reviews.” (DE 191-36). Despite being advised by physicians
and nursing staff of the risks of leaving against medical advice, the patient left West
Boca after his daughter viewed the Leapfrog Safety Grade. (DE 203 at 4 173). Mr.
Hanlon testified that J.D. incurred financial harm as a result of leaving West Boca
against medical advice, including receiving a bill for the intake and treatment
provided prior to his departure—cost that he would likely incur again at his

subsequent treatment facility. (/d. at q 174).
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e Mr. Hanlon also testified regarding another patient, identified as F.W., who was
admitted and scheduled for surgery at West Boca for an underarm infection but left
against medical advice in the early morning hours after seeing media coverage
related to West Boca’s Safety Grade. Mr. Hanlon testified that F.W. also received
a bill for care at West Boca, and, like J.D., would likely have been “double-billed”
at a subsequent treatment facility. (/d. at § 175).

e Good Samaritan CEO Ms. Montgomery testified that she explained the Survey
process to the patient, but the patient instead sought care at Jupiter Medical Center,
a competitor of the Community Hospitals and an “A” rated hospital as determined
by Defendant. In my view, financial obligations aside, each instance of a patient
delaying care is a significant and unnecessary harm resulting from the Safety
Grades.

In addition to these specific instances, general trends tend to show the detrimental effects
of the Hospital Safety Grade. Walk-ins declined at every hospital and the CEOs attributed those
declines to the Safety Grades, after investigating other potential causes. (DE 203 at q 249). Ms.
Havericak testified that from 2024 through last year, Delray’s EMS volume increased by about six
percent, while walk-in emergency department volume decreased by approximately seven to eight
percent. (/d. at § 249). Or take West Boca, where Mr. Hanlon testified that emergency-department
walk-in volume declined by approximately 15 percent from 2024 to 2025 when EMS volume
(measuring instances where patients do not elect which hospital treat them) was down only three
percent. (DAY 2 at 90:14—16). This narrative extended across all of the Plaintiff Hospitals.

Testimony also showed that patients presented to other hospitals “first” and were later
transferred when those hospitals could not provide needed care, creating risks of delay in treatment.

Take, for example, Ms. McCauley’s testimony that during the same period in which walk-in
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emergency department volume declined, the number of patients transferred to St. Mary’s
increased significantly, particularly from Jupiter Medical Center, a competing “A”-rated hospital.
She testified that in her career at St. Mary’s she has never seen transfers so high: In 2025, Jupiter
Medical Center made 568 requests to transfer patients to St. Mary’s, meaning patients are
“choosing somewhere else first.” (Id. at § 168). This is even though, as Ms. McCauley testified,
approximately half of the transfer requests involved pediatric patients, for whom St. Mary’s serves
as the region’s only children’s hospital and maintains 30 to 40 pediatric specialists. (/d. at § 169).

Extending beyond patients, other third parties in the medical community are harmed by
Defendant’s actions. Insurers, among others, license the Safety Grades data. For example, in 2022
several groups entered into contracts with Leapfrog to obtain data for as low as $7,500 to as high
as $252,607. (DE 194-41 at 8).

To be sure, I do not fault Leapfrog for engaging in this licensing structure to support their
broader mission. But it is worth noting the relationship between the value of increased Survey
participation and the significance of the data Leapfrog licenses. (See e.g., DE 194-11 at 2 (“To
maximize the value of The Leapfrog’s Group Data for licensing purposes the level of participation
should continue to be increased so it can be perceived as the most complete data set and thus
allowing defense of our pricing model and its price points.”)). It appears that the goal to maximize
revenue came at the cost of comprehensive and accurate Safety Grades. The result is that various
parties — the hospitals, their employees, the insurers, and of course the patients themselves — were
and are foreseeably injured.

Additionally, letters sent by Humana Military to several of the hospitals urge them to
address “their performance on safety measures” indicate further confusion. (See e.g., DE 192-90).
The Humana letter did not reflect any understanding that these hospitals did not participate in the

Survey or that the Safety Grade resulted from nonparticipation, nor did it reference Leapfrog’s
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methodology. Instead, the letters reflect the misimpression that Leapfrog’s Safety Grades
measured the Plaintiff Hospitals’ actual safety performance.

The outcome of this analysis is that the Methodology in conjunction with the
representations made to the viewing public render Leapfrog’s practices both unfair and deceptive.

They are unfair because under either test for unfairness — the FTC’s 1980 or 1964 test —
the record shows that Leapfrog uses the threat of arbitrarily assigned Safety Grades to coerce
participation in the Survey among hospitals that are unwilling or unable to endure what one
commentator described as “blackmail” designed to increase participation. (DE 194-145 at 1).

As mentioned above, the 1980 test requires me to find substantial consumer injury not
outweighed by countervailing benefits to those consumers, who could not have reasonably avoided
those injuries. First, as discussed, this produced substantial harm on a wide variety of consumers
and is likely to continue producing a range of detrimental outcomes. Second, these injuries are
“not outweighed by any countervailing benefits to consumers.” SMS Audio, 2017 WL 11631378,
at *3.13 In my view, the only benefit of the deceptive methodology accrues to Leapfrog. Third, I
find that consumers across the spectrum could not have reasonably avoided these injuries.
Hospitals were effectively coerced into participation or else suffer a significant penalty, and their
grades are broadcasted to viewers. (DE 163-4 at 187:8—22). Prospective patients are left unlikely
to understand the assignment and its impact, nor are they likely to arrive at that explanation.
Likewise, medical staff, employers, and insurers could not reasonably avoid the Safety Grades,
which reach them through media coverage, employer dissemination, and search-driven targeted

advertising, without an accompanying explanation of the methodology. Although these are more

13 Defendant argued that the non-participation assignment increases participation and
thereby improves safety, but a review of the facts establishes that no record supports a contention
that the penalty improves safety outcomes.
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sophisticated parties, it is my view that the various harms they experience sprawl from the negative
feelings patients have or are likely to have as a result of seeing a failing grade.

Under the 1964 test, these same practices offend established public policy and are
otherwise unscrupulous. The outcome of these acts is that they are substantially injurious to
consumers. Marrache v. Bacardi U.S.A., Inc., 17 F.4th 1084, 1098 (11th Cir. 2021) (quoting PNR,
Inc., 842 So. 2d at 777). The record shows that Leapfrog’s conduct evinces the kind of “deceptive
and bullying conduct” that fits within established Florida public policy. Marco Island Cable v.
Comcast Cablevision of S., Inc., 312 F. App’x 211, 213 (11th Cir. 2009). This bullying conduct is
oppressive because non-participating hospitals face a severe penalty, and it is unscrupulous
because the record shows that Leapfrog is not forthcoming to the public about how it calculates its
Safety Grades or what they represent. And, once again, these practices produced real harms and
those harms are likely to continue in the future.

C. Remedy

I now turn to the appropriate remedies for Leapfrog’s FDUTPA violation. For the reasons
discussed below, permanent injunctive relief and declaratory relief are warranted.

A permanent injunction requires (1) actual success on the merits, (2) irreparable injury, (3)
a balance of the equities that favors the Plaintiffs, and (4) consistency with the public interest. Klay
v. United Healthgroup, Inc., 376 F.3d 1092, 1097 (11th Cir. 2004). Each element of this test is
satisfied here. First, the Plaintiff Hospitals have established actual success on the merits. Plaintiffs
have establish that Leapfrog’s Safety Grades, methodology, and associated representations are
unfair (by distorting consumer choice and attempting to coerce hospital participation in Leapfrog
Survey) and deceptive (by misleading consumers about how Leapfrog calculates its Safety
Grades). Second, the Plaintiff Hospitals have established both ongoing and future irreparable

injuries. Irreparable injuries are those that “cannot be undone through monetary remedies.”
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Ferrero v. Associated Materials, Inc., 923 F.2d 1441, 1449 (11th Cir. 1991). The “loss of
customers and goodwill” has long been considered “irreparable.” Id. Plaintiffs have adequately
shown a range of harms including patient diversion and delay of care, physician concerns, insurer
inquiries, and declines in patient volume. Third, the balance of the equities strongly favors the
Plaintiff Hospitals. As discussed earlier, Leapfrog’s practices harm the hospitals, insurers,
employees, and patients; the only beneficiary of this methodology is the Leapfrog itself. This trade-
off is simply not worth undermining trust in publicly disseminated safety information, even if it
has the potential to encourage some hospitals to participate. Finally, relief for the Plaintiff
Hospitals is in the public interest. The strong need “[t]o protect the consuming public and
legitimate business enterprises” from “deceptive” and “unfair acts” emanating from the Florida
Statute’s description of the purpose of FDUTPA clearly supports Plaintiffs in this action. Fla. Stat.
§ 501.202(2).

In light of these findings, Plaintiffs request four discrete forms of injunctive relief. They
first request that I enjoin Leapfrog from “assigning a Safety Grade to the [Plaintiff] Hospitals under
the current methodology or any similar methodology that: (i) assigns assumed or imputed values
to calculate Safety Grades due to the lack of hospital-provided performance data; (i1) scores non-
participating hospitals differently than participating hospitals by using different values or using
differently weighted values to calculate Safety Grades; or (iii) that otherwise reduces a hospital’s
Safety Grade due to the failure to provide performance data.” (DE 203 at 4 288). They next request
that I order Leapfrog, within five business days of judgment, to “withdraw from its websites and
cease promoting the deceptive and unfair Safety Grades assigned to the [Plaintiff] Hospitals for
Fall 2024, Spring 2025, and Fall 2025.” (Id. at 9 288). Third, Plaintiffs ask that within 30 days of
judgment, Leapfrog should be required to send “corrective disclosures to all entities that paid to

license the Fall 2024, Spring 2025, and Fall 2025 Safety Grades, disclosing that those Safety
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Grades were found to be deceptive and unfair in this action.” (/d. at 293). Lastly, Plaintiffs request
that Leapfrog “be required to place the same corrective disclosures in future contracts, print and
electronic advertising materials, and other print and electronic documents that promote paid
licensure of the next six cycles of Safety Grades accessible to or in the following five zip codes:
33401, 33407, 33410, 33428, and 33484.” (Id. at 294).

Any such injunction should be broad enough to ensure that the Community Hospitals are
afforded “complete relief.” Califano v. Yamasaki, 442 U.S. 682, 702 (1979). As a result, courts in
the consumer-protection context have authorized broad, multifaceted injunctions where necessary
“to ensure future compliance” and that consumers are treated “fairly.” Corpay, Inc., 164 F.4th at
849 (affirming injunction compelling multiple disclosures and business reforms). At the same
time, the Court is mindful that the injunction should be “no more burdensome to [Defendant] than
necessary” to achieve those goals. Califano, 442 U.S. at 702.

As a preliminary matter, it is important to identify precisely what concerns me about
Leapfrog’s behavior. Leapfrog is effectively a watchdog organization which serves as a voice for
transparency and a key catalyst in the public reporting of patient quality and safety data that is
available to consumers today. (DAY 3 at 86:12—21). But serving as a watchdog does not mean
that Leapfrog gains some right to Plaintiffs’ private data. Further, recognizing its power and ability
to influence consumer decisions as a watchdog, under the guise of patient safety, Leapfrog cannot
use this leverage to pressure and penalize hospitals into participating. In other words, Leapfrog
does not have a right to the benefit of Plaintiffs’ participation; conversely, it does not have the
right to punish them when they have not received that benefit.

As a result, any injunctive relief must clearly prevent a framework where Leapfrog may
request data from the Plaintiff Hospitals and assign them scores if those hospitals do not

participate. Upon review, I find that each of the requested forms of injunctive relief are appropriate,
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except for Plaintiffs’ fourth request, requiring corrective disclosures for the next six cycles.
Although Leapfrog should still be required to provide corrective disclosures, requiring them do so
for three years is excessive.
CONCLUSION

In 2011, Leapfrog first embarked on developing the Safety Grade with the assistance of an
Expert Panel. (DE 203 at 9§ 19). The Expert Panel’s work, including its approach to handling
missing data, was memorialized in a 2013 peer-reviewed publication. (/d.). That publication
reflected the Expert Panel’s judgment that the Safety Grades were comprised of composite scores
“based on what was known about the hospital’s performance, with no penalties for missing data”
and to “avoid creating a structural bias in favor of Leapfrog-reporting hospitals.” (/d. (citing PX-
202.0)). The Defendant’s Mission, a valiant one, has remained consistent, but it appears as though
the Defendant has strayed from these founding principles. Accordingly, it hereby ORDERED
AND ADJUDGED that Judgment should be entered against Defendant and in favor of Plaintiffs.
The declaratory judgment will be entered by separate order.

INJUNCTIVE RELIEF

Leapfrog, and Leapfrog’s officers, agents, servants, employees, and attorneys, and all other
persons in active concert or participation with any of them who receive actual notice of this Order
by personal service or otherwise, whether acting directly or indirectly, comply with the following
commands:

1. Leapfrog must cease assigning a Safety Grade to the Community Hospitals under the
current methodology or any similar methodology that: (i) assigns assumed or imputed
values to calculate Safety Grades due to the lack of hospital-provided performance
data; (ii) scores nonparticipating hospitals differently than participating hospitals by

using different values or using differently weighted values to calculate Safety Grades;
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or (ii1) that otherwise reduces a hospital’s Safety Grade due to the failure to provide
performance data.

2. Within 5 business days of judgment, Leapfrog must withdraw from its websites and
cease promoting the deceptive and unfair Safety Grades assigned to the Community
Hospitals for Fall 2024, Spring 2025, and Fall 2025.

3. Within 30 days of judgment, Leapfrog must send corrective disclosures to all entities
that paid to license the Fall 2024, Spring 2025, and Fall 2025 Safety Grades, disclosing
that those Safety Grades were found to be deceptive and unfair in this action. Leapfrog
must file a declaration documenting the reasonable and diligent efforts it has
undertaken to accomplish this directive within 45 days of judgment.

4. Leapfrog must place the same corrective disclosures in future contracts, print and
electronic advertising materials, and other print and electronic documents that promote
paid licensure of the next cycle of Safety Grades accessible to or in the following five
zip codes: 33401, 33407, 33410, 33428, and 33484.

5. Leapfrog must refrain from taking any action to circumvent the relief set out above.
The Court retains jurisdiction to enforce compliance with these commands. See
Alderwoods Grp., Inc. v. Garcia, 682 F.3d 958, 970 (11th Cir. 2012).

SIGNED in Chambers, at West Palm Beach, Florida, this 6th day of March, 2026.

Y 2

Donald M. Middlebrooks
United States District Judge

cc. Counsel of Record
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 25-CV-80526-MIDDLEBROOKS

GOOD SAMARITAN MEDICAL CENTER,
INC., DELRAY MEDICAL CENTER, INC.,
PALM BEACH GARDENS COMMUNITY
HOSPITAL, INC. D/B/A PALM BEACH
GARDENS MEDICAL CENTER, ST.
MARY'S MEDICAL CENTER, INC., AND
WEST BOCA MEDICAL CENTER, INC.,

Plaintiffs,
V.
THE LEAPFROG GROUP,

Defendant.
/

ORDER
On March 6, 2026, 1 entered an Order following Bench Trial, finding in favor of Plaintiffs
as to their only Count alleging that Defendant violated the Florida Deceptive and Unfair Trade
Practices Act (FDUTPA). Fla. Stat. § 501.201 et seq. (DE 212). Final Judgment in favor of
Plaintiffs is appropriate. Accordingly, it is hereby ORDERED and ADJUDGED that:
(1) Final Judgment is hereby ENTERED in favor of Plaintiffs and against Defendant as to
Plaintiff’s FDUTPA claim, in accordance with my Order Following Bench Trial (DE
212).
(2) Pursuant to the request for declaratory judgment, the Court finds as follows: Defendant
Leapfrog’s Fall 2024, Spring 2025, and Fall 2025 Safety Grades as applied to the
Plaintiff Hospitals, the public representations Leapfrog makes about how it calculates
those Safety Grades, and Leapfrog’s punitive grading methodology assigning failing

‘safety’ scores in the absence of actual data are deceptive and unfair under FDUTPA.
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(3) The Clerk of Court shall CLOSE this CASE and DENY all pending motions AS

MOOT.
(4) The Court RETAINS jurisdiction to decide any issues with respect to attorneys fees or
costs.

SIGNED in Chambers at West Palm Beach, Florida, this 3rd day of April, 2026.

Donald M. Middlebrooks
United States District Judge

Copies to: Counsel of Record
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