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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 

BRUNSWICK DIVISION 

ELEVANCE HEALTH, INC., ANTHEM 
INSURANCE COMPANIES, INC., BLUE 
CROSS OF CALIFORNIA, WELLPOINT 
HEALTH PLANS, INC., WELLPOINT 
INSURANCE COMPANY, and WELLPOINT 
IOWA, INC., 

Plaintiffs, 

v. 

DEPARTMENT OF HEALTH AND HUMAN 
SERVICES and 
CENTERS FOR MEDICARE & MEDICAID 
SERVICES, 

Defendants. 

Civil Action No. 2:26-cv-00061-LGW-
BWC  

Hon. Lisa Godbey Wood 

PLAINTIFFS’ POST-HEARING SUPPLEMENTAL BRIEF 

Plaintiffs Elevance Health, Inc., f/k/a Anthem Inc., along with its affiliated entities Anthem 

Insurance Companies, Inc., Blue Cross of California, Wellpoint Health Plans, Inc., Wellpoint 

Insurance Company, and Wellpoint Iowa, Inc. (collectively, “Elevance”), submit this Supplemental 

Brief as the Court invited at the close of the August 7, 2026 hearing (the “Hearing”) on Elevance’s 

Motion for Preliminary Injunction (“Motion for Preliminary Injunction”) and in opposition to the 

Motion to Dismiss (“Motion to Dismiss”) filed by Defendants the Centers for Medicare & 

Medicaid Services (“CMS”) and the United States Department of Health and Human Services 

(“HHS”) (collectively, “Defendants”). 

Case 2:26-cv-00061-LGW-BWC     Document 44     Filed 08/14/26     Page 1 of 18



2 

INTRODUCTION 

Elevance is entitled to a preliminary injunction because it satisfies each required element, 

beginning with the most important factor—a substantial likelihood of success on the merits. This 

Court has already decided the controlling legal questions in Clover when it held that 20 measures 

CMS used to calculate 2026 Star Ratings were unlawful. Defendants have effectively conceded 

the point here, merely “preserv[ing] their disagreement” with that decision. When the law clearly 

favors the movant, this weighs heavily in favor of a preliminary injunction. F.T.C. v. PPG Indus., 

Inc., 798 F.2d 1500, 1508 (D.C. Cir. 1986) (finding that a likelihood of success weighs heavily in 

favor of a preliminary injunction). The balance of equities likewise favors Elevance because, 

absent immediate relief, Elevance will not be able to market its plans at the higher Star Ratings 

and will not be able to allocate the approximate $115 million in 2027 rebates and QBPs through 

the bid process to flow down those dollars to members in the form of benefits and quality programs. 

This cannot be undone once the Annual Enrollment Period locks beneficiaries into their chosen 

plans for the entire year. By contrast, the relief Elevance seeks imposes negligible burden on CMS, 

which completed Clover’s identical recalculation in just 11 days and whose own bid-processing 

timeline—including the rebate reallocation process, final actuarial certification, and Plan 

Correction Module—already contemplates material bid revisions through mid-August and 

corrections into September. Any claimed operational hardship is entirely self-inflicted, as CMS 

created the compressed timeline by refusing to extend the Clover methodology to Elevance when 

requested, and a party that manufactures the very urgency it invokes cannot rely on that urgency 

to defeat equitable relief. 
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Elevance files this Supplemental Brief in support of its Motion for Preliminary Injunction 

and in opposition to Defendants’ Motion to Dismiss to address six issues raised at the Hearing: (1) 

whether contract H4036 has standing; (2) the scope of the relevant administrative record; (3) 

whether the Court can grant the relief Elevance seeks; (4) whether the Court may rule on summary 

judgment; (5) why an expedited decision remains critical; and (6) whether any order granting 

injunctive relief should be immediately stayed. 

ARGUMENT 

I. Contract H4036 has sufficiently pleaded standing. 

Defendants’ challenge to H4036’s standing fails for two reasons. First, Elevance has more 

than sufficiently alleged that H4036 suffers from a concrete financial injury: if CMS did not apply 

the 20 measures this Court held unlawful in Clover Insurance Co. v. U.S. Department of Health & 

Human Services, No. 2:25-CV-142, 2026 WL 1483515 (S.D. Ga. May 27, 2026) (“Clover”), 

H4036 would have received a 4.5 Star Rating rather than 4.0 for its 2026 Star Rating. The lower 

rating on this one contract alone will cost Elevance approximately $65.8 million in lost 2027 

rebates and Quality Bonus Payments (“QBPs”). Second, as the Court pointed out during the 

Hearing, including the unlawful measures on the Medicare Plan Finder could “drive some 

consumers” away from H4036, causing Elevance both financial and reputational harm. Hr’g Tr. 

5:25-6:2. 

Demonstrating Article III standing at the pleading stage is not a high bar. Elevance must 

show only a concrete, particularized, and actual or imminent injury in fact, a causal connection 

between its injury and Defendants’ actions, and a likelihood that the relief it seeks would redress 

its injury. See Lujan v. Defs. of Wildlife, 504 U.S. 555, 560-61 (1992). Elevance satisfies each 

prong. As explained in Elevance’s briefing, if CMS did not apply the 20 measures this Court held 

unlawful in Clover, using the only appropriate recalculation method (as explained below), H4036 
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would increase to a 4.5 Star Rating. CMS’s inclusion of those measures resulted in a lower rating 

that will injure Elevance to the tune of tens of millions of dollars across contract year 2027 in 

unrealized QBPs and rebate retention. An order directing CMS to recalculate Elevance’s 2026 Star 

Ratings without the 20 unlawful measures and to accept a new bid based on that recalculated rating 

would fully redress that financial injury. See Reply Br. at 7-8, ECF No. 38.  

Furthermore, as the Court aptly noted during the Hearing, the financial injury is not just 

limited to the unrealized QBPs and rebate retention. Hr’g Tr. 6:20-25. Star Ratings are made public 

and aim to assist members of the public in choosing a Medicare Advantage plan. Star Ratings lead 

to statistically significant increases in enrollment and decreases in disenrollment. Marshall Decl. 

¶ 30, ECF No. 11. As explained in Elevance’s Reply Brief, these injuries will compound year over 

year. Reply Br. 20-21. This means that if members choose to disenroll or individuals choose not to 

enroll based on the incorrect Star Ratings, Elevance will experience both monetary (due to loss of 

enrollees) and reputational (due to a lower Star Rating) injuries caused by Defendants’ actions. 

II. Defendants’ standing argument that H4036 would not move to 4.5 Stars is based upon 
a hypothetical situation and not the relevant administrative record. 

Defendants have attempted to divest this Court of jurisdiction by arguing that, assuming in 

a hypothetical world all Medicare Advantage contracts were recalculated by removing the Clover 

20 measures, then H4036 would not achieve 4.5 Stars. Defendants concede that this is a 

hypothetical situation only. Defendants furthermore do not dispute two key points: (1) that the 

hypothetical they created is inconsistent with the administrative record relating to the agency’s 

actual calculation of H4036; and (2) this hypothetical is not how H4036 would actually be 
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calculated if Elevance prevails. Therefore, Defendants’ hypothetical attack on standing (and by 

extension, venue) fails as a matter of law.1

The applicable law is unassailable: the basis for judicial review in an Administrative 

Procedure Act (“APA”) case “should be the administrative record already in existence, not some 

new record made initially in the reviewing court.” Camp v. Pitts, 411 U.S. 138, 142 (1973); see 

also Washington v. Off. of Comptroller of Currency, 856 F.2d 1507, 1511 (11th Cir. 1988). Relevant 

here, Elevance brings two independent challenges to agency action: (1) under Count I, Defendants’ 

failure to treat Elevance the same as Clover; and (2) under Counts II and III the agency’s actions 

in calculating and publishing Elevance’s 2026 Star Ratings on October 9, 2025 by including the 

20 Clover measures. With respect to Counts II and III, this Court’s review should be of the 

administrative record in existence at the time CMS published its 2026 Star Ratings on October 9, 

2025. As explained in Elevance’s Reply Brief, the only legally sound recalculation of H4036’s Star 

Rating is set forth in the detailed Declaration and Supplemental Declaration of James Haskins, 

which uses the inputs and technical notes CMS actually used in calculating and publishing 

Elevance 2026 Star Ratings on October 9, 2025, minus the 20 measures this Court held unlawful. 

See Reply Br. at 6-8; Ex. 1, Haskins Suppl. Decl. ¶¶ 3-7 and Exs. 1-3. Using the administrative 

record that existed on October 9, 2025, H4036’s Star Rating increases to 4.5 Stars. See Reply Br. 

at 7-9; Ex. 1, Haskins Suppl. Decl. ¶¶ 8, 10, 12-17.  

Defendants have not in earnest disputed that under Counts II and III, the agency action 

being challenged occurred by October 9, 2025. Instead, at the Hearing, Defendants’ counsel 

objected on grounds the administrative record extends to later materials. Hr’g Tr. at 34:23-35:5. 

1 Furthermore, as explained in Elevance’s Reply brief, this is not actually a “standing” 
argument so much as a merits argument. Reply Br. at 5-6.
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But that is only true with respect to Count I, which includes material that came into existence after 

October 9, 2025 (e.g., the Clover decision; CMS’s June 17, 2026 memorandum published through 

its Health Plan Management System2 (Blue Decl., Ex. 1, ECF No. 10); Elevance’s letter to CMS 

requesting the same treatment given to Clover (id., Ex. 2); and CMS’s letter denying that request 

(id., Ex. 4)). However, those materials are not relevant to CMS’s final action necessitating the 

recalculation of Elevance’s 2026 Star Ratings without the 20 unlawful measures, which is 

challenged by Counts II and III. Count I targets a distinct final agency action: CMS’s failure to 

treat Elevance the same as the agency treated Clover. As explained at the Hearing, this Court does 

not even need to decide Count I to rule in favor of Elevance. See Hr’g Tr. at 24:20-25:5. Defendants 

acknowledged this at the Hearing by resting their argument against Counts II and III on a simple 

disagreement with the Clover holding. Id. at 36:16-19 (The Court: “Looking at Counts 2 and 3, is 

there anything other than your arguments disagreeing with Clover that you add to the mix with 

regard to this plaintiff’s Count 2 and 3?” Defendants: “No, Your Honor.”). 

Different agency actions command distinct administrative records, even when challenged 

in a single complaint. In determining APA complaints that challenge distinct agency actions, courts 

do not treat the case as governed by a single, merged administrative record. Instead, each final 

agency action is reviewed on its own record. For example, in Coalition for a Sustainable Delta v. 

U.S. Fish & Wildlife Service, the court rejected plaintiffs’ argument that multiple challenged 

agency actions would “involve a single administrative record,” and explained that “[e]ach separate 

agency action will have a separate administrative record.” No. 09-CV-480-OWW-GSA, 2009 WL 

3857417, at *8 (E.D. Cal. Nov. 17, 2009). Further, in Safari Club International v. Jewell, the court 

2 Although Defendants argue that Elevance’s choice not to challenge the June 17 
memorandum cuts against the irreparable harm, this is not true. Elevance’s injury caused by CMS’s 
miscalculation of its 2026 Star Ratings exists irrespective of the June 17 memorandum.
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addressed consolidated APA challenges to two different Fish & Wildlife Service rules and 

emphasized that the two actions “have two separate Administrative Records.” 960 F. Supp. 2d 17, 

25 n.10, 60 (D.D.C. 2013). Consistent with that action-specific approach, the court refused to 

supplement the record for the later-in-time rule with materials from the earlier-in-time rule because 

the agency “did not consider the administrative records of” the other rule. Id. at 70-71.  

Indeed, segregating administrative records for distinct agency actions is CMS’s own 

practice in Star Ratings litigation. For example, in Blue Cross & Blue Shield of Florida, Inc. v. 

Department of Health & Human Services, the government filed two separate administrative 

records with respect to two different agency actions challenged in that case. See No. 1:24-cv-

03609-APM (D.D.C.), ECF Nos. 8 and 9. Because the relief sought in Counts II and III is exactly 

the relief sought by Clover, to wit, a recalculation of Elevance’s 2026 Star Ratings, and because 

the relevant timeframe to make that recalculation is exactly the same timeframe in which the 

original calculation was made, CMS is limited to the administrative record in existence as of the 

October 9, 2025, publication date. Because the Goldstein declaration relies on information and 

data calculations that were generated only in July 2026, the Goldstein declaration and the 

“hypothetical” dataset it purports to rely on should be stricken and ignored. 

III. The Court can grant the relief sought by Elevance. 

At the Hearing, the Court asked whether Elevance was seeking to “alter the status quo.” 

Hr’g Tr. at 20:5-6. The Clover decision answers that question. If Clover was not decided, Elevance 

would agree that the relief it is seeking would be in the nature of a mandatory injunction. This 

Court, however, changed the status quo with its decision. The status quo for current purposes is 

Clover, and thus an order compelling CMS to recalculate Elevance’s 2026 Star Ratings without 

the 20 measures held unlawful by this Court in Clover is in the nature of a prohibitory injunction.  
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A federal court’s construction of a statute or regulation resets the baseline. In National Fuel 

Gas Supply Corp. v. FERC, for example, the court addressed an order of the Federal Energy 

Regulatory Commission (“FERC”) that permitted pipeline customers to elect to reduce their 

contractual gas-purchase obligations; on the day National Fuel Gas Supply’s election was to take 

effect, the D.C. Circuit held the order as unlawful and vacated it. See 59 F.3d 1281, 1282-83 (D.C. 

Cir. 1995). National Fuel brought suit asking the court to decide whether FERC could treat that 

decision as retroactively undoing National Fuel’s election. The D.C. Circuit held that “the decision 

of a federal court must be given retroactive effect regardless whether it is being applied by a court 

or an agency.” Id. at 1289. This is because an Article III court decides what the law is and the 

“parties charged with applying that decision . . . must treat it as if it had always been the law.” Id.

Although this Court’s decision in Clover is presently on appeal, it is not stayed, and thus 

constitutes (at least in this Court) a binding legal decision on what the Medicare Act has always 

required of the measures employed to determine Star Ratings. The legally relevant status quo is no 

longer CMS’s pre-Clover methodology. Post-Clover (at least in this Court), the methodology must 

comply with the statute as construed by this Court, which requires removing the 20 unlawful 

measures from the Star Ratings calculation. An injunction requiring CMS to stop giving legal 

effect to Star Ratings calculated using measures this Court has held unlawful therefore preserves—

rather than alters—the post-Clover status quo, making the requested relief properly understood as 

prohibitory rather than mandatory. See Reply Br. at 17 (citing Canal Auth. of Fla. v. Callaway, 489 

F.2d 567, 576 (5th Cir. 1974)). 

Even if the Court construes the requested relief as mandatory relief, it is appropriate 

because Elevance seeks nothing more than the action CMS took for Clover: a recalculation of its 

2026 Star Ratings consistent with this Court’s order and acceptance of new bids based on those 
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recalculated ratings. Courts may enter preliminary injunctions that require affirmative action on a 

concrete timeline when delayed action would fail to prevent the irreparable harm, including orders 

compelling compliance by a date certain or within a specified number of days. See, e.g., Am. Fed’n 

of State Cnty. & Mun. Emps., AFL-CIO v. U.S. Off. of Mgmt. & Budget, 807 F. Supp. 3d 1004, 

1045-46 (N.D. Cal. 2025), appeal dismissed, No. 25-7998, 2026 WL 809820 (9th Cir. Jan. 2, 2026) 

(granting preliminary injunction and ordering agency action and compliance declarations by 

specified dates). 

During the Hearing, Defendants argued that under the APA, the default relief would be a 

remand to the agency. Hr’g Tr. at 35:6-20. That is wildly incorrect. The appropriate relief here is 

exactly what Elevance requests: an order directing CMS to act consistent with the law. That is not 

remand to CMS to reconsider; that is an order to CMS to act. And that is exactly what this Court 

ordered in Clover: a recalculation of the 2026 Star Rating consistent with the Court’s legal opinion.  

To be sure, the Court explained in a footnote that “in formulating relief, . . . ‘courts should, 

where possible, leave it to administrative agencies to determine in the first instance how best to 

implement a judicial decision that alters the relevant legal framework.’” Clover, 2026 WL 

1483515, at *25 n.21 (quoting Elevance Health, Inc. v. Becerra, 736 F. Supp. 3d 1, 25-26 (D.D.C. 

2024)). But even that was not an order of remand. Rather, it was an exercise of judicial restraint in 

the crafting of the order, recognizing that agencies—as with any parties subject to court orders—

must be given some room to interpret and implement a court order (constrained, of course, by the 

court’s contempt power for contumacy). That was then and this is now. Having implemented the 

Clover decision with respect to Clover “consistent with” the Court’s opinion—i.e., having now 

already recalculated Clover’s rating and instructed Clover to submit a new bid based on the 
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recalculated rating—CMS’s hands are tied: it has shown it can do this and it must now do the same 

for Elevance. This Court may and should order as much. 

IV. In the alternative, the Court may rule on summary judgment. 

Because the parties’ exhibits contain all material information that would otherwise be 

included in the administrative record, this Court can treat the parties’ briefs as motions for 

summary judgment pursuant to Fed. R. Civ. P. 65(a)(2). See Yates Real Estate, Inc. v. Plainfield 

Zoning Bd. of Adjustment, 435 F. Supp. 3d 626 (D.N.J. 2020); Planned Parenthood of Greater N.Y. 

v. DHHS, No. CV 25-2453, 2025 WL 2840318, at *16 (D.D.C. Oct. 7, 2025); see also Reply Br. 

at 17. APA litigation is not unique. Courts in APA cases have exercised this authority precisely 

when, such as here, the underlying claims present pure legal questions that require no trial and no 

further factual development. For example, in Soundboard Association v. FTC, the court announced 

it would consolidate the preliminary injunction hearing with the trial on the merits pursuant to Rule 

65(a)(2), citing the plaintiff’s concession that its notice-and-comment claim under the APA 

“presents a pure legal question.” Order at 1, No. 17-cv-00150 (D.D.C. Feb. 28, 2017), ECF No. 

16. Thus, the court explained, no further evidence was necessary to decide the case. Id. at 2. And 

Judge Cooper of the U.S. District Court for the District of Columbia expressed exactly the same 

view at the recent status conference in the two other post-Clover Star Ratings cases mentioned by 

Defendants’ counsel at the Hearing. See SCAN Health Plan v. DHHS, No. 1:26-cv-02391-CRC 

(D.D.C. July 29, 2026) (“SCAN”) and Alignment Healthcare, Inc. v. DHHS, No. 1:26-cv-02441-

CRC (D.D.C. July 29, 2026) (“Alignment”) July 29 Status Conf. Tr. at 13:21-14:1 (Judge Cooper 

expressing doubt whether an administrative record is necessary because the SCAN and Alignment

cases (explained below) present “a purely legal question” turning on whether this Court’s decision 

in Clover should be followed in all respects). 
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The same is true here: Elevance’s core challenge under Counts II and III—whether CMS 

unlawfully included measures that violate the statutory data requirements of 42 U.S.C. § 1395w-

22(e) or were promulgated without notice and comment in violation of 42 U.S.C. § 1395hh(a)(2)—

presents pure questions of law that this Court has already resolved in Clover. There are no disputed 

facts bearing on those questions. The facts that have been developed through briefing and argument 

are the same—and only—facts that will support a decision on the merits. Thus, under Rule 

65(a)(2), this Court may treat the parties’ briefs as motions for summary judgment.3 See Allen v. 

Sch. Bd. for Santa Rosa Cnty., Fla., 782 F. Supp. 2d 1304, 1326-27 (N.D. Fla. 2011) (explaining 

that because “the very same facts” are the subject of the preliminary injunction hearing and a final 

decision on the merits, consolidation under Rule 65(a)(2) was appropriate). 

V. An expedited decision remains critical to Elevance obtaining meaningful relief. 

Time is running out for Elevance to obtain meaningful relief, but is still feasible. This Court 

asked whether it could issue a decision after August 14, 2026—and the answer is “yes.” The 

Medicare Act ties QBPs and rebate retention to the bids submitted by each Medicare Advantage 

Organization. See 42 U.S.C. §§ 1395w-23(a)(1)(E), 1395w-24(b). Under this framework, 

additional rebates and QBPs lead to additional plan revenue that is used to prepare bids. See, e.g., 

42 C.F.R. § 422.254. Therefore, Elevance is seeking relief in time to submit and obtain approval 

of new bids for contract year 2027. See, e.g., Chervenska Decl. ¶¶ 9-10, ECF No. 12. Without the 

allocation of QBPs and rebate retention in a bid, Elevance will not be able to improve its plans and 

market those improved plans. Thus, relief must be granted in time for CMS to recalculate the 

3 Before issuing an order, “the parties should normally receive clear and unambiguous 
notice” of the court’s intent to consider the motions for summary judgment. Univ. of Tex. v. 
Camenisch, 451 U.S. 390, 395 (1981) (internal quotation marks and citation omitted). In its Reply 
Brief, Elevance requested the Court to consider the briefs as motions for summary judgment. Reply 
Br. at 17. The parties were given opportunity to argue their positions on the applicability of Rule 
65(a)(2). Hr’g Tr. at 23:9-24:15, 34:13-36:12. Notice has been satisfied.
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relevant 2026 Star Ratings, Elevance to resubmit its bids, and CMS to review and approve. 

Defendants have not explained how allowing Elevance to submit revised bids is impossible at this 

time. As Elevance explained in its Reply Brief, CMS allows plans to correct bid errors through 

September. Reply Br. at 24. Thus, there is no question that it is feasible to allow Elevance to update 

its bids should this Court grant the injunctive relief.  

To be sure, CMS’s own regulations acknowledge that bids could be revised through 

September. For instance, when an MAO receives a denial of an application for a new contract or 

service area expansion, the MAO can appeal the denial to CMS pursuant to 42 C.F.R. Subpart N. 

In that process, CMS must issue a decision by September 1 for the contract to be effective by 

January 1 the next year. See 42 C.F.R. § 422.660(c) (“Notice of any decision favorable to the MA 

organization appealing a determination that it is not qualified to enter into a contract with CMS 

must be issued by September 1 for the contract in question to be effective on January 1 of the 

following year.”). If a decision is rendered by September 1, the MAO would then need to finalize 

its bid immediately thereafter to allow for the contract to be effective January 1 of the next year. 

Notably, in 2010, CMS pushed back that deadline to issue a decision on a contract (which 

would necessitate a bid) from July 15 to September 1, despite comments questioning whether a 

decision by September 1 would give sufficient time to submit a bid and market the contract: 

We proposed to modify § 422.660(c) and § 423.650(c), which 
specified that the notice of any decision favorable to a Part C or D 
applicants appealing a determination that it is not qualified to enter 
into a contract with us must be issued by July 15th for the contract 
in question to be effective on January 1st of the following year. We 
proposed a change from the July 15th deadline to September 1st. 

* * * 

Comment: Some commenters opposed changing the notification 
date from July 15th to September 1st. Some commenters noted that 
notification by September 1 of a favorable determination would not 
leave a sponsor with sufficient time to prepare for the upcoming year 
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given that sponsors are permitted to start marketing for the 
upcoming year on October 1. One commenter recommended 
moving the application deadline to March to allow for adequate 
preparation of the application and suggested that adequate 
preparation may reduce the number of appeals. 

Response: In most cases, we do not believe a favorable 
determination issued by the CMS hearing officer will be rendered as 
late as September 1st. However, moving the notification date of the 
favorable determination from July 15th to September 1st affords 
applicants that receive a favorable decision the opportunity to be 
sponsors in the contract year for which they applied. In all instances, 
this regulatory change works to the benefit of sponsors. We believe 
that sponsors are given adequate time and instruction to complete 
the application. We believe changing the application due date would 
not significantly impact the number of appeals. 

75 Fed. Reg. 19678, 19698-99 (Apr. 15, 2010). This clearly demonstrates that bid activity can 

occur through September. 

Defendants have staked out the position that the window for the relief Elevance seeks 

already closed. Resp. to Mot. for Briefing Sch. at 2-3, ECF No. 31. Defendants have also stated 

CMS will “implement any adverse judgment,” but if it were left up to the agency, “it would 

presumably not do so via a re-bid if a re-bid were a chronological impossibility.” Resp. to Prelim. 

Inj., at 20 n.8, ECF No. 35. Thus, time and a date-certain order are of the essence. Absent a prompt 

order from the Court, Elevance will be permanently foreclosed from submitting competitive bids 

for contract year 2027—a harm that no later-in-time judgment on the merits can undo.  

At the Hearing, speaking out of both sides of the government’s figurative mouth, 

government counsel referenced the joint briefing schedules in SCAN and Alignment in an effort to 

downplay the need for an expedited decision in this case. See Hr’g Tr. at 36:1-8. Those schedules 

are inapposite. Plaintiffs in those cases are not seeking to submit revised bids based on their 2026 

Star Ratings for contract year 2027. See SCAN & Alignment July 29 Status Conf. Tr. at 5:7-9, 

12:13-21. Instead, those plaintiffs seek an order allowing them to retain certain rebates if they 
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succeed in the case. SCAN, Am. Compl. at 30, ECF No. 12; Alignment, Am. Compl. at 30, ECF 

No. 13. Here, Elevance’s position is categorically different. Elevance is seeking a recalculation of 

its 2026 Star Rating which will then allow it to resubmit its bids based on those properly calculated 

ratings in time to (i) enhance its benefit offerings for contract year 2027 and (ii) prepare the 

necessary materials to market those enhanced benefits accordingly. A favorable decision from this 

Court that comes too late would not make Elevance whole because it would be locked into contract 

year 2027 based on improperly determined Star Ratings. 

Further, notwithstanding their representations in this case and in the SCAN and Alignment 

cases that CMS will implement final judgments, it is entirely unclear how Defendants will 

implement a judgment that comes after the start of the Annual Enrollment Period (“AEP”) and 

after plan benefits have been finalized. In SCAN and Alignment, the government did not answer 

the court’s question on whether CMS would “commit to providing relief to the plaintiffs even if a 

decision” comes after the bid deadline. Scan & Alignment July 29 Status Conf. Tr. at 3:6-17 

(Exhibit 1 to the attached Declaration of Daniel W. Wolff). Instead, CMS dodged the question and 

stated it was too difficult to answer without knowing what the order would say. Id. In SCAN and 

Alignment, the government stated that CMS would consider a court order “instruct[ing] the agency 

to implement some sort of relief that would involve reopening the calendar for submitting a bid.” 

Id. at 4:4-8. But it also made clear that it will treat an order addressing “remedy” distinct from an 

order addressing “merits” and that any order directing relief would likely be subject to additional 

litigation. Id. at 10:19-11:18. Thus, there is too much at risk to defer the question of relief into the 

fall or early winter. And even if it turns out some form of relief can be obtained later, an expedited 

decision is critical to ensure Elevance can submit and have approved new bids prior to the opening 

of the AEP on October 15, 2026. 
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Finally, Defendants conflate issues when arguing Elevance cannot show irreparable harm 

with these injuries. The irreparable harm comes from being precluded from entering the market 

during the AEP with enhanced benefits that would be available with the additional QBPs and rebate 

retention with recalculated scores for the contracts at issue here, including H4036. That harm leads 

to the monetary and reputational harms discussed above. Elevance’s choice to file suit when it did 

has no bearing on the irreparability of the injuries it will suffer on account of CMS’s actions: an 

injury does not become less irreparable simply because a plaintiff did not file suit earlier. See Reply 

Br. at 21. 

VI. This Court should not immediately stay an injunction. 

At the end of the Hearing, Defendants’ counsel asked the Court to stay any preliminary 

injunction under Rule 62 “to allow the Government to explore its appellate options.” Hr’g Tr. at 

38:11-15. The Court should deny that request. An immediate stay would render any injunction this 

Court issues a practical nullity: the enrollment calendar does not pause for appellate proceedings, 

and every day the order is stayed is a day within which the necessary steps leading up to the 

October 15 AEP cannot occur. 

The government has already appealed Clover and, notably, did not seek to stay the impact 

of the decision in that case. See Clover Ins. Co. v. DHHS, No. 26-12553 (11th Cir. 2026). The 

standard to succeed on a motion to stay pending appeal is the same as the standard for a motion 

for a temporary restraining order. See Ledford v. Comm’r, Ga. Dep’t of Corr., 856 F.3d 1312, 1315 

(11th Cir. 2017). To succeed, a movant must establish “(1) a substantial likelihood of success on 

the merits; (2) that the [stay] is necessary to prevent irreparable injury; (3) that the threatened 

injury outweighs the harm the [stay] would cause the other litigant; and (4) that the [stay] would 

not be adverse to the public interest.” Id. (quoting Gissendaner v. Comm’r, Ga. Dep’t of Corr., 779 

F.3d 1275, 1280 (11th Cir. 2015)). 
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Defendants have conceded that the merits of this case present the same issues as Clover. 

See Hr’g Tr. at 36:16-19. Indeed, the government waited 53 days to file a Notice of Appeal in that 

case, demonstrating that they have already considered their appellate options and recognize that 

there either is no need for a stay or, because the government cannot show irreparable harm (because 

they already granted Clover relief), they cannot meet the standard. Moreover, the government has 

not offered any basis to claim the Eleventh Circuit will likely reverse this Court’s Clover decision. 

To be sure, under Federal Rule of Appellate Procedure 8, the losing party is expected to file a 

motion with the district court before requesting a stay with the court of appeals. See F.R.A.P. 8. 

But given the urgency presented, this Court should not grant relief with one hand only to effectively 

take it away with the other. If a stay is to be obtained, it should be left for the Eleventh Circuit to 

decide. 

AVAILABILITY FOR ANY SUPPLEMENTAL PROCEEDINGS 

Undersigned counsel will make themselves available at the Court’s convenience for any 

supplemental proceedings this Court deems helpful to resolving the pending motions. 

CONCLUSION 

For the foregoing reasons, Elevance respectfully requests that this Court: (1) deny 

Defendants’ motion to dismiss; (2) grant the motion for preliminary injunction; or, alternatively, 

enter final judgment for Elevance under Federal Rule of Civil Procedure 65(a)(2); and (3) deny 

any request to stay the Court’s order pending appeal. Elevance asks the Court to order CMS to 

recalculate its 2026 Star Ratings based on the administrative record in existence as of October 9, 

2025, and accept and confirm new bids for the 2027 contract year for the five contracts before the 

start of the AEP. 
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Case 2:26-cv-00061-LGW-BWC     Document 44     Filed 08/14/26     Page 17 of 18



18 

CERTIFICATE OF SERVICE 

I hereby certify that I electronically filed the foregoing with the Clerk of the Court using 

the CM/ECF system and service will be perfected upon the following this 14th day of August, 

2026: 

Otto Woelke Leithart 
U.S. Attorney’s Office - Savannah 
P.O. Box 8970 
22 Barnard Street, Suite 300 
Savannah, GA 31401 
Email: woelke.leithart@usdoj.gov
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF GEORGIA 

BRUNSWICK DIVISION 

ELEVANCE HEALTH, INC., ANTHEM 
INSURANCE COMPANIES, INC., BLUE 
CROSS OF CALIFORNIA, WELLPOINT 
HEALTH PLANS, INC., WELLPOINT 
INSURANCE COMPANY, and WELLPOINT 
IOWA, INC., 

Plaintiffs, 

v. 

DEPARTMENT OF HEALTH AND HUMAN 
SERVICES and 
CENTERS FOR MEDICARE & MEDICAID 
SERVICES, 

Defendants. 

Civil Action No. 2:26-cv-00061-LGW-
BWC  

Hon. Lisa Godbey Wood 

DECLARATION OF DANIEL W. WOLFF IN SUPPORT OF  
PLAINTIFFS’ POST-HEARING SUPPLEMENTAL BRIEF 

I, Daniel W. Wolff, declare the following to be true and correct, to the best of my 

knowledge, information, and belief: 

1. I am an attorney with Crowell & Moring and serve as counsel for Plaintiffs Elevance 

Health, Inc., Anthem Insurance Companies, Inc., Blue Cross of California, Wellpoint Health Plans, 

Inc., Wellpoint Insurance Company, and Wellpoint Iowa, Inc. (collectively, “Elevance”) in the 

above captioned matter. I submit this declaration in support of Elevance’s Post-Hearing 

Supplemental Brief. 

2. I am making these statements based on my personal knowledge and professional 

experience. 
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3. Attached hereto as Exhibit 1 is a true and accurate copy of the transcript of the July 29, 

2026 Status Conference held in SCAN Health Plan v. Department of Health and Human Services, 

1:26-cv-02391-CRC (D.D.C. 2026) (“SCAN”) and Alignment Healthcare, Inc. v. Department of 

Health and Human Services, 1:26-cv-02441-CRC (D.D.C. 2026) before the Honorable Judge 

Christopher R. Cooper in the U.S. District Court for the District of Columbia. My law firm 

procured this transcript for a fee directly from the court reporter who transcribed the hearing. 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true 

and correct. 

Dated: August 14, 2026 Respectfully submitted, 

/s/ Daniel W. Wolff  
Daniel W. Wolff 

Counsel for Plaintiffs
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MXGJPHQW�DQG�YROXQWDULO\�DSSOLHG�LW�WR�WKH�HQWLUH�LQGXVWU\��

7+(�&2857���2ND\��

05��35,16���6R�WKDW�ZDV�QRW�FRPSHOOHG�E\�&RXUW�
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V�6WDU�5DWLQJ���
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05��35,16���$QG�VR�ZH
UH�UHRSHQLQJ�WKH�ELGGLQJ�

SHULRG�IRU�DOO�SODQV�WKDW�ZRXOG�EHQHILW�IURP�WKH�KDOI�RI�WKH�
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2WKHU�UHOHYDQW�SRLQWV�DUH��\RX�NQRZ��WKH\�GLG�WKH�

VDPH�WKLQJ�ODVW�\HDU�DV�D�UHVXOW�RI�WKH�6&$1�DQG�(OHYDQFH�
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SRLQWLQJ�WR�6WDU�5DWLQJV�FDVHV�WKDW��\RX�NQRZ��ZHUH�DIWHU�
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V�EHHQ�D�ELW�RI�D�

IORRG��DQG�WKHUH�ZHUH�FDVHV�DOO�WKURXJKRXW�WKH�\HDU��DQG�&06�

UHSUHVHQWHG�WKDW�WKHUH�ZDV�QR�SUREOHP�JUDQWLQJ�UHOLHI�LQ�

WKRVH�FDVHV��

6R�WKLV�LGHD�WKDW�OLNH�WKLV�ELG�GHDGOLQH�LV�IL[HG�

LV�D�EUDQG�QHZ�ILFWLRQ�WKDW
V�MXVW�EHHQ�LQWURGXFHG��DQG�

WKDW
V�ZKDW
V�FDXVLQJ�WKH�FRQIXVLRQ��EHFDXVH�&06�LV�

VLPXOWDQHRXVO\��DV�,�MXVW�VDLG�QRZ��UHSUHVHQWLQJ�WKDW���

7+(�&2857���:HOO��WKH\
UH�QRW�VD\LQJ�WKDW�LW
V�

IL[HG���7KH\
UH�VD\LQJ�WKDW�WKH\�FDQ
W�WDNH�D�SRVLWLRQ�RQ�LW�

ZKHWKHU����

05��35,16���7KH\
UH�VD\LQJ����

7+(�&2857������ZKHWKHU�LW
V�IL[HG�RU�QRW�XQWLO�

WKH\�VHH�ZKDWHYHU�RUGHU�LVVXHV�IURP�WKH�&RXUW��

05��35,16���7KDW
V�FRUUHFW���$QG��\RX�NQRZ��ZH�DUH�

LQ�VRPH�VHQVH�KDSS\�WR�WDNH�WKH�UHSUHVHQWDWLRQ�WKDW�WKH\�

ZLOO�FRPSO\�ZLWK�WKH�MXGJPHQW��EXW�,�MXVW����LI�\RX�FDQ�

LQGXOJH�PH�IRU�D�PLQXWH��,�MXVW�NLQG�RI�ZDQW�WR�H[SODLQ�KRZ�

WKH�VWDWXWH�ZRUNV�LQ�WKLV�FRQWH[W��ZKLFK�LV�LI�WKH�6WDU�

5DWLQJ�LV�VHW�DVLGH�DQG�UHFDOFXODWHG�DW������WKH�VWDWXWH�

REOLJDWHV�&06�WR�SD\�WKH�UHEDWHV���7KHUH
V�DEVROXWHO\�QR�

GLVFUHWLRQ�DERXW�WKDW���7KRVH�UHEDWHV�NLFN�LQ�-DQXDU\��VW���
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$QG�WKLV�SDUW�LV�QRW�PDQGDWHG�E\�VWDWXWH��EXW�WKH�

ZD\�WKDW�&06�RSHUDWLRQDOL]HV�WKRVH�UHEDWH�SD\PHQWV�LV�

WKURXJK�WKH�VXEPLVVLRQ�RI�ZKDW
V�FDOOHG�D�EHQHILW�SULFLQJ�

WRRO�DQG�D�SODQ�EHQHILW�SDFNDJH��ZKLFK�EDVLFDOO\�GHVFULEHV�

WKH�EHQHILWV�DQG�ILQDQFLDO�IORZV�IRU�LW���$QG�WKDW�W\SLFDOO\�

JRHV�LQ�ZLWK�WKH�RULJLQDO�ELG��DQG��DV�,
YH�GHVFULEHG��&06�

KDV�UHSHDWHGO\�DOORZHG�SODQV�WR�UHVXEPLW�WKRVH�ZHOO�DIWHU�

WKH�GHDGOLQH���

$QG�VR�DV�ORQJ�DV�&06�FDQ�WDNH�WKRVH�SDFNDJHV�LQ�

ZKHQHYHU��\RX�NQRZ��WKH�UHYLVHG�SDFNDJHV�LQ��RU�SURYLGH�DQ�

DGPLQLVWUDWLYH�HTXLYDOHQW��DQ�DPHQGPHQW�WR�WKRVH�SDFNDJHV��

WKHQ�ZH�KDYH�QR�SUREOHP���%XW�LI�LW
V�EHLQJ�FDJH\�DERXW�

ZKHWKHU�LW
V�JRLQJ�WR�DOORZ�WKDW��DQG�ZKDW�LW
V�VD\LQJ�LV�

ZH
OO�HIIHFWLYHO\�FRPSO\�ZLWK�WKH�MXGJPHQW�EXW�DOO�ZH
UH�

JRLQJ�WR�GR�LV�XSGDWH�\RXU�VFRUH�RQ�WKH�ZHEVLWH�DQG�GR�

QRWKLQJ�HOVH�WR�PDNH�WKH�VWDWXWH�DFWXDOO\�RSHUDWLRQDOL]HG��,�

PHDQ��WKHUH�LV�D�WKHRUHWLFDO����WKHUH
V�D�SUREOHP�WKHUH��

7+(�&2857���6R�JLYHQ�WKDW�ULVN��,�DVVXPH�\RX�ZRXOG�

UHTXHVW�WKDW�DQ\�MXGJPHQW�LQFOXGH�DQ�RUGHU�WR�UHRSHQ�WKH�

ELGGLQJ�SURFHVV��

05��35,16���,�WKLQN�WKDW
V�ZKHUH����,�WKLQN�LQ�

OLJKW�RI�ZKHUH�ZH�DUH�QRZ��,�WKLQN�ZH�ZRXOG�DOVR�UHTXHVW�DQ�

LQMXQFWLRQ�UHTXLULQJ�WKDW�WKH\�VXEPLW�WKH�XSGDWHG����DFFHSW�

WKH�XSGDWHG�SDFNDJHV��WKDW
V�ULJKW��

7+(�&2857���2ND\���
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2ND\���$QG�LV�WKHUH����ZRXOG�WKHUH�EH�DQ\�TXHVWLRQ�

DERXW�P\�DXWKRULW\�WR�LVVXH�WKDW�RUGHU"��

05��35,16���1RW�WKDW�,
P�DZDUH�RI��

7+(�&2857���$OO�ULJKW���6R��0U��7KDQKDXVHU��LI�

\RX
UH�FRPPLWWLQJ�WR�FRPSO\�ZLWK�DQ\�RUGHU�DQG�WKDW
V�

VRPHWKLQJ�WKDW��JLYHQ�WKH�ULVN��\RX�NQRZ��WKH�SODLQWLIIV�

UHDVRQDEO\�PLJKW�UHTXHVW�DQG��LI�,�DJUHH�ZLWK�WKHP�RQ�WKH�

PHULWV��,�FRXOG�RUGHU��GRHV�WKDW�DIIHFW�WKH�GHIHQGDQWV
�

SRVLWLRQ"��

05��7+$1+$86(5���,�GRQ
W�EHOLHYH�VR���,W�VRXQGV����

\RX�NQRZ��DGPLWWHGO\�SODLQWLIIV
�FRXQVHO����

7+(�&2857���:H
UH�JRLQJ�WR�JHW�WKHUH�VRRQHU�UDWKHU�

WKDQ�ODWHU�DVVXPLQJ�,�DJUHH�ZLWK�WKHP�RQ�WKH�PHULWV���$QG�,�

KDYH�QR�LGHD�ZKHWKHU�,�ZLOO�RU�ZLOO�QRW��MXVW�WR�EH�FOHDU��

05��7+$1+$86(5���1R��FHUWDLQO\��<RXU�+RQRU��

$V�,�XQGHUVWDQG�LW��SODLQWLIIV�EHOLHYH�WKDW�&06�

KDV�WDNHQ�D�SRVLWLRQ�LQ�WKH�SDVW�DQG�MXVW�EDVHG�RQ�VRPHWKLQJ�

WKDW�ZDV�VDLG�LQ�WKH�(OHYDQFH�OLWLJDWLRQ�QRZ�LV�NLQG�RI�

TXHVWLRQLQJ�ZKHWKHU�WKH�UHOLHI�WKDW�WKH\�WKRXJKW�WKH\�ZRXOG�

EH�HQWLWOHG�WR�SUHYLRXVO\�LV�QRZ�FRQWLQXLQJ�WR�EH�DYDLODEOH��

$QG�,�ZRXOG�VD\�WKDW�&06�KDV�QRW�FKDQJHG�LWV�

SRVLWLRQ�LQ�DQ\�ZD\���,W�KDV�EHHQ�DEOH�WR�HIIHFWXDWH�

HIIHFWLYH�UHOLHI�WR�$OLJQPHQW�DQG�RWKHU�SODLQWLIIV�OLNH�LW�

LQ�6WDU�5DWLQJV�FDVHV�LQ�WKH�SDVW��DQG�EH\RQG�WKDW��\RX�

NQRZ��<RXU�+RQRU��ZHUH�\RX�WR�LVVXH�DQ�RUGHU�WKDW�ZRXOG�
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UHRSHQ�WKH�SHULRG�RU�SURYLGH�WKH�VSHFLILF�UHOLHI�WKDW�

SODLQWLIIV�ZRXOG�VHHN��E\�DOO�PHDQV�GHIHQGDQW�ZRXOG�FRPSO\�

ZLWK�WKDW�RUGHU��

7+(�&2857���2ND\���:HOO��ZK\�LVQ
W�WKDW�HQRXJK"��

05��35,16���,�WKLQN�WKDW�ZH
UH�KDSS\�WR�WDNH�WKDW�

UHSUHVHQWDWLRQ�DQG�UROO�ZLWK�LW��<RXU�+RQRU���,�PHDQ��WKH�

NLQG�RI�SHUYHUVH�WKLQJ�WKDW
V�JRLQJ�RQ�KHUH�LV�ZH
UH�

DFWXDOO\�WU\LQJ�WR�PDNH�OLIH�HDVLHU�IRU�&06��LI�ZH�SUHYDLO�

LQ�WKLV�FDVH��EXW�WKDW
V�ILQH���

7+(�&2857���6R�LI�WKH\�SUHYDLO��WKH�RUGHU�ZRXOG�

VD\�WKH�6WDU�5DWLQJ�ZDV�HUURQHRXVO\�FDOFXODWHG�EHFDXVH�WKH�

WHQ�PHDVXUHV�VKRXOG�KDYH�JRQH�WKURXJK�QRWLFH�DQG�FRPPHQW�

UXOH�PDNLQJ��DQG�DV�D�UHVXOW�RI�WKDW�&06�LV�RUGHUHG�WR��\RX�

NQRZ��UHRSHQ�WKH�ELGGLQJ�SURFHVV�WR�DOORZ�IRU�D�

UHFDOFXODWLRQ�RI�ZKDWHYHU�ERQXVHV�RU�SD\PHQWV�DUH�GXH�EDVHG�

RQ�D�����YHUVXV�D���RU�EDVHG�RQ�WKH�QHZ�6WDU�5DWLQJ����

05��35,16���,�WKLQN�WKDW
V�H[DFWO\�ULJKW��

7+(�&2857������WKDW�UHVXOWV��RND\��

05��7+$1+$86(5���,I�,�PD\��<RXU�+RQRU"��,�MXVW�

ZDQW�WR����,�GRQ
W�ZDQW�WR�WKURZ�D�ZUHQFK�LQ�WKLQJV��EXW�,�

GR�ZDQW�WR�VD\�WKDW�LW�VHHPV�OLNH�WKH�UHPHG\�LV�VRPHWKLQJ�

WKDW�PLJKW�EH�VXEMHFW�WR�IXUWKHU�OLWLJDWLRQ�EDVHG�RQ�WKH�

FRPSOH[LW\�RI�LW���+RZ�&06�ZRXOG�LPSOHPHQW�WKDW�UHPHG\�LV�

VRPHWKLQJ�WKDW�,�EHOLHYH��\RX�NQRZ��ZHUH�WKHUH�WR�EH�DQ�

DGYHUVH�MXGJPHQW��WKDW�ZRXOG�EH�VRPHWKLQJ����RQ�WKH�PHULWV��
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WKDW�LV��ZH�ZRXOG����,�XQGHUVWDQG�&06�PD\�VHHN�WR�EULHI�

UHPHG\�LQ�WKDW�LQVWDQFH��

,
P�QRW�UHSUHVHQWLQJ�QHFHVVDULO\�WKDW�&06�KDV�D�

ILUP�SRVLWLRQ�RQ�ZKDW�UHPHG\�ZRXOG�ORRN�OLNH�LQ�WKDW�

LQVWDQFH��EXW����

7+(�&2857���$QG�ZKHQ�\RX�VD\�ZRXOG�VHHN�EULHILQJ�

RQ�WKH�UHPHG\��\RX
UH�UHIHUULQJ�WR�WKH�UHPHG\�WR�UHRSHQ�WKH�

SURFHVV��

05��7+$1+$86(5���,�EHOLHYH����

7+(�&2857���%HFDXVH�WKDW
V�DOO�ZH
UH�WDONLQJ�DERXW�

KHUH���7KDW
V�ZKDW
V�GULYLQJ�WKH�EULHILQJ�VFKHGXOH�DQG�

ZKHWKHU�WKLV�JRHV�RXW�RQ�D�3,�RU�RQ�D�VXPPDU\�MXGJPHQW�

PRWLRQ��

05��7+$1+$86(5���&HUWDLQO\��<RXU�+RQRU���,�ZDQW�WR�

FODULI\�WKDW�LI�WKHUH�LV�D�ILQDO�MXGJPHQW�RQ�WKH�PHULWV�DQG�

UHPHG\��&06�ZRXOG�FRPSO\�ZLWK�WKDW�ILQDO�MXGJPHQW���%XW�LW�

VHHPV�DV�WKRXJK��\RX�NQRZ��PHULWV�DQG�UHPHG\�DUH�FOHDUO\�

GLVWLQFW�LVVXHV�LQ�WKLV�PDWWHU��DV�WKH\�DUH�LQ�DOO�PDWWHUV��

7+(�&2857���7KDW
V�D�WUXLVP�EXW����

6R�DOO�ULJKW���'R�ZH�VWLOO�QHHG�WR�H[SHGLWH"��$QG�

LI�VR��KRZ"��,�PHDQ��RQH�TXHVWLRQ�,�ZDV�SUHSDUHG�WR�DVN�\RX�

LV�WKH�VDPH�RQH�,�DVNHG�\RXU�FROOHDJXH�ZKHQ�ZH�ZHUH�KHUH�

ODVW�\HDU�DERXW�WKH�$OLJQPHQW�FDVHV���<RX�NQRZ��WKHUH
V�QR�

UXOH�RQ�H[SHGLWLQJ�VXPPDU\�MXGJPHQW�EULHILQJ���7KHUH
V�D�3,�

UXOH��DQG�\RX
YH�FKRVHQ�QRW�WR�ILOH�D�3,��DQG�,�ZRQGHUHG�
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EDFN�WKHQ�ZKHWKHU�VHHNLQJ�H[SHGLWHG�VXPPDU\�MXGJPHQW�

EULHILQJ�ZDV�VRUW�RI�DQ�HQG�UXQ�DURXQG�WKH�3,�UXOHV�LI��

SHUKDSV��\RX�FRXOG�QRW�HVWDEOLVK�RQH�RI�WKH�SURQJV��QDPHO\�

LUUHSDUDEOH�KDUP��

05��35,16���,�DSSUHFLDWH�WKDW��<RXU�+RQRU���,�

WKLQN�\RX�DSSUHFLDWH�WKDW�H[SHGLWHG�VXPPDU\�MXGJPHQW�LV�D�

YHU\�FRPPRQ�SUDFWLFH�LQ�WKLV�&RXUW��

%XW�QRQHWKHOHVV��,�PHDQ��ZH�DUH�SUHSDUHG�WR�ILOH�

IRU�VXPPDU\�MXGJPHQW�RQ�)ULGD\�DQG�LQWHQG�WR�GR�VR��DQG�WKH�

)HGHUDO�5XOHV�DOORZ�XV�WR�ILOH�DW�DQ\�WLPH���$QG�WKHUH�ZLOO�

EH�D�GHIDXOW�VFKHGXOH�LQ�WKDW�FDVH�WKDW�ZRXOG�LWVHOI�EH�

TXLWH�H[SHGLWHG�DEVHQW�H[WHQVLRQV�JUDQWHG�WR�WKH�JRYHUQPHQW��

$QG��\RX�NQRZ��ZH�ZRXOG�UHVSHFWIXOO\�UHTXHVW�WKDW�

WKH�FDVH�UXQ�VR�WKDW�\RX�FDQ�LVVXH�D�GHFLVLRQ�E\�'HFHPEHU�

EHIRUH�WKH�SD\PHQWV�VWDUW�IORZLQJ�EHFDXVH�RWKHUZLVH�ZH�QHHG�

WR�EH����LW�MXVW�PDNHV�LW�HYHQ�PRUH�GLIILFXOW�EHFDXVH�RI����

7+(�&2857���2ND\���6R�WKH�UHDO�GHDGOLQH�LV��IRU�

\RXU�SXUSRVHV��'HFHPEHU���,W
V�QRW����

05��35,16���7KDW
V�ULJKW��

7+(�&2857���,W
V�REYLRXVO\�QRW�-XQH���WK��ZKLFK�

KDV�SDVVHG��

05��35,16���%HFDXVH�RWKHUZLVH�ZH
UH�JRLQJ�WR�QHHG�

WR�GHDO�ZLWK�UHWURDFWLYH�SD\PHQWV���,W�MXVW�PDNHV�LW�D�ORW�

PRUH�FRPSOLFDWHG���6R�LI�\RXU�VFKHGXOH�SHUPLWV��ZH�ZRXOG�

DSSUHFLDWH�WKH�FDVH�EHLQJ�VWUXFWXUHG�LQ�WKDW�ZD\��
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$V�WR�WKLV��DJDLQ��,�WKLQN��D�OLWWOH�ELW�XQFOHDU�

SRVLWLRQ�DERXW�ZKDW�WKH\
UH�JRLQJ�WR�GR�ZLWK�UHPHG\��LI�

WKH\
UH�JRLQJ�WR�WDNH�WKH�SRVLWLRQ�DW�WKH�HQG�RI�WKLV�FDVH�

WKDW�WKH�UHPHG\�LV�OLNH�DFWXDOO\�LQIHDVLEOH�WR�LPSOHPHQW��

WKHQ�WKDW�VHHPV�OLNH�D�SUHWW\�FOHDU�FDVH�ZKHUH�ZH�ZRXOG�EH�

HQWLWOHG�WR�GLVFRYHU\�DERXW�WKDW��

7+(�&2857���$OO�ULJKW���0U��7KDQKDXVHU��DQ\�

REMHFWLRQ�WR�H[SHGLWHG�VXPPDU\�MXGJPHQW�ZLWK�DQ�H\H�WRZDUGV�

D�UXOLQJ�E\�WKH�HQG�RI�WKH�\HDU"��

05��7+$1+$86(5���,
G�OLNH�WR�EULQJ�WKDW�EDFN�WR�

DJHQF\�FRXQVHO��LI�WKDW
V�DOO�ULJKW��<RXU�+RQRU��

7+(�&2857���:K\�GRQ
W�\RX�DOO�FRQIHU�DQG�SURSRVH�D�

���VR�WKHUH
V�EHHQ�QR�DQVZHU���

+DYH�\RX�DQVZHUHG"��

05��7+$1+$86(5���1R��QR��WKH�DQVZHU�GHDGOLQH�,�

EHOLHYH�LV����,�WKLQN�LW
V�LQ�ODWH�$XJXVW�RU�HDUO\�6HSWHPEHU�

IRU����WKH�WZR�FDVHV�DUH�GLIIHUHQW��,�EHOLHYH��

6R�QR��WKHUH�KDVQ
W�EHHQ��DQG�ZH�KDYHQ
W�SURGXFHG�

WKH�DGPLQLVWUDWLYH�UHFRUG��ZKLFK�,�EHOLHYH�ZRXOG�EH�GXH����

GD\V�DIWHU�WKH�ILOLQJ�RI�DQ�DQVZHU��VR����

7+(�&2857���:HOO��LV�WKHUH����LV�WKH�

DGPLQLVWUDWLYH�UHFRUG�QHFHVVDU\"��,V�WKLV�D�SXUHO\����P\�

XQGHUVWDQGLQJ�LV�WKDW�WKLV�LV�D�SXUHO\�OHJDO�TXHVWLRQ�DV�WR�

ZKHWKHU�WKH�WHQ�PHDVXUHV�WKDW�ZHUH�LQYDOLGDWHG�E\�WKH�&ORYHU�

FRXUW�VKRXOG�KDYH�QHYHUWKHOHVV�EHHQ�LQFOXGHG�LQ�WKLV�
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FDOFXODWLRQ"��

05��35,16���<RX�HLWKHU�DJUHH�ZLWK�WKH�*HRUJLD�

FRXUW�RQ�WKH�$OOLQD�LVVXH�RU�\RX�GRQ
W���,�WKLQN�LW
V�WKDW�

VLPSOH��

7+(�&2857���6R�WKHUH
V�QR�UHFRUG��

05��35,16���7KHUH
V�QR�UHFRUG�IURP�RXU�

SHUVSHFWLYH���:H
UH�ILQH�SURFHHGLQJ�ZLWKRXW�DQ�

DGPLQLVWUDWLYH�UHFRUG��RU�ZLWK�WKH�DJHQF\�SURGXFLQJ�LW�ODWHU�

DQG�ZH�FDQ�MXVW�ILOO�LQ�WKH�FLWDWLRQV���,�PHDQ��WKHUH
V�D�

ORW�RI�ZD\V�WR�GHDO�ZLWK�WKDW��

7+(�&2857���2ND\���

$OO�ULJKW���:K\�GRQ
W�\RX�DOO�JHW�WRJHWKHU�DQG�

SURSRVH�D�EULHILQJ�VFKHGXOH��DQG�ZH
OO�DGRSW�LW�DQG�JR�IURP�

WKHUH��

05��35,16���7KDQN�\RX�IRU�PDNLQJ�WKH�WLPH���:H�

UHDOO\�DSSUHFLDWH�LW��

7+(�&2857���2ND\���:H
UH�DGMRXUQHG��

�:KHUHXSRQ�WKH�KHDULQJ�ZDV�

�DGMRXUQHG�DW�������D�P��
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&(57,),&$7(�2)�2)),&,$/�&2857�5(3257(5

,��/,6$�$��025(,5$��5'5��&55��GR�KHUHE\�

FHUWLI\�WKDW�WKH�DERYH�DQG�IRUHJRLQJ�FRQVWLWXWHV�D�WUXH�DQG�

DFFXUDWH�WUDQVFULSW�RI�P\�VWHQRJUDSKLF�QRWHV�DQG�LV�D�IXOO��

WUXH�DQG�FRPSOHWH�WUDQVFULSW�RI�WKH�SURFHHGLQJV�WR�WKH�EHVW�

RI�P\�DELOLW\�

'DWHG�WKLV���WK�GD\�RI�-XO\���������
��

������V�/LVD�$��0RUHLUD��5'5��&55
2IILFLDO�&RXUW�5HSRUWHU
8QLWHG�6WDWHV�&RXUWKRXVH
5RRP�����
����&RQVWLWXWLRQ�$YHQXH��1:
:DVKLQJWRQ��'&������
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