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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF PENNSYLVANIA 

JENNIFER MIZELL, MARIA 
PAULDING, KATHLEEN PEAPPLES, 
VICTORIA ROSS, and NATHAN 
SIMPSON, individually and on behalf of 
those similarly situated, 

Plaintiffs, 

v. 

THE UNIVERSITY OF PITTSBURGH 
MEDICAL CENTER, 

Defendant. 

 

Civil Action No. 1:24-cv-00016-SPB 

 

Electronically Filed 

 

 

 
PLAINTIFFS’ SUPPLEMENTAL FILING IN OPPOSITION TO DEFENDANT’S 

MOTION TO DISMISS UNDER FEDERAL RULE OF CIVIL PROCEDURE 12(b)(6)  
 

 
Plaintiffs submit this brief post-hearing filing in further support of their opposition to 

Defendant University of Pittsburgh Medical Center’s (“UPMC’s”) Motion to Dismiss in order to 

supplement several points made during the Court’s January 28, 2025 hearing.   

I. Plaintiffs have plausibly alleged a product market composed of Skilled Healthcare 
Workers (“SHW”). 

A. Todd and Clarke support finding Plaintiffs’ proposed SHW market is plausible. 

At oral argument, Plaintiffs cited both Clarke and Todd as strongly persuasive authority 

that a category of workers who have obtained industry specific skills can comprise a relevant 

product (or services market). See Todd v. Exxon Corp., 275 F.3d 191 (2d Cir. 2001); Clarke v. 

Baptist Memorial Healthcare Corp., 2007 WL 9870961 (W.D. Tenn. May 17, 2007); Hearing 

Transcript (“Tr.”) at 140-142. As Todd explained, in the Rule 12(b)(6) context, it is a reasonable 

and in fact a permissible and “common sense”  inference that employees who are alleged to have 

obtained industry specific skills may be pled and defined as a separate market because those skills 
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“renders them more valuable to employers in the oil and petrochemical industry than to employers 

in other industries.” Todd, 275 F.3d at 203; Tr. at 141. In vacating the district court’s order 

dismissing for failure to state a claim, the Todd court concluded that the extent to which less 

technical jobs require no industry-specific experience “involves a question of fact not resolvable 

on a 12(b)(6) motion.” Todd, 275 F.3d at 202. In other words, Todd recognizes that a market 

definition in these circumstances “is a deeply fact-intensive inquiry . . . that generally requires 

discovery.” Id. at 200, quoting Found. for Interior Design Educ. Research v. Savannah Coll. of Art 

& Design, 244 F.3d 521, 531 (6th Cir. 2001). 

Similarly, Clarke found that the plaintiff had properly defined a “narrow” class limited only 

to registered nurses (RNs) who work in hospitals because “RNs employed by hospitals possess 

unique skills and gain industry-specific experience as they work, which renders them more 

valuable to hospitals than to non-hospital RN employers,” a direct rebuke of UPMC’s argument 

that the market cannot be limited only to nurses employed at hospitals. See Clarke, 2007 WL 

9870961, *2; see also Tr., at 63, 66, 72, 141. Indeed, a cursory examination of the operative 

complaints considered by the Todd court and the Clarke court demonstrate why Plaintiffs’ 

allegations here are equally sufficient (attached hereto as Exhibits A and B).   

 At the hearing, UPMC attempted to distinguish Todd by arguing that the complaint there 

“has very express allegations about wage differentials. There’s actually an allegation in the Todd 

Complaint specifically about cross-elasticity of demand.” Tr. at 123. But that’s wrong. The Todd 

complaint may have used the words “cross-elasticity” (Ex. A, ¶ 99) but nowhere does it provide 

“express allegations about wage differentials” to prove cross elasticity. Instead, the Todd complaint 

mentions cross-elasticity to explain that—from the defendant employer’s standpoint—MPT 

employees with oil and petrochemical experience are preferred because the defendant oil and 
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petrochemical companies set their salaries for MPT employees by reference to their own salary 

information exchanges (the practice that gave rise to the lawsuit itself) and, accordingly, the 

defendants’ salary information exchanged “adversely affected compensation competition for the 

services of all MPT employees with experience in the oil and petrochemical industry.” Ex. A. 

¶¶ 99, 100; see also Id. at ¶¶ 108, 115.1  

Moreover, there are two further points about Todd that show why Plaintiffs’ allegations are 

sufficient.  First, the detailed salary information included in the Todd complaint, and how the 

information was used by the defendants to depress wages, was the result of early discovery from 

Exxon (the largest of the defendants) before drafting their amended complaint, a point already 

raised by plaintiffs at the hearing.  See Tr. at 141-142; see also id., p. 113. Second, the Todd 

complaint does not contain detailed econometric analysis regarding the effect the defendants 

conduct had on MPT wages. See Tr. at 141-142. Here, without discovery, Plaintiffs here relied 

upon government studies related to nursing wages and expert analysis specifically related to 

UPMC’s own conduct to quantify the actual wage penalty UPMC was able to impose on the SHW 

class over a 10-plus year period, going beyond even the successful allegations in the Todd. 

Amended Complaint See ECF 31 (Amended Class Action Complaint), ¶¶ 88-89.  

 
1   UPMC has made no attempt to distinguish the complaint in Clarke where the court upheld 
antitrust allegations brought on behalf of a class of hospital RNs. It is worth noting that the Clarke 
complaint never uses the terms “cross-elasticity” or “substitutability” either. Instead, the Clarke 
complaint makes allegations similar to Todd about the fact that the defendants only exchanged 
information about compensation paid to RNs at other hospitals in the proposed geographic market 
(Ex. B, ¶ 45) and common sense allegations no more specific than Plaintiffs allege here, explaining 
why nurses employed at hospitals comprise a separate market based on the fact that they can earn 
more in a hospital setting based on their on-the-job training and experience. See Ex. B, ¶44. 
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II. Plaintiffs have adequately alleged the contours of a plausible Geographic Market.  

UPMC argued that the proposed geographic market was not alleged with adequate 

specificity, claiming that Plaintiffs cannot rely on the Econ One statistical data to set the contours 

of the proposed geographic market. UPMC sets the bar too high.  

A similar argument was rejected by the court in U.S. v. Blue Cross Blue Shield of Mich., 

809 F. Supp. 2d 665 (E.D. Mich. 2011), where the defendant, “Blue Cross argue[d] that use of 

statistical data is not appropriate in establishing the appropriate geographic markets. . . . The United 

States and Michigan respond that the Complaint sufficiently allege[d] the geographic markets at 

issue and that the Complaint need not detail specific facts to support the geographic markets at 

issue.” Id. at 672-73. The Court agreed with the plaintiffs, noting that “Geographic markets need 

not be alleged or proven with ‘scientific precision,’ nor be defined ‘by metes and bounds as a 

surveyor would lay off a plot of ground.’” Id. at 673 (quoting United States v. Conn. Nat’l Bank, 

418 U.S. 656, 669 (1974)). The court then concluded that a “complaint need only present sufficient 

information to plausibly suggest the contours of the relevant geographic market.” Id.   

For the reasons stated at the hearing, Plaintiffs have plausibly suggested the contours of the 

relevant geographic market where UPMC has exercised monopsony power over the employment 

of SHWs.2   

 
2  As noted at the hearing, economic analysis can account for differences with regard to the 
effect UPMC’s conduct had throughout the entirety of the geographic market by breaking the 
geographic market into regions or submarkets if necessary.  Tr. at 61-62.  However, to decide 
UPMC’s pending motion to dismiss it is not necessary to prematurely consider the specifics of the 
economic modeling that Plaintiffs may present in support of class certification.  Tr. at 79. 
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III. UPMC’s Statute of Limitations Arguments Fail.  

UPMC has advanced no compelling argument that any affirmative defense regarding the 

statute of limitations is apparent on the face of Plaintiffs’ Amended Complaint that would warrant 

dismissal. Indeed, all of the named Plaintiffs were employed by UPMC within the four years prior 

to the filing of the first complaint. UPMC simply makes what amount to premature Rule 23 

arguments regarding the temporal scope of the class the Court will eventually be asked to certify. 

Even these arguments, as Plaintiffs pointed out during the hearing, are both premature and 

unfounded due to Plaintiffs’ plausible allegations regarding applicable tolling doctrines, 

particularly continuing violation.  Tr. at 98, 145 (citing Allen v. Dairy Farmers of Am., Inc., 748 

F.Supp.2d 323, 350 (D. Vt. 2010) and Turner v. McDonald’s USA, LLC, 2020 WL 3044086, *4 

(N.D. Ill. April 24, 2020)).3 Identical statute of limitations arguments have been rejected in the 

context of motions to dismiss Section 2 monopolization claims. See, e.g., Free Freehand Corp. v. 

Adobe Sys, Inc., 852 F. Supp.2d 1171 (N.D. Cal. 2012) (plaintiffs’ claims were based not solely on 

acquisitions that occurred prior to 4-year period preceding complaint, but upon other new and 

 
3  See also Amos Fin., LLC v. Kiebler, No. 14CV0531, 2014 WL 3339586, at *2 (W.D. Pa. 
July 8, 2014) (noting it would be premature to decide facts underlying a defendant statute of 
limitations defense in connection with a motion to dismiss “because these are factual 
determinations that cannot be made without the benefit of discovery . . . Defendants’ arguments 
may be re-raised in a Motion for Summary Judgment after discovery.”); Schmidt v. Skolas, 770 
F.3d 241, 249-251 (3d Cir. 2014) (“while a court may entertain a motion to dismiss on statute of 
limitations grounds, it may not allocate the burden of invoking the discovery rule in a way that is 
inconsistent with the rule that a plaintiff is not required to plead, in a complaint, facts sufficient to 
overcome an affirmative defense.”); Martin v. Ford Motor Co., 765 F.Supp.2d 673, 686-87 (“[T]he 
Motion to Dismiss is not the proper method for resolution of the statute of limitations defense. In 
accordance with the general rule, the statute of limitations defense may be raised in an Answer and 
litigated at a future date, not by this Motion.”).   
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independent actions occurring during limitations period that helped defendant maintain its 

monopoly); Smith v. eBay, 2012 WL 27718 (N.D. Cal. Jan. 5, 2012) (same). 

UPMC’s cases to the contrary relied upon at the hearing (Tr. at 46) are readily 

distinguishable. In Midwestern Mach. Co. v. Nw. Airlines, Inc., 392 F.3d 265, 271 (8th Cir. 2004), 

there were no Section 2 monopolization claims—plaintiffs’ only claim there was under Section 7, 

an area where the Midwestern Machinery court found use of continuing violation doctrine is 

disfavored. And in Z Techs. Corp. v. Lubrizol Corp., 753 F.3d 594 (6th Cir. 2014), the court made 

clear that the basis for the statute of limitations dismissal was its rejection of plaintiffs’ argument 

that price increases post-merger would toll the statute. Importantly, the Z Techs court expressly 

distinguished situations like the case at bar where tolling might occur due to the presence of new 

and overt post-merger acts. Z Techs Corp., 753 F.3d at 598 n. 4.   

The Court asked about the reasonableness of allowing Plaintiffs to seek discovery going 

all the way back to UPMC’s first acquisition in 1996. Tr. at 99. Plaintiffs emphasized the need to 

ascertain from discovery “when [UPMC’s] acquisition went from being merely an acquisition, to 

being part of a scheme or an intent to monopolize markets.” Id. This type of discovery would 

simply serve to support the well-pleaded allegations of the Amended Complaint, and the 

permissible inferences that may be drawn therefrom, regarding the fact that UPMC’s 

anticompetitive schemes to monopolize health care markets in Pennsylvania date back many years. 

See ECF 31 at ¶¶ 107-11 (alleging UPMC anticompetitive conduct dating back to 1999). Indeed, 

Plaintiffs’ allegations are bolstered by statements by the Third Circuit that indicate that UPMC’s 

anticompetitive behavior, tactics and conduct have been alleged to have begun as far back as 1998. 

See W. Penn Allegheny Health Sys., Inc. v. UPMC, 627 F.3d 85, 93, 108 (3d Cir. 2010) (“In 1998, 

UPMC offered a ‘truce’ to Highmark. Under the terms of the truce, each entity would use its market 

Case 1:24-cv-00016-SPB     Document 65     Filed 02/04/25     Page 6 of 9

https://www.westlaw.com/Document/I6829a0f0386011e1a84ff3e97352c397/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9f07a6f38bc411d99a6fdc806bf1638e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_271
https://www.westlaw.com/Document/I7dd5719be28e11e3b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I7dd5719be28e11e3b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_598
https://www.westlaw.com/Document/I06a7c226fc8d11df852cd4369a8093f1/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_93%2c+108


7 
 

power to protect the other from competition. Highmark initially rejected UPMC's offer, criticizing 

it as an illegal “attempt to form a ‘super’ monopoly for the provision of health care in Western 

Pennsylvania in which [UPMC], the leading provider of hospital services, and Highmark, the 

leading health insurer, would combine forces.’”).4   

Plaintiffs should be afforded the opportunity to obtain discovery regarding when and how 

UPMC began to implement and expand its scheme to acquire monopoly power over the provision 

of healthcare services and, relatedly when and how it leveraged that monopoly power to unfairly 

exercise monopsony power over SHWs.   

 
Dated: February 4, 2025 
 
 
 
 
Joseph R. Saveri 
Christopher K.L. Young 
T. Brent Jordan 
JOSEPH SAVERI LAW FIRM, LLP 
601 California Street, Suite 1505 
San Francisco, California 94108 
Ph: (415) 500-6800 / Fx: (415) 395-9940 
jsaveri@saverilawfirm.com 
cyoung@saverilawfirm.com 
 
 
 
 
Craig Murphey 

 
Respectfully submitted,  
 
 
/s/ Austin B. Cohen    
 
Austin B. Cohen (Pa. 78977) 
Daniel C. Levin (Pa. 80013) 
Keith J. Verrier (Pa. 86577) 
LEVIN SEDRAN & BERMAN LLP 
510 Walnut Street, Suite 500 
Philadelphia, PA 19106-3997 
Ph: (215) 592-1500 / Fx: (215) 592-4663 
acohen@lfsblaw.com 
dlevin@lfsblaw.com 
kverrier@lfsblaw.com 
 
 

 
4  This opinion is also helpful to rebut UPMC’s assertion that all of plaintiffs’ claims are time 
barred because Plaintiffs allege its anticompetitive scheme began more than four years before 
Plaintiffs filed suit. Tr. at 47 (“so … that’s the question, is do mergers that closed years ago, but 
that allow you to … pay lower wages today or in the last four years, is that a continuing violation.  
The answer is no”).  The W. Penn Court rejected this argument, holding there that “West Penn’s 
conspiracy claims are not time-barred because the complaint adequately alleges that the defendants 
performed injurious acts in furtherance of the conspiracy within the limitations period.”  W. Penn, 
627 F.3d at 106-108 (3d Cir. 2010).  Here, Plaintiffs allege that UPMC has engaged in numerous 
continuing and new injurious overt acts in furtherance of its anticompetitive scheme.   
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Steven E. Riley, Jr. 
PURCHASE, GEORGE & MURPHEY, P.C. 
2525 West 26 Street, Suite 200 
Erie, PA 16506 
Ph: (814) 833-7100 / Fx: (814) 835-0401 
craig@purchasegeorge.com 
triley@purchasegeorge.com 
 
Counsel for Plaintiffs 
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CERTIFICATE OF SERVICE 

I certify that a true and correct copy of the foregoing document was served on this 4th Day 

of February, 2025 via the Court’s electronic notification system. 

 

/s/ Austin B. Cohen  
AUSTIN B. COHEN 
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PLAINTIFFS’ SUPPLEMENTAL FILING IN OPPOSITION TO 
DEFENDANT’S MOTION TO DISMISS UNDER FEDERAL RULE 

OF CIVIL PROCEDURE 12(b)(6) 

EXHIBIT A 
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PLAINTIFFS’ SUPPLEMENTAL FILING IN OPPOSITION TO 
DEFENDANT’S MOTION TO DISMISS UNDER FEDERAL RULE 

OF CIVIL PROCEDURE 12(b)(6) 
 
 
 
 
 
 
 

EXHIBIT B 
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IN THE UNITED STATES DISTRICT COURT  
FOR THE WESTERN DISTRICT OF TENNESSEE 

MEMPHIS DIVISION 
____________________________________ 
      ) 
Suzanne C. Clarke and   ) 
Conise P. Dillard,    ) 
on behalf of themselves and all others  ) 
similarly situated,    ) 
   Plaintiffs,  ) 
 v.      ) Civil Action No. ___ 
      ) CLASS ACTION COMPLAINT 
      ) JURY TRIAL REQUESTED 
Baptist Memorial Healthcare Corporation;  ) 
Methodist Healthcare    ) 
      ) 
   Defendants.  ) 
____________________________________) 
 

Plaintiffs, by and through counsel, on behalf of themselves and all others similarly 

situated, bring this action against defendants for damages, and demand trial by jury, 

complaining and alleging as follows: 

NATURE OF THE ACTION 

1. Defendants, which own and operate hospitals in the Memphis 

Metropolitan Statistical Area (“Memphis MSA” or “Memphis area”), have for years 

conspired among themselves and with other hospitals in the Memphis MSA to depress 

the compensation levels of registered nurses (“RNs”) employed at the conspiring 

hospitals, in violation of Section 1 of the Sherman Act, 15 U.S.C. § 1. 

2. In furtherance of their conspiracy, defendants and their co-conspirators 

also agreed to regularly exchange detailed and non-public information about the 

compensation each is paying or will pay to its RN employees.  The agreement to 

exchange such information has facilitated the formation, implementation and 
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enforcement of defendants’ wage-fixing conspiracy.  Pursuant to this agreement 

defendants and their co-conspirators in fact have exchanged such information, through 

meetings, telephone conversations and written surveys.  The exchange of this information 

itself has suppressed competition among Memphis-area hospitals in the compensation of 

RN employees, and has depressed the compensation they have paid to such employees, in 

violation of Section 1 of the Sherman Act.   

3. Defendants’ conspiratorial conduct has occurred in the context of a 

national nursing shortage.  Absent their conspiracy, Memphis-area hospitals would have 

responded to the nursing shortage by, among other things, substantially increasing RN 

compensation in an effort to attract a sufficient number of RNs to their respective 

hospitals.  The history of hospital RN compensation and vacancy rates in the Memphis 

MSA, however, reveals that hospital RNs are not being compensated at competitive 

levels.  Despite years of high vacancy rates, compensation for hospital RNs in the 

Memphis MSA has remained low and surprisingly stagnant.  The few compensation 

increases in the past several years have been far too small to substantially decrease the 

area’s nursing shortage.  

4. Plaintiffs, on their own behalf and on behalf of the Class defined below, 

seek to recover for the compensation properly earned by RNs employed at Memphis-area 

hospitals but unlawfully retained by such hospitals as a result of the conspiracy alleged 

herein.  Plaintiffs also seek costs, including reasonable attorneys’ fees and interest, as 

allowed by law.   
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JURISDICTION AND VENUE 

5. This Court has subject matter jurisdiction under 28 U.S.C. §§ 1331 and 

1337(a).  

6. Venue is proper in this District pursuant to 15 U.S.C. §§ 15(a) and 22, and 

28 U.S.C. § 1391(b), (c). 

PARTIES 

7. Plaintiff Suzanne C. Clarke is an RN who worked as an RN at hospitals 

operated by Methodist Healthcare from 1979 until 2006.  She resides in Memphis, 

Tennessee. 

8. Plaintiff Conise P. Dillard is an RN who worked as an RN at Baptist 

Memorial Hospital in Memphis from 1998 until 2004 and from 2005 until March 2006.  

She resides in Cordova, Tennessee. 

9. Defendant Baptist Memorial Healthcare Corporation (“Baptist Memorial”) 

is a Tennessee corporation with its principal place of business located at 350 North 

Humphreys Boulevard, Memphis, Tennessee 38120.  Baptist Memorial is a healthcare 

system that operates hospitals and health care facilities within the Memphis MSA, 

including the following hospitals:  Baptist Memorial Hospital – Memphis (“Baptist 

Hospital”), located at 6019 Walnut Grove Road, Memphis, Tennessee 38120, which has a 

625 bed capacity and employs approximately 840 RNs; Baptist Memorial Hospital for 

Women (“Baptist for Women”), located at 6255 Humphreys Boulevard, Memphis, 

Tennessee 38120, which has a 140 bed capacity and employs approximately 203 RNs; 

Baptist Memorial Hospital – DeSoto (“Baptist DeSoto”), located at 7601 Southcrest 

Parkway, Southaven, Mississippi 38671, which has a 199 bed capacity and employs 
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approximately 284 RNs; Baptist Rehabilitation – Germantown (“Baptist Germantown”), 

located at 2100 Exeter Road, Germantown, Tennessee 38131, which has a 51 bed 

capacity and employs approximately 50 RNs; Baptist Memorial Hospital – Tipton, 

(“Baptist Tipton”) located at 1995 Highway 51 South, Covington, Tennessee 38019, 

which has a 54 bed capacity and employs approximately 98 RNs. 

10. Defendant Methodist Healthcare is a Tennessee corporation with its 

principal place of business located at 1265 Union Avenue, Suite 700, Memphis, 

Tennessee 38104.  Methodist Healthcare is a healthcare system, which operates hospitals 

within the MSA, including Methodist University Hospital (“Methodist Hospital”), which 

is located at 1265 Union Avenue, Suite 700, Memphis, Tennessee 38014.  Methodist 

Hospital is a private hospital located within the Memphis MSA.  It has a 1281 bed 

capacity and employs approximately 2676 RNs.  Methodist Healthcare also operates 

other hospitals within the Memphis MSA, including the following hospitals:  Methodist 

North Hospital (“Methodist North”), located at 3960 New Convington Pike, Memphis, 

Tennessee 38128; Methodist South Hospital (“Methodist South”), located at 1300 

Wesley Drive, Memphis, Tennessee 38116; and Methodist LeBonheur Germantown 

Hospital (“Methodist Germantown”), located at 7691 Poplar Avenue, Germantown, 

Tennessee 38138; and Methodist Fayette Hospital (“Methodist Fayette”), located at 214 

Lakeview Drive, Somerville, Tennessee 38068. 

CO-CONSPIRATORS 

11. Various other hospitals and individuals not named as defendants in this 

complaint have participated as co-conspirators with defendants in the violations alleged 

herein. 
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CLASS ACTION ALLEGATIONS 

12. Plaintiffs bring this action under Federal Rule of Civil Procedure 23(b)(3) 

on their own behalf and on behalf of the following Class: 

All persons employed by any defendant or co-conspirator to work in a 
hospital in the Memphis MSA as an RN at any time from June 20, 2002 
until the present. 
 
13. Plaintiffs do not know the exact number of Class members because such 

information is in the exclusive control of defendants.  As of 2005, there were more than 

6,000 full-time-equivalent RNs employed by Memphis area hospitals.   

14. Questions of law and fact that are common to the plaintiffs and other 

members of the Class predominate over questions that affect only individual members.  

The questions of law and fact that are common to the Class include: 

a. Whether Memphis-area hospitals, including defendants, have conspired to 

depress the compensation they paid to their RN employees during the Class 

period; 

b. Whether the alleged conspiracy has been effective in depressing RN 

compensation; 

c. Whether Memphis-area hospitals, including defendants, have agreed to share 

regularly with each other detailed and non-public data about current and 

prospective RN employee compensation; 

d. Whether defendants and the other Memphis-area hospitals have regularly 

exchanged detailed and non-public information about current and future RN 

employee compensation; 
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e. Whether the exchange of such information suppressed competition among 

Memphis-area hospitals in the compensation of RN employees, and depressed 

the compensation paid to such employees; and 

f. The formula and data for estimating the amount by which Class members’ 

compensation was depressed. 

15. Plaintiffs’ claims are typical of the claims of the members of the Class 

because plaintiffs, like all Class members, are RNs who have been employed by one or 

more of the Memphis-area hospitals during the Class period and have been damaged by 

the unlawful conduct alleged herein.  Plaintiffs, by advancing their own claims, will also 

advance the claims of all members of the Class. 

16. Plaintiffs and their counsel will fairly and adequately protect the interests 

of all Class members.  There are no material conflicts between plaintiffs’ interests in this 

litigation and those of Class members that would make class certification inappropriate.  

Counsel for plaintiffs are experienced in antitrust class actions, and will vigorously assert 

plaintiffs’ claims and those of the other Class members. 

17. Class action treatment is superior to the alternatives for the fair and 

efficient adjudication of the causes of action alleged herein.  Such treatment will permit a 

large number of similarly situated persons to prosecute their common claims in a single 

forum simultaneously, efficiently, and without the duplication of effort and expense that 

numerous individual actions would entail.  No difficulties are likely to be encountered in 

the management of this case that would preclude its maintenance as a class action.   
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INTERSTATE TRADE AND COMMERCE 

18. Each of the hospitals named as a defendant herein provides patient care for 

persons coming to that hospital from states other than Tennessee. 

19. Each defendant named herein compensates the RNs it employs within the 

Memphis MSA in part with funds provided by insurance carriers and other health care 

providers that are located in states other than Tennessee.  These carriers and providers 

render payments to each named defendant by mailing funds across state lines.   

20. Each defendant named herein also compensates the RNs it employs within 

the Memphis MSA in part with Medicare funds paid to each defendant by the United 

States; these payments to each named defendant are mailed across state lines. 

21. The defendants named herein also operate hospitals in states other than 

Tennessee. 

22. The unlawful conduct alleged herein directly involves and substantially 

affects interstate trade and commerce. 

FACTUAL BACKGROUND 

The Memphis MSA Hospital RN Market 

23. The Memphis MSA is comprised of Fayette County, Tennessee, Shelby 

County, Tennessee, and Tipton County Tennessee, as well as neighboring counties in 

Arkansas and Mississippi. 

24. Hospitals in the Memphis MSA currently employ more than 6,000 full-

time-equivalent RNs. 

25. This market is heavily concentrated.  The named defendants employ 

approximately 68% of the hospital RNs in the Memphis MSA. 
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Conspiracy to Suppress RN Compensation 

26. Beginning before June 2002 and continuing to the present, defendants 

have conspired with each other and with other Memphis-area hospitals to depress the 

compensation paid to RNs employed at hospitals within the Memphis MSA. 

27. In furtherance of their conspiracy, defendants and their co-conspirators 

have done those things they agreed to do, including: 

a. Agreeing to regularly exchange, and regularly exchanging, detailed and non-

public data concerning the compensation each is paying or will pay to its RN 

employees; 

b.  Agreeing not to compete, and not competing, with each other in the setting of  

RN employee compensation;  

c. Paying RN employees at the same or nearly the same rate as each other; and 

d. Jointly recruiting RNs at job fairs and elsewhere to avoid competing to attract 

new RNs to their respective hospitals. 

28. In particular, during and before the Class period, the actions of defendants 

and their co-conspirators taken in furtherance of the conspiracy have included the 

following. 

29. Human resources employees working at defendant and co-conspirator 

hospitals have regularly surveyed each other to determine the compensation for RNs at 

competing hospitals, including any scheduled increases in RN compensation.  These 

information exchanges have increased in frequency and detail at the end of each fiscal 

year when hospitals draft budgets and decide on RN compensation levels for the 

following year.  Hospital administrators in the Memphis MSA have used this information 
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to set RN compensation.  Human resources employees have been evaluated by their 

superiors on their ability to accomplish this RN compensation coordination. 

30. During the class period, hospitals within the Memphis MSA have paid 

very similar RN compensation.   

31. Defendants’ unlawful conspiracy has had the following effects, before and 

during the Class period: 

a. Competition among defendants and their co-conspirators in the recruitment and 

compensation of hospital RN employees in the Memphis area has been 

restrained;  

b. Compensation for hospital RN employees in the Memphis MSA has been at 

artificially low levels; and 

c. Memphis-area hospitals have underutilized RNs, yielding low nurse-to-patient 

ratios, forcing RNs to work harder for longer hours, and reducing patient quality 

of care. 

32. Defendants’ conspiracy to depress RN wages raises a serious healthcare 

issue.  The Antitrust Division of the U.S. Department of Justice noted in its “Statements 

of Antitrust Enforcement Policy in Health Care” that “[a] collusive restriction on the 

compensation paid to health care employees, for example, could adversely affect the 

availability of health care personnel.”  Similarly, numerous studies have shown a strong 

correlation between the numbers of RNs that a hospital employs per patient and the 

hospital’s morbidity and mortality rates.  Although defendants and their co-conspirators, 

like hospitals across the country, complain about the RN shortage, they have not taken 
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the most basic remedial action to alleviate it – they have not offered RNs competitive 

wages. 

Injury to Plaintiffs and the Class  

33. During the Class Period (and before), plaintiffs have suffered substantial 

economic harm in the form of lost compensation as a direct result of defendants’ and 

their co-conspirators’ unlawful agreement to depress RN compensation and their 

unlawful agreement to exchange RN compensation information. 

COUNT I 
 

CONSPIRACY TO DEPRESS WAGES IN VIOLATION OF 
SECTION 1 OF SHERMAN ANTITRUST ACT  

 
34. Plaintiffs re-allege the allegations in paragraphs 1-33 as if set forth fully 

herein. 

35. Beginning before June 2002 and continuing until the present, defendants 

and their co-conspirators have engaged in a continuing conspiracy in restraint of trade to 

depress the compensation of RNs employed at hospitals in the Memphis MSA, in 

violation of Section 1 of the Sherman Act, 15 U.S.C. §1. 

36. Pursuant to this unlawful conspiracy, defendants and their co-conspirators 

have set the compensation of RNs employed at hospitals in the Memphis MSA at 

artificially low levels. 

37. As a result of the unlawful conspiracy alleged in this Count, plaintiffs and 

the other members of the Class have been injured in their business or property by 

receiving artificially depressed compensation during and before the Class period.  
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COUNT II 
 

CONSPIRACY TO EXCHANGE COMPENSATION INFORMATION IN 
VIOLATION OF SECTION 1 OF SHERMAN ANTITRUST ACT  

 
38. Plaintiffs re-allege the allegations in paragraphs 1-37 as if set forth fully 

herein. 

39. Beginning before June 2002 and continuing until the present, defendants 

and their co-conspirators have engaged in a continuing agreement to regularly exchange 

detailed and non-public information about the compensation being paid or to be paid to 

their RN employees.  This agreement is an unreasonable restraint of trade in violation of 

Section 1 of the Sherman Act, 15 U.S.C. §1. 

40. This information-exchange agreement has reduced competition among 

Memphis-area hospitals in the compensation of their RN employees and has depressed 

the compensation of such employees.  

41. The relevant geographic market for the claim alleged in this Count is the 

Memphis MSA, and the relevant service market consists of the services provided to 

hospitals by RN employees. 

42. A slight decrease in RN compensation from a competitive level could be 

imposed collectively by the conspiring hospitals in the Memphis MSA without causing 

too many RNs to move to any non-conspiring hospitals within the Memphis MSA, to 

non-hospital employers within the Memphis MSA or to employers outside the Memphis 

MSA.   

43. RNs often are constrained from moving to another geographic area 

because of region-specific licensing requirements, as well as other professional and 

familial obligations.   
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44. Hospital RNs possess unique skill sets and gain industry-specific 

experience as they work, which renders them more valuable to hospitals than to non-

hospital RN employers.  As they gain experience, hospitals become the only practical 

outlets for hospital RNs to sell their services at an amount reflecting their skills and 

knowledge.  Other potential employers, such as doctors’ offices, nursing homes and 

outpatient clinics, offer RNs compensation substantially below that offered by hospitals.  

45. Memphis-area hospitals expend significant resources accumulating 

information about compensation paid to RNs at other hospitals in the Memphis MSA, but 

not about compensation paid to non-hospital RNs or RNs working outside the Memphis 

MSA.  Memphis-area hospitals rely on this compensation information to set RN 

compensation levels, reflecting their own understanding that the relevant market involves 

only hospital RN employees in the Memphis area.  

46. Defendants and their co-conspirators comprise nearly 100% of the 

hospitals within the Memphis MSA.  Collectively, they have substantial market power 

within the relevant market, including the power jointly to set hospital RN employee 

compensation below competitive levels.  This joint power clearly exists because it in fact 

has been used to pay Class members sub-competitive compensation.  Moreover, RNs, 

like most laborers, cannot withhold their services until a later date as a means of 

negotiating for a higher compensation rate.  They depend on a regular income.  This 

weakens their negotiating position with hospitals and enhances the hospitals’ market 

power. 
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47. The information-exchange agreement has had the effect of suppressing 

competition among Memphis-area hospitals in the compensation of their RNs.  The 

agreement’s anticompetitive effect is apparent from the following facts, among others: 

a. The information regularly exchanged by Memphis-area hospitals pursuant to the 

agreement has been detailed and non-public information about current and 

future RN compensation.  An agreement to exchange information of this type 

eliminates a major incentive of hospitals to increase RN compensation.  The 

advantage of raising RN compensation is to attract more and better RN 

candidates by exceeding the compensation (as estimated from properly available 

competitive intelligence) paid by competing hospitals.  But if a hospital knows 

that it cannot keep its superior compensation confidential from competitors, it 

will not offer such compensation in the first place.  Without confidentiality, a 

hospital knows that most or all competing hospitals will match its higher 

compensation levels.  The result is higher labor costs with no competitive 

advantage.  An agreement to regularly exchange detailed and non-public 

information about current and prospective RN compensation assures that 

superior compensation will be timely and specifically known by competitors.  

Such an agreement, therefore, eliminates the incentive of hospitals to outbid 

their competitors. 

b. Hospitals view RNs, within a few basic categories of experience and 

specialization, as fungible, permitting hospitals readily to compare and match 

each other’s compensation. 
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c. The exchange of compensation information increases the relative bargaining 

power of hospitals in setting RN wages.  With such information, hospitals know 

what others are paying their RN employees, while RN employee applicants, 

who lack access to most or all of such (non-public) information, know much 

less about the competitive landscape. 

d. The regularity and detail of the information exchanged, the relationships of trust 

developed among the individuals exchanging the information, and the 

assurances given that the information would not be used for competitive 

advantage, encouraged defendants and their co-conspirators to use the 

information to match and not exceed each other’s RN employee compensation 

levels. 

48. For these reasons, the effect of the information-exchange agreement, 

before and during the Class period, has been to reduce competition among hospitals in 

the compensation of RN employees and to depress such compensation. 

49. As a result of the unlawful agreement alleged herein to exchange RN 

compensation information, plaintiffs and the other members of the Class have been 

injured in their business or property by receiving artificially depressed compensation 

during and before the Class period. 

PRAYER FOR RELIEF 

WHEREFORE, plaintiffs, on behalf of themselves and the Class, pray that: 

A. The Court declare, adjudge, and decree this action to be a proper class 

action pursuant to Rule 23 of the Federal Rules of Civil Procedure on behalf of the Class 

defined herein; 
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B. Defendants’ actions alleged herein be adjudged and decreed to be in 

violation of Section 1 of the Sherman Act, 15 U.S.C. § 1; 

C. Plaintiffs and the other members of the Class recover their damages 

against each defendant, jointly and severally, in an amount to be determined, and that this 

damage amount be trebled pursuant to 5 U.S.C. §15(a);  

D. Plaintiffs and the other members of the Class, to the greatest extent 

allowed by law, be awarded interest at the highest legal rate from and after the date of 

service of this Complaint; 

E. Plaintiffs and the other members of the Class recover their costs of this 

suit, including reasonable attorneys’ fees, as provided by law; and  

F. Plaintiffs and the other members of the Class be granted such other relief 

deemed proper to this Court. 

JURY TRIAL DEMAND 

Pursuant to Rule 38(b) of the Federal Rules of Civil Procedure, Plaintiffs demand 

a trial by jury of all issues so triable in this case. 

 
Dated: June 20, 2006                                    s/Gary K. Smith (#1824)  
       GARY K. SMITH (#1824) 
       GARY K. SMITH & ASSOCIATES 
       100 Peabody Place, Suite 1300 
       Memphis, Tennessee 38103 

Tel.: (901) 544-6399 
Fax: (901) 544-6398 
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       DANIEL A. SMALL 

JOSEPH M. SELLERS 
CHARLES P. TOMPKINS 

       ALLYSON B. BAKER 
       COHEN MILSTEIN HAUSFELD  
       & TOLL, P.L.L.C. 
       1100 New York Ave., NW 
       Suite 500, West Tower 
       Washington, D.C. 20005 
       Tel: (202) 408-4600 
       Fax: (202) 408-4699                       
 
 
                                                                 DAVID P. DEAN 
       MARY JOYCE CARLSON                                             

JAMES & HOFFMAN 
                                                                                  1101 17th St., NW 
                                                                                    Suite 510 
                                                                                   Washington, D.C. 20036-4748 
                                                                                     Tel: (202) 496-0500 
       Fax: (202) 496-0555 
 
       MICHAEL P. LEHMANN 
                                                                  THOMAS P. DOVE 
                                       KIMBERLY A. KRALOWEC 
       THE FURTH FIRM LLP 
       225 Bush Street, 15th Floor 
       San Francisco, CA 94104 
       Tel: (415) 433-2070 
       Fax: (415) 982-2076 

DANIEL E. GUSTAFSON 
JASON S. KILENE 
Gustafson Gluek PLLC 
650 Northstar East 
608 Second Avenue South 
Minneapolis, MN 55402 
Tel.:  (612) 333-8844 
Fax:  (612) 339-6622 

 
       MARK A. GRIFFIN 
       RAYMOND J. FARROW 
       KELLER ROHRBACK L.L.P 

1201 Third Avenue, Suite 3200 
Seattle, Washington 98101-3052 
Tel.: (206) 623-1900 
Fax: (206) 623-3384 

 
Attorneys for Plaintiffs 
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