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INTRODUCTION

Plaintiffs, a group of State governments, challenge the Centers for Medicare & Medicaid
Services’ (“CMS”) implementation of a significant reform to the Medicaid program enacted by
Congress in July 2025. See 42 U.S.C. § 1396a(xx). They allege that three aspects of an interim
final rule promulgated at Congress’s direction, see Medicaid Program; Community Engagement
Requirement for Certain Individuals, 91 Fed. Reg. 33,348 (June 3, 2026) (“IFR”), violate the
Administrative Procedure Act (“APA”) as either contrary to law, arbitrary and capricious, or both.
These challenges fail. Congress broadly delegated to the Secretary of Health and Human Services
(“Secretary”) the authority to define which individuals are to be excluded from the community
engagement requirement on the grounds that they are “medically frail or otherwise have special
medical needs,” and to define the types of evidence states could use to verify eligibility for
coverage. 42 U.S.C. § 1396a(xx)(5), (9)(A)(i1)(V). The Secretary’s exercise of this delegated
power through CMS is only subject to review for reasonableness pursuant to § 706(2)(A) of the
Administrative Procedure Act (“APA”), and the IFR easily satisfies that deferential form of review.
Consequently, the Court should deny Plaintiffs’ motion for summary judgment, grant the
Defendants’ cross-motion, and enter judgment in Defendants’ favor on all counts.

BACKGROUND
I. The Medicaid Program

Enacted in 1965, Medicaid is a cooperative federal-state program in which the Federal
Government supplies funding to states to assist them in providing medical assistance to specified
categories of low-income individuals. 42 U.S.C. §§ 1396 et seq. Each state that elects to participate
must submit a plan for approval to the Secretary, who generally exercises his authority under the
Medicaid statute through CMS. Id. §§ 1396, 1396a; Arkansas Dep t of Health & Human Servs. v.
Ahlborn, 547 U.S. 268, 275 (2006). If the plan is approved, the state receives Medicaid funds from
the federal government for a percentage of the money spent by the state in providing covered
medical care to eligible individuals. 42 U.S.C. § 1396b(a)(1). If state programs do not comply with

the requirements of sections 1396 and 1396a, the Secretary can initiate proceedings to deny federal
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financial participation (FFP) in whole or in part “until the Secretary is satisfied that there will no
longer be any such failure to comply.” 42 U.S.C. § 1396c.

I1. The Community Engagement Requirement For Medicaid Eligibility
On July 4, 2025, President Trump signed into law H.R. 1, known colloquially as the One

Big Beautiful Bill Act, which CMS often refers to as the Working Families Tax Cut (“WFTC”)
legislation. Pub. L. No. 119-21, 139 Stat. 72. As relevant here, the WFTC legislation contains a
“community engagement requirement for certain individuals” in order to be eligible for Medicaid.
Id. at 30614 (section 71119). Paragraph (1) of the statute, encoded at 42 U.S.C. § 1396a(xx),
requires the states and D.C. to “provide, as a condition of eligibility for medical assistance for an
applicable individual, that such individual is required to demonstrate community engagement.”
42 U.S.C. § 1396a(xx)(1), (9)(C) (definition of “State”). “Applicable individuals™ are those made
eligible for Medicaid by the Affordable Care Act—generally speaking, nonpregnant adults ages
19—-64 with income under 138 percent of the federal poverty level, a group often referred to as the
Medicaid “expansion population.”? Paragraph (2) defines the community engagement requirement
that must be met for at least one month prior to enrollment and during a review period. The
requirement can be met in many ways, including part-time work, community service, or
participation in a work or educational program. /d. § 1396a(xx)(2).

A. The Community Engagement Requirement Does Not Apply To Individuals
Who Are “Medically Frail”

Paragraph (9) of § 1396a(xx) includes definitions used throughout the community
engagement statute. The statute defines “applicable individuals,” as used in paragraph (1) and
throughout the statute, both in terms of affirmative requirements and by carving out “specified
excluded individuals” to whom the community engagement requirement does not apply. /d.

§ 1396a(xx)(9)(A)(1). “Specified excluded individual” means “an individual, as determined by the

2 «“Applicable individuals” also include those eligible for or enrolled in a demonstration project
under 42 U.S.C. § 1315 that provides coverage that meets minimum essential coverage
requirements and who are ages 19—64, not pregnant, and not entitled to or enrolled in Medicare
Part A or B, and who are not otherwise eligible to enroll in Medicaid under the state plan.

2
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State (in accordance with standards specified by the Secretary),” who falls in certain categories,
including pregnant and postpartum women, inmates at public institutions, participants in certain
treatment programs for drug addiction or alcoholism, disabled veterans, certain caregivers, and
members of Indian tribes. Id. § 1396a(xx)(9)(A)(i1)(II), (I1T), (IV), (VII), (VIID), (IX).

“Specified excluded individual” also includes someone

(V) who is medically frail or otherwise has special medical needs (as defined by
the Secretary), including an individual—

(aa) who is blind or disabled (as defined in [42 U.S.C. §] 1382c);

(bb) with a substance use disorder;

(cc) with a disabling mental disorder;

(dd) with a physical, intellectual or developmental disability that significantly

impairs their ability to perform 1 or more activities of daily living; or

(ee) with a serious or complex medical condition.

Id. § 1396a(xx)(9)(A)(i1)(V). No other category of “specified excluded individual” contains the
parenthetical “as defined by the Secretary” that modifies the phrase “medically frail or otherwise
has special medical needs” in subclause (V).

B. Implementation Of The Community Engagement Requirement

Ordinarily, rules must be “published in the Federal Register” for public comment “through
submission of written data, views, or arguments[.]” 5 U.S.C. § 553(b), (c). But these requirements
do not apply to CMS’s implementation of the community engagement requirement.
Section 71119(d) of the WFTC legislation directed CMS to “promulgate an interim final rule for
purposes of implementing the provisions of, and the amendments made by, this section,” such that
notice and comment was not required to issue a legally effective rule. 139 Stat. at 314. It further
states that “[a]ny action taken to implement the provisions of, and the amendments made by,
[§ 71119], shall not be subject to the provisions of [§ 553].” Id.

I11. The Interim Final Rule

Congress directed CMS and the states to implement the community engagement
requirement no later than January 1, 2027. See 42 U.S.C. § 1396a(xx)(1). To meet this deadline,
Congress directed CMS to “promulgate an interim final rule for purposes of implementing the

provisions of, and the amendments made by,” the WFTC legislation by June 1, 2026. 139 Stat. at

3
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314, § 71119(d). CMS did so, making an interim final rule available for inspection on June 1 that
appeared in the Federal Register on June 3.°

A. Definition of “Medically Frail”

Prior to the WFTC legislation, states were required to provide coverage to a significant
subset of individuals subject to the community engagement requirement (i.e., individuals eligible
for or enrolled in the adult expansion population at 42 U.S.C. § 1396a(a)(10)(A)(1)(VIII)) through
an alternative benefit plan, or ABP. See generally 42 U.S.C. §§ 1396a(k)(1), 1396b(1)(26),
1396d(y). See 91 Fed. Reg. at 33,372—77. The ABP statute and its implementing regulations
provide protections related to enrollment in ABPs for those who are “medically frail or otherwise
an individual with special medical needs (as identified in accordance with regulations of the
Secretary).” Id. § 1396u-7(a)(2)(B)(vi).

The relevant regulation created to implement § 1396u-7(a)(2)(B)(vi), 42 C.F.R. § 440.315,
limits a state’s ability to define “medically frail or an individual with special needs” as follows:

For these purposes, the State’s definition of individuals who are medically frail or
otherwise have special medical needs must at least include [certain individuals
under the age of 19], individuals with disabling mental disorders (including
children with serious emotional disturbances and adults with serious mental
illness), individuals with chronic substance use disorders, individuals with serious
and complex medical conditions, individuals with a physical, intellectual or
developmental disability that significantly impairs their ability to perform 1 or more
activities of daily living, or individuals with a disability determination based on
Social Security criteria or in States that apply more restrictive criteria than the
Supplemental Security Income program, the State plan criteria.

42 C.F.R. § 440.315(%).

Although the language of this regulation has surface similarities to
§ 1396a(xx)(9)(A)(ii)(V), there are no explicit references to § 1396u-7(a)(2)(B)(vi) or to its
corresponding regulation in the text of the WFTC legislation. While § 440.315(f) authorizes states

to add categories of “medically frail” persons, subclause (V) empowers CMS to “define” the

3 The Secretary signed the IFR, see 91 Fed. Reg. at 33,482, and references to him and CMS
herein are generally used interchangeably since, as noted above, the Secretary administers
Medicaid through CMS.
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phrase. The text of the subclause deviates from § 440.315(f) in numerous ways. For example, item
(bb) removes the limitation that “substance use disorders” be “chronic” found in the ABP
regulation, and the catch-all provision of item (ee) was rewritten to clarify it applies to “a serious
or complex medical condition” (emphasis added). As such, CMS exercised its definitional
authority to create “a separate but similar definition of medically frail for community engagement
purposes’ rather than adopting the definition used for ABPs verbatim. 91 Fed. Reg. at 33,373.

In considering how to exercise its discretion, CMS did “not identif[y] any other populations
that we believe could reasonably be considered medically frail outside of the five categories
identified” in the statute. /d. It also expressed concern “that there may be more of an incentive for
some states to include individuals who would not reasonably be considered medically frail.” /d.
As such, the new “community engagement” rules define “medically frail or otherwise has special
needs” to reflect the “distinct[ions]” between the community engagement requirement and the
restrictions on ABPs, in two ways. /Id. at 33,372.

First, the IFR limits the exclusion to individuals whose “physical, mental, or other
behavioral health condition significantly impairs the individual’s ability to comply with the
community engagement requirement,” regardless of which subpart the individual falls under.
42 C.F.R. § 435.554(c)(5)(1). CMS concluded that “[t]he best reading of the statutory phrase
‘medically frail or otherwise has special medical needs’ is one that considers not only the presence
of a particular diagnosis or condition, but also the extent to which the condition impairs an
individual’s ability to engage in community engagement activities (including but not limited to
work).” 91 Fed. Reg. at 33,373. Congress authorized CMS to exercise reasoned discretion in
defining “medically frail or otherwise has special medical needs” two times over: in
§ 1396a(xx)(9)(A)(ii), which authorizes CMS to set “standards” by which states determine which
individuals are excluded; and in subclause (V) by reinforcing CMS’s ability to “define[]” “who is
medically frail or otherwise has special medical needs” for purposes of the exclusion. And for all

the reasons set out in the IFR, it was reasonable for CMS to clarify that individuals who, despite
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their condition, are not significantly impaired from meeting the community engagement
requirement should not be excluded from compliance with this requirement.

Second, the IFR further refines the statutory definitions of two of the five categories of
“medically frail or otherwise has special medical needs.” CMS excluded individuals in “stable
recovery” from a substance use disorder from claiming “medical frailty” status, “since their SUDs
are unlikely to significantly impair their ability to comply with the community engagement
requirement.” 91 Fed. Reg. at 33,374. And it defined the conditions that could be considered a
“serious or complex medical condition” by relying on a report the Institute of Medicine (now the
National Academy of Medicine) prepared in response to a request from the Health Care Financing
Administration (now CMS). That report proposed a nuanced definition of what it means for a
medical condition to be “serious and complex,” and acknowledged that the determination may be
dynamic, as “conditions may be serious and complex at some points during [a patient’s] disease
or disability,” but may not be “serious and complex for all patients at all times.” Id. at 33,375-76
& n.74. The IFR provides a list of conditions that the agency “believe[d] it would be reasonable
for States to consider ... serious or complex, when such conditions significantly impair an
individual’s ability to comply with the community engagement requirement,” as well as conditions
that would typically not qualify. /d. at 33,376. Nonetheless, CMS did not provide an “exhaustive
list” of conditions, giving room for the states to implement the exclusion with fidelity to the
regulation and statute. /d. The IFR charges the states with developing “a list of diseases, diagnoses,
disorders, or other health conditions to identify individuals” who may meet the definition of
“medically frail or otherwise has special medical needs.” 42 C.F.R. § 435.554(c)(5)(ii). It also
mandates that states create “reasonable processes and criteria” for individuals “to request
consideration for the exclusion” if they believe they qualify but do not meet the standard criteria.
Id. § 435.554(c)(5)(11)(C).

B. Verification And Timing Procedures For Community Engagement

The other IFR provisions relevant to the parties’ dispute concern information states may

use to verify an individual’s compliance with, or exception or exclusion from, the communit
y )

6
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engagement requirement. Section 1396a(xx)(5) creates a norm of “ex parte verifications™—i.e.,
verifications that do not “require[e] ... the applicable individual to submit additional
information”—in order to reduce burdens on individuals. It instructs states, “in accordance with
standards established by the Secretary,” to “establish processes and use reliable information
available to the State . .. without requiring, where possible, the applicable individual to submit
additional information.” 42 U.S.C. § 1396a(xx)(5).

The IFR provides an extensive definition of what sort of information is “reliable” for ex
parte verification purposes, with eight illustrative examples of “reliable” sources. 42 C.F.R.
§ 435.557(a)(1)—(viii). Two of those sources, “claim(s) relevant to the individual that have been
adjudicated” and “encounter data,” include only information from “the preceding 12 months.” 1d.
§ 435.557(a)(vii)—(viii). With respect to the “medical frailty” exclusion, the IFR provides further
direction. states are to “attempt to verify that an individual is a specified excluded individual” on
medical frailty grounds by “using reliable information available to the State, including claim(s)
relevant to the individual that have been adjudicated in the preceding 12 months.” Id.
§ 435.557(f)(1). Although this definition is intended to be inclusive, the IFR explains elsewhere
that claims data older than a year should be excluded when verifying “medical frailty” “because
older information may not reflect the individual’s current condition.” 91 Fed. Reg. at 33,405. But
the IFR allows states to look to other forms of reliable information to determine “medical frailty.”

Moreover, the absence of data appropriate for ex parte verification does not mean an
individual will not be classified as “medically frail.” States are directed to establish procedures to
gather additional information from the individual for purposes of determining whether or not they
are “medically frail.” Id. § 435.557(f)(1); 91 Fed. Reg. at 33,406. These procedures allow states
to determine someone is medically frail through a statement or other documentation provided to
the state under penalty of perjury, with the goal of eventually transitioning to ex parte verification
through claims data once the individual begins to receive Medicaid-covered services. 91 Fed. Reg.

at 33,406. Beginning in 2028, states may accept these alternate forms of proof only once during a
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period of enrollment when there is otherwise no reliable data for states to rely upon as to an
enrollee’s condition. 42 C.F.R. § 435.557(f)(1)(i1).

IV.  This Lawsuit And Plaintiffs’ Motion For Partial Summary Judgment
Plaintiffs filed the complaint on June 29, 2026, ECF No. 1 (“Compl.”) along with a motion

for a preliminary injunction. ECF No. 3. The Complaint made three types of challenges to the IFR,
two of which arise under the APA and the third under the Constitution: a contrary to law claim
(Count I), an arbitrary and capricious claim (Count II), and a Spending Clause claim (Count III).
After briefing and a hearing, the Court denied the motion. See ECF No. 94. The Court then ordered
the parties to “submit a proposed summary judgment briefing schedule[.]” ECF No. 95. In their
brief, Plaintiffs “seek judgment only as to Counts I and II of their Complaint” and purport to
“reserve the right to pursue Count II.” Pls.” Br. at 7 n.2. Plaintiffs also appear to narrow their
arguments under Counts I & II of the Complaint to omit reference to their “challenge[ to] CMS’s
rules regarding short-term hardship exceptions, see Complaint 99 213, 220(e).” PIs.” Br. at 6 n.1.
As to Count I, Plaintiffs press a single argument. Namely, they allege the IFR improperly
limited the medical frailty exclusion, 42 U.S.C. § 1396a(xx)(9)(A)(ii)(V), to include only
individuals whose condition ‘“significantly impairs the[ir] ... ability to comply with the
community engagement requirement.” Compl. 9212 (emphasis omitted) (citing 42 C.F.R.
§ 435.554(¢c)(5)(1)); see also Pls.” Br. at 7-17. As to Count II, Plaintiffs aver that three provisions
of the IFR are arbitrary and capricious. Pls.” Br. at 17-28. These arguments target the “medical
frailty” definition already discussed; a provision instructing states to rely on claims and encounter
data that are up to 12 months old in order to complete mandatory verifications, see 42 C.F.R.
§ 435.557(a)(vii) & (viii), (f), and a provision allowing states, starting on January 1, 2028, to rely
on self-attestations to verify medically frail status once per beneficiary per period of enrollment to
complete mandatory verifications, see 42 C.F.R. § 435.557(f)(1)(ii). Pls.” Br. at 17-28; see also
Compl. 99 220.a, 220.c, & 220.d. Plaintiffs ask the Court to vacate these three provisions,
permanently enjoin CMS from enforcing them against Plaintiffs, and enjoin CMS from penalizing

Plaintiffs for any delays in complying with the IFR for six months. PIs.” Br. at 28-30.

8
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STANDARD OF REVIEW
Ordinarily, summary judgment is properly granted where “the movant shows that there is
no genuine dispute as to any material fact and the movant is entitled to judgment as a matter of

(153

law.” Fed. R. Civ. P. 56(a). However, when agency action is challenged under the APA, “‘a motion
for summary judgment is simply a vehicle to tee up a case for judicial review and, thus, an inquiring
court must review an agency action not to determine whether a dispute of fact remains but, rather,
to determine whether the agency action’ violates the APA.” Rhode Island Latino Arts v. Nat’l
Endowment for the Arts, 800 F. Supp. 3d 351, 361 (D.R.I. 2025) (quoting Bos. Redevelopment
Auth. v. Nat’l Park Serv., 838 F.3d 42, 47 (1st Cir. 2016)); accord, e.g., Nantucket Residents Against
Turbines v. U.S. Bureau of Ocean Energy Mgmt., 675 F. Supp. 3d 28, 52 (D. Mass. 2023).
ARGUMENT

I. The IFR Is Lawful, Reasonable, And Constitutional

A. The IFR Is Not Contrary To Law

Plaintiffs challenge the IFR’s definition of “medically frail or otherwise has special medical
needs” as “contrary to law.” See 5 U.S.C. § 706(2)(C). “As usual, when tasked with interpreting a
statute, we ‘must start with the text of the statute itself,” aiming as best we can ‘to effectuate
congressional intent.””” Washington v. U.S. Dep t of Hous. & Urban Dev., 171 F.4th 473, 490 (1st
Cir. 2026) (quoting Teles de Menezes v. Rubio, 156 F.4th 1, 12 (1st Cir. 2025)). “In a case involving
an agency . . . the statute’s meaning may well be that the agency is authorized to exercise a degree
of discretion” in implementation. Loper Bright Enters. v. Raimondo, 603 U.S. 369, 394 (2024).
“When the best reading of a statute is that it delegates discretionary authority to an agency, the role
of the reviewing court” is to “recognize” the delegation and affirm the agency action if it falls
within the bounds of the delegation. /d. at 394-95. The task of “ensuring the agency has engaged
in ‘reasoned decisionmaking’ within those boundaries™ is reserved for “arbitrary and capricious”
review. Id. (quoting Michigan v. EPA, 576 U.S. 743, 750 (2015)).

This case 1s squarely governed by Congress’s delegations to Secretary, which he exercised

through CMS’s promulgation of the IFR. Section 1396a(xx) does not say what it means for
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someone to be “medically frail or otherwise have special medical needs”; what it means to have a
“substance use disorder”; what makes a “mental disorder” “disabling” or not; how much
impairment of an activity of daily living is “significant”; or what a “serious or complex medical
condition” is. And Congress “appreciated the meaning of the[se] statutory term[s]” might not be
“self-evident.” Batterton v. Francis, 432 U.S. 416, 428 (1977) (concluding statute that directed
states to determine whether a parent was “unemployed” “in accordance with standards prescribed
by the Secretary” gave “the Secretary . . . the primary responsibility for interpreting the statutory
term”) (cited in Loper Bright, 603 U.S. at 394). It therefore empowered CMS to “specif[y]” the
“standards” by which states “determine[]” whether an individual meets one of the categories of
“specified excluded individual” for purposes of the community engagement requirement.
42 U.S.C. § 1396a(xx)(9)(A)(i1). And with respect to the “medically frail” exclusion, Congress
went a step further: it expressly delegated authority to define that term of art to the Secretary and,
by extension, to CMS. 42 U.S.C. § 1396a(xx)(9)(i1)(V).

CMS exercised its delegated authority to conclude that “the best reading of the statutory
phrase ‘medically frail or otherwise has special medical needs’ is one that considers not only the
presence of a particular diagnosis or condition, but also the extent to which the condition impairs
an individual’s ability to engage in community engagement activities.” 91 Fed. Reg. at 33,373.
“Frail,” after all, means “easily broken or destroyed,” or “physically weak.” Merriam-Webster,

Frail, https://www.merriam-webster.com/dictionary/frail (last accessed Sept. 17, 2026). An

interpretation of this term of art that did not consider functional impairment would result in persons
with a substance use disorder related to nicotine, or individuals with a well-controlled but “serious”
condition such as asthma or diabetes, being completely excused from the community engagement
requirement. CMS’s reading not only falls within Congress’s delegation of authority to CMS; it
also reflects the best reading of this text by avoiding these counterintuitive results.

Of course, Congress’s instructions to “include” five discrete categories of individuals
within the definition of this term circumscribes CMS’s definitional authority to a degree. CMS
could not, for instance, deny the exclusion to everyone with a “substance use disorder,” since the

10
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definition “includ[es]” such persons. 42 U.S.C. §1396a(xx)(9)(A)(ii)(V)(bb). But setting limits on
these categories is perfectly consistent with the statute’s instructions. As a matter of plain meaning,
to say that a defined term of art must “include” a category does not mean that it must include every
possible object within that category, no matter how inconsistent that object is with the text and
context of the statute as a whole. Take Plaintiffs’ analogy, in their brief, to grocery shopping. Pls.’
Br. at 10. If one spouse asks another to “get whatever we need from the grocery store, including
milk and eggs,” as Plaintiffs posit, the spouse doing the shopping should not omit eggs and milk
entirely. But no one would understand the instruction to mean he is to buy all the eggs and milk or
even every kind of milk and eggs on offer. Rather, the instruction is best understood as a call to
exercise reasoned judgment as to what to purchase, such as two dozen brown, pasture-raised
chicken eggs and a gallon of organic whole cow’s milk. That understanding would be correct even
in the absence of an explicit delegation to the spouse to determine “need,” a point Plaintiffs’
hypothetical elides. But Congress went one step further than the spouse in Plaintiffs’ hypothetical
by explicitly delegating definitional authority to the Secretary and, by extension, CMS.
Following that instruction, CMS limited the scope of the five items under subclause (V) in
two ways: by circumscribing what it means to have a “substance use disorder” or a “serious or
complex medical condition,” and by requiring that applicants and beneficiaries have a condition
that “significantly impair[s] [their] ability to comply with the community engagement
requirement,” regardless of which item their condition falls under. 42 C.F.R. § 435.554(b)(V)(i).
Not even Plaintiffs challenge this first category of definitional limits on the items under subclause
(V). They attempt to sidestep this hole in their argument by arguing that the “Significant
Impairment Provision that Plaintiffs challenge is not part of CMS’s definition of the statutory sub-

b

categories,” and they are not challenging the sub-categories. Pls.” Br. at 16. But both sets of
limitations circumscribe the scope of the items under subclause (V), and Plaintiffs’ inability to
identify a principled difference between the two demonstrates that their interpretation is untenable

before one even reaches their affirmative arguments.

11
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Turning to those arguments, Plaintiffs contend that the five items found under subclause
(V) are a “floor” for the “medically frail” exclusion because they are to be “include[ed]” in the
term, and that CMS is not authorized to further interpret or define the language describing those
categories. Pls.” Br. at 9. That crabbed reading of the statute would only leave CMS with a limited
authority to add further “medically frail” categories to the five items found under subclause (V).
It would result in CMS having less discretion over subclause (V) than over the other community
engagement exclusions that CMS was not expressly authorized to define. That result cannot be
squared with the plain meaning of the text or Congress’s delegations of interpretive authority.

Plaintiffs try to make this interpretive edifice stand entirely on the word “including,” but
they make the term bear more weight than it can carry. They cite a number of cases interpreting
the term, see Pls.” Br. at 9-11, but no statute discussed in these cases pairs the word “including”
with an express grant of definitional authority to an agency, much less suggests that the agency
lacks authority to give meaning to broad categories in an open-ended list like the one at issue here.
For instance, in Public Interest Legal Foundation v. Bellows, 92 F.4th 36, 48 (1st Cir. 2024),
although the First Circuit acknowledged that “[tlhe word ‘includes’ is usually a term of
enlargement,” the case did not deal with a statute pairing “including” with an express grant of
definitional authority. Rather, it found the phrase “shall include” to be “by no means exhaustive,”
such that what follows those words does not close off the possibility that other categories beyond
those specifically listed may also be part of the definition. /d. As one of Plaintiffs’ cited authorities
explains, “the use of ‘including’ does not always mean that ‘anything that follows’ it ‘must
necessarily be a subset of whatever precedes it,” such as when “the listed examples ‘are broader
than the general category’ and need to be ‘limited in [the] light of that category.’” Hincapie-Zapata
v. Attorney Gen., 977 F.3d 1197, 1200-02 (11th Cir. 2020) (quoting Massachusetts v. E.P.A.,
549 U.S. 497, 556-57 (2007) (Scalia, J., dissenting)) (alteration in original).

Plaintiffs make other arguments geared at narrowing Congress’s categorical delegation of
authority to CMS to define “medically frail or otherwise has special medical needs,” but none has
merit. They first argue that the term should be limited to the meaning given it in the ABP context.

12
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But as discussed, see supra Background § III.A., although Congress may have borrowed language
from the ABP framework, it did not expressly incorporate the ABP standards by reference into the
medical frailty context, or expressly direct CMS to use the ABP definition. Instead, it delegated
to CMS the authority to further define the term, and modified the ABP definition in several material
ways. CMS was authorized to deviate from the ABP definition by imposing the “substantial
impairment” limitation on the five items following subclause (V).

Plaintiffs rely on a grab-bag of other arguments in favor of their construction of the
statutory text: the exclusio unius interpretive canon, a purported “[s]ubstantive canon” of
interpretation that counsels a “liberal[]” interpretation of the Social Security Act, and recourse to
legislative history. Pls.” Br. at 11-15. None has merit.

The canon of expressio unius est exclusio alterius provides that the express mention of a
thing in one place implies its exclusion in others. The argument fails here because the necessary
express reference is missing. None of the items in subclause (V) contain the precise requirement
that individuals in the categories described therein must be significantly impaired from complying
with the community engagement requirement, as the IFR imposes, such that one could draw the
inference that the other items should not be read to impose that precise requirement. Besides, CMS
was delegated the authority to interpret the statute, and it was not unlawful for them to impose an
overarching and distinctive functional requirement for medical frailty, even though some of the
items in subclause (V) already contain a different type of functional requirement.

The “liberal” construction canon purportedly applicable to the Social Security Act fares no
better. No such rule of construction exists in the text of the community engagement statute or the
Social Security Act. And even if it did, it would “only serves as an aid for resolving an ambiguity;
it is not to be used to beget one.” Sedima, S.P.R.L. v. Imrex Co.,473 U.S. 479,492 n.10 (1985). No
principle of liberal construction can overcome Congress’s explicit delegations to the Secretary.

Likewise, legislative history is “meant to clear up ambiguity, not create it.” Mundell v.
Acadia Hosp. Corp., 92 F.4th 1, 22 (1st Cir. 2024) (quoting Milner v. Dep t of Navy, 562 U.S. 562,
574 (2011)). Section 1396a(xx)(9)(A)(i1)(V) unambiguously accords CMS the power to define

13
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“medically frail or otherwise has special medical needs,” as explained above. Thus, no ambiguity
needs clearing up here. The committee report cited does not pass on CMS’s statutory authority to
define the phrase “medically frail or otherwise has special medical needs.” See H.R. Rep. No. 119-
106, at 620 (2025). Statements by individual lawmakers, see Pls.” Br. at 14 (citing statements by a
single U.S. representative and three U.S. senators), are similarly unhelpful. See NLRB v. SW Gen.,
Inc., 580 U.S. 288, 307 (2017) (“[F]loor statements by individual legislators rank among the least
illuminating forms of legislative history.”).

Finally, Plaintiffs are also wrong to understand the items under subclause (V) as imposing
a constraint on its ability to draw reasonable boundaries around the five items that fall within
subclause (V). Pls.” Br. 15-16. CMS has not read items (aa)—(ee) out of § 1396a(xx)(9)(A)(1i)(V).
Rather, it has simply placed limits on those categories, as Congress authorized it to do. Safer
Chemicals, Healthy Families v. E.P.A., 943 F.3d 397 (9th Cir. 2019), is not to the contrary. There,
Ninth Circuit was tasked with interpreting a statute that defined the term “conditions of use” to
mean: “the circumstances, as determined by the Administrator, under which a chemical substance
is intended, known, or reasonably foreseen to be manufactured, processed, distributed in
commerce, used, or disposed of.” Safer Chems., 943 F.3d at 422-23 (quoting 15 U.S.C. § 2602(4)).
EPA erred, in the Ninth Circuit’s judgment, because it attempted to define what uses were, and
were not, covered by the statute, when its delegation was limited to determining the “conditions”

3

of use. By contrast, Congress “‘expressly delegate[d]” to the Secretary ‘the authority to give

299

meaning to’” the term of art at issue here, without limitation. Baptist Healthcare of Okla. v.
Kennedy, No. 23-cv-625, 2025 WL 2643608, at *11 (D.D.C. Sept. 15, 2025) (interpreting the
phrase “as defined by the Secretary”) (quoting Loper Bright, 630 U.S. at 394-94).

For these reasons, the best reading of § 1396a(xx)(9)(A)(ii)(V) gives CMS the authority to
define what it means to be “medically frail,” and CMS acted within its statutory boundaries when

it linked medical frailty determinations with functional ability to meet the community engagement

requirement. Plaintiffs’ contention that this choice was contrary to law should be rejected.

14
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B. The IFR Satisfies The APA’s Requirement Of Reasoned Decision-Making
Plaintiffs’ arbitrary and capricious claim* pursuant to 5 U.S.C. § 706(2)(A) also fails.

“[R]eview under [this] standard is deferential,” requiring a “court simply [to] ensure[] that the
agency has acted within a zone of reasonableness and ... reasonably considered the relevant issues
and reasonably explained the decision.” FCC v. Prometheus Radio Project, 592 U.S. 414, 423
(2021); see also River St. Donuts, LLC v. Napolitano, 558 F.3d 111, 114 (1st Cir. 2009) (agency
actions are presumed to be valid under arbitrary and capricious review). Such deference is
especially apt here. When Congress enacted the WFTC legislation, it directed CMS to issue an
interim final rule no later than June 1, 2026, in light of a January 1, 2027 implementation date for
§ 1396a(xx), and exempted CMS from compliance with standard notice-and-comment rulemaking
procedures. The Court should be mindful of these limits on CMS’s rulemaking process in applying
the “narrow” arbitrary and capricious standard, which requires courts to affirm decisions of even
“less than ideal clarity if the agency’s path may reasonably be discerned” from the record. Bowman
Transp., Inc. v. Ark.-Best Freight, 418 U.S. 281, 286 (1974) (reversing conclusions of district court
that an ICC order was arbitrary and capricious).

1. CMS Appropriately Explained The Grounds For The “Medically
Frail” Standard

Plaintiffs raise at least four bases for concluding the “medically frail” definition is arbitrary
and capricious. Pls.” Br. at 17-24. None has merit.

First, Plaintiffs argue CMS’s explanation for its definition is “circular” and “essentially
say[s] that reading the statu[t]e without CMS’s requirement risks sweeping in individuals who do
not meet CMS’s requirement.” Id. at 18. This fails to fairly state the concerns that led CMS to its
definition. CMS explained that “automatic classification as medically frail or otherwise having

special medical needs based solely on diagnosis or condition would risk sweeping in individuals

* Aside from the arguments discussed in their opening brief, as narrowed therein, Plaintiffs also
initially challenged as arbitrary and capricious a provision and preamble language that they
alleged imposed “[u]nreasonable time limits on the renewal process,” Compl. §220.2, 221
(citing 42 C.F.R. § 435.556(a)(2)(1) and 91 Fed. Reg. at 33,411-12), but they do not press that
argument in their opening brief. The argument is therefore waived.

15
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whose conditions do not significantly impair their functional capacity.” 91 Fed. Reg. 33,373. As

9 6

discussed above, Plaintiffs’ “subclause (V) is a floor” interpretation of the statute would render
CMS powerless to deem any individual outside the “medically frail” exclusion if that individual
had a diagnosis that satisfied one of the items under subclause (V) on its face. CMS properly
rejected that construction, which had the potential to classify as “medically frail” many individuals
even if they are able to engage with their communities on at least a part-time basis. Instead, relying
on its delegated authority from Congress, it reasoned that “[t]he phrase ‘medically frail or who
otherwise has special medical needs’ connotes diminished functional capacity that significantly
impairs an individual’s ability to meet ordinary demands. In this context, the relevant demand is
meeting the community engagement requirement.” 91 Fed. Reg. 33,373. And, later in the
preamble, it explained “that if individuals with a serious or complex medical condition do not have
significantly impaired ability to comply with the community engagement requirement[,]
participating in community engagement activities, such as employment, could potentially help
them escape isolation and dependency, build confidence, achieve self-sufficiency and prosperity,
and improve health.” Id. at 33,376. As a result, CMS interpreted “the statutory phrase ‘medically
frail or otherwise has special medical needs’ [to be] one that considers not only the presence of a
particular diagnosis or condition, but also the extent to which the condition impairs an individual’s
ability to engage in community engagement activities[.]” Id. at 33,373. These statements, which
Plaintiffs fail to acknowledge, do not assume a conclusion. Rather, they offer premises supporting
CMS’s conclusion that, in this context, it was reasonable to define medical frailty in functional
terms.

This approach is also consistent with feedback CMS received while it was developing the
IFR. See, e.g., AR 3804 (advocating for “a functional analysis” rather than “rely[ing] on a simple
list of conditions to determine medically frail status™); 3885 (noting that “the employment rate for
working age people with disabilities [is] []37.4%,” indicating that some individuals who might fit
into one of the subcategories of § 1396a(xx)(9)(A)(ii))(V) can demonstrate community
engagement); 4038 (arguing that “medically frail” and “special medical needs” “[s]hould cover

16
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anyone whose health or functional limitations interfere with meeting requirements” (emphasis
added)); 4802 (arguing “[c]lear guidance from CMS can help states both identify individuals who
should be exempt due to significant functional impairments and support those who are able to
participate in community engagement activities”). It is also consistent with “draft state work
requirements policies that [would have] require[d] an individual who falls within one or more of
the five listed categories to show that they are also unable to work,” AR 4001, although it stops
short of requiring a showing of inability to work in favor of a significant impairment standard. See
also AR 3985 (describing a South Dakota Medicaid waiver that defined “Medically frail
individuals” as “individuals unable to work due to cancer or other serious or terminal illness”
(emphasis added)). And it is also consistent with medical frailty logic proposed by a healthcare
technology company that would base medical frailty determinations on the presence of a “medical
condition or disorder,” an “indicator of frailty,” and an “active pharmaceutical treatment,” not
simply “[t]he presence of a single diagnosis or procedure code[.]” AR 4417 (emphasis omitted).
Plaintiffs may not agree with CMS’s explanation for its preferred approach, but they cannot
legitimately claim that it was unexplained or unsupported by record evidence.

Second, Plaintiffs argue CMS had to consider how the IFR’s definition of medically frail
would affect “the ability of medically vulnerable Medicaid members to obtain necessary treatment
for their complex medical conditions.” Pls.” Br. at 18-20. In assessing this argument, the overall
goals of the IFR must be kept in view. The IFR gives beneficiaries an initial opportunity to confirm
that they satisfy the “medical frailty” standard through self-attestation. 42 C.F.R.
§ 435.557(H)(1)(1)—(ii). The goal of limiting self-attestation is to “motivate individuals to access
care.” 91 Fed. Reg. 33,406. “[A]ccess[ing] appropriate services for which they are entitled to
coverage” is in “beneficiaries’ best interest and may lower future, downstream costs to Medicaid
that could result from delaying receipt of necessary care.” Id. And once coverage (and claiming)
begins, the states will have reliable claims data at hand that will enable them to “reverify [the
individual’s] continued qualification for the medical frailty exclusion (as applicable) on an ex parte
basis using information contained in State systems.” /d.at 33,407. And for those whose conditions
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improve with treatment, the community engagement requirement serves as motivation to “escape
isolation and dependency.” /d.at 33,374.

Verification requirements are a necessary adjunct of this system and everyone agrees they
are not costless, but CMS appropriately weighed those costs. 91 Fed. Reg. at 33,459-60. CMS
included the impact of state agencies being unable to verify an individual’s medical frailty status
ex parte both in the context of burdens on the beneficiaries and the potential for procedural
disenrollments. 91 Fed. Reg. at 33,434, 33,457-60. Plaintiffs insist CMS had to go even further by
separately analyzing the impact of the “substantial impairment” test and assessing its effect
separate from the effects of the IFR itself, Pls.” Br. at 19, but they point to no case or other source
of law that required CMS to break down which portion of the total projected disenrollment was
attributable to each part of the IFR and explain why those increases are justified. Such a demand
would not be consistent with the deferential standards for arbitrary and capricious review, which
merely ensures “the agency has acted within a zone of reasonableness.” Prometheus, 592 U.S. at
423. CMS satisfied the APA’s demands by assessing the costs and benefits of its implementation
of the community engagement requirement.

Plaintiffs contend that in light of evidence in the record that “the Work Requirement
generally, and the Challenged Provisions specifically,” would likely lead to some individuals
losing benefits, “CMS was required to explain how the choice to promulgate the Challenged
Provisions . . . carried a countervailing benefit.” Pls.” Br. 19-20. CMS identified the benefit of the
definition it chose, as noted above. 91 Fed. Reg. at 33,376. As to the downsides of that choice,
Congress made 5 U.S.C. § 553 inapplicable to this rulemaking, and it was not unlawful for CMS
to choose not to explicitly address every scrap of evidence that was sent, unsolicited, to CMS in
the run-up to the IFR’s issuance. Moreover, as Plaintiffs acknowledge, the “administrative
burdens” that concern them arise substantially from “the Work Requirement generally” which
requires all beneficiaries to demonstrate “community engagement.” Pls.” Br. 21. Congress imposed

these requirements, not CMS. And CMS explained that the “substantial impairment” limitation
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was necessary to ensure that Congress’s goals in enacting the statute were met. That weighing of
competing values is sufficient for purposes of the APA.

Plaintiffs also fault CMS for underestimating the level of disenrollment the medical frailty
definition will cause. Pls.” Br. at 19 n.8 (citing studies). CMS was not obliged to explicitly
differentiate these studies, but none of them renders the IFR arbitrary and capricious. One of the
studies, see ECF No. 106-71, is extra-record evidence dated July 2026 (after the IFR) that is not
appropriately considered in this APA case, see Dep t of Commerce v. New York, 588 U.S. 752, 780
(2019) (“[I]n reviewing agency action, a court is ordinarily limited to evaluating the agency’s
contemporaneous explanation in light of the existing administrative record.”). The other study is
outside the administrative record and its authors conceded that “[s]ignificant uncertainty surrounds
states’ implementation of the [Medicaid] community engagement requirements in section 71119”
because its estimates of the impact of those requirements were based on the experience of just two
states that adopted materially different community engagement requirements from the one
Congress enacted, ECF No. 106-70 at 7-8 (“CBO Report™). As the CBO Report admits, “[t]o the
extent that those states do not represent any practices that will be adopted by other states, the
number of people losing Medicaid could be higher or lower than estimated.” Id. at 8 (emphasis
added). Plaintiffs may not agree with CMS’s decision not to rely on these state programs as
benchmarks in its own estimates of disenrollments, but CMS acknowledged these experiences and
explained why it was not relying on them, which is all that the APA requires. 91 Fed. Reg. 33,456.

In the same vein, amici argue that CMS ignored other things it should have considered in
developing the IFR, namely harms to the entire healthcare system specifically stemming from the
challenged IFR provisions and evidence indicating the IFR’s definition of medical frailty would
tend to reduce workforce participation rather than increasing it. ECF No. 113 at 16-21. These
criticisms also miss the mark. On the first point, the harms amici focus on are increases in
uncompensated care costs and speculation about the impact of those increases. Id. at 16—18. But
those costs are downstream from decreases in Medicaid enrollment that, as noted, CMS explicitly
weighed in promulgating the IFR. Amici do not explain why CMS was separately bound to
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consider these downstream effects in the IFR; the central issue is disenrollment, and CMS has
adequately grappled with that central issue. Moreover, CMS did consider costs associated with
uncompensated care in the IFR. See 91 Fed. Reg. at 33,468 (Table 47: Accounting Statement;
factoring into the government effects subtotals transfers from the federal and state governments to
“beneficiaries and relevant entities,” including “State or local jurisdictions that reimburse
providers for otherwise-uncompensated care”). As for evidence regarding how the IFR’s definition
of medical frailty would impact workforce participation, amici admit that CMS relied on evidence
supporting its predictive judgment that the IFR on the whole would tend to increase workforce
participation. ECF No. 113 at 20 (citing 91 Fed. Reg. at 33,451). And they premise this argument
on the faulty and unexplained assumption that the IFR would “remov[e] . . . Medicaid coverage”
from “many individuals with serious health conditions [who] are already working,” ECF No. 113
at 20, even though such individuals would, by the very description amici offer, likely satisfy the
community engagement requirement. And to the extent that amici are referring to procedural
disenrollment, that issue is one CMS has clearly grappled with here. See 91 Fed Reg. 33,460.
Plaintiffs’ other points in service of this argument fare no better. They cite 42 U.S.C.
§ 18114(1) for support, Pls.” Br. at 19, but the IFR’s definition of medically frail “does not
implicate § [18114]” because that definition “places no substantive barrier on individuals’ ability
to obtain appropriate medical care or on doctors’ ability to communicate with clients or engage in
activity within a [government grant] project[.]” California by & through Becerra v. Azar, 950 F.3d
1067, 1095 (D.C. Cir. 2020) (en banc). Any eftfect that definition has on someone’s ability to access
medical care is ancillary and downstream of its direct effects on Medicaid coverage and thus is not
the type of a “barrier” to anyone “obtaining appropriate medical care” that § 18114(1) references.
Third, Plaintiffs argue that CMS failed to consider the administrative burden states faced
in implementing the IFR’s definition of medical frailty, relying for support in particular on (1)
informal presentations CMS shared with states that tentatively took a different approach to medical
frailty than the IFR eventually did, ECF No. 106-15 at 24-59, and (2) extra-record
communications from states that arrived days before the IFR’s release, see ECF Nos. 106-2 at 23—
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28 (email from California dated May 27, 2026), 106-11 at 27-28 (letter from Massachusetts dated
May 29, 2026), 106-66 at 2—4 (letter from six states dated May 29, 2026). Pls.” Br. at 20-23.

Plaintiffs’ arguments about the informal technical presentations that preceded the IFR’s
issuance mirror arguments they made at the preliminary injunction stage about reliance interests.
These arguments fare no better here than they did at the preliminary injunction stage. Plaintiffs
complain that the June 2026 release of the IFR “too late to stay on track for timely
implementation,” Pls.” Br. At 22, but Congress required that release date, not CMS. CMS was not
“changing the definition” of “medical frailty” in June 2026, id.; it was promulgating that definition
for the very first time, as authorized by Congress. CMS repeatedly stated that comments at these
meetings constituted “CMS’ preliminary policy, systems, and operational considerations”; that “all
information described here is preliminary and subject to change”; and that information was
“intended only to be a general informal summary of technical legal standards.” CMS,
Implementing Section 71119 of the Working Families Tax Cut Legislation, ECF No. 1-1 at 5 (Nov.
19, 2025). These slides also state that CMS’s engagement with stakeholders prior to the IFR’s
issuance was “[p]re-decisional and iterative,” with “[a]ll policies and requirements are subject to
change.” Id. at 11. As to medical frailty specifically, CMS stated only that its “intention” was to
use a definition “similar to” that at 42 C.F.R. § 440.315(f), not an identical one. /d. Nebraska’s
decision to implement the verification requirements ahead of an IFR was done in advance of
CMS’s formal approval, and therefore does not represent a fixed prior policy, either. Plaintiffs are
sophisticated entities who routinely deal with CMS and the federal regulatory process. They
understood that the IFR, not CMS’s presentations, would set the governing legal standards. CMS
did not commit legal error by not explicitly addressing Plaintiffs’ purported reliance interest in
these pre-decisional discussions in the IFR.

The extra-record communications from the states that objected to changes to the “medical
frailty” definition just before the IFR’s release are also not a basis for vacating it. Again, Congress
exempted this rulemaking from the notice-and-comment requirements of § 553. As such, states’
belated attempts to communicate with CMS at the end of May, just days before the IFR was
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published online, were properly excluded from the administrative record, and failure to respond to
them was not a violation of the APA’s requirement of reasoned decision-making. Plaintiffs’
argument also ignores that CMS conducted detailed estimates of the burdens states faced as a result
of the information collection and verification requirements of the IFR, as well as a complete
estimate of total costs of implementation. 91 Fed. Reg. at 33,425-49. It considered alternative
compliance procedures and, “where permitted ... allow[ed] States to implement these
requirements in a manner tailored to their specific needs.” Id. at 33,465—66. When possible, it
“aligned definitions of compliance activities as closely as possible with existing statutory and
regulatory requirements across Medicaid and/or other Federal benefit programs to minimize
disruption” of existing systems and capabilities. 91 Fed. Reg. at 33,465. Plaintiffs may have
preferred CMS to strike a different balance. But CMS explained that it reached its definition to
avoid “sweeping [into the exception] individuals whose conditions do not significantly impair their
functional capacity.” 91 Fed. Reg. at 33,373. Having acknowledged the potential costs of its
implementation strategy—costs which, to a significant degree, inhere in the policy Congress told
CMS to implement—CMS chose to proceed, and the reasons it gave for doing so satisfied the
APA’s deferential review standard.

Finally, Plaintiffs argue that the IFR failed to consider that the “States cannot rely solely
on records of ‘the presence of a particular diagnosis or condition’” in their systems to deem an
individual “medically frail.” See Pls.” Br. at 23—24. They suggest, but do not directly argue, that
the IFR violates § 1396a(xx)(5), which directs states to rely on “reliable” information available to
them, “where possible,” to confirm specified excluded individual status. But subsection (5), like
subsection (9), includes a broad delegation to CMS to “establish[]” the “standards” by which the
states engage in ex parte verification of excluded individual status.

It therefore fell to CMS to determine when ex parte information suffices to make this
determination, and when it does not. Consistent with subsection (5), the IFR directly requires states
in the first instance to “attempt to verify that an individual is a specified excluded individual” based
on medical frailty “using reliable information available to the State,” 42 C.F.R. § 435.557(f)(1).
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Elsewhere in the IFR, CMS explained that “States may use an approach that relies on lists of
qualifying diagnosis codes combined with utilization data and other factors, such as severity of
conditions, to determine medical frailty or otherwise having special medical needs.” 91 Fed. Reg.
at 33,406. In addition, states “should have access” to, among other things, other forms of relevant
information from federal, state, or local agencies; the state’s eligibility system; the individual’s
case record; payroll data; and encounter data, from which a finding of impairment could be made.
42 C.F.R. § 435.557(a). This permits states to verify medical frailty status ex parte in conformity
with 42 U.S.C. § 1396a(xx)(5), contrary to Plaintiffs’ erroneous assertions, see Pls.” Br. at 23-24.
CMS was aware that not every beneficiary would be capable of being verified ex parte, and it
extensively considered the burden of information requests on Plaintiffs (as well as those on current
enrollees and new applicants and enrollees). See 91 Fed. Reg. at 33,435. Ultimately, the statute
makes it CMS’s responsibility to establish standards governing when it is “possible” to verify
eligibility without relying on information provided by the beneficiary, and when it is not. CMS’s
explanation of its choice easily satisfies the APA’s standards.

Plaintiffs may disagree with the policy CMS chose, but CMS reasonably considered the
burdens of implementation on states, applicants, and beneficiaries in deciding how to implement
the statute. Its choices were reasonable and not arbitrary and capricious.

2. CMS Appropriately Explained The Use Of A One-Year Claim
Lookback Period For Determining Applicability Of The Medical
Frailty Exclusion

Generally speaking, the IFR permits data from claims adjudicated in the last year to be
used in verifying “medical frailty” because “older information may not reflect the individual’s
current condition.” 91 Fed. Reg. at 33,405. This is consistent with feedback CMS received while
it was developing the IFR. For example, one vendor proposing logic for system determinations of
medical frailty suggested that even “[p]ermanent conditions” trigger “a 12-month cadence during
which the [Medicaid beneficiary] remains exempt ... with automated extension if qualifying

evidence is observed in the subsequent year.” AR 4417. Plaintiffs aver that Defendants committed
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legal error by not giving stronger consideration to a two-year lookback for claims data. Studies
that are part of the administrative record weighed the impact of lookback windows of as short as
three months and as long as two years. AR 4728. Of course, expanding the time window increases
the likelihood of finding a diagnostic code consistent with medical frailty by a few percentage
points. But as the time window grows, so do the odds that a particular diagnostic code no longer
reflects a condition that substantially impairs the individual’s ability to complete the community
engagement requirement. If there have been no claims relevant to a potentially serious diagnostic
code for a long period of time, it could mean the person is no longer very sick or is not availing
themselves of the treatment CMS is encouraging them to receive. Plaintiffs would have preferred
a rule that scoped in claims data as old as twenty-four months, but CMS reasonably drew a line at
twelve months in order to balance competing interests in verifying status ex parte where possible
with the desire to avoid making designations based on stale data.

Excluding older “claims data” does not necessarily mean an individual will not be
designated as “medically frail.” For starters, it is not the only form of “reliable information
available to the State” that may be used to verify “medical frailty” on an ex parte basis. The
illustrative definition of this term in 42 C.F.R. § 435.557(a) encompasses eight different forms of
data. For instance, if a quadriplegic receives SSDI and seeks exclusion under item (aa), they have
already demonstrated in an administrative setting that they are unable to engage in “substantial
gainful activity.” That would constitute a form of “reliable information” as explained in
§ 435.557(a). So even if there is no data on claims processed within the last twelve months for a
particular individual, a state may still be able to verify his or her status ex parte. Moreover, if a
state cannot verify an applicant’s or beneficiary’s information through ex parte data sources, that
does not mean he or she will not be found medically frail. Rather, the regulations require the state
to seek further documentation or, under certain circumstances, attestation or other information
from the beneficiary in order to verify their exclusion from the community engagement
requirement. 42 C.F.R. § 435.557(f). At bottom, by drawing a line as to what type of claims data
would, and would not, be scoped into the medical frailty determination, CMS struck a reasonable
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balance between allowing states to use past data to verify medical frailty ex parte in some
circumstances and requiring them to seek out additional information to verify medical frailty to
ensure medical frailty exemptions are fully documented and legitimate.

Plaintiffs offer several arguments against the reasonableness of CMS’s chosen lookback
period for claims and encounter data. None persuades. They start by arguing that any data can get
stale at any time, even at a month old, yet CMS only placed limits on claims and encounter data,
not other sources of data. See Pls.” Br. at 24-25. But this argument proves too much and has no
limiting principle—on Plaintiffs’ view, CMS would have to allow states to look at any claims and
encounter data, no matter how old. Plaintiffs, in advocating for a two-year lookback rule, concede
that some restriction on this data set is reasonable and necessary to avoid designating individuals
as medically frail based on out-of-date information. The one-year restriction Defendants chose was
a reasonable one.

Plaintiffs next argue that CMS did not consider “data in the administrative record indicating
that a one-year claims period—as opposed to a two-year claims period—would result in denying
the medical frailty exclusion to at least two million people with serious conditions.” Pls.” Br. at 25
(citing AR 4728-30). Even if a two-year lookback would be reasonable, CMS was not required to
adopt that specific period because a one-year lookback period was also reasonable. See FERC v.
Elec. Power Supply Ass’n, 577 U.S. 260, 292 (2016) (noting the arbitrary and capricious standard
“is narrow” and, under it, “[a] court is not to ask whether a regulatory decision is the best one
possible or even whether it is better than the alternatives”). Plaintiffs’ arguments also fail because,
as already noted, the cited study (which was part of the administrative record) looked only at claims
data, not other categories of data that states must (or at least may) consider in verifying medical
frailty. AR 4727-28. So that study does not prove anything about how many people, if any, might
not be classified as medically frail as a result of CMS’s chosen lookback period.

Plaintiffs then argue that CMS’s one-year lookback is inconsistent with (1) “the statute’s
direction ... that States should, to the greatest extent possible, verify compliance with and
exclusion from the Work Requirement ‘without requiring’ Medicaid members ‘to submit additional
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information” and (2) “CMS’s own direction that States ‘must consider such factors as the
administrative costs associated with establishing and using the data match compared with the
administrative costs associated with relying on documentation, and on program integrity in terms
of the potential for ineligible individuals to be enrolled and for eligible individuals to be denied
coverage.’” Pls.” Br. at 25-26 (quoting 91 Fed. Reg. 33,394). The first argument fails on its face
because what is “possible” in this context directly turns, in part, on CMS’s judgment about what
“standards” should apply to state determinations about what constitutes “reliable information
available to the State,” a judgment Congress delegated to CMS. 42 U.S.C. § 1396a(xx)(5). There
is no inconsistency with the statute here. And similarly, there is no inconsistency with CMS’s
direction to states, because the language Plaintiffs quote does not apply to the categories of
“reliable information available to the State” explicitly defined by the IFR. The IFR does not limit
that definition to the categories explicitly defined; to the contrary, it requires states to “identify
data sources that provide reliable information relevant” to determining whether someone
complied, is deemed to have complied, or is excluded from complying with the community
engagement requirement. 42 C.F.R. § 435.557(b)(1)(1). The quoted language directs states to
consider those factors in deciding whether “establishing a connection to or process to obtain
information from a data source would not be effective[.]” Id. § 435.557(b)(1)(i1).

Plaintiffs conclude by arguing that CMS “failed to consider” that the one-year lookback
would impose “additional costs on [them.]” Pls.” Br. at 26. This argument is misplaced because, as
already discussed, CMS thoroughly considered the costs to states of implementing the community
engagement requirement through the IFR. See supra Argument § L.B.1.

3. CMS’s Standards Allowing States To Accept Self-Attestations To
Verify Medical Frailty Are Reasonable And Reasonably Explained

CMS received feedback urging it to exercise its authority to entirely prohibit states from
relying on self-attestation, AR 4753-58, which is how Guam’s process for identifying medically
frail individuals in the ABP context works, AR 4053 (“Guam does not accept self-attestation,

instead requiring that individuals wishing to be identified as medically frail submit a ‘Medically
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Frail Certification’ form with a certification from a medical provider that they meet the medically
frail standard.”); see also AR 4077-78. CMS did not go that far. As CMS explained, “for
individuals who are newly applying for Medicaid, and for enrolled beneficiaries who are newly
attesting to specified excluded individual status based on medical frailty or otherwise having
special medical needs, there may not be reliable information available to the State.” 91 Fed. Reg.
at 33,406. CMS’s approach gives beneficiaries some time from enrollment to seek and obtain
healthcare services for their conditions, and thereby generate claims or encounter data that could
facilitate their continued qualification for medically frail status, making further self-attestation
unnecessary. CMS explained “that requiring verification of medical frailty to confirm an
individual’s specified excluded status using data or other documentation after the State has verified
that exclusion using a statement or other information provided under penalty of perjury (such as a
screening tool) will motivate individuals to access care.” Id. Consequently, it only allowed states
to rely on self-attestations about medical frailty once per beneficiary per period of enrollment,
starting January 1, 2028. 42 C.F.R. § 435.557(f)(1)(ii).> This reasonable approach amply satisfies
the APA’s requirements.

CMS’s approach to self-attestations for medical frailty also balanced concerns about
“abdication of the determination to the very person whose eligibility is at issue,” AR 4753, with
concerns, provided in other feedback, that prohibiting self-attestations entirely could put new or
newly medically frail applicants “in a Catch-22,” unable to generate supporting clinical data
without coverage and rendering them unable to prove Medicaid eligibility, AR 4794. See also, e.g.,
AR 3888 (arguing that self-attestation can help medically frail people “to enroll in Medicaid and
get the diagnoses and health care they need”), 3939 (same but specific to “individuals with serious

behavioral health conditions”), 4450 (advocating for self-attestation for, inter alia, “new Medicaid

> To accommodate states that might need to make “system and process changes” needed to
implement new documentation requirements, 91 Fed. Reg. at 33,407, CMS allowed states to rely
on self-attestation “to verify an applicant or beneficiary is medically frail or otherwise has
special medical needs, each time the State verifies an individual’s medical frailty” prior to
January 1, 2028. 42 C.F.R. § 435.557(f)(1)(i).
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beneficiaries™), 4775 (advocating for “[a]llowing self-declaration” for “people with serious health
conditions” who are “newly applying for Medicaid”); 4785 (“Attestations and screeners will allow
programs to identify individuals with medical frailty who are not yet formally captured in other
data sources.”); 4797 (advocating for use of self-attestation “for the first year of implementation”
of the CE requirement, which the IFR allows). This is an eminently reasonable balance to strike.

In the face of this sensible explanation, Plaintiffs insist the IFR’s provisions concerning
self-attestation are arbitrary and capricious. Pls.” Br. at 26-28. Their insistence is premised on a
misunderstanding of CMS’s authority here. Plaintiffs’ arguments on this score all rest on the
presumption that CMS was required to allow states to rely on self-attestations from applicants and
beneficiaries without limitation unless it affirmatively justified limitations on that reliance. See id.
Plaintiffs have it backwards. The statute empowers CMS to “specif[y]” the “standards” by which
states “determine[]” whether an individual is a “specified excluded individual” for purposes of the
community engagement requirement. 42 U.S.C. § 1396a(xx)(9)(A)(ii).® CMS exercised this
authority here to set the standards by which states may accept self-attestations, and, as explained,
it set reasonable standards supported by a sensible explanation.

Even considered more granularly, the states’ arguments here fail. They complain first about
a lack of evidence that requiring data or other documentation to verify medical frailty after an
initial self-attestation “will make Medicaid members more likely to access available care,” Pls.’
Br. at 27, but “[tlhe APA imposes no general obligation on agencies to produce empirical
evidence.” Stillwell v. Office of Thrift Supervision, 569 F.3d 514, 519 (D.C. Cir. 2009). And CMS
gave a “reasoned explanation” for its conclusion. /d. If an individual has claimed under penalty of
perjury to be medically frail, but knows that will not suffice in the future, that will naturally
motivate them to get treatment and generate claims and encounter data that can be used to verify

their condition in the future.

® Plaintiffs initially alleged CMS’s standards for allowing self-attestations to verify medical
frailty were contrary to law, Compl. 9§ 214, but that assertion lacks merit. It was not pressed in the
motion for a preliminary injunction or in this summary judgment motion. As such, Plaintiffs
should be deemed to have abandoned it.
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Plaintiffs next argue that the agency failed to grapple with the impacts CMS’s standards
concerning medical frailty self-attestations would have on the resources of providers and the
government (both state and federal). /d. This is a red herring. Those standards do not force anyone
to access care, let alone care they do not need. And it is surprising that Plaintiffs would characterize
as a burden Medicaid beneficiaries accessing care they do need, which is what CMS anticipates
its self-attestation standards will motivate. Of course, that care will cost the government money
and take providers’ time and energy, but the desire is that this care will help at least some medically
frail individuals obtain independence and self-sufficiency without needing government assistance.

Plaintiffs finally argue that the agency did not consider “evidence in the administrative
record” suggesting it may be difficult for some Medicaid beneficiaries “to obtain documentation
from a provider confirming that they qualify for a work requirement exclusion” and suggesting
self-attestations can be reliable and “less burdensome to states” than other alternatives. Pls.” Br. at
27-28. But CMS allowed for self-attestations; it just does not allow for them at all times and under
all circumstances. Moreover, the goal of this policy is to motivate people to receive treatment and
thereby generate the type of data both parties to this litigation would prefer CMS uses to verify
medical frailty: recent claims and encounter data from the beneficiary that can be used to verify
status ex parte. 91 Fed. Reg. at 33,406—07. Limiting self-attestation is therefore important in
developing a system that does not require beneficiaries to re-certify their eligibility. Plaintiffs do
not argue or otherwise offer any reason to think CMS was required to expound on every single
edge case that might result from its chosen standards. CMS analyzed the burdens on beneficiaries
and states in detail in the IFR, 91 Fed. Reg. at 33,425-49.

C. The IFR Comports With The Spending Clause

Plaintiffs do not pursue their Spending Clause claim from Count III of the Complaint.
Compare Compl. 99 222-28 with Pls.” Br. at 7 n.2. Nonetheless, Defendants now move for
summary judgment on this claim, which fails as a matter of law.

Plaintiffs allege that CMS has violated the Spending Clause because the IFR does not

provide adequate notice of the states’ obligations and “exercises Congress’s spending clause power
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in an unconstitutional manner.” Compl. 49 225-27. This fails to even state a cogent constitutional
objection. The Spending Clause, part of Article I of the Constitution, is an enumerated power of
Congress; it does not limit the authority of the Executive Branch. Thus, the only constitutional
question is whether Congress can, consistent with the Spending Clause, make Medicaid spending
contingent on a community engagement requirement with a medical frailty exclusion subject to
CMS’s discretionary authority to define that term. The answer to that question is “yes.”

“Medicaid offers States ‘a bargain.’ In return for federal funds, States agree ‘to spend them
in accordance with congressionally imposed conditions.”” Medina v. Planned Parenthood S. Atl.,
606 U.S. 357, 362—63 (2025) (citations omitted). As relevant here, the WFTC legislation added a
new condition to states’ receipt of federal Medicaid funds: they must apply the community
engagement requirement to applicable individuals applying to enroll or newly or currently enrolled
in Medicaid in accordance with § 1396a(xx). Included within the terms of that condition is the
exclusion of “specified excluded individual[s]” from the universe of “applicable individual[s].”
42 U.S.C. § 1396a(xx)(9)(A)(1), (i1). States determine who is a specified excluded individual “in
accordance with standards specified by the Secretary,” id. § 1396a(xx)(9)(A)(ii), and within the
universe of specified excluded individuals are those who are “medically frail or otherwise ha[ve]
special medical needs (as defined by the Secretary),” id. § 1396a(xx)(9)(A)(ii)(V). Under the plain
language of the statute, as already explored fulsomely above, see supra Argument § I.A., Congress
gave CMS authority to define who is medically frail and prescribe standards by which states may
determine who is medically frail. States must comply with this clear condition, among many
others, to continue receiving federal Medicaid funds.

Nothing about this scheme offends the Spending Clause. See, e.g., Pennhurst State School
& Hosp. v. Halderman, 451 U.S. 1, 17 (1981) (observing that Spending Clause permits Congress
to impose unambiguous conditions on federal grants). Medicaid is replete with provisions that
make the financial obligations of the states dependent upon discretionary exercises of authority by

CMS. To the extent the states claim unconstitutional coercion because the Secretary has discretion
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to define a statutory term, see Compl. 9§ 227, that argument would call into question many sections
of the U.S. Code that turn to agencies to define statutory terms that impact funding.

Meanwhile, the cost of compliance with the IFR provisions at issue is not even arguably of
such a magnitude as to render it coercive. Consider that in National Federation of Independent
Business v. Sebelius, 567 U.S. 519, 575 (2012) (“NFIB”), Congress “threaten[ed] to withhold all
of a State’s Medicaid grants” to induce acceptance of expanded Medicaid. Indeed, the remedy in
NFIB was to permit states to decline the expansion funding. By any measure the fiscal impacts
Plaintiffs speculate about in this case—including increased administrative costs, implementation
burdens, and expenditures on medical care due to lower Medicaid enrollment—are orders of
magnitude smaller than what was at issue in NFIB, the only occasion on which the Supreme Court
has recognized this sort of claim of coercion. See also South Dakota v. Dole, 483 U.S. 203, 211
(1987) (no Spending Clause claim for loss of small fraction of highway funding). Accordingly,
summary judgment for Defendants on Count III is warranted.

II. Regardless, Plaintiffs’ Requests For Relief Are Not Appropriate Here

Because CMS followed the statute and the APA’s requirement of reasoned decisionmaking,
the Court need not reach the issue of proper remedy and should instead enter judgment upholding
the IFR’s lawfulness in all the particulars on which Plaintiffs challenge it. But even if this Court
were to decide otherwise, it should provide much more limited relief than Plaintiffs request, for
several reasons. The Court should not enter any declaratory relief, but if it does, such relief should
be limited to match the scope of the other relief granted by the Court, if any.

A. Vacatur Is Not Appropriate Here

First, while relevant circuit caselaw identifies vacatur as an available remedy for a
successful APA challenge to a regulation, Town of Weymouth v. Mass. Dept of Envtl. Prot.,
961 F.3d 34, 58-59 (1st Cir. 2020), on reh’g, 973 F.3d 143 (1st Cir. 2020), the APA itself does not
reference vacatur, instead remitting Plaintiffs to traditional equitable remedies like injunctions,
5 U.S.C. § 703. There is no indication that Congress intended to create a new and radically

different remedy in providing that courts reviewing agency action should “set aside” agency
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“action, findings, and conclusions.” Id. § 706(2); see United States v. Texas, 599 U.S. 670, 693—
702 (2023) (Gorsuch, J., concurring in the judgment) (detailing “serious” arguments that “warrant
careful consideration” as to whether the APA “empowers courts to vacate agency action”).

Second, even under applicable circuit precedent, vacatur is not automatic. Cent. Me. Power
Co.v. FER.C., 252 F.3d 34, 48 (1st Cir. 2001). Indeed, the APA is explicit that its provisions do
not affect “the power or duty of the court” to “deny relief on” any “equitable ground,” 5 U.S.C.
§ 702, and equitable relief does not “automatically follo[w] a determination” that a defendant acted
illegally, eBay Inc. v. MercExchange, LLC, 547 U.S. 388, 392-93 (2006). “Whether to vacate an
agency’s flawed decision or remand without vacatur is within [the] discretion [of] the reviewing
court, and ‘depends inter alia on the severity of the errors, the likelihood that they can be mended
without altering the order, and on the balance of equities and public interest considerations.”” Town
of Weymouth, 961 F.3d at 58 (quoting Cent. Me. Power Co., 252 F.3d at 48).

Vacatur is not appropriate here because all factors weigh against it. As already explained,
the IFR is fully consistent with the statute and is not undermined by any fatal logical flaws. The
remainder of Plaintiffs’ critiques of the challenged IFR provisions go to how fulsome CMS’s
deliberation about, and explanation for, them was. And while CMS concedes no errors in its
deliberation or explanation, even if the Court agreed with Plaintiffs and found fault with either,
any such faults would be fixable on remand without necessitating changes in the IFR and thus
would not be severe enough to warrant vacatur.

Furthermore, the balance of the equities and public interest tip decisively against vacatur.
The community engagement requirement must be implemented by January 1, 2027. 42 U.S.C.
§ 1396a(xx)(1). Congress set this deadline alongside the June 1, 2026 deadline it set for CMS to
promulgate an interim final rule implementing the community engagement requirement and the
waiver of the agency’s general rulemaking obligations under 5 U.S.C. § 553 (including the
requirements to afford notice and comment and delay implementation of substantive regulations
past their publication date) that invariably tend to delay agency rulemaking, 139 Stat. at 314,
§ 71119(d), evincing Congress’s clear preference for expedited rulemaking and implementation.
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All relevant states, including Plaintiffs and many others, have been working for months already,
in close consultation with CMS, to develop systems to implement it in accordance with the IFR.
Declaration of Sara Vitolo § 11. Vacatur of the challenged IFR provisions would upend that
development process minutes to midnight and stymie CMS and states from complying with
Congress’s will. /d. Particularly disruptive would be vacatur of any IFR provisions that the agency
may ultimately restore on remand in further rulemaking (i.e., speaking hypothetically only, any
IFR provisions this Court might consider vacating for any reason that does not conclusively
foreclose their eventual re-promulgation). /d. 9 12. It would also cost tens of millions of dollars
for states and CMS to comply and would likely cause “significant and ongoing confusion among
beneficiaries, states, and other stakeholders” and “inappropriate disenrollments,” effects only
magnified by the short timetable states and CMS would face to comply. /d. 9 13-14.

Up against these weighty interests on the Government’s side is Plaintiffs’ putative interest
in marginally more process and explanation of lawful policy choices. Even if the Court credits this
interest, it does not outweigh the equities favoring the government or the public interest, set by
Congress, in timely implementation of the statute. The Court should thus decline to vacate any
portions of the IFR, even if it orders a remand for further consideration of certain issues.

B. No Injunction Is Appropriate Here
While the APA specifically contemplates injunctions as a remedy, see 5 U.S.C. § 703, in

order to obtain one here, Plaintiffs “must show (1) ‘actual success on the merits of its claims;’ (2)
that [they] ‘would be irreparably injured in the absence of injunctive relief;” (3) that the harm
suffered ‘from the defendant’s conduct would exceed the harm to the defendant from the issuance
of an injunction;’ and (4) that ‘the public interest would not be adversely affected by an
injunction.’” Doe v. R.I. Interscholastic League, 137 F.4th 34, 40 (1st Cir. 2025). They have not
shown any of these factors exist here. And injunctive relief against the IFR provisions Plaintiffs
specifically challenge here would be inappropriate for the same balance-of-equities and public-
interest reasons vacatur is inappropriate here, regardless of whether Plaintiffs succeed on the merits

of their claims or face irreparable harm. If the Court agrees that vacatur is not appropriate,
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injunction would be all the more inappropriate since CMS would need to seek relief from an
injunction to pursue its otherwise-lawful policy after remand.

The Court should also reject Plaintiffs’ still more inappropriate request that it “enjoin CMS
from penalizing Plaintiffs for a period of six months for any delays in complying with the IFR.”
Pls.” Br. at 29. This relief would apply indiscriminately to all Plaintiffs even though they admit
some of them will, in fact, be able to comply with the IFR by the deadline (January 1, 2027), see
id. at 30. They thus have not shown they would be irreparably injured absent this specific type of
injunction. And, similar to their request for a preliminary injunction, the purported injuries they
complain about here, see id. at 29-30 (citing ECF No. 105 99 227-45) arise not from the IFR itself
but from the timeline to implement it, which, as this Court already observed, “was set by Congress
in H.R. 1, not by CMS in the challenged IFR.” ECF No. 94 at 4.

Meanwhile, the harm to CMS from such an injunction is manifest—injunction against
enforcement of the entire IFR for six months against Plaintiffs would significantly hamper CMS’s
ability to ensure that they comply with § 1396a(xx) by the statutory deadline. And this injunction
would injure the public interest, as Congress determined it. Congress required states to comply
with this condition on continued Medicaid funding by January 1, 2027, subject only to a possible
exemption “from compliance with [§ 1396a(xx)]” for states that request it and show, to CMS’s
satisfaction, that they are making “a good faith effort to comply with [§ 1396a(xx)].” 42 U.S.C.
§ 1396a(xx)(11)(A). No such exemption has been issued, and Plaintiffs have not challenged the
absence of such an exemption in this case. Congress directed CMS to consider a variety of factors
in making this good-faith effort determination, limited the maximum duration of an exemption,
allowed CMS to terminate the exemption early for states that do not continue their good-faith
compliance efforts, and required states to submit quarterly progress reports and other relevant
information to enable CMS oversight of those continued efforts. Id. § 1396a(xx)(11)(B)—(D). A
court order “enjoin[ing] CMS from penalizing Plaintiffs for a period of six months for any delays

in complying with the IFR” would not be subject to any of those requirements or limitations.
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Plaintiffs style this request as a return to “the pre-litigation status quo,” but that is not at all
what this would be. The pre-litigation status quo would involve Plaintiffs complying with the
statute and IFR by January 1, 2027, unless they persuaded CMS to issue an exemption as provided
for by Congress. At best, they would be exempt from compliance with any provisions the Court
vacated (though none should be, as already discussed), but they would need to comply with the
remaining provisions. Their requested specific injunction here would create an entirely new
enforcement regime that would de-fang, for six months, the only way the IFR may be effectively
enforced. Aggravating matters, it would give Plaintiffs special treatment vis-a-vis non-plaintiff
states who would still be affected by universal vacatur of any of the IFR’s challenged provisions,
even though, as noted, Plaintiffs have not even shown that all of the Plaintiffs require this
solicitude. Such an injunction would plainly run against the public interest, and under no

circumstances should the Court issue it here.

CONCLUSION
For the foregoing reasons, Defendants respectfully request that summary judgment be
entered in favor of the Government. In the alternative, the Court should remand this case to the
agency for further proceedings in accordance with this Court’s decision without vacating any

aspect of the IFR or otherwise enjoining its enforcement in any way.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

COMMONWEALTH OF
MASSACHUSETTS, et al.,

Plaintiffs,

V.
No. 1:26-cv-12962
MEHMET OZ, M.D., in his official capacity
as Administrator of the Centers for Medicare
& Medicaid Services, et al.,

Defendants.

DEFENDANTS’ STATEMENT OF MATERIAL FACTS
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

L. The Medicaid Program

1. Enacted in 1965, Medicaid is a cooperative federal-state program in which the
Federal Government supplies funding to states to assist them in providing medical assistance to
specified categories of low-income individuals. 42 U.S.C. §§ 1396 ef seq.

2. Each state that elects to participate must submit a plan for approval to the Secretary,
who generally exercises his authority under the Medicaid statute through CMS. 42 U.S.C.
§§ 1396, 1396a; Arkansas Dep’t of Health & Human Servs. v. Ahlborn, 547 U.S. 268, 275 (2006).

3. If the plan is approved, the state receives Medicaid funds from the federal
government for a percentage of the money spent by the state in providing covered medical care to
eligible individuals. 42 U.S.C. § 1396b (a)(1).

4.  If state programs do not comply with the requirements of sections 1396 and 1396a,
the Secretary can initiate proceedings to deny federal financial participation (FFP) in whole or in
part “until the Secretary is satisfied that there will no longer be any such failure to comply.”

42 U.S.C. § 1396c.
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II. The Community Engagement Requirement For Medicaid Eligibility
5. On July 4, 2025, President Trump signed into law H.R. 1, known colloquially as

the One Big Beautiful Bill Act, which CMS often refers to as the Working Families Tax Cut
(“WFTC”) legislation. Pub. L. No. 119-21, 139 Stat. 72.

6. The WFTC legislation contains a “community engagement requirement for certain
individuals” in order to be eligible for Medicaid. Id. at 306—14 (section 71119).

7. Paragraph (1) of the statute, codified at 42 U.S.C. § 1396a(xx), requires the states
and D.C. to “provide, as a condition of eligibility for medical assistance for an applicable
individual, that such individual is required to demonstrate community engagement.” 42 U.S.C.
§ 1396a(xx)(1), (9)(C) (definition of “State™).

8. “Applicable individuals” are those made eligible for Medicaid by the Affordable
Care Act—generally speaking, nonpregnant adults ages 19—64 with income under 138 percent of
the federal poverty level, a group often referred to as the Medicaid “expansion population.”

9. “Applicable individuals” also include those eligible for or enrolled in a
demonstration project under 42 U.S.C. § 1315 that provides coverage that meets minimum
essential coverage requirements and who are ages 19-64, not pregnant, and not entitled to or
enrolled in Medicare Part A or B, and who are not otherwise eligible to enroll in Medicaid under
the state plan.

10. Paragraph (2) of section 1396a(xx) defines the community engagement
requirement that must be met for at least one month prior to enrollment and during a review period.

11. The requirement can be met in many ways, including part-time work, community

service, or participation in a work or educational program. Id. § 1396a(xx)(2).

A. The Community Engagement Requirement Does Not Apply To Individuals
Who Are “Medically Frail”

12. Paragraph (9) of § 1396a(xx) includes definitions used throughout the community

engagement statute.



Case 1:26-cv-12962-RGS  Document 138-2  Filed 09/18/26 Page 3 of 14

13. The statute defines “applicable individuals,” as used in paragraph (1) and
throughout the statute, both in terms of affirmative requirements and by carving out “specified
excluded individuals” to whom the community engagement requirement does not apply. Id.
§ 1396a(xx)(9)(A)(1).

14. “Specified excluded individual” means “an individual, as determined by the State
(in accordance with standards specified by the Secretary),” who falls in certain categories,
including pregnant and postpartum women, inmates at public institutions, participants in certain
treatment programs for drug addiction or alcoholism, disabled veterans, certain caregivers, and
members of Indian tribes. Id. § 1396a(xx)(9)(A)(i1)1I), (IIT), (IV), (VII), (VIID), (IX).

15. “Specified excluded individual” also includes someone

(V) who is medically frail or otherwise has special medical needs (as defined by
the Secretary), including an individual—

(aa) who is blind or disabled (as defined in [42 U.S.C. §] 1382¢);

(bb) with a substance use disorder;

(cc) with a disabling mental disorder;

(dd) with a physical, intellectual or developmental disability that significantly

impairs their ability to perform 1 or more activities of daily living; or

(ee) with a serious or complex medical condition.

Id. § 1396a(xx)(9)(A)(ii)(V).
16. No other category of “specified excluded individual” contains the parenthetical “as
defined by the Secretary” that modifies the phrase “medically frail or otherwise has special medical

needs” in subclause (V).

B. Implementation Of The Community Engagement Requirement

17. Section 71119(d) of the WFTC legislation directed CMS to “promulgate an interim
final rule for purposes of implementing the provisions of, and the amendments made by, this
section,” such that notice and comment was not required to issue a legally effective rule. 139 Stat.
at 314.

18. It further states that “[a]ny action taken to implement the provisions of, and the

amendments made by, [§ 71119], shall not be subject to the provisions of [§ 553].” Id.
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II1. Pre-IFR Feedback

19. CMS received a substantial amount of unsolicited comments from the public
concerning or relevant to how to implement the community engagement requirement.

20. An August 17,2017 letter, from Simon & Co., LLC, advocated for states to perform
“a functional analysis” rather than “rely[ing] on a simple list of conditions to determine medically
frail status.” AR 3804.

21.  An October 20, 2025 letter from several disability and aging organizations noted
that “the employment rate for working age people with disabilities [is] []37.4%,” AR 3885, and
elsewhere argued that self-attestation can help medically frail people “to enroll in Medicaid and
get the diagnoses and health care they need,” AR 3888.

22. A November 10, 2025 letter from the President & CEO of the Association for
Behavioral Health and Wellness argued that “[a]ttestation . . . should be [a] key component[] of
the medically frail determination process” because “[m]any individuals with serious behavioral
health conditions lack recent claims data or formal diagnoses due to barriers such as limited access
to care, stigma, or prior coverage disruptions.” AR 3939.

23. A November 17, 2025 spreadsheet from the Center for Health Law and Policy
Innovation described a South Dakota Medicaid waiver that defined “Medically frail individuals”
as “individuals unable to work due to cancer or other serious or terminal illness.” AR 3985
(emphasis added).

24. A November 19, 2025 letter from two senior attorneys from the National Health
Law Program described “draft state work requirements policies that [would have] require[d] an
individual who falls within one or more of the five listed categories to show that they are also
unable to work.” AR 4001.

25. A December 3, 2025 letter from Michael Lewis of the American Association of

29 ¢

People with Disabilities argued that “medically frail” and “special medical needs” “[s]hould cover
anyone whose health or functional limitations interfere with meeting requirements.” AR 4038

(emphasis added).
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26. A December 4, 2025 report from the National Health Law Program noted that, with
respect to Guam’s process for identifying medically frail individuals in the context of alternative
benefit programs, “Guam does not accept self-attestation, instead requiring that individuals
wishing to be identified as medically frail submit a ‘Medically Frail Certification’ form with a
certification from a medical provider that they meet the medically frail standard.” AR 4053; see
also AR 4077-78.

27. AFebruary 14, 2026 proposal for medical frailty logic from Gainwell Technologies,
a healthcare technology company, proposed to base medical frailty determinations on the presence

2

of a “medical condition or disorder,” an “indicator of frailty,” and an “active pharmaceutical
treatment,” not simply “[t]he presence of a single diagnosis or procedure code” and also suggested
that even “[plermanent conditions” trigger “a 12-month cadence during which the [Medicaid
beneficiary] remains exempt . . . with automated extension if qualifying evidence is observed in
the subsequent year.” AR 4417 (emphasis omitted)

28. A February 24, 2026 letter from the Chair of the Board of the Association for
Clinical Oncology advocated for self-attestation for, inter alia, “new Medicaid beneficiaries.” AR
4450.

29. A March 20, 2026 slide show summarizing a study from researchers at the Harvard
T.H. Chan School of Public Health looked at how medical frailty determinations would be
impacted by lookback windows for medical claims data of as short as three months and as long as
two years, though it looked only at claims data, not other categories of data that states must (or at
least may) consider in verifying medical frailty. AR 4727-30.

30. A March 27, 2026 legal memorandum from the Foundation for Government
Accountability expressed concerns that allowing individuals enrolling or enrolled in Medicaid to
self-attest to medically frail status would amount “abdication of the determination to the very
person whose eligibility is at issue” and otherwise urged CMS to exercise its authority to entirely

prohibit states from relying on self-attestation. AR 4753-58.
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31.  AnApril 17,2026 letter from the Advocacy Director of #MEAction advocated for
“[a]llowing self-declaration” for “people with serious health conditions” who are “newly applying
for Medicaid.” AR 4775.

32.  AnApril 17, 2026 Viewpoint paper published in the JAMA Health Forum argued,
“Attestations and screeners will allow programs to identify individuals with medical frailty who
are not yet formally captured in other data sources.” AR 4785.

33. A May 26, 2026 news article published by Sigi Ris of IWP News reported on
concerns expressed by the Senior Advisor on Medicaid Policy at Families USA that prohibiting
self-attestations entirely could put new or newly medically frail applicants “in a Catch-22,” unable
to generate supporting clinical data without coverage and rendering them unable to prove Medicaid
eligibility. AR 4794.

34. A May 28, 2026 email from the Senior Director for Federal Advocacy at the
American Cancer Society advocated for use of self-attestation “for the first year of
implementation” of the CE requirement. AR 4797.

35. A letter from the Executive Director of the National Association of State Head
Injury Administrators and the President & CEO of the Brain Injury Association of America argued
that “[c]lear guidance from CMS can help states both identify individuals who should be exempt
due to significant functional impairments and support those who are able to participate in
community engagement activities.” AR 4802.

IV.  The Interim Final Rule

36. Congress directed CMS and the states to implement the community engagement
requirement no later than January 1, 2027. See 42 U.S.C. § 1396a(xx)(1).

37. To meet this deadline, Congress directed CMS to “promulgate an interim final rule
for purposes of implementing the provisions of, and the amendments made by,” the WFTC

legislation by June 1, 2026. 139 Stat. at 314, § 71119(d).
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38. CMS did so, making an interim final rule available for inspection on June 1 that

appeared in the Federal Register on June 3.!

A. Definition of “Medically Frail”

39. Prior to the WFTC legislation, states were required to provide coverage to
individuals eligible for or enrolled in the adult expansion population at 42 U.S.C.
§ 1396a(a)(10)(A)(@1)(VIII) through an alternative benefit plan, or ABP. See generally 42 U.S.C.
§§ 1396a(k)(1), 1396b(i)(26), 1396d(y). See 91 Fed. Reg. at 33,372-77.

40. The ABP statute and its implementing regulations provide protections related to
enrollment in ABPs for those who are “medically frail or otherwise an individual with special
medical needs (as identified in accordance with regulations of the Secretary).” Id. § 1396u-
7(@)(2)(B)(vi).

41. The relevant regulation created to implement § 1396u-7(a)(2)(B)(vi), 42 C.F.R.
§ 440.315, limits a state’s ability to define “medically frail or an individual with special needs” as

follows:

For these purposes, the State’s definition of individuals who are medically frail or
otherwise have special medical needs must at least include [certain individuals
under the age of 19], individuals with disabling mental disorders (including
children with serious emotional disturbances and adults with serious mental
illness), individuals with chronic substance use disorders, individuals with serious
and complex medical conditions, individuals with a physical, intellectual or
developmental disability that significantly impairs their ability to perform 1 or more
activities of daily living, or individuals with a disability determination based on
Social Security criteria or in States that apply more restrictive criteria than the
Supplemental Security Income program, the State plan criteria.

42 C.F.R. § 440.315(%).
42. The text of the WFTC legislation contains no explicit references to § 1396u-

7(a)(2)(B)(vi) or to its corresponding regulation.

! The Secretary signed the IFR, see 91 Fed. Reg. at 33,482, and references to him and CMS herein
are generally used interchangeably since, as noted above, the Secretary administers Medicaid
through CMS.
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43. While § 440.315(f) authorizes states to add categories of “medically frail” persons,
subclause (V) empowers CMS to “define” the phrase.

44. The text of the subclause deviates from § 440.315(f) in numerous ways.

45. For example, item (bb) removes the limitation that “substance use disorders” be
“chronic” found in the ABP regulation, and the catch-all provision of item (ee) was rewritten to
clarify it applies to “a serious or complex medical condition.”

46. As such, CMS exercised its definitional authority to create “a separate but similar
definition of medically frail for community engagement purposes” rather than adopting the
definition used for ABPs verbatim. 91 Fed. Reg. at 33,373.

47. In considering how to exercise its discretion, CMS did “not identif[y] any other
populations that we believe could reasonably be considered medically frail outside of the five
categories identified” in the statute. /d.

48. It also expressed concern “that there may be more of an incentive for some States
to include individuals who would not reasonably be considered medically frail.” /d.

49. As such, the new “community engagement” rules define “medically frail or
otherwise has special needs” to reflect the “distinct[ions]” between the community engagement
requirement and the restrictions on ABPs, in two ways. Id. at 33,372.

50. The IFR limits the exclusion to individuals whose “physical, mental, or other
behavioral health condition significantly impairs the individual’s ability to comply with the
community engagement requirement,” regardless of which subpart the individual falls under.
42 C.F.R. § 435.554(c)(5)(1).

51.  CMS concluded that “[t]he best reading of the statutory phrase ‘medically frail or
otherwise has special medical needs’ is one that considers not only the presence of a particular
diagnosis or condition, but also the extent to which the condition impairs an individual’s ability to
engage in community engagement activities (including but not limited to work).” 91 Fed. Reg. at

33,373.
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52. Section 1396a(xx)(9)(A)(ii) authorizes CMS to set “standards” by which states
determine which individuals are excluded, and subclause (V) authorizes CMS to “define[]” “who
is medically frail or otherwise has special medical needs” for purposes of the exclusion.

53. The IFR further refines the statutory definitions of two of the five categories of
“medically frail or otherwise has special medical needs.”

54. CMS excluded individuals in “stable recovery” from a substance use disorder from
claiming “medical frailty” status, “since their SUDs are unlikely to significantly impair their ability
to comply with the community engagement requirement.” 91 Fed. Reg. at 33,374.

55. CMS also narrowed the conditions that could be considered a “serious or complex
medical condition” by relying on a report the Institute of Medicine (now the National Academy of
Medicine) prepared in response to a request from the Health Care Financing Administration (now
CMS).

56. That report proposed a nuanced definition of what it means for a medical condition
to be “serious and complex,” and acknowledged that the determination dynamic, as “conditions
may be serious and complex at some points during [a patient’s] disease or disability,” but may not
be “serious and complex for all patients at all times.” Id. at 33,375-76 & n.74.

57. The IFR provides a list of conditions that the agency “believe[d] it would be
reasonable for States to consider . . . serious or complex, when such conditions significantly impair
an individual’s ability to comply with the community engagement requirement,” as well as
conditions that would typically not qualify. /d. at 33,376.

58. CMS did not provide an “exhaustive list” of conditions. /d. at 33,376.

59. The IFR charges the states with developing “a list of diseases, diagnoses, disorders,
or other health conditions to identify individuals” who may meet the definition of “medically frail
or otherwise has special medical needs.” 42 C.F.R. § 435.554(c)(5)(ii).

60. The IFR also mandates that states create “reasonable processes and criteria” for
individuals “to request consideration for the exclusion” if they believe they qualify but do not meet

the standard criteria. Id. § 435.554(c)(5)(i1)(C).

-9.-
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B. Verification And Timing Procedures For Community Engagement

61. The statute creates a norm of “ex parte verifications”—i.e., verifications that do not
“requir[e] ... the applicable individual to submit additional information”—in order to reduce
burdens on individuals. It instructs states, “in accordance with standards established by the
Secretary,” to “establish processes and use reliable information available to the State . . . without
requiring, where possible, the applicable individual to submit additional information.” 42 U.S.C.
§ 1396a(xx)(5).

62. The IFR provides an extensive definition of what sort of information is “reliable”
for ex parte verification purposes, with eight illustrative examples of “reliable” sources. 42 C.F.R.
§ 435.557(a)(i)—(viii).

63. Two of those sources, “claim(s) relevant to the individual that have been
adjudicated” and “encounter data,” include only information from “the preceding 12 months.” /d.
§ 435.557(a)(vii)—(viii).

64. With respect to the “medical frailty” exclusion, the IFR provides further direction.
States are to “attempt to verify that an individual is a specified excluded individual” on medical
frailty grounds by “using reliable information available to the State, including claim(s) relevant to
the individual that have been adjudicated in the preceding 12 months.” Id. § 435.557(f)(1).

65. Although this definition is intended to be inclusive, the IFR explains elsewhere that
claims data older than a year should be excluded when verifying “medical frailty” “because older
information may not reflect the individual’s current condition.” 91 Fed. Reg. at 33,405.

66. The IFR allows states to look to other forms of reliable information to determine
“medical frailty.”

67. The absence of data appropriate for ex parte verification does not mean an
individual will not be classified as “medically frail.”

68. The IFR directs States to establish procedures to gather additional information from

the individual for purposes of determining whether or not they are “medically frail,” with the goal

-10 -
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of eventually developing reliable claim and encounter data that can be used to verify a
beneficiary’s condition. Id. § 435.557(f)(1); 91 Fed. Reg. at 33,406.

69. The above-mentioned procedures allow states to determine someone is medically
frail through a statement or other documentation provided to the State under penalty of perjury,
with the goal of eventually transitioning to ex parte verification through claims data once the
individual begins to receive Medicaid-covered services. 91 Fed. Reg. at 33,406.

70. Beginning in 2028, states may accept these alternate forms of proof only once
during a period of enrollment when there is otherwise no reliable data for states to rely upon as to
an enrollee’s condition. 42 C.F.R. § 435.557(f)(1)(i1).

V. Plaintiffs’ Requested Relief Would Be Highly Disruptive

71. Determining who is medically frail is an integral part of implementing the
community engagement requirement because individuals who are determined to be medically frail
are excluded from the community engagement requirement altogether. Declaration of Sara Vitolo
(“Vitolo Decl.”) 4 10.

72. If states’ systems and processes for making medical frailty determinations are not
built around the legally effective definition of medical frailty and the applicable evidentiary
standards contained in the IFR, they would effectively be unable to make medical frailty
determinations due to the risk they may erroneously apply the community engagement requirement
to, and possibly even disenroll or deny enrollment to, individuals who should otherwise be
excluded from that requirement as medically frail. Vitolo Decl. § 10.

73. If the Court were to vacate the IFR provisions that Plaintiffs challenge or otherwise
block CMS from enforcing them, it would cause significant upheaval in the process of
implementing the community engagement requirement. Vitolo Decl. 4 11.

74. It would also make it impossible for many states, including some plaintiff and non-
plaintiff states alike, to implement the requirement by the implementation deadline Congress set

in the WFTC legislation, January 1, 2027. Vitolo Decl. § 11.

-11 -
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75. States have been working to implement those provisions through systems changes
and build-outs, operational changes, expanded staffing and outreach, and other activities that
would enable them to conduct the assessments and verifications needed to implement the
challenged IFR provisions and the community engagement requirement more broadly. Vitolo
Decl. q 11.

76. Court action instituting a different definition of medical frailty and/or different
evidentiary standards than those contained in the IFR would render those changes obsolete and
require, on an even more extreme timeline to meet the January 1, 2027 implementation deadline,
new systems and operational changes in accordance with any orders from the Court, including
updates to state regulations, worker manuals, and training materials. Vitolo Decl. § 11.

77. Before implementation, states will also need to reflect policy changes to medical
frailty in application and renewal forms and screens, notices, outreach, website and call center
language, and internal and external communications materials. Vitolo Decl. 4 11.

78. The foregoing negative impacts of Court relief would be especially magnified if the
Court were to vacate or otherwise block enforcement of any of the challenged IFR provisions while
leaving open the possibility that CMS could reinstitute them in the future. Vitolo Decl. q 12.

79. States would face the possibility of severe whiplash and wasted resources resulting
from changes in the medical frailty definition and applicable evidentiary standards if the Court
were to institute the more permissive standards Plaintiffs seek, effective immediately, only for
CMS to later reinstitute the IFR’s standards in accordance with the Court’s decision. Vitolo Decl.
q12.

80. In addition to the disruptions, major systems and operational changes would cost
affected states and the federal government tens of millions of dollars, most of which would be paid
by CMS to states as federal matching funds for states’ administrative expenses. Vitolo Decl. § 13.

81. Last-minute changes to the medical frailty definition and standards regarding

claims and encounter data are also likely to generate significant and ongoing confusion among

_12 -
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beneficiaries, states, and other stakeholders with respect to requirements as the community
engagement policy and other changes take effect. Vitolo Decl. 9§ 14.

82. States have been conducting outreach for months on a variety of changes under the
WEFTC legislation that take effect by January 2027, including updates to eligibility for noncitizens
and redetermination timelines. Vitolo Decl. q 14.

83. The multiple and complex changes will be challenging for the average beneficiary
to understand and meet and for states to message effectively. Vitolo Decl. q 14.

84. Revisions to the policy with insufficient time for effective communication risk
introducing further confusion and increasing the likelihood of inappropriate disenrollments. Vitolo

Decl. 9] 14.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

COMMONWEALTH OF
MASSACHUSETTS, et al.,

Plaintiffs,

V. No. 1:26-¢cv-12962

MEHMET OZ, M.D., in his official capacity as
Administrator of the Centers for Medicare &

Medicaid Services, et al.,

Defendants.

DEFENDANTS’ RESPONSE TO PLAINTIFF STATES’ STATEMENT OF MATERIAL
FACTS IN SUPPORT OF MOTION FOR PARTIAL SUMMARY JUDGMENT

GENERAL OBJECTION 1

Defendants object that the procedures of D. Mass. L.R. 56.1 are not applicable to the case
at bar.

Local Rule 56.1 states that “Motions for summary judgment shall include a concise
statement of the material facts of record as to which the moving party contends there is no
genuine issue to be tried, with page references to affidavits, depositions and other
documentation.” However, there are no “issues” of fact “to be tried” in a record review case
brought pursuant to 5 U.S.C. § 706. Although APA cases rely upon the summary judgment
mechanism of Civil Rule 56, the district court judge does not sit as a trier of fact in such cases;
rather, the district court acts as an appellate body, reviewing the legality of agency action in light
of an administrative record. See Bos. Redevelopment Auth. v. Nat’l Park Serv., 838 F.3d 42, 47

(1st Cir. 2016) (“In th[e APA] context, a motion for summary judgment is simply a vehicle to tee
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up a case for judicial review and, thus, an inquiring court must review an agency action not to
determine whether a dispute of fact remains but, rather, to determine whether the agency action
was arbitrary and capricious.”). As such, there is no place for the procedures of Local Rule 56.1
in an APA dispute. Defendants accordingly deny that Plaintiffs’ statement contains any material

undisputed facts upon which the Court could rely to grant summary judgment.

GENERAL OBJECTION 2

Defendants object to Plaintiffs’ reliance upon extra-record evidence in their statement of
material facts. Review of agency action is limited to the administrative record, that is, the
evidence that was actually before the agency when it took the challenged agency action. See
Dep’t of Commerce v. New York, 588 U.S. 752, 780 (2019) (“[I]n reviewing agency action, a
court is ordinarily limited to evaluating the agency’s contemporaneous explanation in light of the
existing administrative record.”). Extra-record facts are not material to this dispute, and
Defendants deny each and every statement proffered to the extent it relies upon extra-record

evidence.
GENERAL OBJECTION 3

Defendants object that Plaintiffs’ 263-paragraph statement, in addition to being improper
for the reasons stated in general objections 1 and 2 and for the specific reasons that follow, is not

a “concise” statement as required by L.R. 56.1.
DEFENDANTS’ RESPONSES TO PLAINTIFFS’ STATEMENTS

Below, Defendants respond to each of the 263 statements in Plaintiffs “Statement of
Material Facts In Support Of Motion For Partial Summary Judgment” individually. Defendants

reproduce each of Plaintiffs’ 263 statements in numbered paragraphs, and each numbered
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paragraph is immediately followed by Defendants’ response to the statement contained in that

numbered paragraph.

1. Medicaid is a cooperative federal-state program that provides medical services to low-income
individuals and individuals with disabilities, funded with both federal and state funds. See 42
U.S.C. § 1396-1; Ex. 55, 2; Ex. 72 (AR), 002328 see., e.g., Ex. 6 5; Ex. 7 95.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants do not dispute that this is the structure of the Medicaid
Program, but refer the Court to the sources cited for a complete statement of their

contents and deny any allegations inconsistent therewith.

2. In 2010, Congress expanded Medicaid to cover low-income, working-age adults. Ex. 55, 2-3;
AR, 002357, 002360, 003655.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual sources cited for a complete

and accurate statement of their contents and deny any allegations inconsistent therewith.

3. Medicaid’s purpose is to enable States to furnish medical assistance to individuals who
cannot otherwise afford it and to provide services to help those individuals “attain or
retain capability for independence or self-care.” See 42 U.S.C. §1396-1; Ex. 55, 2.

Response: Defendants object to this statement for the reasons stated in General Objection

1, and on that legal basis deny the statement. Defendants further object to this statement
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for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual sources cited for a complete

and accurate statement of their contents and deny any allegations inconsistent therewith.

4. State Medicaid agencies administer the Medicaid program pursuant to State plans, which are
reviewed and approved by the Centers for Medicare and Medicaid Services (CMS). See 42
U.S.C. § 1396-1; see, e.g., Ex. 2 §5; Ex. 5 q5; Ex. 6 q5; Ex. 7 45; Ex. 8 §5; Ex. 12 §6; Ex. 15 95;
Ex. 20 96; Ex. 21 95; Ex. 39 5.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual sources cited for a complete

and accurate statement of their contents and deny any allegations inconsistent therewith.

5. Federal law requires states to determine eligibility for Medicaid services in a way that both
simplifies administration of the program and is in the best interests of Medicaid recipients. See
42 U.S.C. § 1396a(a)(19); Ex. 55, 2.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Otherwise,
Defendants refer the Court to the actual sources cited for a complete and accurate

statement of their contents and deny any allegations inconsistent therewith.

6. CMS is responsible for overseeing State compliance with federal rules and regulations relating
to Medicaid and has authority to impose severe financial penalties if States are found to be out of

compliance with their State Medicaid plans and federal regulations. Ex. 57, 1-2; Ex. 58, 1-2, 11.

4
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Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object that this statement constitutes a legal conclusion about the Medicaid Program,
rather than an assertion of undisputed material fact. As such, it is not properly included in

this statement of undisputed material facts, and no response is required.

7. The Payment Error Rate Measurement Program (PERM) measures improper state Medicaid
payments. 91 Fed. Reg. 333772; AR, 002310-11.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual sources cited for a complete

and accurate statement of their contents and deny any allegations inconsistent therewith.

8. CMS has a long-held practice of providing guidance to States, outside of formal rulemaking,
to assist States in complying with urgent and significant changes in federal Medicaid law. See,
e.g., Ex. 3913; Ex. 4 q12; Ex. 9 §12; Ex. 10 412; Ex. 11 916; Ex. 13 §11; Ex. 16 §12; Ex. 18 q12;
Ex. 19 q13; Ex. 23 q12; Ex. 39 q12.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual sources cited for a complete

and accurate statement of their contents and deny any allegations inconsistent therewith.



Case 1:26-cv-12962-RGS  Document 138-3  Filed 09/18/26 Page 6 of 116

9. State Medicaid agencies have for many years relied on CMS guidance, and the associated
slide decks and other written materials, to determine how to comply with new laws, implement
operational, system, and process changes, and, ultimately, avoid financial penalties that those
laws imposed for noncompliance. See, e.g., Ex. 2 q12; Ex. 5 §12; Ex. 7 §17; Ex. 21 q12; Ex. 24
912; Ex. 25 913; Ex. 39 q12.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants lack sufficient facts to affirm or deny how states treat
CMS’s guidance, deny that this statement is relevant to the present dispute, and refer the
court to the sources cited for a complete and accurate statement of their contents and

deny any allegations inconsistent therewith.

10. While a few States have chosen to experiment with work requirements in the past, the
Medicaid program as a whole has never before required Medicaid recipients to work, volunteer,
or meet other community engagement requirements to establish Medicaid eligibility. State
Medicaid agencies therefore do not have in place systems for verification of compliance with
work requirements. See, e.g., Ex. 6 99, 31; Ex. 8 99-11, 21; Ex. 13 49; Ex. 19 §11; Ex. 20 q11;
Ex. 25 q11.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can

be satisfied in a variety of ways other than work. To the extent a response is required,
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Defendants admit that the community engagement requirement of the WFTC legislation
is new, but further state that at this time they lack sufficient facts to affirm or deny that all
state Medicaid agency systems have existing access to all electronic data sources
necessary for verification of compliance with the community engagement requirement.
Otherwise, Defendants refer the Court to the actual sources cited for a complete and

accurate statement of their contents and deny any allegations inconsistent therewith.

11. State Medicaid agencies also do not have systems in place for determining an individual’s
ability to work. State Medicaid agencies generally do not employ occupational medicine experts
with the training to ascertain severity of impairment in relationship to ability to work. See, e.g.,
Ex. 1910a; Ex. 7 947; Ex. 15 943; Ex. 16 §55; Ex. 21 53; Ex. 22 q16; Ex. 55, 11.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a

response is required, Defendants lack sufficient facts to affirm or deny this statement.

12. Eligibility specialists who make decisions about eligibility for Supplemental Security Income
(SSI) or Social Security Disability Insurance (SSDI) rely on extensive guidance from the Social
Security Administration with details about what constitutes a disability and relevant factors for
adjudicators to consider, including functional limitations like ability to work and residual
functional abilities, relative to prior job experience. See, e.g., Ex. 55, 11; Ex. 59; Ex. 60; Ex. 61.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement

for relying on extra record evidence as stated in General Objection 2. To the extent a
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response is required, Defendants refer the Court to the actual sources cited for a complete

and accurate statement of their contents and deny any allegations inconsistent therewith.

13. Individuals who are eligible for Medicaid due to the expansion of coverage authorized by the
Patient Protection and Affordable Care Act (ACA), Pub. L. No. 111-148, 124 Stat. 119, codified
as amended at 42 U.S.C. § 18001 et seq. (Mar. 23, 2010), for low-income, working-aged adults
ages 19-65 (the “Expansion Population”) are subject to the Interim Final Rule. See 42 C.F.R. §
435.551; see, e.g., Ex. 4 96; Ex. 10 96; Ex. 15 96; Ex. 17 §5; Ex. 18 46; Ex. 19 §7; Ex. 23 96; Ex.
24 9i6; Ex. 55, 2-3.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants object
that this statement constitutes a legal conclusion about the Interim Final Rule (“IFR”),
rather than an assertion of undisputed material fact. As such, it is not properly included in

this statement of undisputed material facts, and no response is required.

14. The Plaintiff States have each expanded Medicaid to all or some of the Expansion
Population. See, e.g., Ex. 2 96; Ex. 3 §7; Ex. 11 96; Ex. 14, Exh. 2 at 2-3; Ex. 17 q5; Ex. 25 47,
Ex. 39 96; Ex. 55 at 2-3.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual sources cited for a complete

and accurate statement of their contents and deny any allegations inconsistent therewith.



Case 1:26-cv-12962-RGS  Document 138-3  Filed 09/18/26 Page 9 of 116

15. In the Plaintiff States, approximately 51 million residents are covered by Medicaid and
CHIP, and of those, approximately 15 million residents are enrolled as part of the Expansion
Population. Ex. 1 410.h; Ex. 2 994,8; Ex. 3 995, 9; Ex. 4 99 4, 8; Ex. 5974, 8; Ex. 6 194, 8; Ex. 7
4, 7; Ex. 8 994, 8; Ex. 9 994, &; Ex. 10 994, 8; Ex. 11 994.,8; Ex. 12 95, 9; Ex. 13 993, 7; Ex.
14, Exh. 1 at 1, Exh. 2 at 16; Ex. 15 994, 8; Ex. 16 494, 8; Ex. 17 994, 6; Ex. 18 q8; Ex. 19 995, 9;
Ex. 20 995, 9; Ex. 21 994, 8; Ex. 22 994, 7; Ex. 23 98; Ex. 24 994, 8; Ex. 25 993, 9; Ex. 39 994, 8.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.

16. Plaintiff States have enjoyed higher rates of insurance, increased healthcare affordability,
improvements in health access and outcomes, and expanded economic benefits for medical
providers and Medicaid members as a result of expanding access to Medicaid for the Expansion
Population. Ex. 14, Exh. 2 at 1-2; Ex. 55, 2-3.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a

response is required, Defendants lack sufficient facts to affirm or deny this statement.

17. As part of Medicaid expansion, the Plaintiff States adopted new methods that allow for
greater automation of eligibility determinations. See Ex. 56, 3, 15, 16.
Response: Defendants object to this statement for the reasons stated in General Objection

1, and on that legal basis deny the statement. Defendants further object to this statement
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for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants lack sufficient facts at this time to affirm or deny all
actions Plaintiff States took to automate eligibility determinations as applicable to new
system configurations or data needed. Otherwise, Defendants refer the Court to the actual
source cited for a complete and accurate statement of its contents and deny any

allegations inconsistent therewith.

18. State Medicaid agencies must attempt to conduct what are known as ex parte renewals for all
Medicaid members; in other words, decisions regarding renewal that are based on reliable
information available to the State Medicaid agency through electronic data sources. AR, 002312-
13.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object that this statement
constitutes a conclusion of law, rather than an assertion of undisputed material fact. As
such, it is not properly included in this statement of undisputed material facts, and no

response is required.

19. When possible, ex parte verification helps State Medicaid agencies make decisions about
eligibility without demanding more information from the Medicaid member or applicant. AR,
002312-13.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object that this statement
constitutes a conclusion of law, rather than an assertion of undisputed material fact. As
such, it is not properly included in this statement of undisputed material facts, and no

response is required.

10
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20. On July 4, 2025, the One Big Beautiful Bill Act, also known as H.R. 1, was signed into law.

H.R. 1, Pub. L. No. 119-21, 139 Stat. 172 (2025); see, e.g., Ex. 4 939; Ex. 11 q10; Ex. 20 q17.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants do not dispute that this is the date Public Law No. 119-21 was signed into

law.

21. H.R. 1 included Section 71119, which newly imposed community engagement requirements
for “applicable individuals,” who include adults covered under the Medicaid expansion
provisions of the ACA and adults enrolled in certain 1115 demonstrations. Pub. L. No. 119-21,
tit. VIII, § 71119, 139 Stat. 72, 306 (2025) (codified at 42 U.S.C. § 1396a(xx)) (Work
Requirement); see, e.g., Ex. 2 99; Ex. 11 §10.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. To the extent a response is required,
Defendants refer the Court to the text of the relevant statute for a complete statement of

the statute’s requirements and deny any allegations inconsistent therewith.

22. Within Section 71119 of H.R. 1, Congress defined “Specified Excluded Individual”—
individuals to whom the Work Requirement does not apply—to include “an individual, as
determined by the State (in accordance with standards specified by the Secretary)— . .. (V) who
is medically frail or otherwise has special medical needs (as defined by the Secretary), including

an individual—(aa) who is blind or disabled (as defined in section 1614); (bb) with a substance

11
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use disorder; (cc) with a disabling mental disorder; (dd) with a physical, intellectual or
developmental disability that significantly impairs their ability to perform 1 or more activities of
daily living; or (ee) with a serious or complex medical condition.” 42 U.S.C. §
1396a(xx)(9)(A)(ii)(V).
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to the label “work
requirement,” as the community engagement requirement can be satisfied in a variety of
ways other than work. To the extent a response is required, Defendants refer the Court to
the text of the relevant statute for a complete statement of the statute’s requirements and

deny any allegations inconsistent therewith.

23. As a result of H.R. 1, State Medicaid agencies must make substantial changes to
administration of their Medicaid programs for applicants and enrollees in the Expansion
Population. See, e.g., Ex. 1 9 3, 8-10; Ex. 7 9944-46; Ex. 8 9913-14; Ex. 15 9910, 39-40; Ex. 17
1913-14; Ex. 21 9910, 40-42; Ex. 22 499, 13, 15; Ex. 25 qq11, 42-44.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the sources cited for a full and

complete statement of their contents and deny any allegations inconsistent therewith.

24. Proponents of H.R. 1 repeatedly described the medically frail exclusion without reference to
an individual’s ability to comply with the Work Requirement. Ex. 62, 6-7.
Response: Defendants object to this statement for the reasons stated in General Objection

1, and on that legal basis deny the statement. Defendants further object to this statement

12
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for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. Defendants further object that the
statements of individual legislators are not relevant to interpretation of the statute at issue
in this case, which is, in any event, a question of law. To the extent a response is
required, Defendants refer the Court to the actual source cited for a complete statement of

its contents and deny any allegations inconsistent therewith.

25. Representative Guthrie, Chairman of the House Energy and Commerce Committee, assured
the public that individuals are “exempt if you’re medically frail, which includes anyone who’s
blind, disabled, battling a chronic substance-use disorder or living with a serious and complex
medical condition like cancer,” and that “our bill couldn’t be clearer” that it “includes a long list
of exempted individuals.” Ex. 62, 6 (emphasis added).
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object that the statements of individual legislators are not relevant to interpretation of the
statute at issue in this case, which is, in any event, a question of law. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

statement of its contents and deny any allegations inconsistent therewith.

26. Senator Grassley explained that Congress provided ‘“reasonable exemptions” for
“[i]ndividuals who are blind, have [a] substance abuse disorder, a disabling mental disorder, a
physical or intellectual disability that significantly impairs their ability to perform one or more

activities of daily living or a serious, complex medical condition.” Ex. 62, 6-7.

13
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Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object that the statements of individual legislators are not relevant to interpretation of the
statute at issue in this case, which is, in any event, a question of law. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

statement of its contents and deny any allegations inconsistent therewith.

27. Senator Crapo assured colleagues that the legislation “does not take Medicaid away from . . .

the medically frail.” Ex. 62, 7.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object that the statements of individual legislators are not relevant to interpretation of the
statute at issue in this case, which is, in any event, a question of law. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

statement of its contents and deny any allegations inconsistent therewith.

28. Senator Sullivan described exemptions for “individuals who are medically frail or are dealing
with a substance use disorder” as unqualified protections. Ex. 62, 7.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object that the statements of individual legislators are not relevant to interpretation of the

statute at issue in this case, which is, in any event, a question of law. To the extent a

14
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response is required, Defendants refer the Court to actual source cited for a complete

statement of its contents and deny any allegations inconsistent therewith.

29. In H.R. 1, Congress directed the Secretary of Health and Human Services to “promulgate an

interim final rule for purposes of implementing the provisions of” Section 71119 “[n]ot later than

June 1, 2026.” Pub. L. No. 119-21, tit. VII, §71119(d), 139 Stat. 72, 314 (2025) (note).
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the text of the relevant statute for a complete statement of

the statute’s requirements and deny any allegations inconsistent therewith.

30. Between at least November 2025 and June 1, 2026, CMS provided guidance to State

Medicaid agencies concerning implementation of the Work Requirement. See, e.g., Ex. 2 q11;

Ex. 3, 912; Ex. 11 q15; Ex. 13 q10; Ex. 22 q10; Ex. 25 §12.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. To the extent that a response is required,
Defendants do not deny that they provided technical assistance to State Medicaid
agencies regarding implementation of the community engagement statute and otherwise

deny this statement.

31. On November 19, 2025, CMS presented a slide deck to State Medicaid agencies with the title

“Implementing Section 71119 of the Working Families Tax Cut Legislation: Key Requirements

15
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and Preliminary Direction from CMS.” See Ex. 15, Exh. 1 (November 2025 Slide Deck), 1; see,

e.g., Ex. 2911; Ex. 4 q11; Ex. 5 q11; Ex. 9 q11; Ex. 18 q11; Ex. 21 §11.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
aver that the November 2025 Slide Deck provided preliminary information from CMS to
State Medicaid agencies that was subject to change prior to the issuance of an IFR. To the
extent a response is required, Defendants refer the Court to the text of the slide deck for a
complete and accurate statement of its contents and deny any allegations inconsistent

therewith.

32. The November 2025 Slide Deck was provided to State Medicaid agencies on December 4,

2025. See, e.g., Ex. 2911; Ex. 4 911; Ex. 5 J11; Ex. 9 q11; Ex. 18 §11; Ex. 21 §11.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
aver that the November 2025 Slide Deck provided preliminary information from CMS to
State Medicaid agencies that was subject to change prior to the issuance of an IFR. To the
extent a response is required, Defendants refer the Court to the text of the slide deck for a
complete and accurate statement of its contents and deny any allegations inconsistent

therewith.

33. In the November 2025 Slide Deck, CMS stated: “CMS intends to require states to use a
definition of medical frailty similar to that described in regulations at 42 CFR § 440.315(f).”

November 2025 Slide Deck, 11.
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Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
aver that the November 2025 Slide Deck provided preliminary information from CMS to
State Medicaid agencies that was subject to change prior to the issuance of an IFR. To the
extent a response is required, Defendants refer the Court to the text of the slide deck for a
complete and accurate statement of its contents and deny any allegations inconsistent

therewith.

34. 42 CFR § 440.315(f), which CMS described as the “Medically frail definition for an
Alternative Benefit Plan,” states: “For these purposes, the State’s definition of individuals who
are medically frail or otherwise have special medical needs must at least include those
individuals described in § 438.50(d)(3) of this chapter, individuals with disabling mental
disorders (including children with serious emotional disturbances and adults with serious mental
illness), individuals with chronic substance use disorders, individuals with serious and complex
medical conditions, individuals with a physical, intellectual or developmental disability that
significantly impairs their ability to perform 1 or more activities of daily living, or individuals
with a disability determination based on Social Security criteria or in States that apply more
restrictive criteria than the Supplemental Security Income program, the State plan criteria.” 42
C.F.R. § 440.315(%); see November 2025 Slide Deck, 36.

Response: Defendants object to this statement for the reasons stated in General Objection

1, and on that legal basis deny the statement. Defendants further object to this statement

for relying on extra record evidence as stated in General Objection 2. Defendants further

aver that the November 2025 Slide Deck provided preliminary information from CMS to
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State Medicaid agencies that was subject to change prior to the issuance of an IFR. To the
extent a response is required, Defendants refer the Court to the text of 42 C.F.R. §
440.315(f) and the text of the slide deck for a complete and accurate statement of their

contents and deny any allegations inconsistent therewith.

35. CMS included the following slide in the November 2025 Slide Deck reflecting a
“Comparison of Statutory & Regulatory Definitions” of “Medical Frailty”: November 2025 Slide
Deck, 36.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
aver that the November 2025 Slide Deck provided preliminary information from CMS to
State Medicaid agencies that was subject to change prior to the issuance of an IFR. To the
extent a response is required, Defendants refer the Court to the text of the slide deck for a
complete and accurate statement of its contents and deny any allegations inconsistent
therewith.
36. In the November 2025 Slide Deck, CMS also stated: “CMS will expect states to implement
an auditable approach to verify medical frailty, in alignment with certain guardrails. E.g.,
medical claims data review or provider documentation, or completion of a screening tool. States
may require new applicants without any claims history to complete a screening tool to verify
medical frailty, but CMS expects to require states to confirm that determination via claims
data/documentation within 6 months post enrollment.” November 2025 Slide Deck, 11
(emphasis added). CMS did not indicate that it would impose a temporal limitation on claims

data review. Id.
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Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
aver that the November 2025 Slide Deck provided preliminary information from CMS to
State Medicaid agencies that was subject to change prior to the issuance of an IFR. To the
extent a response is required, Defendants refer the Court to the text of the slide deck for a
complete and accurate statement of its contents and deny any allegations inconsistent

therewith.

37. CMS then reiterated its expectation that States use available data, including claims data, to
verify exceptions or exclusions from the Work Requirement, including the medically frail
exclusion. See November 2025 Slide Deck, 16, 17, 29. CMS did not indicate that it would
impose a temporal limitation on claims data review. Id.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. Defendants further aver that the
November 2025 Slide Deck provided preliminary information from CMS to State
Medicaid agencies that was subject to change prior to the issuance of an IFR. To the
extent a response is required, Defendants refer the Court to the text of the slide deck for a
complete and accurate statement of its contents and deny any allegations inconsistent

therewith.
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38. CMS further informed States that it expected them to use reliable information, including
data, to conduct ex parte verification to “establish whether an individual met the community
engagement requirement, without requiring, where possible, the applicable individual to submit
additional information.” November 2025 Slide Deck 15; see id. at 29.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
aver that the November 2025 Slide Deck provided preliminary information from CMS to
State Medicaid agencies that was subject to change prior to the issuance of an IFR. To the
extent a response is required, Defendants refer the Court to the text of the slide deck for a
complete and accurate statement of its contents and deny any allegations inconsistent

therewith.

39. In the November 2025 Slide Deck, CMS also stated “[flull implementation of C-E
[Community Engagement] includes multiple, interdependent elements that extend beyond system
updates” and “States will need to address policy, process, and operational capacity to meet
compliance.” November 2025 Slide Deck, 25. CMS noted further, “CMS is developing formal
guidance that will be released on a rolling basis in 2025-2026” and listed as a next step, resuming
weekly “Eligibility Workgroup Calls.” November 2025 Slide Deck, 5, 35.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
aver that the November 2025 Slide Deck provided preliminary information from CMS to

State Medicaid agencies that was subject to change prior to the issuance of an IFR. To the
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extent a response is required, Defendants refer the Court to the text of the slide deck for a
complete and accurate statement of its contents and deny any allegations inconsistent

therewith.

40. In a slide addressing States’ “Minimum Viable Product,” CMS stated that an “[a]uditable
individual declaration” would be allowed in 2027—"year 1”—for “Community Service and Job
Program Enrollment” and did not include any comparable “year 1” only limits for declarations
regarding other community engagement criteria. Id. at 29. On the same slide, CMS did not
mention any limits on use of auditable declarations for determining “Mandatory Exceptions &
Exclusions.” Id.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
aver that the November 2025 Slide Deck provided preliminary information from CMS to
State Medicaid agencies that was subject to change prior to the issuance of an IFR. To the
extent a response is required, Defendants refer the Court to the text of the slide deck for a
complete and accurate statement of its contents and deny any allegations inconsistent

therewith.

41. Though the November 2025 Slide Deck contained disclaimers stating that the information
provided therein was preliminary and subject to change, it said that “states and vendors are
strongly encouraged to review this deck to inform planning.” November 2025 Slide Deck, 5.
Several slides also include a disclaimer in small print that includes the following statement:

“[t]he preliminary information presented in this deck is for exclusive use by states and vendors to
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inform planned implementation of Medicaid community engagement requirements.” 1d. at 2, 4-

6, 8-12, 14-18, 20-21, 25-29, 31, 33-36.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
aver that the November 2025 Slide Deck provided preliminary information from CMS to
State Medicaid agencies that was subject to change prior to the issuance of an IFR. To the
extent a response is required, Defendants refer the Court to the text of the slide deck for a
complete and accurate statement of its contents and deny any allegations inconsistent

therewith.

42. CMS also “encourage[d] readers to refer to the applicable statutory language for complete

information.” November 2025 Slide Deck, 5.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
aver that the November 2025 Slide Deck provided preliminary information from CMS to
State Medicaid agencies that was subject to change prior to the issuance of an IFR. To the
extent a response is required, Defendants refer the Court to the text of the slide deck for a
complete and accurate statement of its contents and deny any allegations inconsistent

therewith.

43. On December 8, 2025, CMS publicly released an Informational Bulletin with the subject

“Section 71119 of the ‘Working Families Tax Cut’ Legislation, Public Law 119-21:
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Requirements for States to Establish Medicaid Community Engagement Requirements for
Certain Individuals” (December 8 Bulletin). AR, 000905-17.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. Defendants admit the release of the
Informational Bulletin but refer the court to the actual source cited for a complete and

accurate statement of its contents and deny any allegations inconsistent therewith.

44. In the December 8 Bulletin, CMS stated “we recognize that planning must begin now, as

States enter budget and legislative sessions and begin procurement of new systems and services

to support implementation of the Medicaid provisions in the WFTC legislation.” AR, 000906.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

45. The December 8 Bulletin also listed among the “specified excluded individuals,” “[a]n
individual who is medically frail or otherwise has special medical needs (as defined by the
Secretary), including an individual: who is blind or disabled (as defined in section 1614 of the
Act); with a substance use disorder; with a disabling mental disorder; with a physical,
intellectual, or developmental disability that significantly impairs their ability to perform one or
more activities of daily living; or with a serious or complex medical condition.” AR, 000909-10.
It added no other test or qualification. Id.

Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,
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Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

46. It also informed the States that “[t]he state may not request additional information or
documentation unless it is unable to establish that the individual met community engagement
requirements (or was not required to do so) using reliable information available to it.” AR,
000912.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

47. The December 8 Bulletin did not include any limits on the use of auditable self-declaration.
AR, 000905-17.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

48. Around the same time, on December 5, 2025, CMS began participating in workgroup calls to
provide guidance and conduct question-and-answer sessions with States concerning
implementing the Work Requirement. See, e.g., Ex. 3 q12; Ex. 6 q10; Ex. 10 q11; Ex. 11 q15;
Ex. 13 910; Ex. 16 q11; Ex. 24 q11.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement

for relying on extra record evidence as stated in General Objection 2. Defendants further
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object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. To the extent a response is required,
Defendants admit that, beginning in December 2025, CMS participated in workgroup
calls concerning, among other things, implementing the community engagement
requirement during which it provided technical assistance to states and led question-and-

answer sessions.

49. These workgroup calls took place once every other week from December 2025 through April

2026, then switched to a weekly cadence beginning in May 2026, and continued through at least

June 2026. See, e.g., Ex. 13 q10; Ex. 16 §11; Ex. 19 §12; Ex. 21 q11; Ex. 23 q11; Ex. 24 §11.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants agree that the workgroup calls described in the previous
statement were held every other week from December 2025 through April 2026 then

moved to a weekly cadence starting in May 2026.

50. CMS initially signaled to State Medicaid agencies that it intended to limit use of self-
attestation. November 2025 Slide Deck, 16; see, e.g., Ex. 2 §15; Ex. 4 q15; Ex. 5 q15; Ex. 9 q15;
Ex. 18 q15.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
aver that the November 2025 Slide Deck provided preliminary information from CMS to

State Medicaid agencies that was subject to change prior to the issuance of an IFR. To the
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extent a response is required, Defendants refer the Court to the text of the slide deck for a
complete and accurate statement of its contents and deny any allegations inconsistent

therewith.

51. But CMS later indicated to State Medicaid agencies that self-attestation would be an
acceptable verification method when data was not available., See, e.g., Ex. 2 15; Ex. 11 q 19;
Ex. 18 415; Ex. 19 q16; Ex. 21 q15; Ex. 23 q15.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual sources cited for a complete

and accurate statement of their contents and deny any allegations inconsistent therewith.

52. In March 2026, CMS reiterated to State Medicaid agencies that they could use auditable self-
declaration to verify applicability of the “medically frail” exclusion, specifically when
confirming ongoing medical frailty and when a member newly identifies as medically frail. See,
e.g., Ex. 2 916; Ex. 4 q16; Ex. 5 416; Ex. 9 416; Ex. 10 16; Ex. 11, 920; Ex. 21 q16; Ex. 23 q16.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants admit they are in contact with State Medicaid agencies
but otherwise refer the Court to the actual sources cited for a complete and accurate

statement of their contents and deny any allegations inconsistent therewith.

53. Also in March 2026, CMS submitted the draft Interim Final Rule to the Office of Information

and Regulatory Affairs in the Office of Management and Budget for review. Ex. 63.
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Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants admit
the date the IFR draft was submitted to OIRA but further refer the Court to the text of the
IFR for a complete and accurate statement of its contents and deny any allegations

inconsistent therewith.

54. On May 1, 2026, CMS presented to the State Medicaid agencies a slide deck that included a
definition of the “medically frail” exclusion and did not mention a requirement that an
individual’s condition impair their ability to comply with the Work Requirement. See, e.g., Ex. 5
17; Ex. 10 9q17; Ex. 13 q16; Ex. 16 §17; Ex. 24 §17; Ex. 25 918.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. To the extent a response is required,
Defendants refer the Court to the sources cited for a complete and accurate statement of

their contents and deny any allegations inconsistent therewith.

55. On or about May 6, 2026, CMS informed State Medicaid agencies that information conveyed
by CMS on the May 1, 2026, workgroup call should not be acted upon and was subject to
change. See, e.g., Ex. 10 q18; Ex. 11 922; Ex. 16 §18; Ex. 24 418; Ex. 25 {19.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement

for relying on extra record evidence as stated in General Objection 2. To the extent a
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response is required, Defendants admit they communicate with State Medicaid agencies

and otherwise deny this statement.

56. At no point before promulgation of the Interim Final Rule in June 2026 did CMS indicate to
State Medicaid agencies that Medicaid members would be limited to using self-declaration only
once per enrollment period. See, e.g., Ex. 2 q16; Ex. 3 q18; Ex. 7 922; Ex. 9 416; Ex. 13 §15; Ex.
16 q16; Ex. 23 q16.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants deny that this statement is relevant to the present dispute
and refer the court to the sources cited for a complete and accurate statement of their

contents and deny any allegations inconsistent therewith.

57. At no point between passage of H.R. 1 and promulgation of the Interim Final Rule in June
2026 did CMS indicate that the medically frail exclusion would include a requirement that a
condition “significantly impair” the individual’s ability to comply with the Work Requirement.
See, e.g., Ex. 6 §11; Ex. 11 418; Ex. 13 §13.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. To the extent a response is required,

Defendants deny that this statement is relevant to the present dispute and refer the court
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to the sources cited for a complete and accurate statement of their contents and deny any

allegations inconsistent therewith.

58. On December 17, 2025, Nebraska and CMS Administrator Mehmet Oz, M.D., announced

that Nebraska would be the first State to implement the Work Requirement on May 1, 2026. Ex.

29, 1.

Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. To the extent a response is required,
Defendants deny that this statement is relevant to the present dispute and refer the court
to the sources cited for a complete and accurate statement of their contents and deny any

allegations inconsistent therewith.

59. Administrator Oz stated that “CMS will be working together with Nebraska and its 50

counterparts to ensure every program is implemented smoothly, responsibly, and in compliance

with federal law.” Ex. 29, 3.

Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object that the statements of individual CMS officials are not relevant to interpretation of
the statute at issue in this case, which is, in any event, a question of law. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.
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60. A press release regarding the announcement stated ‘“Nebraska Medicaid will use available
data to verify compliance during application and renewal.” Ex. 29, 2.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants deny that these allegations are relevant to the present
dispute and refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

61. A press release regarding the announcement included a list of individuals who “are excluded
from this requirement,” which included “[p]eople who are medically frail” with no reference to
whether those people are significantly impaired from otherwise complying with the Work
Requirement. Ex. 29, 2-3.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. To the extent a response is required,
Defendants deny that these allegations are relevant to the present dispute and refer the
Court to the actual source cited for a complete and accurate statement of its contents and

deny any allegations inconsistent therewith.

62. In later state guidance addressing the “Medically Frail and SUD Treatment Program

Exemptions,” Nebraska’s Department of Health and Human Services referred to a list of
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“medical diagnosis and procedure codes” identifying “conditions that may qualify an individual
as medically frail or participating in an SUD treatment program.” Ex. 64, 2.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants deny that this statement is relevant to the present dispute
and refer the Court to the actual source cited for a complete and accurate statement of its

contents and deny any allegations inconsistent therewith.

63. This guidance stated that, for existing enrollees, “[i]f qualifying medical conditions or
treatment indicators are identified” based on those codes, “the individual will be treated as
exempt without needing to take additional action.” Id. at 1.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants deny that this statement is relevant to the present dispute
and refer the Court to the actual source cited for a complete and accurate statement of its

contents and deny any allegations inconsistent therewith.

64. Nebraska’s reliance on diagnosis and procedure codes allows the State to conduct ex parte
verifications of medical frailty or serious or complex medical conditions. See id.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a

response is required, Defendants deny that this statement is relevant to the present dispute
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and refer the court to the sources cited for a complete and accurate statement of its

contents and deny any allegations inconsistent therewith.

65. This guidance did not reference the significant impairment of an individual’s ability to

comply with the Work Requirement. Id. at 1-3.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. To the extent a response is required,
Defendants deny that this statement is relevant to the present dispute and refer the Court
to the actual source cited for a complete and accurate statement of its contents and deny

any allegations inconsistent therewith.

66. CMS noted in the Regulatory Impact Analysis included with the Interim Final Rule that
“Nebraska began implementing the community engagement requirement on May 1, 2026.” 91
Fed. Reg. 33459.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

67. Consistent with CMS’s direction that States begin preparing to implement the Work
Requirement that they could begin providing member notices by the August 31, 2026, date, and
could be operational by the January 1, 2027, implementation date, and in line with past practice,

State Medicaid agencies necessarily relied on the subregulatory guidance CMS provided to make
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their choices and investments in advance of promulgation of the Interim Final Rule (IFR) on

June 1, 2026. See, e.g., Ex. 1 43; Ex. 2 439; Ex. 3 950; Ex. 4 940; Ex. 5 941; Ex. 6 920; Ex. 7

1911-12, 46; Ex. 8 414; Ex. 22 q10; Ex. 39 9912, 19.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. To the extent a response is required,
Defendants lack sufficient facts to affirm or deny how States prepared to implement the
requirement, deny that this statement is relevant to the present dispute, and refer the
Court to the sources cited for a complete and accurate statement of their contents and

deny any allegations inconsistent therewith.

68. Consistent with CMS’s earlier acknowledgment that the States should “refer to the applicable
statutory language for complete information,” Plaintiff States also relied on the language of H.R.
1 itself to inform their implementation efforts. See, e.g., November 2025 Slide Deck, 5; Ex. 9
943; Ex. 10 941; Ex. 11 953; Ex. 13 940; Ex. 15 940; Ex. 16 Y41.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants lack sufficient facts to affirm or deny how the States
treat Public Law No. 119-21, deny that this statement is relevant to the present dispute,
and refer the Court to the sources cited for a complete and accurate statement of their

contents and deny any allegations inconsistent therewith.
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69. The States understood that the short timeline for implementation would require taking
significant, costly, and binding steps ahead of the June 1, 2026, IFR. See, e.g., Ex. 12 q11; Ex. 18
1940-41; Ex. 19 q942-43; Ex. 20 q17-18; Ex. 21 9940-41; Ex. 23 9935-36; Ex. 24 9940- 41; Ex.
25 9942-43.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants lack sufficient facts to affirm or deny how the States
understood the timeline for implementation, deny that this statement is relevant to the
present dispute, and refer the Court to the sources cited for a complete and accurate

statement of their contents and deny any allegations inconsistent therewith.

70. Plaintiff States worked with their State legislatures to appropriately fund the statutory

changes required by H.R. 1. See, e.g., Ex. 2 §53; Ex. 3 §70; Ex. 7 963; Ex. 10 961; Ex. 12 922;

Ex. 13 940; Ex. 14 q95-6.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants lack sufficient facts to affirm or deny how the States
agencies worked with their respective Legislatures, deny that this statement is relevant to
the present dispute, and refer the Court to the sources cited for a complete and accurate

statement of their contents and deny any allegations inconsistent therewith.
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71. Plaintiff States worked with third-party vendors to make the necessary changes to their

eligibility systems and allow for use of new data sources. See, e.g., Ex. 1 §8; Ex. 12 411; Ex. 15

940; Ex. 16 941; Ex. 21 941; Ex. 23 §36.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants lack sufficient facts to affirm or deny how the States
agencies worked with third-party vendors, deny that this statement is relevant to the
present dispute, and refer the Court to the sources cited for a complete and accurate

statement of their contents and deny any allegations inconsistent therewith.

72. Plaintiff States prepared notices and other outreach materials and campaigns for members.

See, e.g., Ex. 2 939; Ex. 3 950; Ex. 4 940; Ex. 5 941; Ex. 6 920; Ex. 7 946; Ex. 8 Y14; Ex. 9 943.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants lack sufficient facts to affirm or deny how the States
prepared materials, deny that this statement is relevant to the present dispute, and refer
the Court to the sources cited for a complete and accurate statement of their contents and

deny any allegations inconsistent therewith.

73. Plaintiff States initiated processes to hire and train new staff. See, e.g., Ex. 11 453; Ex. 15
940; Ex. 16 941; Ex. 21 941; Ex. 22 913; Ex. 23 436.
Response: Defendants object to this statement for the reasons stated in General Objection

1, and on that legal basis deny the statement. Defendants further object to this statement
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for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants lack sufficient facts to affirm or deny how the States
train and hire staff, deny that this statement is relevant to the present dispute, and refer
the Court to the sources cited for a complete and accurate statement of their contents and

deny any allegations inconsistent therewith.

74. Plaintiff States developed plans and entered into new contracts and expanded existing

contracts to account for increased call volume and new processes. See, e.g., Ex. 8 §14; Ex. 9 943;

Ex. 11 453; Ex. 19 963; Ex. 25 943.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants lack sufficient facts to affirm or deny how the States
developed plans and contracts, deny that this statement is relevant to the present dispute,
and refer the Court to the sources cited for a complete and accurate statement of their

contents and deny any allegations inconsistent therewith.

75. Plaintiff States worked extensively with clinical and systems personnel to build processes to
identify individuals who are “medically frail” or have a “serious or complex medical condition,”
including by identifying specific diagnostic and procedure codes to confirm eligibility for the
exclusion on an ex parte basis. See, e.g., Ex. 1 48; Ex. 2 940; Ex. 3 51; Ex. 4 941; Ex. 5 942; Ex.
6 921; Ex. 7 447.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement

for relying on extra record evidence as stated in General Objection 2. To the extent a
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response is required, Defendants lack sufficient facts to affirm or deny how the States
identified eligible individuals, deny that this statement is relevant to the present dispute,
and refer the Court to the sources cited for a complete and accurate statement of their

contents and deny any allegations inconsistent therewith.

76. Louisiana submitted to CMS a “Medically Frail Definition and Diagnosis Framework™ dated
February 6, 2026. AR, 004342-86.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

77. Louisiana’s “Definition and Diagnosis Framework” relied on “Algorithms/Medical Codes,”
and Louisiana also submitted to CMS the “draft medical code list” it had created. AR, 004351-
86.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

78. Louisiana’s reliance on medical codes would allow the State to conduct ex parte verifications
of medical frailty or serious or complex medical conditions. See AR, 004354-55, 004357,
004359, 004361-64.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,

Defendants admit that Louisiana has submitted detailed information and provided demos
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to CMS regarding how they will assess medical frailty using codes to conduct ex parte
verification and presented their approach at a public National Association of Medicaid
Directors meeting at CMS’s request but otherwise deny that this statement is relevant to
the present dispute and refer the Court to the sources cited for a complete and accurate

statement of their contents and deny any allegations inconsistent therewith.

79. The framework does not include any reference to whether a condition identified via diagnosis

code “significantly impairs” or otherwise affects an individual’s ability to comply with the Work

Requirement. AR, 004342-86.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to the label “work
requirement,” as the community engagement requirement can be satisfied in a variety of
ways other than work. To the extent a response is required, Defendants deny that this
statement is relevant to the present dispute and refer the Court to the actual source cited
for a complete and accurate statement of its contents and deny any allegations

inconsistent therewith.

80. As of February 6, 2026, Louisiana reported its “Tasks Complete” in the following order:
“Medically frail definition established,” then “Working draft medical code list created to identify
those who meet the definition of medically frail.” AR, 004385.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants deny that this statement is relevant to the present dispute and refer the Court
to the sources cited for a complete and accurate statement of their contents and deny any

allegations inconsistent therewith.
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81. Also as of February 6, 2026, Louisiana reported the following next steps; “Continue to refine
list and put into format needed by IT (excel?)”; “Work with Mitzi/others on trial data run with
codes”; “Refine list”; “Build claims algorithm (IT)”; “Create verification pathways for self and
clinical attestation”; “Set up notice and appeals processes”; “Meetins [sic] set with LDH
physician focus groups to review codes”; “Engage stakeholders —goal to start next quarter”’; and
“Finalize policy.” AR, 004385.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants lack sufficient facts to affirm or deny how Louisiana reported its “Tasks
Complete,” deny that this statement is relevant to the present dispute, and refer the Court
to the sources cited for a complete and accurate statement of their contents and deny any

allegations inconsistent therewith.

82. Utah also communicated to CMS its “first draft of Utah’s implementation of the medical
frailty exception,” which included a “Comprehensive ICD-10 Code List for Medical Frailty.”
AR, 004759-61.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

83. Utah’s approach classified “conditions according to three levels of severity,” and proposed
that the different levels of severity would merit different lengths of “exception” based on medical

frailty. AR, 004759-60.
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Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

84. Throughout this time period, in weekly calls with CMS representatives and, at CMS’s
direction, through direct communication with CMS staff, the State Medicaid agencies informed
CMS of the States’ efforts to operationalize the work requirements, asked questions, and sought
additional guidance and clarification. See November 2025 Slide Deck, 5; AR, 004840 (row 516,
column D) (noting that “States submitted 18 questions related to HR1 requirements during” a
recent meeting); see, e.g., Ex. 9 Y11-12; Ex. 10 q11-12; Ex. 11 q15-16; Ex. 13 4910- 11; Ex. 15
9911-12; Ex. 16 q911-12; Ex. 18 9911-12; Ex. 19 4412-13; Ex. 21 qq11-12; Ex. 22 q10; Ex. 23
1911-12; Ex. 24 94]11-12; Ex. 25 9912-13.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. To the extent a response is required,
Defendants deny that this statement is relevant to the present dispute and refer the Court
to the actual sources cited for a complete and accurate statement of their contents and

deny any allegations inconsistent therewith.

85. At CMS’s direction, State Medicaid agencies also communicated directly with CMS staff to

provide updates on their implementation efforts, ask questions, and seek additional guidance and
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clarification. See November 2025 Slide Deck, 5; see, e.g., Ex. 18 9411-12; Ex. 19 12-13; Ex.
21 9q9q11-12.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants deny that this statement is relevant to the present dispute
and refer the court to the sources cited for a complete and accurate statement of their

contents and deny any allegations inconsistent therewith.

86. A spreadsheet labeled by CMS in the administrative record Index as “State Requests for
Technical Assistance re: 71119-Community engagement data” reflects that States submitted
approximately 690 requests and questions to CMS between July 16, 2025 and May 29, 2026.
AR, 004840, (column K).
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants deny that this statement is relevant to the present dispute and refer the court
to the sources cited for a complete and accurate statement of their contents and deny any

allegations inconsistent therewith.

87. In one such submission dated March 27, 2026, Plaintiff New Jersey asked, “Is CMS able to
publicly release a few examples of acceptable formats/models for screeners as soon as possible
(i.e. in the next couple of weeks), that would be incredibly helpful. The State needs to update
applications, code into eligibility systems and logic, do user testing, etc. — and rule release in
June is likely too late to stay on track for timely implementation.” AR, 004840 (row 507, column

D).
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Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants deny that this statement is relevant to the present dispute and refer the court
to the sources cited for a complete and accurate statement of their contents and deny any

allegations inconsistent therewith.

88. States also met on a regular basis with CMS IT system leads to report on their progress in
building their IT systems to implement a minimum viable product workplan. See, e.g., Ex. 1 §3;
Ex. 2 411, Exh. A; Ex. 3 §12; Ex. 4 q11; Ex. 7 qq12-17, 46; Ex. 8 Y11, 12; Ex. 9 9911-12; Ex.
10 9911-12; Ex. 12 911; Ex. 15 q911-12; Ex. 20 §912-13; Ex. 21 qq11-12; Ex. 22 4]10.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants deny that this statement is relevant to the present dispute
and refer the court to the sources cited for a complete and accurate statement of their

contents and deny any allegations inconsistent therewith.

89. Before June 1, 2026, stakeholders provided CMS with relevant data and concerns relating to
the implementation of the Work Requirement. E.g., AR, 003865-4013; AR, 004007- 08; AR,
004723-30.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to the label
“work requirement,” as the community engagement requirement can be satisfied in a
variety of ways other than work. To the extent a response is required, Defendants deny

that this statement is relevant to the present dispute and refer the court to the sources cited
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for a complete and accurate statement of their contents and deny any allegations

inconsistent therewith.

90. The administrative record reflects many communications from third parties along with other
research, data, and suggestions that were available to CMS prior to promulgation of the IFR on
June 1, 2026. See AR Certification; AR, Index 1-21; AR, 000001-4840.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual sources cited for a complete and accurate

statement of their contents and deny any allegations inconsistent therewith.

91. The administrative record includes information about State implementation of work
requirements prior to enactment of H.R. 1. E.g., AR, 000922; AR, 004733-36.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to the label “work
requirement,” as the community engagement requirement can be satisfied in a variety of
ways other than work. To the extent a response is required, Defendants refer the Court to
the actual sources cited for a complete and accurate statement of their contents and deny

any allegations inconsistent therewith.

92. A slide deck in the administrative record titled “Implementing Community Engagement
Requirements in Medicaid: Draft chapter and recommendation” by the Medicaid And CHIP
Payment and Access Commission (AR, 000916-36) noted that “before recent changes in federal
law, some states pursued Section 1115 demonstrations to implement work and CE

requirements.” AR, 000922.
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Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

93. The slide deck noted that where such work and “CE” requirements were implemented,
“observed and projected coverage losses were substantial.” AR, 000922 (emphasis added). It
added that common reasons for lack of compliance included “[l]ack of beneficiary awareness,
barriers to employment, and administrative challenges.” Id. (emphasis added).
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

94. A March 27, 2026 letter to CMS from six Members of Congress also discussed the projected
and observed coverage losses from earlier State implementation of work requirements. AR,
004733-36.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to the label “work
requirement,” as the community engagement requirement can be satisfied in a variety of
ways other than work. To the extent a response is required, Defendants refer the Court to
the actual source cited for a complete and accurate statement of its contents and deny any

allegations inconsistent therewith.

95. Concerning an earlier “short-lived” implementation in Michigan, the letter stated, “80,000

individuals were at risk of losing their health care coverage within the first month of

44



Case 1:26-cv-12962-RGS  Document 138-3  Filed 09/18/26  Page 45 of 116

implementation, and 100,000 were expected to lose coverage in the first year of
implementation.” AR, 004733. It also stated that “49 percent of beneficiaries were already
working, and 10 percent were students or homemakers, suggesting that many of those at risk of
losing coverage were already meeting the new requirements, but faced coverage loss as a result
of the red tape associated with the policy.” AR, 004733-34.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

96. Addressing Georgia’s Pathways to Coverage Program, which it described as “a statewide
program that expanded Medicaid eligibility to adults aged 19-64 years with low incomes and
simultaneously introduced work requirements for newly eligible enrollees,” the Members of
Congress wrote: “They experienced no gains in Medicaid coverage or in employment rates
compared with their counterparts in neighboring non-expansion states during the 15 months after
Pathways to Coverage.” AR, 004734. They added, “Georgia’s program reduced coverage
without increasing employment, suggesting that the red tape associated with work requirements
impeded Medicaid enrollment in the state.” AR, 004734 (emphasis added).
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to the label “work
requirement,” as the community engagement requirement can be satisfied in a variety of
ways other than work. To the extent a response is required, Defendants refer the Court to
the actual source cited for a complete and accurate statement of its contents and deny any

allegations inconsistent therewith.
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97. On the subject of implementation of work requirements in Arkansas, the letter stated “[i]n
Arkansas, work requirements decreased Medicaid and Marketplace coverage by 13.2 percentage
points among adults aged 30-49 years within six months, while there was no change in
employment or engagement in community activities.” AR, 004734. It also said, “more than
18,000 adults in Arkansas lost coverage because of Medicaid work requirements, out of an
estimated 100,000 people who were subject to them.” Id.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to the label “work
requirement,” as the community engagement requirement can be satisfied in a variety of
ways other than work. To the extent a response is required, Defendants refer the Court to
the actual source cited for a complete and accurate statement of its contents and deny any

allegations inconsistent therewith.

98. A November 19, 2025 letter to CMS from the National Health Law Program (NHeLP) (AR,
003990-4013) noted that, “when states implemented work requirements through section 1115
projects, many individuals who were required to submit evidence from a provider to verify the
existence of a disability-related exemption struggled to find a willing provider or one who could
timely sign off. AR, 004008; see also Ex. 26.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can

be satisfied in a variety of ways other than work. To the extent a response is required,
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Defendants refer the Court to the actual sources cited for a complete and accurate

statement of their contents and deny any allegations inconsistent therewith.

99. In support of this contention, NHeLP cited a research report by Ian Hill et. al, titled New
Hampshire’s Experience with Medicaid Work Requirements: New Strategies, Similar Results.”
AR, 004008.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to the label “work
requirement,” as the community engagement requirement can be satisfied in a variety of
ways other than work. To the extent a response is required, Defendants refer the Court to
the actual source cited for a complete and accurate statement of its contents and deny any

allegations inconsistent therewith.

100. The research report reflected reports from stakeholders that “many providers were confused

or did not want to participate” in completing medical frailty exemption requests. Ex. 65, 22-23.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.

101. NHeLP wrote, “[g]iven that Medicaid beneficiaries are limited to the smaller pool of

providers that accept Medicaid and—if subject to managed care models—are also limited to in-

network providers, then finding a willing provider becomes even more difficult.” AR, 004008.
Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,
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Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

102. CMS itself, in a March 17, 2021 letter to the Arkansas Department of Human Services
“withdrawing approval of the community engagement requirement” raised several difficulties
with the implementation in Arkansas. AR, 000937-90.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

103. CMS noted that “[blefore the court halted the community engagement requirement, the
State reported that from August 2018 through December 2018, a total of 18,164 individuals were

29

disenrolled from coverage for ‘noncompliance with the work requirement’ and that “there was
no associated increase in employment or other community engagement activities among low-
income individuals subject to the community engagement requirement whether in the first year
when the policy was still in effect or nine months after the policy was blocked.” AR, 000940,
000942.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,

Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

104. CMS also noted that, in Arkansas, New Hampshire, and Michigan, “evidence suggests that

even individuals who were working or those who had serious health needs, and therefore should
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have been eligible for exemptions, lost coverage or were at risk of losing coverage because of
complicated administrative and paperwork requirements.” AR, 000943-44.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

105. The administrative record also contains a “Georgia Section 1115 Demonstration Waiver
Extension Request” dated April 28, 2025, which relates to its Pathways to Coverage Program.
AR, 000991-1128.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

106. The Georgia Extension Request included an Interim Evaluation Report providing “findings
and recommendations based on the first 13 months of the Demonstration, July 1, 2023, through
July 31, 2024 from a state-contracted Independent Evaluator, required by CMS. AR, 000999,
001041. The Interim Evaluation Report included the findings that “[e]nrollment into Pathways
was lower than projected in the first year” and “[t]he [qualifying hours and activities]
requirement limited Pathways enrollment.” AR, 001041-42. Its recommendations included
“[s]treamline and simplify the application and documentation processes.” AR, 001042.
Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,
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Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

107. A letter from “22 public health and health policy deans, chairs, and scholars,” dated
December 12, 2025 (AR, 004183-96) noted that “Medicaid enrollees who lost coverage due to
Arkansas’s work requirement were significantly more likely to delay obtaining healthcare due to
cost (56 percent) and delay obtaining medications due to cost (64 percent), compared to those
who remained enrolled in coverage.” AR, 004191.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

108. The letter also stated that “Arkansas Medicaid enrollees also reported that the work

requirement created heightened stress and fear that they might lose coverage.” AR, 004191.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

109. The administrative record reflects communications and other information relevant to the
medically frail exclusion. E.g., AR, 003990-4013.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual sources cited for a complete and accurate

statement of their contents and deny any allegations inconsistent therewith.
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110. Regarding the medically frail exclusion, NHeLP wrote in its November 19, 2025 letter that
“the history of the phrase ‘medically frail or otherwise has special medical needs’ reveals that it
is unrelated to ability to work.” AR, 004001. NHeLP explained that under the implementing
regulation for amendments to the Medicaid Act addressing Alternative Benefit Plans (42 C.F.R.
§ 440.315(f); see supra §34), CMS permitted States to define the phrase “medically frail or
otherwise an individual with special medical needs,” but required that State definitions include
“at least six categories of individuals” to “ensure that individuals with significant health care
needs maintain adequate health coverage.” AR, 004001-02.

Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,

Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

111. NHeLP explained that, in H.R. 1, Congress adopted each of the categories from the
Alternative Benefit Plan regulation, “dropping only the category that is limited to children under
age 19,” who are not subject to the Work Requirement, thus expressing “its intent to exclude
from the work requirements applicants and beneficiaries who have a particular need for
comprehensive health care coverage.” AR, 004001-02.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to the label “work
requirement,” as the community engagement requirement can be satisfied in a variety of
ways other than work. To the extent a response is required, Defendants refer the Court to
the actual source cited for a complete and accurate statement of its contents and deny any

allegations inconsistent therewith.
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112. In a December 12, 2025 letter, “22 public health and health policy deans, chairs, and
scholars, in their individual capacities” submitted a comment to HHS and CMS to “share
relevant research findings and recommendations for implementing the new work requirements”
with a “specific focus on the exemption for people who are ‘medically frail or otherwise have
special medical needs.”” AR, 004183.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

113. In the letter, they wrote that “[m]edical frailty has been part of Medicaid for 20 years, but

[...] determining whether someone can work is not part of that process.” AR, 004185. They also

wrote that “H.R. 1’s criteria almost exactly parallel’s [sic] the ABP definition.” AR, 004186.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

114. They also wrote that “[i]ndividuals who are employed and have a serious or complex
medical condition, or multiple conditions, often work in low-wage jobs and report that working
conditions such as unpredictable schedules make it hard to manage their conditions” and “[t]he
‘serious or complex’ subcategory of HR 1 is an essential guardrail to ensure these individuals
maintain their coverage, regardless of their work status in a given month.” AR, 004186.
Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,
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Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

115. An October 2025 document in the administrative record from the AIDS Institute, which is
titled “7 Reasons to Exempt People with HIV from Medicaid’s Community Engagement
Requirement,” (AR, 003867-68) states that “HIV can make it more difficult to adhere to a
regular work schedule because of medication side effects, periods of illness, and the need to
attend many doctors' appointments.” AR, 003867.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

116. It also states that “Medicaid is a work support for people with HIV, because it provides
consistent and continuous access to treatment that keeps people with HIV healthy. Disruption of
care due to administrative reporting requirements undermine the ability of people to work and
can lead to long term unemployment.” AR, 003867.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

117. In an October 10, 2025 letter to CMS, the Consortium for Constituents with Disabilities
(CCD), the Disability and Aging Collaborative (DAC), and allied organizations (AR, 003869-73)
informed CMS that “Medicaid helps people with disabilities work by providing them with health

care and important employment supports [...] [M]ost people enrolled in Medicaid who are not
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doing paid work are caregiving, retired, and/or have chronic conditions or disabilities and are

temporarily unable to work or need supportive services to find and keep a job.” AR, 003869.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

118. They added that “[t]he reality is that people with disabilities face substantial barriers to
employment, including inadequate accommodations, inaccessible workplaces, and outright
stigma” and “emphasize[d] that having a disability or health condition that qualifies for an
exemption is not inconsistent with an individual’s ability to work.” AR, 003871. They asked that
the “Administration set standards that prohibit States from using ‘ability to work’ or evidence of
employment (such as payroll data) to deem an individual ineligible for this exemption.” Id.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

119. On March 12, 2026, researchers from the Harvard T.H. Chan School of Public Health and
Brigham & Women’s Hospital submitted a memo to CMS to “provide a structured, validated,
and auditable approach that states may use to automatically exempt medically frail individuals
using ICD-10 (International Classification of Diseases 10th Revision) codes, which capture
conditions and diseases in medical claims.” AR, 004492-674.

Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,
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Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

120. The authors wrote that they drew from two sources in developing this approach: CMS’s
“list of Chronic Conditions and Other Chronic Health, Mental Health, and Potentially Disabling
Chronic Conditions Algorithms from the Chronic Conditions Warehouse” and ‘“Alternative
Benefit Plan (ABP) determination processes from states using medical frailty definitions that had
been publicly released.” AR, 004492-93. They then wrote that “[t]wo physicians independently
reviewed each algorithm to determine whether it should be entirely included or entirely excluded
based on statutory criteria for identifying medically frail individuals.” AR, 004493.

Response: Defendants object to this statement for the reasons stated in General Objection

1, and on that legal basis deny the statement. To the extent a response is required,

Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

121. The memo stated that ICD codes were included if they were deemed to meet three
requirements: (1) “likely to result in ongoing medical care needs OR impairment that limits
likelihood of employment, number of hours worked if employed, extent of community
participation, or other aspects of economic self-sufficiency”; (2) “likely to last 6 months or
longer,” and (3) “not easily curable with treatment.” AR, 004493.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.
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122. An issue brief in the administrative record titled “Promoting Effective Identification of
Medically Frail Individuals Under Medicaid Expansion,” AR, 003806-34, which addresses the
medically frail exception to mandatory enrollment in Alternative Benefit Plans, notes that CMS
suggested in that context that States employ a combination of the following methods to identify
individuals qualifying as medically frail: “[e]ligibility category (for example, those in a disabled
or foster child eligibility category may be automatically deemed medically frail); “[h]istorical
medical encounter data (e.g., for current enrollees)”; and/or “[s]elf- identification, as on a
questionnaire/screening tool.” AR, 003811.

Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,

Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

123. In an April 9, 2026 slide deck, the Medicaid and CHIP Payment and Access Commission
wrote “self-attestation will be important, especially where data are limited” on a slide titled
“CMS and states should ensure that eligible individuals can gain and maintain coverage.” AR,
000927.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

124. In their November 19, 2025 letter, NHeLP wrote, “CMS should require states to use the
least burdensome verification method available, self-attestation. Notably, self-attestation has

been found to be a highly reliable form of verification. Further, it is less burdensome for the state

56



Case 1:26-cv-12962-RGS  Document 138-3  Filed 09/18/26  Page 57 of 116

and the best method for ensuring that eligible individuals do not lose health coverage due to
administrative barriers.” AR, 004007-08.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

125. In a March 27, 2026 letter, the National Association of Community Health Centers wrote to
CMS, “[t]o prevent administrative hurdles from disenrolling eligible individuals, CMS should
encourage states to streamline, simplify state-led verification forms and other documents when
verify [sic] medical frailty standards.” AR, 004740.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

126. In a slide deck included in the administrative record, the Medicaid and CHIP Payment and
Access Commission wrote “[s]takeholders emphasized that ex parte processes can minimize
beneficiary reporting and reduce coverage loss” and “[s]tates may modify their use of existing
data (e.g., income, Medicaid applications, or claims) and add data sources, as well as automating
data checks.” AR, 000927.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.
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127. In a January 21, 2026 letter, the HIV and Hepatitis Policy Institute wrote, “[u]nder statute,
states are directed to maximize ex parte verification of eligibility in relation to the community
engagement requirements. Automatic exemption through use of data already available to the
Medicaid program (such as diagnostic codes and claims data) minimizes the burden on the
enrollee. It also reduces the administrative burden on the state and on the health- care workforce
providing care to people with HIV.” AR, 004318.

Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,

Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

128. In a March 11, 2026, in a letter to CMS outlining its approach to defining medical frailty,
the Commonwealth of Pennsylvania’s Department of Human Services wrote to CMS: “[t]he law
further requires that states use reliable information available to the state to determine whether an
individual meets the criteria for an exemption or has met the requirement for community
engagement (i.e., ex parte) to prevent individuals from having to submit additional information
when possible.” AR, 004469.

Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,

Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

129. The administrative record includes a proposal by researchers at the Harvard T.H. Chan
School of Public Health titled “Identifying Persons Qualifying for Medical Frailty Exemptions

Using Medicaid Claims Data” and dated March 20, 2026. AR, 004723-30.
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Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

130. The proposal by researchers at the Harvard T.H. Chan School of Public Health, see
paragraph 129, supra, notes that “[c]laims-based identification requires healthcare utilization that
includes a diagnosis code,” which “[i]ndicates the important [sic] of the diagnosis timeframe
(‘lookback period’) for identifying relevant claims.” AR, 004727.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

131. It contains data demonstrating that using a “lookback window” of 1 year, rather than 2
years, reduces the number of people identified as “medically frail” by at least 2 million
individuals. AR, 004728-29.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

132. It also contains the following graphic demonstrating that a longer lookback period for
claims data increased the cumulative share of Medicaid beneficiaries excluded from the Work

Requirement as medically frail: AR, 004730.
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Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to the label “work
requirement,” as the community engagement requirement can be satisfied in a variety of
ways other than work. To the extent a response is required, Defendants refer the Court to
the actual source cited for a complete and accurate statement of its contents and deny any

allegations inconsistent therewith.

133. The administrative record also contains a document published by CMS in 2024 and
authored by researchers at Mathematica titled “Methodology for Identifying Medicaid Long-
Term Services and Support Expenditures and Users, 2022.” AR, 003835-64.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

134. This document notes that CMS’s own Chronic Conditions Data Warehouse algorithms
“draw from either one or two years of claims.” AR, 003856.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

135. The authors also wrote: “we can identify only chronic conditions with observable medical
treatment. Chronic conditions with infrequent treatment . . . might also be under- identified|.]”

AR, 003858.
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Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

136. Another document titled “State Associations Community Engagement Feedback —
December 18th, 2025,” AR, 004216, notes that CMS was informed in a meeting that “medical
frailty as it relates to disability might not show up in claims data the way we expect” and that “a
person with ID/DD [Intellectual Disabilities/Developmental Disabilities] might go in for a
physical or other medical appointment, but the claim will likely not point specifically to the
person having ID/DD. Often those ‘secondary’ diagnoses don’t show up in claims (particularly
true for individuals with ID/DD, autism, etc.)” AR, 004218.

Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,

Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

137. A letter from Dr. Kyu Rhee, President and CEO of the National Association of Community
Health Centers to CMS dated March 27, 2026 recommends that “CMS should allow a 24-month
period for states to confirm medical frailty” due to “providers having 12 months to submit claims
as well as shorter review periods which may miss relevant conditions that are not frequently
recoded or documented but are ongoing.” AR, 004740.

Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,
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Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

138. In an article titled “Implementing Medical Frailty Exemptions Under HR 1: Clinical
Considerations From Medicaid Medical Directors,” a “group of senior clinicians serving in more
than 40 state Medicaid agencies” wrote that “[o]perational flexibility from CMS will be essential
to ensure that medical frailty definitions align with state-specific contexts.” AR, 004784-85.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

139. They gave the following example: “Take, for example, a 38-year-old woman with opioid
use disorder and unstable housing who seeks to engage in treatment. In a state that covers a
robust continuum of behavioral health and substance use disorder services, such as residential
treatment, intensive outpatient programs, and case management, her utilization history may
provide clear evidence of medical frailty. In a state with more limited benefits, however, the
same patient may have fewer encounters or differently encoded services unrelated to the degree
of clinical severity.” AR, 004785.

Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,

Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.
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140. In its letter to CMS, NHeLP stated that “[a]Jmple research demonstrates that additional
administrative barriers deter and reduce coverage,” and provided CMS with citations to studies
and articles in a footnote. AR, 004008.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

141. The cited studies and articles do not appear in the administrative record. Compare AR,
Index 1-21, with AR, 004008.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual sources cited for a complete

and accurate statement of their contents and deny any allegations inconsistent therewith.

142. A comment related to the medically frail exception from mandatory Alternative Benefit
Plans, noted in a section labeled “Identifying the Medically Frail” that “[i]n the preamble to the
final regulation, CMS acknowledges that states may not have prior experience with
implementation of an ABP or with identifying individuals who meet the criteria for exemption.”
AR, 003797.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.
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143. The comment also states that “[a] determination of functional limitations should include an

individual, face-to-face assessment by an independent assessment entity.” AR, 003804.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

144. An article in the administrative record titled “Implementing Medical Frailty Exemptions
Under HR1: Clinical Considerations From Medicaid Medical Directors,” authored by “senior
clinicians serving in more than 40 state Medicaid agencies” states: “Administrative efficiency is
also critical. Medicaid insurers and safety-net clinicians already operate under substantial
administrative strain. Experience from prior work requirement demonstrations suggests that
administrative complexity can contribute to coverage losses unrelated to actual eligibility.
Streamlined processes, standardized forms, and alignment with existing workflows may reduce
burdens on clinicians and patients alike. Limiting the use of clinician and patient attestation to
times only when other data are not sufficient will mitigate unnecessary burden.” AR, 004786
(emphasis added).

Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,

Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

145. The administrative Record includes a May 30, 2025 issue brief from KFF titled

“Understanding the Intersection of Medicaid and Work: An Update.” AR, 003575-615.
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Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

146. The Issue brief states that “[d]ata show the majority of Medicaid enrollees are working.”
AR, 003575.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

147. It continues, “in 2023, nearly two-thirds of adults ages 19-64 covered by Medicaid were
working and nearly three in ten were not working because of caregiving responsibilities, illness
or disability, or due to school attendance, reasons that counted as qualifying exemptions from the
work requirements under previous policies.” AR, 003576.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

148. It further states, “[mJany Medicaid adults who work are employed by small firms and are
not eligible for employer-sponsored health insurance at their job,” AR003585, and “Medicaid
adults who work full-time are eligible for Medicaid in expansion states because they work low-

wage jobs and meet income eligibility criteria,” AR, 003588.
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Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

149. In a letter dated December 12, 2025, “22 public health and health policy deans, chairs, and
scholars” wrote to CMS that “[t]he adverse health effects of being uninsured are well
established: compared to those with insurance, uninsured adults are ‘more likely to forgo needed
care,” ‘less likely . . . to receive preventive care and services for major health conditions and
chronic diseases,” and ‘more likely to be hospitalized for avoidable health problems and to
experience declines in their overall health.”” AR, 004183, 004191 (citing Tolbert, J. Cervantes et
al, (2024, December 18) Key Facts about the Uninsured Population. KFF.
https://www kff.org/uninsured/issue-brief/key-facts-about-the-uninsured-population/).
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

150. On October 28, 2025, the AIDS Institute, AIDS United and the Center for Health Law &
Policy Innovation sent a letter to CMS regarding implementation of the Work Requirement. Ex.
54 434 & Exh. A; AR, 003912-14.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to the label “work
requirement,” as the community engagement requirement can be satisfied in a variety of

ways other than work. To the extent a response is required, Defendants refer the Court to
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the actual source cited for a complete and accurate statement of its contents and deny any

allegations inconsistent therewith.

151. The letter informed CMS that, “[flor people living with HIV, loss of Medicaid due to
arbitrary denials and administrative red tape can lead to care disruptions that can pose enduring,
costly, and complex health risks.” Ex. 54, Exh. A at 3; AR, 003914.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

152. In May 2026, while the IFR was being reviewed by the White House Office of Management
and Budget, CMS staff were aware that rumors were circulating that “CMS may limit the self-
attestation option and that the White House [was] pushing CMS to tighten the exemption
definitions.” AR, 004793.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.

153. In May 2026, several State Medicaid agencies became concerned that CMS would change
its policy direction related to the Work Requirement after CMS informed them that
subregulatory guidance provided on May 1, 2026 should not be acted upon and was subject to

change. See, e.g., Ex. 3 1920-21; Ex. 9 9918-19; Ex. 11 §922-23; Ex. 23 q918-19.
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Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. To the extent a response is required,

Defendant lack sufficient facts to affirm or deny this statement.

154. MassHealth, Plaintift Commonwealth of Massachusetts’ Medicaid agency, sent a letter to
CMS on May 29, 2026. Ex. 11 923 & Exh. A.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.

155. MassHealth wrote to “share some concerns about the potential impact of any significant
deviation from the statute and CMS guidance shared to date,” noting that Massachusetts was
“well into the development process and [had] very limited time remaining before the January 1,
2027 effective date.” Ex. 11, Exh. A at 1-2.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.
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156. MassHealth also stated that “any material shift in federal policy regarding Medicaid
Community Engagement requirements could result in a significant increase in implementation
costs and disruptions to Massachusetts.” Ex. 11, Exh. A at 2.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.

157. With respect to the “medically frail” exclusion, MassHealth expressed its belief, “[a]fter
reflecting on . . . inputs from CMS since the law’s passage,” that “leveraging clinical data
derived from claims and encounters” and “accepting self-reported information from applicants
with no available claims history” would allow Massachusetts to “achieve broad, auditable
compliance with federal rules, while minimizing the burden on members and providers impacted
by Community Engagement requirements and allowing eligible Medicaid members to maintain
their coverage.” Ex. 11, Exh. A at 2.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.

158. Addressing self-attestation, MassHealth wrote that self-declaration has been historically
permitted in the Medicaid program and added that “the acceptance of self-declaration in certain

situations is a critical tool to facilitate enrollment of new members, keep eligible members
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covered, and reduce administrative churn where eligible members may experience gaps in
coverage due to paperwork issues.” Ex. 11, Exh. A at 2.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement

for relying on extra record evidence as stated in General Objection 2.

159. This letter from MassHealth is not in the administrative record. Compare Ex. 11, Exh. A,
with AR, Index 1-21.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants aver that this letter is not in the administrative record
because it arrived too late to be considered in the development of the IFR, which

Congress required HHS to publish no later than June 1, 2026.

160. Medi-Cal, California’s Medicaid agency, also contacted CMS to express California’s
“significant concerns should CMS materially alter its prior guidance on Medicaid work
requirements in the forthcoming interim final rule.” Ex. 2 419 & Exh. A at 1.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.

161. California explained that it had “relied extensively on CMS’s preliminary guidance over the

last several months to design, build, and operationalize major programmatic, systems, and
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staffing changes needed to comply with H.R. 1 by January 1, 2027.” Id. It wrote, “CMS was
aware throughout this period that California and other states were making time-sensitive, largely
irreversible implementation decisions, including vendor contracts, IT builds, and staffing
commitments, in direct reliance on its guidance, and continued providing that guidance without
any indication that a material policy shift was under consideration. The reliance is embedded in
systems that are already in final development and testing.” Id. at Exh. A at 2. It added,
“[i]mplementing new processes on this significantly shortened timeline would heighten the risk
of systems errors, improper terminations, and administrative failures affecting eligible
individuals. DHCS anticipates that any major shift in direction at this stage could delay
implementation by 18-24 months.” Id. at Exh. A at 1-2.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.

162. California also wrote, “[a]ny major shift in federal policy at this stage, particularly
concerning medically frail identification, self-attestation, or verification requirements, would
require reengineering multiple system modules already approaching finalization, jeopardizing
California’s ability to meet the statutory deadlines.” Id. at Exh. A at 2.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement

for relying on extra record evidence as stated in General Objection 2. To the extent a
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response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.

163. California added that any “significant late-stage policy shifts will increase coverage losses
among eligible individuals, particularly those with disabilities and chronic or complex medical
needs, as well as introduce avoidable administrative barriers through new documentation
requirements and also create operational instability during a major programmatic transition
affecting millions of Californians.” Id.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.

164. This letter from Medi-Cal is not in the administrative record. Compare Ex. 2, Exh. A, with
AR, Index 1-21.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants aver that this letter is not in the administrative record
because it arrived too late to be considered in the development of the IFR, which

Congress required HHS to publish no later than June 1, 2026.

165. The Governors of several other Plaintiff States also wrote to CMS in advance of the release

of the Interim Final Rule. Ex. 66.

72



Case 1:26-cv-12962-RGS  Document 138-3  Filed 09/18/26 Page 73 of 116

Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.

166. On May 29, 2026, the Governors of Oregon, Maine, Michigan, New York, New Mexico,
and Washington sent a letter to Secretary Kennedy. Id.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.

167. In the letter, the governors reiterated the challenge their states faced in implementing
community engagement requirements on a compressed timeline. They noted the continued
absence of official guidance and reminded CMS that their States had made “good- faith
operational decisions to revise [their] state systems” consistent with “verbal assurances” and
“informal policy direction from CMS.” They further requested that “published, final guidance
align as closely as possible with states’ working assumptions based on informal policy direction
from CMS to date and that states not be required to make significant changes at this stage of
implementation.” 1d. at 1.

Response: Defendants object to this statement for the reasons stated in General Objection

1, and on that legal basis deny the statement. Defendants further object to this statement

for relying on extra record evidence as stated in General Objection 2. To the extent a
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response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.

168. The governors highlighted the administrative complexity and resource-intensive nature of
their States’ implementation efforts, specifically reminding CMS of the “structural reality of
Medicaid administration” that the States must work with third-party vendors to update their IT
systems. Id. at 2.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.

169. They wrote, “[e]very change must be specified in writing, scoped and contracted with the
vendor, reviewed for compliance with federal certification standards, independently tested, and
validated before deployment,” and “[v]endors typically require six to twelve months or more to
complete significant system modifications.” Id.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.

170. The governors also wrote that their States had “built out IT systems, drafted member
communications, and developed the guidance and policies necessary to implement” the

requirements, and “[i]f the IFR contains policy guidance that differs in any material respect from
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the operational choices states have made—whether in the absence of CMS guidance or in
reliance on the verbal communications CMS has provided—states may need to revise or revisit
significant portions of their implementation work.” Id. at 1-2.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual source cited for a complete

and accurate statement of its contents and deny any allegations inconsistent therewith.

171. This letter from the Governors of Oregon, Maine, Michigan, New York, New Mexico, and

Washington is not in the administrative record. Compare Ex. 66, with AR, Index 1- 21.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants aver that this letter is not in the administrative record
because it arrived too late to be considered in the development of the IFR, which

Congress required HHS to publish no later than June 1, 2026.

172. An article dated May 26, 2026 that was forwarded internally within CMS titled “Families
USA Sounds Alarm Over Rumored IFR Work Req Restrictions” includes the following
statements from Families USA: “[t]his change in the definitions here [for] medical frailty would
not only exclude many, many vulnerable individuals from the exemption, but also set up an
enormous administrative process for states to go through to determine eligibility and determine
work ability on top of that, and that’s just one that states are not prepared for, and they haven’t

been preparing for over the last year”; and“[h]aving the ability to self-attest is really paramount
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for people who would meet the medical frailty exemption but just don’t have the paperwork to
document their health status.” AR, 004793-94.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

173. The article also says “[s]tates have already begun the hard work of building their own
medical frailty definitions and systems, including states that have already implemented and
started work requirements early” and “[a] last-minute federal mandate tying medical frailty to
inability to work would override state-level work that is already underway, take away the
flexibility of the law, which it was designed to preserve, and cause chaos and confusion for
people with disabilities and chronic conditions in states that have already begun implementation
or states that are just starting to figure it out.” AR, 004794.

Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,

Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

174. On May 28, 2026, the American Cancer Society (ACS) sent an email to CMS stating, “[w]e
have heard rumors that the rule CMS is planning to release could make it harder for cancer
patients and those recovering from cancer to maintain or enroll in Medicaid coverage.” AR,
004796.

Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,
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Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

175. ACS wrote that it had “heard that the administration may only apply the definition of

medical frailty to individuals who cannot work™ and “[t]ying medical frailty to an inability to

work will prevent many people impacted by cancer from using this exemption.” AR, 004797.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

176. ACS further stated, “[l]imiting the exemption to just those deemed unable to work would
set up a situation where many individuals will not be able to get Medicaid coverage right away—
and lack access to care while they wait for a determination that they are unfit to work. For a
cancer patient, that gap in coverage—whether it’s a few weeks, months, or years—can be
deadly.” AR, 004797.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

177. ACS also wrote “[t]his change will also prevent cancer patients or survivors who can still
work—and many want to—from working whatever hours they are able. It forces people with
serious illnesses to choose between losing their Medicaid, working 80 hours per month, or not

working at all to prove they are unable. It prevents cancer patients from picking up work when
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they can—for example, when they are well enough to work shifts in between chemo rounds, but
not enough shifts to guarantee 80 hours/month.” AR, 004797.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

178. Concerning self-attestation, ACS wrote that it had “heard reports that the interim- final rule
could eliminate or severely restrict the use of self-attestation for compliance and exemptions”
and “[a]llowing individuals to self-attest to medical frailty and other criteria— including
exemptions and qualifying activities—is an important and practical tool, especially for the first
year of implementation.” AR, 004797.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

179. ACS wrote further, “[tlhe impact on coverage could be enormous as additional
documentation adds paperwork and bureaucracy that leads eligible people to lose coverage.” AR,
004797.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.
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180. ACS also wrote, “[f]or those medically frail, there are many reasons data in a patient’s chart
may not show up. People may face challenges seeing specialty providers in rural and medically
underserved areas and states can experience data lags between the point of care and claims data.”
It added, “[a]sking cancer patients—who may be uninsured—to submit medical records or go to
a doctor to certify their exemption status is a recipe for these individuals to lose coverage and,
with it, a lifeline to the medical care they need.” AR, 004797.

Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,

Defendants refer the Court to the actual source cited for a complete and accurate

statement of its contents and deny any allegations inconsistent therewith.

181. On June 1, 2026, CMS released the IFR, entitled “Medicaid Program: Community
Engagement Requirement for Certain Individuals” (IFR), which was published in the Federal
Register on June 3, 2028. AR, Certification, 000001-135.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,

Defendant admits this statement.

182. In the preamble, the IFR states: “The [Work Requirement] has the potential to empower
Medicaid beneficiaries through employment, education, or volunteer service so they can escape
isolation and dependency, build confidence, and achieve self-sufficiency and independence.” 91
Fed. Reg. 33349.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to the label “work

requirement,” as the community engagement requirement can be satisfied in a variety of
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ways other than work. To the extent a response is required, Defendants refer the Court to
the text of the IFR for a complete statement of its contents and deny any allegations

inconsistent therewith.

183. It also states, “[iJmplementing the community engagement requirement, we believe will
assist in prioritizing coverage for Medicaid’s most vulnerable populations such as seniors,
individuals with disabilities, pregnant women, and children while empowering able-bodied
individuals through community engagement.” 91 Fed. Reg. 33350.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the text of the IFR for a complete statement of its contents

and deny any allegations inconsistent therewith.

184. In Section “V. Regulatory Impact Analysis,” the Interim Final Rule states, “a well- designed
community engagement requirement may benefit individuals so that they are not dependent,
demoralized, or stuck in situations that hinder their economic, physical, and mental state.” 91
Fed. Reg. 33451.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the text of the IFR for a complete statement of its contents

and deny any allegations inconsistent therewith.

185. The Interim Final Rule includes several provisions that are vague, differ substantially from
CMS’s prior guidance, and are more restrictive than the language of H.R. 1. See, e.g., Ex. 2 920;
Ex. 4 419; Ex. 5 919; Ex. 7925; Ex. 11 4 24; Ex. 13 418; Ex. 21919; Ex. 22 q11; Ex. 23 920; Ex.
24919; Ex. 25 921.
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Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object that this statement
constitutes a legal conclusion about the IFR, rather than an assertion of undisputed
material fact. As such, it is not properly included in this statement of undisputed material

facts, and no response is required.

186. The Interim Final Rule defines “[a]n individual who is medically frail or otherwise has
special medical needs” as “an individual whose physical, mental, or other behavioral health
condition significantly impairs the individual’s ability to comply with the community
engagement requirement in this subpart and is an individual: (A) Who is blind or disabled (as
defined in section 1614 of the Social Security Act); (B) With a substance use disorder, excluding
an individual in stable recovery (which means, an individual who is in recovery for 5 or more
years); (C) With a disabling mental disorder; (D) With a physical, intellectual, or developmental
disability that significantly impairs their ability to perform one or more activities of daily living;
or (E) With a serious or complex medical condition which is a medical condition that is life
threatening, seriously disabling without necessarily being life threatening, causing significant
pain or discomfort that can cause serious interruptions to life activities, requiring a major time or
effort commitment from caregivers for a substantial period of time, requiring frequent
monitoring, associated with severe consequences or negative consequences for someone else,
affecting multiple organ systems, requiring management to tight physiological parameters,
requiring coordination of multiple specialties, requiring treatment that carries a risk of serious
complications, or requiring adjustment in non- medical environments.” 42 C.F.R. §

435.554(c)(5)(i).
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Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object that this statement
constitutes a legal conclusion about the IFR, rather than an assertion of undisputed
material fact. As such, it is not properly included in this statement of undisputed material

facts, and no response is required.

187. The following language does not appear in H.R. 1: “an individual whose physical, mental,
or other behavioral health condition significantly impairs the individual’s ability to comply with
the community engagement requirement in this subpart.” See Pub. L. No. 119-21, 139 Stat. 172
(2025).
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object that this statement
constitutes a legal conclusion about Public Law No. 119-21, rather than an assertion of
undisputed material fact. As such, it is not properly included in this statement of

undisputed material facts, and no response is required.

188. The Interim Final Rule requires that, when verifying “medical frailty,” a State Medicaid
agency must “attempt to verify that an individual is a specified excluded individual on the basis
that the individual is medically frail or otherwise has special medical needs . . . using reliable
information available to the State, including claim(s) relevant to the individual that have been
adjudicated in the preceding 12 months, including those that have been paid, pended or denied,
and encounter data, as relevant to the individual.” 42 C.F.R. § 435.557(f)(1).

Response: Defendants object to this statement for the reasons stated in General Objection

1, and on that legal basis deny the statement. Defendants further object that this statement

constitutes a legal conclusion about the IFR, rather than an assertion of undisputed
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material fact. As such, it is not properly included in this statement of undisputed material

facts, and no response is required.

189. It defines “reliable information available to the state” as “including, but not limited to: (i)
information from electronic data sources that the agency has determined to be effective . . . ; (ii)
Information from other State or local agencies; (iii) Information related to community
engagement from Federal agencies and other data sources provided through the electronic
services established by the Secretary . . . ; (iv) Information in the States’ eligibility system; (v)
Information in the individual’s case record; (vi) Payroll data; (vii) Claim(s) relevant to the
individual that have been adjudicated in the preceding 12 months, including those that have been
paid, pended or denied; and (viii) Encounter data, as relevant to the individual, for the preceding
12 months.” 42 C.F.R. § 435.557(a).
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object that this statement
constitutes a legal conclusion about the IFR, rather than an assertion of undisputed
material fact. As such, it is not properly included in this statement of undisputed material

facts, and no response is required.

190. Of the eight categories of data specifically included in the definition of “reliable
information available to the State,” claims data and encounter data are the only two that are
temporally limited. See 42 C.F.R. § 435.557(a).
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object that this statement

constitutes a legal conclusion about the IFR, rather than an assertion of undisputed
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material fact. As such, it is not properly included in this statement of undisputed material

facts, and no response is required.

191. With respect to the “medical frailty” exclusion, under the Interim Final Rule, a State
Medicaid agency must first attempt to use “reliable information available to the State” to verify
that an individual is “medically frail or otherwise has special medical needs.” 42 C.F.R. §
435.557(f)(1).
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object that this statement
constitutes a legal conclusion about the IFR, rather than an assertion of undisputed
material fact. As such, it is not properly included in this statement of undisputed material

facts, and no response is required.

192. When there is no “reliable information available to the State,” a State Medicaid agency may
require documentation or accept a statement or other information under penalty of perjury” to
verify that an individual is medically frail or otherwise has special medical needs, only “[b]efore
January 1, 2028.” 42 C.F.R. § 435.557(f)(1)(i).
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object that this statement
constitutes a legal conclusion about the IFR, rather than an assertion of undisputed
material fact. As such, it is not properly included in this statement of undisputed material

facts, and no response is required.

193. “Beginning on January 1, 2028,” a State Medicaid agency “may accept a statement or other
information provided under penalty of perjury that provides sufficient information . . . to verify

qualification for the exclusion only once during the beneficiary’s period of enrollment . . . when
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there is no reliable information available to the State or the reliable information available to the
State is not reasonably compatible with the information provided by or on behalf of the
individual.” 42 C.F.R. § 435.557(f)(1)(i1).
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object that this statement
constitutes a legal conclusion about the IFR, rather than an assertion of undisputed
material fact. As such, it is not properly included in this statement of undisputed material

facts, and no response is required.

194. The Interim Final Rule defines a “period of enrollment” as a ‘“continuous period of
enrollment in coverage under the State plan or waiver without the individual being disenrolled,
regardless of the number of consecutive eligibility period, of redeterminations or renewals, or of
transitions between eligibility groups.” 42 C.F.R. § 435.557(a). The Social Security Act does not
recognize a “period of enrollment.” E.g., Ex. 2 4928-29; Ex. 11, 9 36; Ex. 15 926; Ex. 21 927.
The concept of a “period of enrollment” in the context of Medicaid is introduced for the first
time in the IFR. E.g., Ex. 11, 4 36; Ex. 15 926; Ex. 21 927.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object that this statement
constitutes a legal conclusion about the IFR, rather than an assertion of undisputed
material fact. As such, it is not properly included in this statement of undisputed material

facts, and no response is required.

195. The Interim Final Rule provides that, when verifying “compliance with or exception or
exclusion from the community engagement requirement” other than exclusion due to medical

frailty, 42 C.F.R. § 435.557, the State Medicaid agencies “may require documentation or accept
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other information . . . when there is no reliable information available to the State or the reliable
information is not reasonably compatible with the information provided by or on behalf of the
individual” only “[bJefore January 1, 2028.” 42 C.F.R. § 435.557(b)(2)(1).
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object that this statement
constitutes a legal conclusion about the IFR, rather than an assertion of undisputed
material fact. As such, it is not properly included in this statement of undisputed material

facts, and no response is required.

196. Under the Interim Final Rule, “[b]eginning on January 1, 2028,” when there is “no reliable
information available to the State or the reliable information is not reasonably compatible with
the information provided by or on behalf of the individual, the agency must require
documentation whenever documentation is reasonably available” to verify compliance with or
exception or exclusion from the community engagement requirement, other than exclusion due
to medical frailty. 42 C.F.R. § 435.557(b)(2)(ii).
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object that this statement
constitutes a legal conclusion about the IFR, rather than an assertion of undisputed
material fact. As such, it is not properly included in this statement of undisputed material

facts, and no response is required.

197. Only when documentation is not reasonably available may a State Medicaid agency
“[a]ccept information other than documentation” to verify eligibility or exception or exclusion
from the Work Requirement, other than exclusion due to medical frailty. 42 C.F.R. §

435.557(b)(2)(ii).
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Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to the label “work
requirement,” as the community engagement requirement can be satisfied in a variety of
ways other than work. Defendants further object that this statement constitutes a legal
conclusion about the IFR, rather than an assertion of undisputed material fact. As such, it
is not properly included in this statement of undisputed material facts, and no response is

required.

198. On August 14, 2026, CMS provided to Plaintiffs the administrative record for the Interim
Final Rule, along with an index and a “Certification of the Rulemaking Record.” AR,
Certification; AR, Index; AR000001-4840.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. To the extent a response is required,

Defendants admit this statement.

199. Of the 220 documents included in the administrative record, eight are documents from the
Federal Register, which include the IFR itself and a correction issued to the IFR on June 29,
2026, and eight are executive orders and proclamations. See AR, Index 1-21.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants deny that this statement is relevant to this dispute and refer the Court to the
actual sources cited for a complete and accurate statement of their contents and deny any

allegations inconsistent therewith.

200. The remaining 204 documents are labeled in the Index for the administrative record as

“Other Materials.” AR, Index 2-21.
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Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants deny that this statement is relevant to this dispute and refer the Court to the
actual sources cited for a complete and accurate statement of their contents and deny any

allegations inconsistent therewith.

201. Though the Index includes 220 documents total, only approximately ninety-three of those
documents are cited in footnotes in the Interim Final Rule. 91 Fed. Reg. 33348-482.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants deny that this statement is relevant to this dispute and refer the Court to the
actual sources cited for a complete and accurate statement of their contents and deny any

allegations inconsistent therewith.

202. Of the 204 documents labeled as “Other Materials,” only approximately eighty- seven are
cited in footnotes in the IFR. AR, Index 2-21; AR, 000001-4840.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants deny that this statement is relevant to this dispute and refer the Court to the
actual sources cited for a complete and accurate statement of their contents and deny any

allegations inconsistent therewith.

203. Of the approximately eighty-seven documents labeled “Other Materials™ that are cited in
footnotes in the IFR, not one is cited in connection with (a) CMS’s decision to add to the
medically frail exclusion the requirement that a condition “significantly impairs” an individual’s

ability to comply with the Work Requirement; (b) CMS’s decision to limit self-attestation for the
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medically frail exclusion to once per enrollment period; or (¢) CMS’s decision to limit the use of

claims data to claims adjudicated in the previous 12 months. 91 Fed. Reg. 33348-82; AR00001-

3794. Those portions of the IFR do not cite any evidence to support CMS’s choices.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to the label “work
requirement,” as the community engagement requirement can be satisfied in a variety of
ways other than work. To the extent a response is required, Defendants deny that this
statement is relevant to this dispute and refer the Court to the actual sources cited for a
complete and accurate statement of their contents and deny any allegations inconsistent

therewith.

204. The remaining approximately 117 documents labeled as “Other Materials” that are not cited
in the IFR include published research, documents provided to CMS by third parties, and
submissions from certain States to CMS.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants deny that this statement is relevant to this dispute and refer the Court to the
actual sources cited for a complete and accurate statement of their contents and deny any

allegations inconsistent therewith.

205. There is no indication in either the administrative record or the IFR of how CMS did or did
not consider, grapple with, or weigh the information contained in these approximately 117
documents.

Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,
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Defendants deny that this statement is relevant to this dispute and refer the Court to the
actual sources cited for a complete and accurate statement of their contents and deny any

allegations inconsistent therewith.

206. For example, one document in the “Other Materials” category that is not cited in the IFR is
a spreadsheet identified in the Index as “204. State Requests for Technical Assistance re: 71119-
Community engagement data.” AR004840.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants deny that this statement is relevant to this dispute and refer the Court to the
actual sources cited for a complete and accurate statement of their contents and deny any

allegations inconsistent therewith.

207. The spreadsheet contains questions received from States regarding technical

implementation of the Work Requirement. Though the spreadsheet indicates that many of the

questions were answered, the answers are not included in the spreadsheet. AR004840.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to the label “work
requirement,” as the community engagement requirement can be satisfied in a variety of
ways other than work. To the extent a response is required, Defendants deny that this
statement is relevant to this dispute and refer the Court to the actual sources cited for a
complete and accurate statement of their contents and deny any allegations inconsistent

therewith.
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208. The administrative record does not include the version of the IFR that was submitted to the
Office of Information and Regulatory Affairs within the Office of Management and Budget on
March 31, 2026. See AR, Index 1-21; see also Ex. 63.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants deny that this statement is relevant to this dispute and
refer the Court to the actual sources cited for a complete and accurate statement of their

contents and deny any allegations inconsistent therewith.

209. Plaintiffs have, on two occasions, requested the version of the Interim Final Rule that was
submitted to the Office of Information and Regulatory Affairs of the Office of Management and
Budget, but they have not yet received a response. Ex. 31; Ex. 67.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants deny that this statement is relevant to this dispute and

otherwise lack sufficient facts to affirm or deny the statement.

210. The administrative record also does not include several communications from States and
stakeholders addressing implementation of the Work Requirement. Supra 99 154-71; Compare
Ex. 54 937 & Exh. D, with AR, Index 1-21.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement

for relying on extra record evidence as stated in General Objection 2. Defendants further
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object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. To the extent a response is required,
Defendants deny that this statement is relevant to this dispute and refer the Court to the
actual sources cited for a complete and accurate statement of their contents and deny any

allegations inconsistent therewith.

211. The IFR contains a preamble that spans approximately 122 pages of the Federal Register.
91 Fed. Reg. 33348-69. It is broken into five Sections: “I. Background”; “II. Provisions of the
Interim Final Rule with Comment Period”; “IIl. Good Cause for Proceeding With an Interim
Final Rule With Comment Period”; “IV. Collection of Information Requirements”; and “V.
Regulatory Impact Analysis.”
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the text of the IFR for a complete statement of its contents

and deny any allegations inconsistent therewith.

212. Concerning the Work Requirement generally, CMS wrote in the preamble, “Community
engagement is an entirely new factor of eligibility, and as such, States must consider criteria that
were not previously applicable to Medicaid eligibility and establish new policies and procedures
for verifying whether an individual meets those criteria.” 91 Fed. Reg. 33395.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to the label “work
requirement,” as the community engagement requirement can be satisfied in a variety of

ways other than work. To the extent a response is required, Defendants refer the Court to
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the text of the IFR for a complete statement of its contents and deny any allegations

inconsistent therewith.

213. In this preamble, CMS stated: “The best reading of the statutory phrase ‘medically frail or
otherwise has special medical needs’ is one that considers not only the presence of a particular
diagnosis or condition, but also the extent to which the condition impairs an individual’s ability
to engage in community engagement activities (including but not limited to work) or otherwise
comply with the statutory requirements in section 1902(xx) of the Act.” 91 Fed. Reg. 33373.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the text of the IFR for a complete statement of its contents

and deny any allegations inconsistent therewith.

214. Yet elsewhere in the preamble, CMS wrote, “[w]e are defining medically frail individuals
as individuals who meet one or more of the five categories identified at section
1902(xx)(9)(11)(V) of the Act” with no reference to the Significant Impairment Provision. 91
Fed. Reg. 33372.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the text of the IFR for a complete statement of its contents

and deny any allegations inconsistent therewith.

215. CMS also stated, “[r]eading the statute to require automatic classification as medically frail
or otherwise having special medical needs based solely on diagnosis or condition would risk

sweeping in individuals whose conditions do not significantly impair their functional capacity. . .

.” 91 Fed. Reg. 33373.
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Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the text of the IFR for a complete statement of its contents

and deny any allegations inconsistent therewith.

216. Regarding enforcement of its implementation of the medically frail exclusion, CMS stated
in the preamble, “[i]f through Payment Error Rate Measurement Program (PERM) audits and
reporting, or any other CMS audits, we determine that States determined that an individual is
medically frail in a manner inconsistent with § 435.554(c)(5)(1) (meaning there is frequent
approval of individuals as medically frail with little to no support for the conclusion that their
physical, mental, or other behavioral health condition significantly impairs their ability to
comply with the community engagement requirement), States would not be in compliance with
the regulation.” 91 Fed. Reg. 33377.

Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,

Defendants refer the Court to the text of the IFR for a complete statement of its contents

and deny any allegations inconsistent therewith.

217. CMS also wrote, “[w]e believe that requiring verification of medical frailty to confirm an
individual’s specified excluded status using data or other documentation after the State has
verified that exclusion using a statement or other information provided under penalty of perjury
(such as a screening tool) will motivate individuals to access care.” 91 Fed. Reg. 33406.
Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,
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Defendants refer the Court to the text of the IFR for a complete statement of its contents

and deny any allegations inconsistent therewith.

218. The preamble also states, “States may not consider information older than 12 months when
verifying medical frailty or other special medical needs, because older information may not
reflect the individual’s current condition.” 91 Fed. Reg. 33405.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the text of the IFR for a complete statement of its contents

and deny any allegations inconsistent therewith.

219. It also states, “Section 1902(xx)(5) of the Act, implemented at § 435.557(b), requires States
to conduct ex parte verification of compliance and deemed compliance with the community
engagement requirement, and qualification as a specified excluded individual.” 91 Fed. Reg.
33392.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the text of the IFR for a complete statement of its contents

and deny any allegations inconsistent therewith.

220. Discussing the data sources States may use, CMS wrote, “the State must consider such
factors as the administrative costs associated with establishing and using the data match
compared with the administrative costs associated with relying on documentation, and on
program integrity in terms of the potential for ineligible individuals to be enrolled and for

eligible individuals to be denied coverage.” 91 Fed. Reg. 33394.
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Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the text of the IFR for a complete statement of its contents

and deny any allegations inconsistent therewith.

221. Concerning state implementation of work requirements prior to H.R. 1, CMS wrote in the
preamble: “[t]his early implementation experience provides insight into operational
considerations, indicating that beneficiary awareness, clarity of requirements, and the
accessibility of reporting mechanisms, as well as overall administrative complexity, can
influence participation and compliance.” 91 Fed. Reg. 33350.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the text of the IFR for a complete statement of its contents

and deny any allegations inconsistent therewith.

222. Later in the preamble, in the “Regulatory Impact Analysis” section, CMS wrote, “[p]rior to
this IFC, States could only impose [community engagement] requirements through section 1115
demonstrations. The limited section 1115 demonstration experience that exists involved different
implementation patterns, including reinstatements following terminations of eligibility and self-
selected enrollment populations, that are not directly applicable to estimating the impact of
mandatory requirements applied to an existing State plan enrollment. We have not relied on
these previous demonstrations for data or assumptions used in this analysis.” 91 Fed. Reg.
33456.

Response: Defendants object to this statement for the reasons stated in General Objection

I, and on that legal basis deny the statement. To the extent a response is required,
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Defendants refer the Court to the text of the IFR for a complete statement of its contents

and deny any allegations inconsistent therewith.

223. In the Regulatory Impact Analysis, CMS also wrote, “we estimate that 7 percent of
applicable individuals who may be working, enrolled in school, or otherwise performing
activities in line with community engagement requirement [sic], or qualify for a mandatory
exception or short-term hardship exception that deems them as demonstrating community
engagement, would lose coverage due to administrative or procedural reasons (or in the case of a
new applicant, may have their application denied and thus not enroll).” 91 Fed. Reg. 33460.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the text of the IFR for a complete statement of its contents

and deny any allegations inconsistent therewith.

224. Also in the Regulatory Impact Analysis (which never once mentions the IFR’s significant-
impairment provision of the medically frail exclusion, let alone the limitations on the use of
claims and encounter data or on use of self-attestation), CMS “project[ed] that enrollment would
be reduced by 2.3 million individuals in FY 2027 . . . and by between 3.1 to 3.3 million
individuals in subsequent years.” 91 Fed. Reg. 33461.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants refer the Court to the text of the IFR for a complete statement of its contents

and deny any allegations inconsistent therewith.

225. During the hearing on Plaintiffs’ Motion for a Preliminary Injunction, counsel for the

Defendants stated that CMS had “firmly grappled with this problem [disenrollments] and it still
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chose the policy path that it did in spite of acknowledging the significant number of
disenrollments.” Ex. 68, 42:4-9.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants also
object to this statement as statements of counsel at argument, rather than an assertion of
undisputed material fact. As such, it is not properly included in this statement of

undisputed material facts, and no response is required.

226. At the same hearing, counsel for the Defendants also stated, “the regulation that dictates that
agencies submit regulations to OIRA for review in coordination with the executive office, the
President, and there is policy arms in coordination with other agencies before they are
promulgated that is not just a process to rubber-stamp what agencies do. Sometimes those that
are closer to the President and who are working in these formal policy roles have strong views
about how things should be changed, and those views filter into policy.” Id. at 37:15-23.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants also
object to this statement as statements of counsel at argument, rather than an assertion of
undisputed material fact. As such, it is not properly included in this statement of

undisputed material facts, and no response is required.

227. The revisions to the IFR require States to expend considerable resources on tight timelines

to bring their systems in line with the IFR’s unlawful provisions.
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Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants object that they lack a basis to
affirm or deny this statement as to the magnitude of resources the States will need to
expend to comply with the IFR. Defendants further object that this statement constitutes a
legal conclusion about the IFR, rather than an assertion of undisputed material fact. As
such, it is not properly included in this statement of undisputed material facts, and no

response is required.

228. For example, the IFR requires States to define “significantly impairs,” identify the data they
need to make assessments, acquire that data, develop systems and engage vendors with the
expertise to process the data, and then implement that system at scale. Ex. 9 457; Ex. 11 965.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object that this statement
constitutes a legal conclusion about the IFR, rather than an assertion of undisputed
material fact. As such, it is not properly included in this statement of undisputed material
facts, and no response is required.
229. While State Medicaid agencies expected CMS to provide further definition of the terms
“medically frail” or otherwise having “special medical needs,” they did not expect that CMS
would limit the category of individuals in the “medically frail or otherwise having special needs”
to only those whose ability to comply with work requirements is substantially impaired because
of their physical, mental, or behavioral health condition. See, e.g., Ex. 39 q14; Ex. 44 §7; Ex. 45
98; Ex. 46 47; Ex. 48 97; Ex. 49 97; Ex. 50 410; Ex. 51 7; Ex. 52 98; Ex. 53 q7.
Response: Defendants object to this statement for the reasons stated in General Objection

1, and on that legal basis deny the statement. Defendants object that they lack a basis to
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affirm or deny statements about what the States “expected.” Defendants further object to
the label “work requirement,” as the community engagement requirement can be satisfied
in a variety of ways other than work. To the extent a response is required, Defendants

lack sufficient facts to affirm or deny this statement.

230. And in light of the notice requirement, many States only had until August 31, 2026, or in

some cases an even earlier date, to determine key features of the system and decide how to

communicate with residents about its implementation—a fact which dramatically increases the

costs as States engage vendors to work rush jobs and ask their staff to work overtime to meet

deadlines. See, e.g., Ex. 5 940; Ex. 6 99; Ex. 8 q15; Ex. 9 942; Ex. 10 J40; Ex. 13 939; Ex. 15

939; Ex. 20 q917-18; Ex. 21 q940-41; Ex. 22 q912-14, 17; Ex. 25 921; see also 91 Fed. Reg.

33427 (acknowledging substantial system and process updates required by States to comply with

IFR).

231.

Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. Defendants object that this statement
constitutes a legal conclusion about the IFR, rather than an assertion of undisputed
material fact. Defendants further object that they lack a basis to affirm or deny the ways
in which the requirements of the IFR and the community engagement statute increase
their costs. To the extent a response is required, Defendants lack sufficient facts to affirm

or deny this statement.

These late-stage revisions also required increased spending on public outreach and

administrative support for enrollees. See, e.g., Ex. 2 §53; Ex. 3 470; Ex. 5 954; Ex. 6 431; Ex. 9

€56; Ex. 10 62; Ex. 11 §64; Ex. 12 924; Ex. 13 §54-55.
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Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants object that they lack a basis to
affirm or deny the ways in which the IFR impacted their spending. To the extent a

response is required, Defendants lack sufficient facts to affirm or deny this statement.

232. Plaintiff States have struggled to figure out how to inform members of how to navigate the
Work Requirement in light of the new “medically frail” provisions. See, e.g., Ex. 1 §10; Ex. 2
q41; Ex. 3 954; Ex. 4 943; Ex. 36 920. VIIL
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement.Defendants object that they lack a basis to
affirm or deny that Plaintiffs have “struggled” with implement Defendants further object
to the label “work requirement,” as the community engagement requirement can be
satisfied in a variety of ways other than work. To the extent a response is required,

Defendants lack sufficient facts to affirm or deny this statement.

233. The IFR differs from CMS’s pre-IFR guidance and the language of H.R. 1 in contradictory
ways that render the States’ obligations unclear. See supra 9 185-197, 227-32.
Response: Defendants incorporate, by reference, their objections to paragraphs 185-97
and 227-32. Defendants object to this statement for the reasons stated in General
Objection 1, and on that legal basis deny the statement. To the extent a response is

required, Defendants deny this statement.

234. Since November 2025, the States have been preparing to comply with the notice deadline
and the January 1, 2027, implementation deadline, consistent with their understanding of the
statutory requirements and guidance provided by CMS. See 42 U.S.C. §§ 1396a(xx)(1), (8); see,

e.g., Ex. 1 13; Ex. 2 999, 11; Ex. 3 §910-12; Ex. 4 99, 11; Ex. 7 999, 11-12; Ex. 8 499, 11, 13; Ex.
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11 9915-16; Ex. 12 q11; Ex. 18 999, 11-12; Ex. 19 999-10, 12-13; Ex. 23 99, 11-12; Ex. 24 499,
11-12; Ex. 41 q96-11.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants deny that this statement is
relevant to this dispute. To the extent a response is required, Defendants lack sufficient
facts to affirm or deny what States have been doing to prepare to comply with the

community engagement requirement.

235. But just three months before the notice deadline, the IFR imposed new, ambiguous
requirements on Medicaid enrollees that require States to make significant and new changes to
their Medicaid systems. See supra 9 185.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object that this statement
constitutes a legal conclusion about the IFR, rather than an assertion of undisputed
material fact. As such, it is not properly included in this statement of undisputed material
facts, and no response is required. To the extent a response is required, Defendants deny

this statement.

236. Plaintiff States’ Medicaid agencies communicated to CMS through the present litigation
and other correspondence that they will suffer irreparable harm due to the imminent outlays of
agency staff time and funding necessary to comply with CMS’s regulatory about-face. See, e.g.,
Ex. 2 9918-19; Ex. 3 9920-21; Ex. 9 44[18-19; Ex. 11 9922-23; Ex. 19 q919-20; Ex. 23 418-19.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants object that they lack grounds to

affirm or deny that the Plaintiffs will be harmed by being required to implement the IFR.
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Defendants further object that this statement constitutes a legal conclusion, rather than an
assertion of undisputed material fact. As such, it is not properly included in this statement

of undisputed material facts, and no response is required.

237. Plaintiff States’ Medicaid agencies have had to rapidly change their operational approach
and systems development. See, e.g., Ex. 2 454; Ex. 15 §55; Ex. 39 928; Ex. 41, q13; Ex. 44 §7;
Ex. 45 9410; Ex. 46 97, 9; Ex. 48 997, 9; Ex. 49 97, 9.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants object that the statement is
vague and ambiguous as to what Plaintiffs had to change. To the extent a response is
required, Defendants lack sufficient facts to affirm or deny whether, and how quickly,

States had to change operational approach and systems development.

238. In addition to analyzing, developing, and implementing new ways to evaluate medical
frailty, Plaintiff States’ Medicaid agencies have needed to integrate new data sources to evaluate
members’ eligibility for the medical frailty exclusion, which has added development costs as
well as costs for accessing new data. See, e.g., Ex. 33 49; Ex. 38 99; Ex. 39 9926-28; Ex. 50
1912-15; Ex. 51 97, 9; Ex. 52 q10; Ex. 53 999-10.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants lack sufficient facts to affirm or deny the additional development and data

costs Plaintiffs have incurred as a result of the IFR.

239. Plaintiff States’ Medicaid agencies have had to send incomplete or ambiguous notices to
members, which have served to create confusion and erode the trust and goodwill that State

Medicaid agencies have built up over time. See, e.g., Ex. 2 §51-52; Ex. 5 953; Ex. 11 963.
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Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants object that the statement that
Plaintiffs “had” to send these notices is a conclusion of law, and as such is not properly
included in this statement. To the extent a response is required, Defendants lack sufficient
facts to affirm or deny how ‘“ambiguous” or “incomplete” Plaintiffs’ notices to

beneficiaries were.

240. Plaintiff States’ Medicaid agencies have had to incur the cost of educating their members,
staff, and other stakeholders both about what the new requirements mean, and how they can be
met in an unsteady legal environment. See, e.g., Ex. 2 q54; Ex. 15 q55; Ex. 2 §51- 55; Ex. 5
452-53; Ex. 16 455; Ex. 17 q14; Ex. 24 952; Ex. 25 §57.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. To the extent a response is required,

Defendants lack sufficient facts to affirm or deny this statement.

241. If Plaintiff States’ Medicaid agencies are not able to configure their systems quickly
enough, or if they configure systems inconsistently with CMS’s guidance, they could face
negative audit findings and significant financial penalties under H.R. 1 § 71106. State Medicaid
agencies will need to maintain auditable records, and risk penalties through the Payment Error
Rate Measurement Program (PERM) if they incorrectly exclude members as medically frail who
are not. 91 Fed. Reg. 33377; AR, 002310-11; see, e.g., Ex. 1 §14; Ex. 3 457; Ex. 7 452; Ex. 9
947; Ex. 16 945; Ex. 18 945.

Response: Defendants object to this statement for the reasons stated in General Objection

1, and on that legal basis deny the statement. Defendants object to the first sentence of

this statement as speculative insofar as they are based on factual conditions that have yet

104



Case 1:26-cv-12962-RGS  Document 138-3  Filed 09/18/26 Page 105 of 116

to come to pass, and on that legal basis also deny the statement. Defendants object to the
second sentence on the grounds that it states conclusions of law as to the States legal

obligations, and as such is not properly included in this statement.

242. Plaintiff States’ Medicaid agencies eligibility systems are not built to support community
engagement requirements and are not easily configured to incorporate the numerous eligibility
factors necessary to evaluate community engagement. See, e.g., Ex. 3 469; Ex. 4 953; Ex. 6 q31;
Ex. 8 921; Ex. 11 964; Ex. 15 455; Ex. 16 454.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. To the extent a response is required,
Defendants lack sufficient knowledge to affirm or deny the statement as to what
Plaintiffs’ systems are, or are not, built to support, and whether they can be configured to

satisfy new eligibility requirements.

243. Plaintiff States’ Medicaid agencies have already requested funds for the statutory
requirements under H.R. 1, and these funds have been expended. Plaintiff States are unable to
request additional funds as required by the IFR due to limitations on fiscal year spending. See,
e.g., Ex. 1 97; Ex. 2 q53; Ex. 3 950; Ex. 4 453; Ex. 5 941; Ex. 7 963; Ex. 9 456; Ex. 10 961; Ex.
11 964; Ex. 12 §11; Ex. 13 940; Ex. 15 940; Ex. 16 954; Ex. 19 943.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants lack sufficient facts to affirm or deny the first sentence of this statement. The
second sentence of this statement constitutes a legal conclusion, rather than an assertion
of undisputed material fact. As such, it is not properly included in this statement of

undisputed material facts, and no response is required.
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244. Plaintiff States’ Medicaid agencies will experience new, complex, and variable limitations
on self-attestation, which will require them to increase their operational complexity. These
limitations will make it harder to train staff, vendors, assisters, and community organizations on
eligibility processes. See, e.g., Ex. 4 55; Ex. 6 433; Ex. 7 §67; Ex. 10 §65; Ex. 13 §54; Ex. 21
954; Ex. 23 952.
Response: Defendants object to this statement for the reasons stated in General Objection
I, and on that legal basis deny the statement. To the extent a response is required,
Defendants lack sufficient facts to affirm or deny the States’ statements on self-

attestation.

245. Plaintiff States’ Medicaid agencies expect that the self-attestation limitation will— separate
and apart from the medical frailty exclusion—Iead to more calls, more documentation to be
scanned and reviewed by staff, and more denials and disenrollments that, themselves, lead to
more calls and appeals. The change in the self-attestation rules from 2027 to 2028 will require
additional system development, training, and outreach and education to accommodate the new
2028 rules. See, e.g., Ex. 5 §56; Ex. 7 465; Ex. 16 956; Ex. 17 q14; Ex. 19 968; Ex. 21 953; Ex.
22 9q16.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants object to this statement as
speculative because it is based on the States “expectations,” and on that legal basis also
deny the statement. To the extent a response is required, Defendants lack sufficient facts
to affirm or deny statements about the impact the self-attestation limitation will have on

Plaintiffs.
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246. The purpose of the Affordable Care Act (ACA) was to “make affordable health insurance

available to more people” and “[e]xpand the Medicaid program to cover all adults with income

below 138% of the [Federal Poverty Line].” Ex. 69.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object that this statement is a legal conclusion about the purpose of a statute that is not
properly included in this statement of facts. To the extent a response is required,
Defendants deny that this statement is relevant to this dispute and refer the Court to the
actual sources cited for a complete and accurate statement of their contents and deny any

allegations inconsistent therewith.

247. Studies conducted before the IFR was released suggest that Plaintiff States’ Medicaid
Expansion members will be disenrolled at some point due to the combination of community
engagement requirements and six-month redeterminations. See, e.g., Ex. 70, 6.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual sources cited for a complete

and accurate statement of their contents and deny any allegations inconsistent therewith.

248. On October 28, 2025, the Congressional Budget Office (CBO) issued a “Supplemental Cost
Estimate” “for the budgetary effects of title VII, Finance, subtitle B, Health, chapter 1, Medicaid,

of P.L. 119-21, as enacted in July 2025.” Ex. 70, 1.
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Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants refer the Court to the actual sources cited for a complete

and accurate statement of their contents and deny any allegations inconsistent therewith.

249. In the Supplemental Cost Estimate, CBO and the Joint Committee on Taxation “estimate[d]

that the number of people without health insurance will increase by 5.3 million in 2034 due to

implementation of “Section 71119,” the Work Requirements. Ex. 70, 6.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. To the extent a response is required,
Defendants refer the Court to the actual sources cited for a complete and accurate

statement of their contents and deny any allegations inconsistent therewith.

250. Separate and apart from the disenrollment effect of H.R. 1, the IFR’s unlawful provisions
will lead to further massive disenrollments not contemplated by H.R. 1. See, e.g., Ex. 34 §18; Ex.
42.918; Ex. 46 q18; Ex. 48 q18; Ex. 49 q18; Ex. 50 925; Ex. 71, 1 (noting that “the IFR is likely
to increase coverage loss significantly beyond what would have occurred under a plain-language
reading of the statute™).
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement

for relying on extra record evidence as stated in General Objection 2. Defendants further
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object that this statement constitutes a legal conclusion about the IFR, rather than an
assertion of undisputed material fact. Defendants further object that the statement is
based on speculative legal conclusions as to what H.R. 1 “contemplated.” As such, it is
not properly included in this statement of undisputed material facts, and no response is

required.

251. An analysis by Manatt Health, entitled “CMS’s Medicaid Work Requirements Rule: a 50-
State Analysis of Additional Coverage Losses, FFY 2027-2034" states the following: Manatt
health estimates Manatt Health estimates that the IFR implementation approach would increase
average annual Medicaid coverage losses by 1.8 million people, from 6.4 million to 8.2 million
between FFY 2027-2034—nearly 1 in 10 Medicaid enrollees nationwide. The estimate assumes
a 40% coverage-loss rate among those subject to work requirements, informed largely by New
Hampshire’s prior experience implementing work requirements. Coverage losses are projected to
grow over time—from 2.8 million people in FFY 2027 to 9.2 million people by FFY 2034, when
the requirements are fully implemented. Ex. 71, 1 (emphasis in original).
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. To the extent a response is required,
Defendants deny that this statement is relevant to this dispute and refer the Court to the
actual sources cited for a complete and accurate statement of their contents and deny any

allegations inconsistent therewith.
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252. Hundreds of thousands of members will lose coverage not because they are statutorily
ineligible, but because CMS has unlawfully narrowed the statutory exemptions and created
needless procedural obstacles to demonstrating eligibility. See Ex. 4 946; Ex. 6 927; Ex. 7 58;
Ex. 12 418; Ex. 10 950; Ex. 20 q31.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants also
object to this statement as speculative, and on that legal basis also deny the statement.
This statement also consists of legal argument, not assertions of undisputed material fact.
As such, it is not properly included in this statement of undisputed material facts, and no

response is required.

253. The IFR will cause the termination of benefits for some of the States’ most needy and ill
residents and will increase the cost of uncompensated care that Plaintiff States must cover. See,
e.g., Ex. 3 9973-74; Ex. 4 §56; Ex. 8 q18; Ex. 20 q31; Ex. 38 §17; Ex. 39 437; Ex. 40 919; Ex. 48
919; Ex. 51 q18; Ex. 52 q19.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants also
object to this statement as speculative, and on that legal basis also deny the statement. To
the extent a response is required, Defendants lack sufficient facts to affirm or deny this

statement.
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254. Plaintiff States’ budgets will suffer harm due to loss of federal matching funds when
eligible individuals lose Medicaid coverage. See, e.g., Ex. 3 §73; Ex. 5 458; Ex. 10 969; Ex. 19
969; Ex. 21 q55; Ex. 24 q55; Ex. 25 959; Ex. 35 926.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants also
object to this statement as speculative, and on that legal basis also deny the statement. To

the extent a response is required, Defendants deny this statement.

255. More members will lose coverage than would otherwise have lost coverage under the
statutory definition of medically frail. This is either because their condition may not meet the
IFR’s additional, non-statutory “significant impairment” threshold, or because they cannot obtain
the proof required to demonstrate their ability to work is significantly impaired. See, e.g., Ex. 2
946; Ex. 3 961; Ex. 4 947; Ex. 9 950; Ex. 13 947; Ex. 16 948; Ex. 71, 1.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants also
object to this statement as speculative, and on that legal basis also deny the statement. To
the extent a response is required, Defendants lack sufficient facts to affirm or deny this

statement.

256. More members will lose coverage because the “significant impairment” requirement will
also decrease the number of people for whom the State Medicaid agencies can automatically
verify medical frailty, because, under the IFR, the verification process cannot be based on just a

diagnosis code, but also other data on utilization of services and level of impairment. See 91 Fed.
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Reg. 33406. See, e.g., Ex. 39 Y35-37; Ex. 43, 418; Ex. 44 q916-17; Ex. 46 q417-18; Ex. 48
1917-18; Ex. 49 q17. The 12-month limitation on use of claims data will also limit State
Medicaid agencies’ ability to automatically verify medical frailty, increasing the burden on
States to engage in costly and time-intensive member interactions to seek documentation,
whereas the systems being developed to review claims for purposes of determining medical
frailty can be modified to expand the use of claims data with minimal burden. See, e.g., Ex. 36
q17; Ex. 44 q15.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants also
object to this statement as speculative, and on that legal basis also deny the statement. To
the extent a response is required, Defendants lack sufficient facts to affirm or deny this

statement.

257. Members with conditions that meet the statutory categories of medical frailty but who lose
coverage due to inability to document “significant impairment” may return to State Medicaid
agencies sicker and costlier due to the loss of health coverage needed to treat and manage their
conditions. This both raises costs for State Plaintiffs and decreases quality of care for members.
See, e.g., Ex. 2 948; Ex. 3 963; Ex. 5 949; Ex. 9 951; Ex. 15 950; Ex. 19 §56.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants also

object to this statement as speculative, and on that legal basis also deny the statement. To
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the extent a response is required, Defendants lack sufficient facts to affirm or deny this

statement.

258. As the uninsured rate increases, there will be a greater financial strain on providers—in
particular rural, community, and safety net hospitals as well as community health centers—that
will be called upon to provide even greater levels of uncompensated care. See, e.g., Ex. 4 §56;
Ex. 7 968; Ex. 11 968; Ex. 12 427; Ex. 16 q57; Ex. 20 925; Ex. 38 §17; Ex. 55, 5.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants also
object to this statement as speculative, and on that legal basis also deny the statement. To
the extent a response is required, Defendants lack sufficient facts to affirm or deny this

statement.

259. Individuals who are disenrolled in Plaintiff States will likely lose access to primary and
preventive care—and care necessary to treat their statutorily recognized medical conditions—
resulting in more individuals seeking high-cost, emergency care. See, e.g., Ex. 8 418; Ex. 33
9923-24; Ex. 38 417; Ex. 39 437; Ex. 44 18; Ex. 49 q18; Ex. 50 925; Ex. 51 q18; Ex. 53 919. Ex.
54, Exh. C(ii) at 6-7.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants also
object to this statement as speculative, and on that legal basis also deny the statement. To
the extent a response is required, Defendants lack sufficient facts to affirm or deny this

statement.
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260. State Medicaid agencies have spent years conducting outreach and building relationships
with their program enrollees. Confusion over eligibility determinations risks harming that
relationship and lowering institutional trust. Members who do not understand why they were
disenrolled or what is required to be eligible may simply forego coverage. See, e.g., Ex. 2 452;
Ex.3967; Ex. 7961; Ex. 9 q55; Ex. 19 964; Ex. 24 §52.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. To the extent a
response is required, Defendants lack sufficient facts to affirm or deny what outreach
State Medicaid agencies have conducted or what relationships they have built with their
program enrollees; the remainder of this statement is speculative, and on that legal basis

Defendants also deny the remainder of the statement.

261. The lack of preventative care will result in increased communicable disease outbreaks and
more strain on Plaintiff States’ Medicaid agencies. Plaintiff States’ Medicaid agencies will see
poorer health outcomes across the State, as fewer people will be able to access appropriate care
and manage chronic conditions. See, e.g., Ex. 2 456; Ex. 3 q75; Ex. 10 970; Ex. 12 926; Ex. 54
1921-33.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants also
object to this statement as speculative, and on that legal basis also deny the statement. To
the extent a response is required, Defendants lack sufficient facts to affirm or deny what

Plaintiffs’ State Medicaid agencies anticipate.
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262. Finally, Plaintiff States’ Medicaid agencies anticipate that the new medical frailty
requirements, coupled with the new limitations on self-attestation and ex parte verification, will
place a significant administrative strain on treating healthcare providers. Providers may need to
devote time to providing documentation to demonstrate that a member is medically frail and that
the member’s condition significantly impairs their ability to comply with the Work Requirement.
See, e.g., Ex. 3 q76; Ex. 13 §57; Ex. 15 958; Ex. 18 §58; Ex. 21 956; Ex. 24 456; ECF No. 89, 9-
10.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2. Defendants further
object to the label “work requirement,” as the community engagement requirement can
be satisfied in a variety of ways other than work. Defendants also object to this statement
as speculative, and on that legal basis also deny the statement. To the extent a response is
required, Defendants lack sufficient facts to affirm or deny what Plaintiffs’ State

Medicaid agencies anticipate.

263. These additional tasks will require that providers take time away from patient care, placing
additional administrative strain on providers, adding to healthcare costs and impacting access to
care across Plaintiff States. See, e.g., Ex. 1 §10; Ex. 3 §76; Ex. 4 §57; Ex. 7 969; Ex. 10 73; Ex.
15 958; ECF No. 89, 9-10; AR, 004465.
Response: Defendants object to this statement for the reasons stated in General Objection
1, and on that legal basis deny the statement. Defendants further object to this statement
for relying on extra record evidence as stated in General Objection 2, and on that legal

basis also deny the statement. Defendants also object to this statement as speculative, and
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on that legal basis also deny the statement. To the extent a response is required,
Defendants lack sufficient facts to affirm or deny this statement.
Dated: September 18, 2026 Respectfully submitted,

LEAH B. FOLEY
United States Attorney

By:_ /s/Michael J. Gerardi

MICHAEL J. GERARDI

DC Bar No. 1017949

Deputy Associate General Counsel, Office of
General Counsel, U.S. Dep’t of Health &
Human Services

Special Assistant U.S. Attorney

STEPHEN M. RICHMOND

DC Bar No. 1033701

Senior Attorney, Office of General Counsel,
U.S. Dep’t of Health & Human Services,

Special Assistant U.S. Attorney

200 Independence Ave., SW
Mailstop 443F.23

Washington, D.C. 20201

Phone: (202) 619-3620

E-Mail: Michael.Gerardi@hhs.gov

Attorneys for Defendants

116


mailto:Michael.Gerardi@hhs.gov

Case 1:26-cv-12962-RGS  Document 138-4  Filed 09/18/26 Page 1 of 5

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

COMMONWEALTH OF
MASSACHUSETTS, et al.

Plaintiffs,

Ve No. 1:26-cv-12692

MEHMET OZ, M.D., in his official capacity
as Administrator of the Centers for Medicare
& Medicaid Services, et al.

Defendants.

DECLARATION OF SARA VITOLO

I, Sara Vitolo, declare as follows:

1. I am Deputy Director of the Center for Medicaid and CHIP Services (“CMCS”) at
the Centers for Medicare & Medicaid Services (“CMS”). I have served in this position since March
2023.

2. CMCS is responsible for administering the Medicaid program in partnership with
states, territories, and the District of Columbia (D.C.). Among other things, CMCS serves as
CMS’s focal point for assistance with formulation, coordination, integration, and implementation
of all national program policies and operations related to Medicaid, and it works in partnership
with states to assist state agencies in successfully carrying out their responsibilities for
effective program administration and beneficiary protection, and, as necessary, supports states in
correcting problems and improving the quality of their operations.

3. I make this declaration based upon my personal knowledge and information

available to me in my official capacity as Deputy Director of CMCS.
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4. I am familiar with the subject matter of the above-captioned lawsuit, in which a
group of 25 states and D.C. have challenged several aspects of the interim final rule entitled
Medicaid Program; Community Engagement Requirement for Certain Individuals, 91 Fed. Reg.
33,348 (June 3, 2026) (“IFR”), specifically the IFR’s provisions defining medical frailty,
specifying the claims and encounter data on which states may rely in conducting ex parte
verifications, and allowing states to accept and rely on self-attestations in verifying medical frailty
once per beneficiary per period of enrollment beginning January 1, 2028.

5. Recent novel and significant changes in the law, enacted July 4, 2025, and referred
to by CMS as the Working Families Tax Cut (“WFTC”) legislation, that generally take effect
January 1, 2027, condition Medicaid eligibility for certain individuals on their demonstration of
community engagement, as those terms are defined by statute. See 42 U.S.C. § 1396a(xx). Those
changes have required CMCS and states (including D.C.), who work collaboratively to administer
Medicaid, to do a substantial amount of work on extremely tight timelines to ensure compliance
with Congress’s directions.

6. Among the many and varied implementation tasks facing CMCS and the states is
the task of standing up systems and operations to implement the exclusion of certain categories of
individuals, termed “specified excluded individual[s]” in the statute, id. § 1396a(xx)(9)(A)(i1),
from the definition of “applicable individual,” id. § 1396a(xx)(9)(A)(i), and thus from compliance
with the community engagement requirement.

7. One category of specified excluded individuals, the category at issue in the above-
captioned lawsuit, comprise those “who [are] medically frail or otherwise ha[ve] special medical
needs (as defined by the Secretary), including an individual-—(aa) who is blind or disabled (as

defined in [42 U.S.C. §] 1382c ...); (bb) with a substance use disorder; (cc) with a disabling
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mental disorder; (dd) with a physical, intellectual or developmental disability that significantly
impairs their ability to perform 1 or more activities of daily living; or (ee) with a serious or complex
medical condition[.]” Id. § 1396a(xx)(9)(A)(11)(V).

8. The Secretary, acting through CMS, exercised his statutory authority to define
medical frailty in the IFR. See 91 Fed. Reg. at 33,472 (codified at 42 C.F.R. § 435.554(c)(5)). The
IFR defines it to comprise “an[y] individual whose physical, mental, or other behavioral health
condition significantly impairs the individual’s ability to comply with the community engagement
requirement” as long as the individual also falls into one of the five categories further defined in
the IFR, which align with the five categories delineated in the statute (e.g., those who are blind or
disabled as defined in 42 U.S.C. § 1382c, those with a disabling mental disorder, etc.).

0. Since the IFR was promulgated, CMCS has been working closely with states to
implement all aspects of it, including the challenged IFR provisions. CMCS recently released a
slide deck entitled “Implementing Medical Frailty Under Community Engagement (Section 71119

of WFTC Legislation),” available at https://tinyurl.com/37r6ycjr, that provides a general informal

summary of the technical legal standards contained in the IFR related to medical frailty and
provides an example of how states may, pursuant to the IFR, identify individuals who are
medically frail using a tiered medical frailty framework. States have been working diligently to
implement this aspect of the IFR, among many others, and CMCS has been meeting with states
regularly to provide technical assistance to support implementation.

10. Determining who is medically frail is an integral part of implementing the
community engagement requirement because individuals who are determined to be medically frail
are excluded from the community engagement requirement altogether. If states’ systems and

processes for making medical frailty determinations are not built around the legally effective
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definition of medical frailty and the applicable evidentiary standards contained in the IFR, they
would effectively be unable to make medical frailty determinations due to the risk they may
erroneously apply the community engagement requirement to, and possibly even disenroll or deny
enrollment to, individuals who should otherwise be excluded from that requirement as medically
frail.

11. If the Court were to vacate the IFR provisions that Plaintiffs challenge or otherwise
block CMS from enforcing them, it would cause significant upheaval in the process of
implementing the community engagement requirement. It would make it impossible for many
states, including some plaintiff and non-plaintiff states alike, to implement the requirement by the
implementation deadline Congress set in the WFTC legislation, January 1, 2027. States have been
working to implement those provisions through systems changes and build-outs, operational
changes, expanded staffing and outreach, and other activities that would enable them to conduct
the assessments and verifications needed to implement the challenged IFR provisions and the
community engagement requirement more broadly. Court action instituting a different definition
of medical frailty and/or different evidentiary standards than those contained in the IFR would
render those changes obsolete and require, on an even more extreme timeline to meet the January
1, 2027 implementation deadline, new systems and operational changes in accordance with any
orders from the Court. These would include updates to state regulations, worker manuals, and
training materials. Before implementation, states will also need to reflect policy changes to medical
frailty in application and renewal forms and screens, notices, outreach, website and call center
language, and internal and external communications materials.

12. The foregoing negative impacts of Court relief would be especially magnified if the

Court were to vacate or otherwise block enforcement of any of the challenged IFR provisions while
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leaving open the possibility that CMS could reinstitute them in the future. States would face the
possibility of severe whiplash and wasted resources resulting from changes in the medical frailty
definition and applicable evidentiary standards if the Court were to institute the more permissive
standards Plaintiffs seek, effective immediately, only for CMS to later reinstitute the IFR’s
standards in accordance with the Court’s decision.

13. In addition to the disruptions, major systems and operational changes would cost
affected states and the federal government tens of millions of dollars, most of which would be paid
by CMS to states as federal matching funds for states’ administrative expenses.

14. Last-minute changes to the medical frailty definition and standards regarding
claims and encounter data are also likely to generate significant and ongoing confusion among
beneficiaries, states, and other stakeholders with respect to requirements as the community
engagement policy and other changes take effect. States have been conducting outreach for months
on a variety of changes under the WFTC legislation that take effect by January 2027, including
updates to eligibility for noncitizens and redetermination timelines. The multiple and complex
changes will be challenging for the average beneficiary to understand and meet and for states to
message effectively. Revisions to the policy with insufficient time for effective communication
risk introducing further confusion and increasing the likelihood of inappropriate disenrollments.

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief. 28 U.S.C. § 1746. Executed this 18" Day of September, 2026.

SA RA M‘ VITO LO Digitally signed by SARA M.

VITOLO -S
—S Date: 2026.09.18 10:25:44 -04'00'
Sara Vitolo
Deputy Director
Center for Medicaid and CHIP Services
Centers for Medicare & Medicaid Services
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

COMMONWEALTH OF
MASSACHUSETTS, et al.,

Plaintiffs,

V.
No. 1:26-cv-12962
MEHMET OZ, M.D., in his official capacity
as Administrator of the Centers for Medicare
& Medicaid Services, et al.,

Defendants.

[PROPOSED] ORDER

UPON CONSIDERATION of Plaintiff States’ Motion for Partial Summary Judgment,
Defendants’ Cross-Motion for Summary Judgment, and the entire record herein, it is hereby

ORDERED that DEFENDANTS’ motion is GRANTED, and it is further

ORDERED that PLAINTIFFS’ motion is DENIED.

SO ORDERED:

Date: Hon. Judge Richard Stearns
United States District Judge
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