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INTRODUCTION 

In this False Claims Act (“FCA”) case, Plaintiffs allege that Defendants 

knowingly retained payments for millions of invalid diagnosis codes submitted to 

Medicare.  Although Plaintiffs’ claims are limited to Defendants’ knowing failure to 

delete specific invalid diagnosis codes, Defendants have coopted discovery in this case 

to challenge the payment methodology of the entire Medicare Advantage (“MA”) 

program.  They argue that the payments they received over the past decade for valid 

diagnosis codes were too low and that they are entitled to retain payments for invalid 

diagnoses to compensate for this.  Alternatively, they claim that the damages to 

Medicare resulting from their knowing failure to delete invalid diagnoses should be 

reduced to compensate them for the purportedly “too low” payments for valid diagnoses.   

Defendants’ challenge to the MA payment model has no relevance to the 

legitimate claims or defenses in this action.  As the government explained in its recent 

motion for review of the Magistrate Judge’s order compelling production of internal 

agency deliberations (Dkt. 334), such a challenge (i) is not a valid defense to fraud; (ii) 

was part of Defendants’ Counterclaim, which they have already agreed this Court lacks 

subject matter jurisdiction to adjudicate; and (iii) is not relevant to damages in this FCA 

action, which rest only upon the submission of invalid (not valid) diagnoses.  

To ensure that discovery proceeds in the manner required by Rule 26(b), Plaintiffs 

sought a threshold ruling on Defendants’ legal obligation to correct claims for risk-

adjusted payments which were based on invalid diagnosis codes (i.e., false claims) (Dkt. 

234).  Despite the pendency of Plaintiffs’ requests for appropriate limitations, 

Defendants have significantly expanded their burdensome discovery demands on 

irrelevant issues not only on the government under Rule 34, but also from third-parties 

under Rule 45.  The need for appropriate limits on discovery was made manifest by 

Defendants’ recent motion to compel the production of privileged material, which forced 

the Centers for Medicare and Medicaid Services (“CMS”) to divert considerable 

resources from running the Medicare Program to logging internal agency documents and 
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perfecting privilege with respect to inordinately broad categories of material that are 

irrelevant to Plaintiffs’ claims or any legitimate defense.     

Plaintiffs therefore renew their request that the Court set appropriate discovery 

limits in this case and ask the Court enter the accompanying proposed order.  The 

proposed order forecloses discovery on Defendants’ improper challenge to the payment 

process, which challenge is ever expanding and well outside of the scope of permissible 

Rule 26 (b) discovery.  The order also forecloses certain discovery regarding the 

materiality of diagnosis codes to the MA payment process and the obligation to delete 

knowingly invalid diagnosis codes that, as explained in previous briefing, are settled 

issues under this Court’s prior rulings and Ninth Circuit precedent. 

BACKGROUND 

Based on the discovery requests that they have propounded to date, Defendants 

clearly intend to use this action to litigate their program-level grievances over how 

Medicare calculates payments to every insurer participating in the MA program based on 

their submission of valid diagnosis data.  Much of Defendants’ improper discovery 

relates to their contention that the payment coefficients for certain risk-adjusting medical 

conditions were “too low” because they were determined based on unaudited diagnosis 

data in fee-for-service (FFS) claims submitted to Medicare.  Defendants appear to seek 

this discovery in an attempt to prove that they are entitled to keep payments for invalid 

diagnoses as compensation for the purportedly “too low” payments for valid diagnoses.  

Indeed, United has explicitly stated that it will continue its attempts to litigate its 

underpayment contentions in multiple “other fora.”1 

                                           
1 See United’s Resp. to U.S.’ Mot. to Dismiss Counterclaims (Dkt. 249) at 2 

(“United . . . has argued that CMS should adopt an ‘adjuster’ mechanism that would 
compare the presence of unsupported diagnosis codes in an MA plan’s data with the 
presence of such codes in the traditional Medicare data and account for the difference. . . 
.  It has done so in administrative comments on notice-and-comment rulemakings, in 
meetings with CMS officials, in its currently pending Administrative Procedure Act 
challenge to a 2014 CMS regulation, and in its briefs in this case.  And United intends to 
continue asserting that position in other fora, too, because CMS’s refusal to adopt an 
adjuster already has resulted in United being paid less than it should have been under its 
contracts with CMS and the payment requirements of the Medicare Act.”). 
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To date, United has served the United States with 128 document requests.  Many 

of those requests concern the development, implementation, calibration, and evaluation 

of the payment model from 2004 to present date.  United also seeks documents related to 

the examination of the possible use of a payment error rate adjuster, referred to as an 

FFS Adjuster, for administrative Risk Adjustment Data Validation (“RADV”) audits 

conducted by CMS.  CMS said that it would use such an adjuster when it decided to 

extrapolate its audit results to determine contract-level overpayments.  Defendants 

further seek all data used over the last 15 years (i) to calibrate and recalibrate the 

coefficients for the model (and additional data to perform their own calibrations), and (ii) 

to evaluate the possible use of the FFS Adjuster for extrapolated audits.  All told, 

Defendants are demanding a vast quantity of documents and a huge volume of data 

relating to these issues.  See Declaration of Carol L. Wallack (Attachment 1 hereto) at    

¶ 2 (identifying Defendants’ document requests relating to the FFS Adjuster issue and 

the development, evaluation, and calibration of the risk adjustment model).2 

Defendants recently expanded the scope of discovery relating to this actuarial 

equivalence/FFS Adjuster issue by seeking documents and data relating to a rule recently 

proposed by CMS relating to RADV audits and to a study supporting the proposed rule.  
                                           

2  For example, Defendants request all documents regarding: 
• “the RADV Medicare fee-for-service (“FFS”) error rate adjuster discussed in 

CMS’s Notice of Final Payment Error Calculation Methodology for Part C 
Medicare Advantage Risk Adjustment Data Validation Contract-Level Audits 
(Feb. 24, 2012)” (Request for Production [“RFP”] 6); 

• “the methodology by which the Government calculates Risk Adjustment Factors 
[i.e., coefficients]” from 1997 to 2017 (RFP 24);  

• “the development and operation of the CMS-HCC Risk Adjustment Model [for 
payment years 2004 to 2017], including but not limited to Documents identifying 
and explaining the specific data used to calibrate the CMS-HCC Risk Adjustment 
Model” (RFP 100);  

• “how the data were selected and which records were specifically selected to create 
the 5% Medicare Standard Analytic files . . . used to develop, calibrate, and 
recalibrate the CMS-HCC Risk Adjustment Model” for payment years 2004 to 
2017  (RFP 101); and 

• “All data from all fields included in the 5% Fee-For-Service Medicare file used to 
develop, calibrate, or recalibrate the CMS-HCC Risk Adjustment Model” for 
payment years 2004 to 2017  (RFP 102). 
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In October 2018, CMS published a study finding that, contrary to Defendants’ 

speculative contention, any errors in the FFS diagnosis data did not cause the payments 

to insurers for valid codes to be “too low.”  See Notice of Recent Proposed Medicare 

Part C Regulation, Exhibit 2, Dkt. 307-2 (Fee for Service Adjuster and Payment 

Recovery for Contract Level Risk Adjustment Data Validation Audits (Oct. 26, 2018)) at 

6 (hereinafter “FFS Adjuster Study”) (concluding that “diagnosis error in FFS claims 

data does not lead to systematic payment error in the MA program.”).  On November 1, 

2018, CMS published a notice of proposed rulemaking in which it summarized the FFS 

Adjuster Study and proposed “not [to] include an FFS Adjuster” in its methodology for 

calculating overpayments collected through RADV audits.  Policy and Technical 

Changes to the Medicare Advantage Program for 2020 and 2021 Proposed Rule, 83 Fed. 

Reg. 54,982-01 at 55,041 (Nov. 1, 2018) (“2018 Proposed Rule”). 

On November 20, 2018, Defendants sent CMS a letter requesting information and 

data relating to the FFS Adjuster Study.  Thereafter, on December 21, 2018, Defendants 

served the United States with requests in this case for all conceivable documents and 

data relating to both the FFS Adjuster Study and the proposed rule.  Defendants also 

issued a third-party subpoena demanding similar information from Research Triangle 

Institute International (“RTI”), a CMS contractor that assisted the agency in developing 

the risk adjustment model, calibrating the model, and analyzing the RADV FFS Adjuster 

issue.  In addition to information about the proposed rule, Defendants sought a vast 

quantity of documents and data in RTI’s possession from 2002 to the present relating to 

the risk adjustment model, the calibration of the model, and the FFS Adjuster issue.  See 

Declaration of Carol L. Wallack (Attachment 1 hereto) at ¶ 3.  Defendants have sought 

similar discovery from another CMS contractor named ARDX. 

ARGUMENT 

Defendants’ challenge to the payment methodology and coefficients is not a valid 

defense to fraud.  Defendants have known for many years that the FFS data used to 

calibrate the coefficients is unaudited and may include diagnoses that are unsupported by 
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FFS beneficiaries’ medical records (over-reporting) and not include all diagnoses that are 

supported by their records (under-reporting).  Prior to each payment year (and before 

MA insurers submitted bids for Part C contracts), CMS publishes the proposed risk 

adjustment methodology and coefficients for public comment in an “Advanced Notice” 

and then publishes the final methodology and coefficients in an “Announcement.”  42 

U.S.C. § 1395w-23(b)(1)-(3).  If Defendants truly objected to the payment model or 

coefficients, they could have challenged the agency’s final Announcements under the 

Administrative Procedure Act (“APA”), 5 U.S.C. § 700 et seq.  Cf. Minuteman Health, 

Inc. v. U.S. Dep’t of Health & Human Servs., 291 F. Supp. 3d 174, 179 (D. Mass. 2018) 

(APA challenge to HHS’ risk adjustment model under the Affordable Care Act); N. Mex. 

Health Connections v. U.S. Dep’t of Health & Human Servs., 340 F. Supp. 3d 1112, 

1120-21 (D.N.M. 2018) (same).  But Defendants never did this.  Instead, Defendants 

voluntarily entered into hundreds of contracts with CMS, agreed to comply with the 

regulatory and contractual program requirements,3 and accepted billions of dollars in 

risk-adjusted payments for years based on the finalized and published coefficients.  

Defendants cannot knowingly avoid their obligation to delete invalid diagnosis codes 

and then escape liability for fraud by challenging the payment model.  See Cedars-Sinai 

Med. Ctr. v. Shalala, 125 F.3d 765, 769 (9th Cir. 1997) (rejecting argument that APA 

challenge to Medicare payment rule could be heard as a defense in FCA case); see also 

U.S. Mem. in Supp. of Mot. for Review (Dkt. 334-1), at 10-12.  Their payment challenge 

is not a cognizable defense that can be pursued within the bounds of Rule 26. 

In addition, an APA action was the only appropriate means of challenging the 

                                           
3 The regulatory requirement that medical records substantiate diagnoses is 

unambiguous.  As discussed at page 12 of Plaintiffs’ Reply Memorandum in Support of 
Joint Motion for Partial Summary Judgment (Dkt. 272), all diagnosis data submitted to 
CMS for any healthcare programs must comply with the International Classification of 
Diseases (“ICD”) guidelines, 42 C.F.R. § 162.1002(a)(1)(i), (b)(1) & (c)(2)(i), and these 
guidelines clearly require that the patients’ medical records substantiate the diagnoses 
assigned to them.  A CMS risk adjustment data regulation reiterates this by reminding 
insurers that they must comply with all national standards for the submission of data, 
which includes the ICD guidelines.  42 C.F.R. § 422.310(d)(1). 
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coefficients because such an action would have enabled a court to remand to the agency 

to modify its methodology and recalibrate the coefficients and avoided unnecessary 

judicial involvement in a complex payment program for which Congress has given the 

agency significant discretion.  In contrast, the use of this FCA action, which concerns 

only a specific set of invalid diagnosis codes, to recalibrate the entire model and re-

determine the coefficients used to pay every MA insurer over the last decade is 

inappropriate and would vastly and improperly expand the scope of fact and expert 

discovery, motion practice, and the trial in this action.  Similarly, if Defendants want to 

challenge the recently proposed RADV audit methodology rule, they can pursue an APA 

action once the rule is finalized, just like any other MA insurer.   

Furthermore, Defendants have been clear that they intend to pursue their claim for 

damages purportedly resulting from any “too low” payments for valid diagnosis codes in 

the Court of Federal Claims.  Defendants initially attempted to file their counterclaims in 

this Court.  In those counterclaims, Defendants explained that their claim for an FSS 

adjuster pertains to the “lower payment to an MA plan for a patient who does have that 

condition (and a supported diagnosis code to go with it).”  Counterclaim, ¶ 10 (emphasis 

original).  Defendants now concede that this Court “lacks jurisdiction” over those 

claims.  See Defs.’ Opp. to Mot. to Dismiss (Dkt. 249) at 3:25.  And this Court has 

likewise recognized that payments made for valid diagnoses are not part of Plaintiffs’ 

case.  See Order (Dkt. 212), at 21-22 (“the real issue is the actual invalid codes that were 

submitted and not deleted”).  Thus, this Court lacks subject matter jurisdiction to 

adjudicate Defendants’ counterclaims or to entertain discovery on the challenge. 

The FFS Adjuster issue is also irrelevant to Plaintiffs’ FCA claim.  Plaintiffs 

allege that Defendants submitted hundreds of thousands of invalid claims for which they 

were not entitled to payments and wrongfully retained such payments.  Unlike RADV 

audits (for which a payment error rate is extrapolated to an entire contract), Plaintiffs do 

not rely on extrapolation or seek contract-level overpayments.  Instead, each 

overpayment alleged in this case is tied to a single corresponding invalid diagnosis code, 
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or false claim for payment.  As a result, each separate submission of an invalid diagnosis 

code and corresponding knowing avoidance of an obligation to delete that invalid 

diagnosis code is a separate and freestanding FCA violation.  In this context, the concept 

of actuarial equivalence does not change what constitutes a false claim or a violation of 

the FCA.  See UnitedHealthcare Ins. Co. v. Azar, 330 F. Supp. 3d 173, 189 (D.D.C. 

2018) (“United does not contend that Medicare Advantage insurers should be permitted 

knowingly or recklessly to bill CMS for erroneous diagnosis codes.”).  Even if 

Defendants were correct that the use of unaudited FFS diagnosis data resulted in some of 

the coefficients being “too low,” that would mean only that Defendants may not have 

been paid sufficiently for valid diagnoses – not that they can knowingly retain payment 

for invalid diagnoses. 

Actuarial equivalence and FFS Adjuster arguments are also irrelevant to the 

determination of the overpayments or damages in this case.  The calculation of 

overpayments or damages resulting from the failure to delete invalid diagnoses is 

straightforward and does not implicate the payment process for valid codes.  If Medicare 

paid an increased amount to an insurer based on an invalid diagnosis code, that entire 

amount must be recovered.  See Pls.’ First Am. Compl. (“FAC”) (Dkt. 171) at 235-38.  

First, Plaintiffs will re-calculate each individual beneficiary’s risk score without the 

invalid diagnoses identified through Defendants’ chart reviews.  Second, Plaintiffs will 

calculate the amount that would have been paid to Defendants for that beneficiary based 

on the revised risk score and published coefficients.  The overpayment or damage is the 

difference between what was paid and what would have been paid for that individual 

beneficiary based on his or her revised risk score.  Payments for valid codes are not 

affected or implicated in this analysis. 

 Finally, there is no merit to Defendants’ argument that they need internal agency 

deliberative documents relating to an FFS Adjuster to show that they had a reasonable 

good-faith belief that they were entitled to a “free pass” for a certain number of false 

claims based on invalid diagnoses and knowingly retain the amounts Medicare paid 
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based on these false diagnoses.  (Dkt. 310 at 27.)  Regulations unambiguously establish 

that medical record documentation must substantiate all diagnosis data submitted to 

CMS for all healthcare programs.  See supra footnote 2.  CMS has always been clear that 

unsubstantiated diagnosis codes are invalid for payment purposes.  See FAC ¶¶ 89-91 

(describing manuals and guides CMS has issued publicly since 2003 consistently stating 

that diagnosis data submitted for risk-adjusted payments must be supported by patients’ 

medical records).  Defendants do not need discovery of internal agency documents to 

understand their legal obligations, as these obligations were set forth in public 

documents such as regulations, manuals and guides and incorporated into all of 

Defendants’ Part C contracts.   

CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully request that the Court enter the 

proposed order submitted with this supplemental brief. 

Respectfully submitted, 
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Attestation 

I hereby attest that the other signatory listed, on whose behalf the filing is 

submitted, concurs in the filing’s content and has authorized the filing.  

  Dated:  March 20, 2019    
           
/s/ John E. Lee                                                   
JOHN E. LEE 
Assistant United States Attorney 
 
 
 

Case 2:16-cv-08697-MWF-SS   Document 346   Filed 03/20/19   Page 11 of 11   Page ID
 #:13327



 

 
 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

JOSEPH H. HUNT       
Assistant Attorney General, Civil Division 
NICOLA T. HANNA 
United States Attorney 
DAVID M. HARRIS 
DAVID K. BARRETT 
ABRAHAM C. MELTZER 
JOHN E. LEE (CBN 128696) 
JACK D. ROSS (CBN 265883) 
Assistant United States Attorneys 

300 N. Los Angeles Street, Room 7516 
Los Angeles, California 90012 
Tel: (213) 894-3995; Fax: (213) 894-7819 
Email: john.lee2@usdoj.gov 

MICHAEL D. GRANSTON 
EDWARD CROOKE 
ROBERT MCAULIFFE 
CAROL L. WALLACK 
JUSTIN DRAYCOTT 
PAUL G. FREEBORNE 
JESSICA E. KRIEG 
ZOILA E. HINSON 
AMY L. LIKOFF 
ADAM R. TAROSKY 
Attorneys, Civil Division, U.S. Department of Justice 
 P.O. Box 261, Ben Franklin Station 
 Washington, D.C. 20044 
 Tel: (202) 307-0486; Fax: (202) 307-3852 
 Email:  carol.wallack@usdoj.gov    
JAMES P. KENNEDY, JR. 
United States Attorney 
KATHLEEN ANN LYNCH 
Assistant United States Attorney (Admitted PHV) 
 138 Delaware Avenue 
 Buffalo, New York 14201 
 Tel: (716) 843-5830; Fax: (716) 551-3052 
 Email: kathleen.lynch@usdoj.gov 
Attorneys for the United States of America 
  

UNITED STATES DISTRICT COURT 
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Upon consideration of Plaintiffs’ Motion Pursuant to Rule 16(b)(3) For Issuance 

of a Scheduling Order Modifying Extent of Discovery (Dkt. 261), Defendants’ 

opposition thereto, and the pleadings and other papers on file herein, and for good cause 

shown, said motion is GRANTED.  IT IS HEREBY ORDERED as follows:  

1. Discovery relating to the Risk Adjustment Data Validation (“RADV”) Fee-For-

Service Adjuster issue, the “actuarial equivalence” requirement in the Medicare 

Act, the development and implementation of the CMS-HCC risk adjustment 

model, and the calibration or recalibration of the coefficients for the model, 

including discovery that the parties have already propounded on each other and 

third parties, is neither relevant to the claims and defenses in this action nor 

proportional to the needs of the case and therefore shall not be conducted by the 

parties. 

2. In accordance with the Court’s February 12, 2018 Order re Motion to Dismiss 

(Dkt. 212) at page 21, discovery relating to CMS’ general knowledge of one-way 

chart reviews or general knowledge about problems with the validity of diagnoses 

submitted by Medicare Advantage Organizations is neither relevant to the claims 

and defenses in this action nor proportional to the needs of this case and shall be 

precluded.  

3. Discovery relating to matters about which Defendants did not know or could not 

have had knowledge of is not relevant to Defendants’ knowledge of their 

obligation to delete or withdraw invalid diagnoses or any other relevant issues and 

is precluded.  This includes discovery related to (a) CMS’s internal, nonpublic 

deliberations concerning the obligation to delete invalid diagnoses, (b) 

communications between CMS and entities other than Defendants about the 

obligation to delete or the other entities’ possible or actual deletions, and (c) 

investigations by the Department of Health and Human Service’s Office of 

Inspector General or any other government agency concerning whether entities 

other than Defendants submitted invalid diagnoses or complied with their 
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obligation to delete invalid diagnoses.   

4. Discovery relating to the issues resolved by the Court’s rulings on Plaintiffs’ 

Motions for Partial Summary Judgment (Dkt. 234), to Strike Affirmative Defenses 

(Dkt. 235), and to Dismiss Defendants’ Counterclaims (Dkt. 236), shall not be 

allowed in this case, including discovery already propounded by the parties on 

each other and on third parties. 

 

IT IS SO ORDERED. 

 

 Dated: __________________ ___________________________________ 
         UNITED STATES DISTRICT JUDGE 
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UNITEDHEALTH GROUP, INC., et al.,  
    

Defendants. 
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DECLARATION OF CAROL WALLACK 

I, Carol Wallack, declare: 

1. I am a trial attorney at the Fraud Section in the Civil Division of the United 

States Department of Justice (“DOJ”).  I represent the United States in the above-

captioned action.  I have personal knowledge of the matters set forth herein and, if called 

to testify, could and would testify competently thereto. 

2. Defendants’ document requests to the government relating to the FFS 

Adjuster issue and the development, evaluation and calibration of the risk adjustment 

model are set forth in Exhibits A – D to this declaration.  They include the following 

requests: 

• Document Requests Nos. 1, 6, 8, 24, 35, 36, and 37 set forth in Defendants’ First 
Request for Production of Documents to the Government (Set One, Nos. 1–78), 

served on August 24, 2017, a true and correct copy of which is attached hereto as 

Exhibit A.   

• Document Requests Nos. 9 and 19 set forth in Defendants’ Second Request for 
Production of Documents to the Government (Set Two, Nos. 1 – 19), served on 

January 19, 2018, a true and correct copy of which is attached hereto as Exhibit B.   

• Document Requests Nos. 98, 99, 100, 101, 102, and 103 set forth in Defendants’ 
Third Request for Production of Documents to the Government (Set Three, Nos. 

98 – 108), served on July 16, 2018, a true and correct copy of which is attached 

hereto as Exhibit C.   

• Document Requests Nos. 112, 113, 114, 115, 116, 117, 118, 119, and 121 set forth 
in Defendants’ Fourth Request for Production of Documents to the Government 

(Set Four, Nos. 109 – 121), served on December 21, 2018, a true and correct copy 

of which is attached hereto as Exhibit D.   

3. Defendants’ documents requests to Research Triangle Institute International 

(“RTI”) relating to the FFS Adjuster issue and the development, evaluation, and 

calibration of the risk adjustment model are set forth in Defendants’ Subpoena to 
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Produce Documents to RTI, served on February 2, 2019, a true and correct copy of 

which is attached hereto as Exhibit E.  These include requests nos. 1, 5, 7, 8, 9, 10, 11, 

12, 13, 14, 15, 16, and 17. 

I declare under penalty of perjury under the laws of the United States that the 

foregoing is true and correct. 

Executed on March 20, 2019 at Washington, D.C. 

 
 /s/Carol Lynn Wallack  
CAROL LYNN WALLACK 
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1 LATHAM & WATKINS LLP
David J. Schindler (Bar No. 130490)

2 david. schindler@lw. corn
355 South Grand Avenue, Suite 100

3 Los Angeles, California 90071-1560
Telephone: +1.213.425.1234

4 Facsimile: +1.213.891.8763

5 LATHAM & WATKINS LLP
Daniel Meron (appearing pro hac vice)

6 daniel.rneron@lw.com
Abid R. Qureshi (appearing pro hac vice)

7 abid. qureshilw. corn
555 Eleventh Street, NW, Suite 1000

8 Washington,DC 20004-1304
Telephone: +1.202.637.2200

9 Facsimile: +1.202.637.2201

10 Attorneys for Defendants UnitedHealth
Group Inc.; United Healthcare Services, Inc.;

11 United Healthcare, Inc.; UnitedHealthcare
Insurance Company; UHIC Holdings, Inc.;

12 Ovations, Inc.; Optum, Inc.; Optuminsight,
Inc.; and Defendant Medicare Advantage

13 Organizations and Plans listed on Exhibit 1 to
the United States’ Complaint-In-Partial-

14 Intervention and Demand for Jury Trial

15
(collectively “UnitedHealth”)

16 UNITED STATES DISTRICT COURT

17 CENTRAL DISTRICT OF CALIFORNIA

18

19 UNITED STATES Of AMERICA ex CASE NO. CV 16-08697 MfW (SSx)
rel. BENJAMIN POEHLING,

20
Plaintiffs, DEFENDANT UHC Of

21 CALIFORNIA’S REQUESTS FOR
v. PRODUCTION Of DOCUMENTS TO

22 THE GOVERNMENT (SET NO. ONE)
UNITEDHEALTH GROUP, INC., et

23 al., Assigned to Hon. Michael W. fitzgerald

24 Defendants. DISCOVERY MATTER

25

_________________________________

26

27

28

LATHAM&WATKINS DEFENDANT UHC OF CALIFORNIA’S RFPs TO
THE GOVERNMENT (SET ONE)

EXHIBIT A 5
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1 PROPOUNDING PARTY: Defendant UHC of California

2 RESPONDING PARTY: Plaintiff United States Government

3 SETNO.: ONE(1)

4 TO THE RESPONDING PARTY AND TO ITS ATTORNEYS OF RECORD:

5 Please take notice that pursuant to Rules 26(b)(1) and 34 of the Federal

6 Rules of Civil Procedure and Rule 34-1 of the Local Civil Rules of the United

7 States District Court for the Central District of California, Defendant UHC of

8 California, by and through its undersigned attorneys, submits the following

9 Request for the Production of Documents to the United States Government

10 (“Government”). On or before the thirtieth (30th) day after service of this Request,

11 Plaintiff shall produce and permit the inspection and copying of the documents or

12 things described below at Latham & Watkins, 555 Eleventh Street, Northwest,

13 Suite 1000, Washington, DC 20004. The Definitions and Instructions set forth

14 below shall govern all of the following Requests, as well as responses to the

15 Requests.

16 DEFINITIONS

17 As used herein, the following terms and phrases shall have the following

18 meanings:

19 1. The applicable definitions and rules of construction set forth in the

20 federal Rules of Civil Procedure and the local rules are incorporated herein by

21 reference.

22 2. “Bid(s)” shall mean and refer to bids and supporting documentation

23 submitted to CMS pursuant to 42 U.S.C. § 1395w-24(a).

24 3. “Claim” shall mean and refer to the definition set forth in the false

25 Claims Act at 31 U.S.C. § 3729(b)(2).

26 4. “CMS” shall mean the United States Centers for Medicare and

27 Medicaid Services, its agencies, departments, agents, representatives, contractors,

2$ attorneys, consultants, and all other Persons acting on its behalf.

LATHAM&WATKINS DEFENDANT UHC OF CALIFORNIA’S RFPs TO
ATTORNEYS AT LAW

1 THE GOVERNMENT (SET ONE)

EXHIBIT A 6
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1 5. “Complaint” shall mean the complaint filed by the Government in

2 this case on May 16, 2017, and any forthcoming amended complaints filed by the

3 Government in this case.

4 6. “Concerning” shall mean and refer to relating to, referring to,

5 received from, addressed to, sent to, alluding to, responding to, announcing,

6 identifying, explaining, evaluating, discussing, showing, supporting, describing,

7 studying, reflecting, analyzing, or consulting.

$ 7. “Document” shall have the full meaning ascribed to it in Federal Rule

9 of Civil Procedure 34 and shall include every writing or record (including

10 Electronically Stored Information) of every type and description such as

11 communications, correspondence, speech, writings, memoranda, stenographic or

12 handwritten notes, language (machine, foreign, or otherwise), studies,

13 publications, books, pamphlets, reports, financial statements, calculations,

14 analyses, films, video tape, photographs, graphs, symbols, signs, voice recordings,

15 sound, radio and/or video signal, telephone, teletype, telecommunication, telegram,

16 facsimile transmission, microfilm, microfiche, photographic film of any type, e

17 mail, computer electronics of any kind, computer files or all other data

18 compilations from which information can be obtained including

19 electromagnetically sensitive stored media such as floppy discs, hard discs,

20 magnetic disks, and magnetic tapes, any preliminary versions, drafts or revisions of

21 any of the foregoing, and all copies of every such writing or record (or a draft

22 thereof) whenever a copy of a Document is not an identical copy of the original or

23 where such copy contains any commentary, notes or markings whatsoever that do

24 not appear on the original.

25 8. “Electronically Stored Information” or “ESI” refers to any

26 designated documents or electronically stored information - including writings,

27 drawings, graphs, charts, photographs, sound recordings, images, e-mails and other

28 data or data compilations stored in any medium (hard drives, disc drives, servers,

LATHAM&WATKIN5 DEFENDANT UHC Of CALIFORNIA’S RfPs TO
ATTORNEYS AT LAW

2 THE GOVERNMENT (SET ONE)
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1 lap tops) from which information can be obtained, including all data which may

2 have been deleted, but which can be recovered or retrieved from a back-up system

3 or such other method translated, if necessary, by the party into reasonably usable

4 form. For the avoidance of doubt, any electronic Documents or data shall include

5 its associated metadata.

6 9. “Each” includes the word “every” and “every” includes the word

7 “each,” “any” includes the word “all” and “all” includes the word “any,” “and”

$ includes the word “or” and “or” includes the word “and,” as necessary to bring

9 within the scope of each Request information which might otherwise be construed

10 to be outside its scope.

11 10. “False” shall mean and refer to “false” or “fraudulent” as those terms

12 are used in the False Claims Act, at 31 U.S.C. § 3729(a)(1)(A)-(B).

13 11. “Gainshare Arrangements” refers to agreements whereby Medicare

14 Advantage Plans pay fee-for-service providers additional payments based on

15 revenue, including risk adjustment payments, which Medicare Advantage Plans

16 receive from CMS.

17 12. “Government” shall mean the United States, its agencies,

18 departments, agents, representatives, contractors, attorneys, consultants, and all

19 other Persons acting on its behalf, including but not limited to any component of

20 the United States Department of Justice, the United States Department of Health

21 and Human Services, the Centers for Medicare & Medicaid Services and all

22 subdivisions and components thereof.

23 13. “HCC” means a hierarchical condition category associated with one

24 or more diagnosis codes (ICD-9-CM or lCD-tO-CM codes) that represent the

25 disease component of the beneficiary risk scores that are applied to Medicare

26 Advantage payments. “RxHCC” means an HCC used for Medicare Part D.

27 14. “ICE” means and refers to the Industry Collaborative Effort for

28 Healthcare, an association of MA Organizations and their Plans as well as provider

LATHAM&WATKINS DEFENDANT UHC Of CALIFORNIA’S RFPs TO
ATToRNEYS AT LAW THE GOVERNMENT (SET ONE)

EXHIBIT A 8
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1 groups that service beneficiaries in Plans.

2 15. “Identify” means and refers to the following:

3 a. when used in reference to a natural person, it means that individual’s

4 full name, present or last known residence address and telephone

5 number, business/government affiliation and business/government

6 address and telephone number and e-mail address;

7 b. when used in reference to an organization, it means to state the

$ organization’s full name and, if it is a corporation, partnership or other

9 business entity, the address of its principal place of business;

10 c. when used in connection with a Document or other recording (written,

11 electronic, or otherwise), it means to state the following, as

12 applicable: the type of document, its date (or approximate date),

13 author, addressee, title, present location, the form in which it is

14 maintained (e.g., written document, computer file, posting on the

15 Internet or World Wide Web, audio or video recording or any other

16 form), the name and address of its custodian, and the substance of the

17 contents thereof. In lieu of identifying any document, copies thereof

1$ may be furnished;

19 d. when used in reference to a communication (whether written, oral,

20 electronic, or otherwise), shall mean to state the form of the

21 communication (e.g., telephone conversation, letter, telegram,

22 teletype, telecopy, electronic mail, posting on the Internet or World

23 Wide Web, facsimile, written memorandum, face-to-face

24 conversation, or any other form), the date (or approximate date) of the

25 communication or the dates (or approximate dates) on which the

26 communication was sent, posted, and/or received (if not the same), the

27 parties to the communication, the party who initiated it, the substance

2$ of the communication, and the present location and the name and

LATHAM&WATKINS DEFENDANT UHC OF CALIFORNIA’S RFPs TO
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1 address of the custodian if the communication was non-verbal, and/or

2 any written memorialization of the communication; and

3 e. when used in connection with a location, it means the name of the

4 establishment, the street address, the suite or apartment number if any,

5 the city, state and zip code, and, if applicable, the telephone number.

6 16. “Including” shall be construed as broadly as possible and shall mean

7 “without limitation.”

8 17. “Limited Data Set Files” and “LDS Files” shall mean and refer to

9 publically available data files containing both institutional and non-institutional

10 Medicare claims and provider information as well as beneficiary level health

1 1 information.

12 18. “Medicare Advantage Plan” and “MA Plan” shall mean and refer

13 to a Medicare Advantage Organization with a contract to provide health benefits

14 coverage that includes a specific set of health benefits offered at a uniform

15 premium and uniform level of cost-sharing to all Medicare beneficiaries in residing

16 in the service area of the MA Plan, in exchange for capitated (i.e., set or fixed),

17 per-member-per-month payments from the federal government, under Parts C and

18 D of the Medicare Program. See 42 U.S.C. § 1395w-22(a)(1) and 23(a)(1); see

19 also 42 U.S.C. § 1395w-28(b)(1).

20 19. “Medicare Advantage Organization” and “MAO” shall mean and

21 refer to a public or private entity organized and licensed by a state as a risk-bearing

22 entity that is certified by CMS as meeting the Medicare Advantage contract

23 requirements. See 42 U.S.C. § 1395w-28(a)(1).

24 20. “Person” shall mean natural persons, proprietorships, corporations,

25 public corporations, municipal corporations, the federal government and all

26 departments and agencies thereof, state governments, local governments, other

27 governmental agencies, political subdivisions, partnerships, groups, associations or

28 organizations.

LATHAM&WATKIN5 DEFENDANT UHC Of CALIFORNIA’S RF?s TO
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1 21. “RADAR” shall mean and refer to the Risk Adjustment Data

2 Acquisition and Reporting team within ICE.

3 22. “Relating to” and “regarding” or any derivative thereof, in addition

4 to their customary and usual meanings, shall mean concerning, referring to,

5 containing, identifying, monitoring, constituting, reflecting, discussing, pertaining

6 to, assessing, recording, supporting, negating, refuting, touching upon and/or

7 summarizing.

$ 23. “Relator” shall mean Benjamin Poehling and all Persons acting on his

9 behalf.

10 24. “Risk Adjustment” shall mean and refer to the method by which

11 CMS adjusts capitation payments to Medicare Advantage Organizations and their

12 health Plans based on enrollees’ demographic factors and health status to ensure

13 actuarial equivalence under Parts C and Part D of the Medicare Program, as

14 described in 42 U.S.C. § 1395w-23 and 42 C.f.R. § 422.30$(c)(1).

15 25. “Risk Adjustment Attestations” shall mean and refer to the

16 requirement defined in 42 C.F.R. § 422.5 04(1) that Medicare Advantage

17 organizations must request payment under their contract with CMS on a document

1$ that certifies the accuracy, completeness, and truthfulness of relevant data

19 that CMS requests.

20 26. “Risk Adjustment Error” or “RAE” shall mean and refer to the

21 estimate that captures error in risk adjustment data (clinical diagnosis data)

22 submitted to CMS by MA plans for risk adjustment payments, based on a national

23 sample of MA beneficiaries. See CMS “2011 Medicare Advantage (Part C)

24 Improper Payment Error Rate” Fact Sheet, available at

25 https ://www. cms .gov/Newsroom/MediaReleaseDatabase/Fact-sheets/2011-fact-

26 sheets-items/201 1-1 1-157.html.

27 27. “Swoben Investigation” shall mean and refer to the Government’s

2$ investigation related to the case captioned United States ofAmerica ex rel. James

LATHAM’WATKIN5” DEFENDANT UHC OF CALIFORNIA’S RfPs TO
ATT0RNEY5 AT LAW
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1 M Swoben v. SCAN Health Plan, et cii., CV 09-5013 JFW (JEMx), originally filed

2 in the United States District Court for the Central Division of California on July

3 13,2009.

4 28. “UnitedHealth” shall mean UnitedHealth Group, Inc.; United

5 Healthcare Services, Inc.; United Healthcare, Inc.; UnitedHealthcare Insurance

6 Company; UHIC Holdings, Inc.; Ovations, Inc.; Optum, Inc.; Optumlnsight, Inc.;

7 and Defendant Medicare Advantage Organizations and Plans listed on Exhibit 1 to

8 the United States’ Complaint-In-Partial-Intervention and Demand for Jury Trial.

9 29. “You” and “Your” shall mean the Government and all Persons acting

10 on its behalf.

11 INSTRUCTIONS

12 1. You are to produce all documents, as defined above, that are in the

13 possession, custody or control of You, or in the possession, custody or control of

14 any attorney or agent for You. Without limiting the term “control,” a document is

15 deemed to be within Your control if you have ownership, possession or custody of

16 the document, or the right to secure the document or copy thereof from any person

17 or public or private entity having physical possession thereof.

18 2. Whenever appropriate, the singular form of a word shall be

19 interpreted as plural, and vice versa. Similarly, the use of the present tense of a

20 verb shall be considered to include within its meaning the future and past tense,

21 and vice versa.

22 3. Each Request should be construed to include the time period from

23 January 1, 2004 through May 16, 2017 (unless stated differently by a specific

24 document request).

25 4. You are under a duty to supplement Your response to these requests

26 for documents pursuant to federal Rule of Civil Procedure 26(e)( 1).

27 5. If You know of documents responsive to a particular request that You

28 cannot locate after a reasonable search, describe the documents in Your response to

LATHAM&WATKIN5 DEFENDANT UHC OF CALIFORNIA’S RFPs TO
ATTORNEYS AT LAW -y THE GOVERNMENT (SET ONE)
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1 the particular request and explain the reason for being unable to locate the

2 documents. If a document has been lost or destroyed, state when the document was

3 lost or destroyed and explain the circumstances under which it was lost or

4 destroyed.

5 6. The documents produced in response to the document requests shall

6 be produced as they are kept in the ordinary course of business and shall be

7 organized so that Defendant can ascertain the files in which they were located,

8 their relative order in such files, and how such files were maintained.

9 7. Production of Electronically Stored Information (“ESI”), as that

10 phrase is understood in Fed. R. Civ. P. 26, should conform to the instructions

11 contained in the agreed upon “Specifications for Production of ESI and Digitized

12 (‘Scanned’) Images.”

13 8. If the contention is made that any requested documents are not subject

14 to discovery in whole or part by reason of privilege or otherwise, identify each

15 such document in a log consistent with the requirements of Fed. R. Civ. P.

16 26(b)(5).

17 REQUESTS FOR PRODUCTION

18 REQUEST FOR PRODUCTION NO.1:

19 All Documents regarding the final Risk Adjustment Data Validation

20 (“RADV”) methodology discussed in CMS’s Notice of Final Payment Error

21 Calculation Methodology for Part C Medicare Advantage Risk Adjustment Data

22 Validation Contract-Level Audits (Feb. 24, 2012), as well as any prior RADV

23 methodologies adopted or suggested by CMS and all comments filed on those

24 methodologies.

25 REQUEST FOR PRODUCTION NO.2:

26 All Documents relating to the standard for evaluating the accuracy of

27 diagnoses reported by MA Plans in connection with MA Plan Risk Adjustment

28 data that CMS and the Office of the Inspector General (“OIG”) of the Department

LATHAM&WATKINS DEFENDANT UHC OF CALIFORNIA’S RFPs TO
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1 of Health and Human Services ("HHS") apply in RADV audits, including but not 

2 limited to, all Documents in which CMS and OIG set forth, discuss, review, and/or 

3 revise that standard and all Documents upon which CMS relied to set that standard. 

4 REQUEST FOR PRODUCTION NO. 3: 

5 All Documents relating to any regulations, rules, guidance or other public 

6 pronouncements setting forth the Government's standards for evaluating the 

7 accuracy of diagnoses reported by MA Plans in connection with MA Plan Risk 

8 Adjustment data. 

9 REQUEST FOR PRODUCTION NO. 4: 

10 All Documents relating to any CMS analyses and/or reviews of, and reports 

11 on, capitation arrangements and Gainshare Arrangements within the Medicare 

12 Advantage program, and any other arrangements that align providers' interests 

13 with the interests of MA Plans to provide more efficient and effective care to MA 

14 Plan members or that pay for value or quality rather than quantity of services, and 

15 their impact on patient outcomes, control of healthcare costs and any other impacts 

16 that are measured by these analyses, reviews, and reports. 

17 REQUEST FOR PRODUCTION NO. 5: 

18 All Documents relating to the preliminary or final results of any audits or 

19 reviews conducted by or on behalf of the Government, including CMS and the 

20 HHS OIG, of diagnosis codes submitted to the Medicare Program for Risk 

21 Adjustment payments, including, but not limited to, RADV Audits. 

22 REQUEST FOR PRODUCTION NO. 6: 

23 All Documents regarding the RADV Medicare fee-for-service ("FFS") error 

24 rate adjuster discussed in CMS's Notice of Final Payment Error Calculation 

25 Methodology for Part C Medicare Advantage Risk Adjustment Data Validation 

26 Contract-Level Audits (Feb. 24, 2012), including but not limited to, Documents 

27 describing any effort by the Government to calculate a Medicare FFS error rate and 

28 Documents describing any analysis by the Government related to measuring the 
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1 accuracy of diagnoses submitted on Medicare Ff S claims.

2 REQUEST FOR PRODUCTION NO.7:

3 All Documents regarding the Risk Adjustment Error (“RAE”) rate, including

4 Documents sufficient to show the annual RAE rates calculated by the Government

5 over time.

6 REQUEST FOR PRODUCTION NO.8:

7 All data from all fields included in the following Limited Data Set (“LDS”)

8 Files: 1)100% Denominator File, 2) 5% Carrier Standard Analytic File, 3)100%

9 Inpatient Standard Analytic file, and 4)100% Outpatient Standard Analytic File.

10 This request seeks data for dates of service years 2005 through 2015.

11 REQUEST FOR PRODUCTION NO.9:

12 All communications between CMS and Signature Consulting Group

13 regarding RADV audits andlor HCC coding criteria and analysis.

14 REQUEST FOR PRODUCTION NO. 10:

15 All Documents related to CMS and any other Government involvement in

16 ICE and RADAR activities, meetings, calls, workshops, conferences and other

17 collaborations regarding any Risk Adjustment issues.

18 REQUEST FOR PRODUCTION NO. 11:

19 All Documents related to communications between the Government and ICE

20 and RADAR relating to Risk Adjustment.

21 REQUEST FOR PRODUCTION NO. 12:

22 A copy of each signed Medicare Advantage contract between CMS and

23 UnitedHealth and any Documents related to such contracts.

24 REQUEST FOR PRODUCTION NO. 13:

25 A copy of each Risk Adjustment Attestation that any Medicare Advantage

26 Organization (“MAO”) submitted to CMS pursuant to 42 C.F.R. § 422.504(1), and

27 any Documents submitted by Medicare Advantage Organizations to qualify or

28 explain their Risk Adjustment Attestations.
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1 REQUEST FOR PRODUCTION NO. 14:

2 All Documents relating to the annual Risk Adjustment Attestation of

3 accuracy submitted by MAOs pursuant to 42 C.F.R. § 422.504(1), including

4 Documents relating to the specific data and information MA Plans must certify as

5 accurate, complete, and truthful.

6 REQUEST FOR PRODUCTION NO. 15:

7 All Documents relating to the Government’s review, analysis, or acceptance

8 of the Risk Adjustment Attestations submitted by any MAO pursuant to 42 C.F.R.

9 § 422.504(1).

10 REQUEST FOR PRODUCTION NO. 16:

11 All Documents relating to CMS’s issuance or decision to issue risk

12 adjustment payments, including final reconciliation payments, to UnitedHealth

13 after receiving UnitedHealth’ s Risk Adjustment Attestations.

14 REQUEST FOR PRODUCTION NO. 17:

15 All Documents relating to the Government’s knowledge as to whether MA

16 Plans were validating the accuracy of diagnosis codes submitted on claims data to

17 CMS for purposes of Risk Adjustment.

18 REQUEST FOR PRODUCTION NO. 18:

19 All Documents relating to the Government’s knowledge as to whether MA

20 Plans were deleting diagnosis codes submitted on claims data to CMS for purposes

21 of Risk Adjustment that were not supported by a medical record.

22 REQUEST FOR PRODUCTION NO. 19:

23 All Documents relating to the Government’s knowledge as to whether MA

24 Plans “look both ways.”

25 REQUEST FOR PRODUCTION NO. 20:

26 All Documents relating to the Government’s knowledge of MA Plans’

27 efforts to exercise “reasonable diligence” to report and return overpayments to

28 CMS as described in 79 Fed Reg. 29,844, 29,923.
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1 REQUEST FOR PRODUCTION NO. 21:

2 All Documents relating to the Government’s, review, analysis, or receipt of

3 the Bids submitted by UnitedHealth pursuant to 42 U.S.C. § 1395w-24(a),

4 including but not limited to Documents relating to (a) any actions that the

5 Government took in response to those Bids, (b) questions posed by the

6 Government, (c) any evidence of the Government’s concerns with the

7 UnitedHealth Bids, (d) any conclusions reached by the Government in the course

$ of evaluating the UnitedHealth Bids, and (e) any analysis or reviews or conclusions

9 regarding the appropriateness of any of the assumptions set forth or relied by

10 United in its Bids.

11 REQUEST FOR PRODUCTION NO. 22:

12 All Documents relating to instructions and guidelines for CMS employees

13 responsible for reviewing MA Plans’ bids and associated material.

14 REOUEST FOR PRODUCTION NO. 23:

15 All Documents regarding the requirement mandated by 42 U.S.C. § 1395w-

16 23(a)(l)(C)(ii) that CMS apply a coding intensity adjustment to MA Plans,

17 including but not limited to all Documents relating to the calculation of the coding

18 intensity adjustment.

19 REQUEST FOR PRODUCTION NO. 24:

20 Documents sufficient to show the methodology by which the Government

21 calculates Risk Adjustment Factors, including but not limited to, all Documents

22 regarding consideration of whether CMS’s calculation of Risk Adjustment Factors

23 and development of a risk model from other than inpatient settings should be based

24 on diagnoses from claims data or medical charts. See 42 U.S.C. § 1395w-23. This

25 request seeks documents from June 1, 1997 through May 1, 2017.

26 REOUEST FOR PRODUCTION NO. 25:

27 All Documents relating to the statement contained in “Medicare Program;

28 Medicare+ Choice Program” that MA Organizations “undertake ‘due diligence’ to
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1 ensure the accuracy, completeness, and truthfulness of encounter data” they submit

2 to CMS, and make “good faith efforts to certify the accuracy, completeness, and

3 truthfulness of encounter data submitted” to CMS, 65 fed. Reg. 40,170, 40,268

4 (June 29, 2000), including, but not limited to, any Documents discussing or

5 describing any obligations created by this statement. This request seeks documents

6 from June 1, 1997 through May 1, 2017.

7 REQUEST FOR PRODUCTION NO. 26:

8 All Documents regarding CMS’s proposal in proposed rule “Contract Year

9 2015 Policy and Technical Changes to the Medicare Advantage and the Medicare

10 Prescription Drug Benefit Programs” to add 42 C.f.R. § 422.3 10(e)(1) requiring

11 that “[amy medical record reviews conducted by a MA organization ... be designed

12 to determine the accuracy of diagnoses submitted under § 422.308(c) and §
13 422.3 10(g),” 79 fed. Reg. 1918,2053 (Jan. 10, 2014), including, but not limited to,

14 any and all reasons, analyses, or considerations regarding why CMS did not adopt

15 this proposal in the final rule. 79 fed. Reg. 29,844, 29,921; 29,926 (May 23, 2014).

16 REQUEST FOR PRODUCTION NO. 27:

17 All Documents regarding CM$’s “Reporting and Returning of

18 Overpayments” proposal in its proposed rule “Medicare Program; Contract Year

19 2015 Policy and Technical Changes to the Medicare Advantage and the Medicare

20 Prescription Drug Benefit Programs” to add 42 C.f.R. § 422.326 to “clarify the

21 statutory definition of overpayment” 79 fed. Reg. 1918, 2055-56 (Jan. 10, 2014),

22 including, but not limited to, any comments submitted to CMS about the proposed

23 rule.

24 REQUEST FOR PRODUCTION NO. 28:

25 All Documents regarding CM$’s “Reporting and Returning of

26 Overpayments” final rule in “Medicare Program; Contract Year 2015 Policy and

27 Technical Changes to the Medicare Advantage and the Medicare Prescription

2$ DrugBenefitPrograms” 79 fed. Reg. 29,844, 29,921; 29,926 (May 23, 2014).

LATHAM&WATKINS” DEFENDANT UHC Of CALIFORNIA’S RFPs TO
ATTOnNEYS AT LAW

13 THE GOVERNMENT (SET ONE)

EXHIBIT A 18

Case 2:16-cv-08697-MWF-SS   Document 346-3   Filed 03/20/19   Page 15 of 116   Page ID
 #:13348



1 REQUEST FOR PRODUCTION NO. 29:

2 All Documents containing unique versions of Chapter 7 and Chapter 21 of

3 CMS’s “Medicare Managed Care Manual” dating from 1999 to the present.

4 REQUEST FOR PRODUCTION NO. 30:

5 All Documents related to internal discussions, analyses and/or calculations

6 regarding the preparation of the Regulatory Impact Statement for HCFA, Medicare

7 Program: Medicare + Choice Program Final Rule, 65 Fed. Reg. 40170 (June 29,

$ 2000).

9 REQUEST FOR PRODUCTION NO. 31:

10 All Documents regarding whether Section 6.4.1 of CMS’s 2008 Risk

11 Adjustment Data Technical Assistance For Medicare Advantage Organizations

12 Participant Guide requires MAOs to delete unsupported codes.

13 REQUEST FOR PRODUCTION NO. 32:

14 All Documents regarding whether Section 7.2.4.1 of CMS’s 2008 Risk

15 Adjustment Data Technical Assistance For Medicare Advantage Organizations

16 Participant Guide applies to contexts other than CMS’s RADV audits.

17 REQUEST FOR PRODUCTION NO. 33:

1$ All Documents reflecting discussion or analysis of CMS’s overpayment

19 standard, requiring Plans to exercise “reasonable diligence” in reporting and

20 returning overpayments, including but not limited to Documents explaining or

21 analyzing the “reasonable diligence” standard. See 79 Fed Reg. 29,844, 29,923.

22 REQUEST FOR PRODUCTION NO. 34:

23 All Documents regarding CMS’s “Guidance for Reporting and Returning

24 Medicare Advantage Organization and/or Sponsor Identified Overpayments to the

25 Centers for Medicare & Medicaid Services (CM$)” (February 18, 2015).

26 REQUEST FOR PRODUCTION NO. 35:

27 All Documents regarding any Government efforts to review, validate or

28 otherwise evaluate the accuracy of Medicare FFS diagnosis codes that it received

LATHAMWATKlN5 DEFENDANT UHC OF CALIFORNIA’S RFPs TO
ATTORNEYS AT LAW

14 THE GOVERNMENT (SET ONE)

EXHIBIT A 19

Case 2:16-cv-08697-MWF-SS   Document 346-3   Filed 03/20/19   Page 16 of 116   Page ID
 #:13349



1 on claims data as part of its process of calculating risk-adjusted reimbursement

2 rates or calculating annual risk scores, including, but not limited to, any

3 Documents related to whether the Government reviews or otherwise evaluates

4 corresponding medical records as part of any such validation activities.

5 REQUEST FOR PRODUCTION NO. 36:

6 All Documents regarding the Government’s forecasting, budgeting and/or

7 appropriating payments or funds to CM$ related to insuring the Medicare FfS

$ population.

9 REQUEST FOR PRODUCTION NO. 37:

10 All Documents relating to the methodology CMS used to calculate its annual

11 county-level average risk score and per capita costs for Calendar Years 2005

12 through 2015. See, e.g., County fee-for-Service Expenditure Data for Calendar

13 Year 2012, available at https://www.cms.gov/Medicare/Health

14 Plans/MedicareAdvtgSpecRateStats/FfS-Data.html.

15 REQUEST FOR PRODUCTION NO. 38:

16 All Documents reflecting or relating to whether MA Plans validate or

17 validated the accuracy of diagnosis codes submitted on claims data to CMS for

1$ purposes of Risk Adjustment and whether MA Plans “look both ways” when

19 reviewing medical charts.

20 REQUEST FOR PRODUCTION NO. 39:

21 All Documents regarding any obligation or requirement that MA Plans

22 validate the accuracy of diagnosis codes submitted on claims data before they

23 submit claims data to CMS for purposes of Risk Adjustment, including but not

24 limited to any such obligation or requirement that appears in CMS’ s 2008 Risk

25 Adjustment Data Technical Assistance For Medicare Advantage Organizations

26 Farticipant Guide.

27 REQUEST FOR PRODUCTION NO.40

28
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1 All Documents relating to discussions between the Government and MA

2 Plans regarding the voluntary retention or return of potential or actual

3 overpayments as a result of MA Plan review of Risk Adjustment data.

4 REQUEST FOR PRODUCTION NO. 41:

5 All Documents relating to discussions between the Government and MA

6 Plans regarding Chart Reviews, compliance obligations with respect to Risk

7 Adjustment, diagnosis coding and medical record document as those issues pertain

8 to Risk Adjustment, and RADV Audits, including but not limited to Documents

9 relating to discussions with UnitedHealth in 2014.

10 REQUEST FOR PRODUCTION NO. 42:

11 All training-related Documents that the Government provided coders (or

12 contractors coding on behalf of the Government) to instruct them on evaluating the

13 accuracy and adequacy of diagnoses reported by MA Plans in connection with MA

14 Plan Risk Adjustment data.

15 REQUEST FOR PRODUCTION NO. 43:

16 All Documents regarding coding for purposes of evaluating the accuracy and

17 adequacy of diagnoses reported by MA Plans in connection with MA Plan Risk

18 Adjustment data, including but not limited to coding chronic conditions.

19 REQUEST FOR PRODUCTION NO. 44:

20 All Documents related to instructions and guidelines CMS has issued

21 regarding coding and reporting using Revisions 9 and 10 of the International

22 Classification of Diseases (“lCD”), including all Documents related to the creation

23 and development of any such instructions and guidelines.

24 REQUEST FOR PRODUCTION NO. 45:

25 All Documents related to the coding convention that “{t]he assignment of a

26 diagnosis code is based on the provider’s diagnostic statement that the condition

27 exists.” See “lCD-b-CM Official Guidelines for Coding and Reporting fY 2017

28 (October 1, 2016 — September 30, 2017),” available at
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1 https ://www. cms . gov/Medicare/Coding/ICD 1 0/Downloads/20 1 7-lCD- 10-CM-

2 Guidelines.pdf.

3 REQUEST FOR PRODUCTION NO. 46:

4 All Documents related to the response to the question from the Coding

5 Clinic fourth Quarter 2016 that reads in part: “Please explain the intent of the new

6 lCD- 1 0-CM guideline regarding code assignment and clinical criteria that reads as

7 follows: ‘The assignment of a diagnosis code is based on the provider’s diagnostic

8 statement that the condition exists.” See AT-TA Coding Clinic for lCD-i 0-CM and

9 ICD-10-PCS at 147 (fourth Quarter 2016), available at

10 www.CodingClinicAdvisor.com.

11 REQUEST FOR PRODUCTION NO. 47:

12 Documents sufficient to show the dollar value of diagnosis codes deleted by

13 all MA Plans including, but not limited to, UnitedHealth.

14 REQUEST FOR PRODUCTION NO. 48:

15 All Documents related to the deletion of emails from any email accounts

16 maintained by Ms. Marilyn Tavenner or to her use of a private email address to

17 correspond regarding Risk Adjustment.

18 REQUEST FOR PRODUCTION NO. 49:

19 All Documents relating to any March andlor April 2014 meetings or

20 discussions involving Mr. Larry Renfro and Mr. Jonathan Blum and/or Ms.

21 Marilyn Tavenner.

22 REQUEST FOR PRODUCTION NO. 50:

23 All Documents relating to the April 29, 2014 meeting between Mr. Sean

24 Cavanaugh, Ms. Cynthia Tudor, Ms. Cheri Rice, Mr. Dan Farmer, and Ms. Julie

25 Grover from CMS and UnitedHealth executives Mr. Dan Schumacher, Mr. Steve

26 Nelson, Ms. Karen Erickson, and Mr. Thad Johnson. This request includes any

27 Documents relating to the preparation for and follow-up from this meeting.

28 REQUEST FOR PRODUCTION NO. 51:
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1 All Documents relating to the May 2, 2014 email from Ms. Cheri Rice to

2 Mr. Steve Nelson regarding “{UnitedHealth’s] 2012 Attestation and follow-up

3 from yesterday’s meeting.”

4 REQUEST FOR PRODUCTION NO. 52:

5 All Documents relating to the July 30, 2015 email from Ms. Cheri Rice to

6 Mr. Steve Nelson regarding “[UnitedHealth’sJ 2013 CMS RAF Attestation.”

7 REQUEST FOR PRODUCTION NO. 53:

$ All Documents relating to the June 15, 2016 email from Ms. Cheri Rice to

9 Mr. Steve Nelson regarding “[UnitedHealth’sJ 2014 CMS RAF Attestation.”

10 REQUEST FOR PRODUCTION NO. 54:

11 All Documents regarding any interviews or depositions of current and/or

12 former CMS officials related to any matter (litigation or investigation) involving

13 Risk Adjustment and MA Plans.

14 REQUEST FOR PRODUCTION NO.55

15 All Documents relating to Your Complaint’s allegations that UnitedHealth

16 submitted false and fraudulent claims to the Government.

17 REQUEST FOR PRODUCTION NO. 56:

18 All Documents relating to Your Complaint’s allegations that UnitedHealth

19 received payments from the Government based on allegedly false HCC or RXHCC

20 diagnoses.

21 REQUEST FOR PRODUCTION NO. 57:

22 All Documents provided by the Relator to the Government that the

23 Government has not already provided to UnitedHealth.

24 REQUEST FOR PRODUCTION NO. 58:

25 All Documents relating to meetings between the Relator and the

26 Government

27 REQUEST FOR PRODUCTION NO. 59:

28
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1 All Documents relating to Government litigation hold(s) related to this case

2 and/or the Swoben Investigation, including but not limited to copies of the

3 litigation hold(s) and documents sufficient to show who received the hold, what the

4 hold covers, and when it was issued.

5 REQUEST FOR PRODUCTION NO. 60:

6 All Documents relating to Government document retention policies,

7 including but not limited to its policies for retaining data, electronic documents and

8 emails, as well as copies of the document retention policies and documents

9 sufficient to show what the policy covers, and to what timeframe it applies.

10 REQUEST FOR PRODUCTION NO. 61:

11 Documents sufficient to show what steps the Government took to preserve

12 ESI, including email and any other information created or maintained by former

13 Government personnel (including but not limited to CMS employees) related to

14 this case and/or the Swoben Investigation.

15 REQUEST FOR PRODUCTION NO. 62:

16 All Documents that are facially marked with any claim of privilege or as to

17 which UnitedHealth has asserted a claim of privilege in connection with Your

18 Foehling Investigation to the extent any of the Documents were read, reviewed,

19 analyzed or shared with any individual at the Department of Justice (“DOJ”), OIG

20 or CMS, or any non-governmental individual, who was or is involved in any way

21 in the litigation or investigation of allegations in this matter.

22 REQUEST FOR PRODUCTION NO. 63:

23 All Documents relating to any efforts the Government undertook in

24 connection with receiving, reviewing, or analyzing UnitedHealth Documents that

25 are facially marked with any claim of privilege or to which UnitedHealth has

26 asserted a claim of privilege in connection with Your Poehling Investigation, to the

27 extent any of the Documents were read, reviewed, analyzed, or shared with any

28
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1 individual at DOJ, OIG, or CMS, or any non-governmental individual, who was or

2 is involved in any way in the litigation or investigation of allegations in this matter.

3 REQUEST FOR PRODUCTION NO. 64:

4 All Documents relating to whether any representative of the Government

5 (including any investigator) reviewed, analyzed, or discussed any privileged

6 UnitedHealth information, including UnitedHealth Documents that are facially

7 marked with any claim of privilege or as to which UnitedHealth has asserted a

8 claim of privilege in connection with Your Poehling Investigation, including

9 UnitedHealth Documents provided to the Government by Mr. Poehling or his

10 counsel, to the extent any of the Documents were read, reviewed, analyzed or

11 shared with any individual at DOJ, OIG or CMS, or any non-governmental

12 individual, who was or is involved in any way in the litigation or investigation of

13 the allegations in this case.

14 REQUEST FOR PRODUCTION NO. 65:

15 All Documents relating to the Government’s handling of UnitedHealth’s

16 clawback requests, including confirmation that Documents that were clawed back

17 were, in fact, deleted from all Government computers and other data recording

18 devices.

19 REQUEST FOR PRODUCTION NO. 66:

20 All Documents relating to any efforts the Government undertook in

21 connection with receiving, reviewing, or analyzing potentially privileged

22 UnitedHeahh documents in this case to the extent Your Complaint is based in any

23 part on the Foehling Investigation, including any Documents designated privileged

24 on their face.

25 REQUEST FOR PRODUCTION NO. 67:

26 All Documents relating to whether any representative of the Government

27 (including any investigator) reviewed, analyzed, or discussed any privileged

28
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1 UnitedHealth information, including privileged UnitedHealth Documents provided

2 to the Government by Mr. Poehling or his counsel.

3 REQUEST FOR PRODUCTION NO. 68:

4 All Documents relating to any steps the Government took to prevent any

5 individual at DOJ, OIG or CM$, or any non-governmental individual, who was or

6 is involved in any way in the litigation or investigation of the allegations in this

7 case and who had or has access to UnitedHealth Documents that are facially

8 marked with any claim of privilege or as to which UnitedHealth has asserted a

9 claim of privilege in connection with Your Poehting Investigation, including

10 UnitedHealth Documents provided to the Government by Mr. Poehling or his

11 counsel, from revealing, using, or otherwise conveying privileged UnitedHealth

12 information to any Person.

13 REQUEST FOR PRODUCTION NO. 69:

14 All Documents on which You intend to rely to support the claims that

15 UnitedHealth knew that many provider-reported diagnosis codes were invalid, as

16 alleged in paragraphs 81 through 120 of Your Complaint.

17 REQUEST FOR PRODUCTION NO. 70:

18 All Documents on which You intend to rely to support the claims that

19 UnitedHealth knew that it was obligated to undertake good faith efforts to identify

20 and delete invalid provider-reported diagnosis codes, as alleged in paragraphs 81

21 through 120 of Your Complaint.

22 REQUEST FOR PRODUCTION NO. 71:

23 All Documents on which You intend to rely to support the claim that

24 UnitedHealth is not entitled to a significant amount of Risk Adjustment payments

25 it has received from Medicare, as alleged in paragraph 115 of Your Complaint.

26 REQUEST FOR PRODUCTION NO. 72:

27

28
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1 All Documents on which You intend to rely to support the claim that

2 UnitedHealth avoided “looking both ways,” as alleged in paragraphs 121 through

3 134 of Your Complaint.

4 REQUEST FOR PRODUCTION NO. 73:

5 All Documents on which You intend to rely to support the claims that

6 UnitedHealth engaged in a “Recode Project” designed to “liberalize[J its coding

7 policies to enable the coders to identify more diagnosis codes purportedly

8 supported by the beneficiaries’ medical records” as alleged in paragraph 133 of

9 Your Complaint.

10 REQUEST FOR PRODUCTION NO. 74:

11 All Documents on which You intend to rely to support the claims that

12 UnitedHealth knew it was obligated to “look both ways” at the results of its Chart

13 Reviews and to delete invalid diagnoses as alleged in paragraphs 135 through 152

14 of Your Complaint.

15 REQUEST FOR PRODUCTION NO. 75:

16 All Documents on which You intend to rely to support the claims that

17 UnitedHealth’s “look both way” Claims Verification program was insufficient and

18 short-lived, as alleged in paragraphs 153 through 193 of Your Complaint.

19 REQUEST FOR PRODUCTION NO. 76:

20 All Documents on which You intend to rely to support the claims that

21 UnitedHealth failed to delete at least over one billion dollars of invalid diagnoses,

22 as alleged in paragraphs 194 through 197 of Your Complaint.

23 REQUEST FOR PRODUCTION NO. 77:

24 All Documents on which You intend to rely to support the claims that

25 UnitedHealth avoided repaying Medicare for invalid diagnoses reported by its

26 financially-incentivized providers, as alleged in paragraphs 198 through 229 of

27 Your Complaint.

28 REQUEST FOR PRODUCTION NO. 78:
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1 All Documents on which You intend to rely to support the claims related to

2 UnitedHealth’s Risk Adjustment Attestations, as alleged in paragraphs 230 through

3 233 of Your Complaint.

4

5 Dated: August 24, 2017 LATHAM & WATKINS LLP

6 DAVID J. SCHINDLER
DANIEL MERON

7 ABIDR.QURESHI

10 By_______________________
Daniel Meron

11 Attorneys for UnitedHealth Defendants

12
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1

2 PROOF OF SERVICE

I am employed in the County of Los Angeles, State of California. I
4 am over the age of 18 years and not a party to this action. My business address is

Latham & Watkins LLP, 355 South Grand Avenue, Suite 100, Los Angeles, CA
90071-1560.

6 On August 24, 2017, I served the following document described as:

7 DEFENDANT UHC OF CALIFORNIA’S REQUESTS FOR
PRODUCTION OF DOCUMENTS TO THE GOVERNMENT (SET NO.

$ ONE)

by serving a true copy of the above-described document in the following manner:
10

11 BY ELECTRONIC MAIL
The above-described document was transmitted via electronic mail to

12 the following partypursuant to written consent under federal Rule of Civil

13
Procedure 5(b)(2)(E) on August 24, 2017:

14
SEE ATTACHED SERVICE LIST

15

16 I declare that I am employed in the office of a member of the Bar of
or permitted to practice before, this Court at whose direction the service was made

17 and declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.

19
Executed on August 24, 2017, at Los Angeles, California.

20

21 Josephine Osei-Tutu

22

23
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LATHAM&WATKI N5”
ATTORNEYS AT LAW

COO ANGELES

SERVICE LIST

United States District Court
Case No. CV 09-5013 JfW(JEMx)

1

2

3

4

5

6

7

2

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

John E. Lee Attorneys for the United States of
/ohn. lee2@usdof.gov America
Assistant United States Attorneys
300 N. Los Angeles Street, Room 7516
Los Angeles, California 90012
Tel: 213.894.3995

Carol L. Wallack Attorneys for the United States of
carol. wallack@usdof.gov America
Justin Draycott
justin. draycottusdo/.gov
Jessica Krieg
Jessica. e. krieg@usdof.gov
Paul Perkins
paul. r. perkins@usdo/. gov
United States Department of Justice
P.O. Box 261, Ben Franklin Station
Washington, D.C. 20044
Tel: 202.307.0486

Kathleen Ann Lynch Attorneys for the United States of
kathleen. lynch@usdof.gov America
Assistant United States Attorneys
138 Delaware Avenue
Buffalo, New York 14201
Tel: 716.843.5830

Eriv R. Havian Attorneys for Relator Benjamin
ehavian(ä),constantinecannon. corn Poehling
Mary A. Inman
rninrnan@constantinecannon. corn
Jessica T. Moore
jrnoore(Zi2constantinecannon. corn
Anne Hayes Hartman
ahartrnan@constantinecannon. corn
Constantine Cannon LLP
150 California Street, Suite 1600
San Francisco, CA 9411 1
Tel: 415.639.4001

Timothy P. McCormack
trnccorrnack(?4constantinecannon. corn
Constantine Cannon LLP
1001 Pennsylvania Avenue, N.W., Suite 1300
Washington, D.C. 20004
Tel: 202.204.3500

Steve Hasegawa Attorneys for Relator Benjamin
shasegawa(pcsfcorn Poehling
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 
 
UNITED STATES OF AMERICA ex 
rel. BENJAMIN POEHLING, 
 
  Plaintiffs, 
 
 v. 
 
UNITEDHEALTH GROUP, INC., et 
al., 
 
  Defendants. 

 
CASE NO. CV 16-08697 MFW (SSx) 
 
 
DEFENDANT UHC OF 
CALIFORNIA’S REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO 
THE GOVERNMENT (SET NO. 
TWO) 
 
Assigned to Hon. Michael W. Fitzgerald 
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PROPOUNDING PARTY: Defendant UHC of California 

RESPONDING PARTY:  Plaintiff United States Government 

SET NO.:     TWO (2) 

TO THE RESPONDING PARTY AND TO ITS ATTORNEYS OF RECORD: 

Please take notice that pursuant to Rules 26(b)(1) and 34 of the Federal 

Rules of Civil Procedure and Rule 34-1 of the Local Civil Rules of the United 

States District Court for the Central District of California, Defendant UHC of 

California, by and through its undersigned attorneys, submits the following 

Request for the Production of Documents to the United States Government 

(“Government”). On or before the thirtieth (30th) day after service of this Request, 

Plaintiff shall produce and permit the inspection and copying of the documents or 

things described below at Latham & Watkins, 555 Eleventh Street, Northwest, 

Suite 1000, Washington, DC 20004. The Definitions and Instructions set forth 

below shall govern all of the following Requests, as well as responses to the 

Requests. 

DEFINITIONS 

As used herein, the following terms and phrases shall have the following 

meanings: 

1. The applicable definitions and rules of construction set forth in the 

Federal Rules of Civil Procedure and the local rules are incorporated herein by 

reference. 

2. “Beneficiary” or “Member” shall mean an individual enrolled in a 

Medicare Advantage Plan.  

3. “Capitation” shall mean any fee arrangement where payment is 

based in whole or in part on a set percentage of revenue from CMS.  

4. “Claim” shall mean and refer to the definition set forth in the False 

Claims Act at 31 U.S.C. § 3729(b)(2). 

5. “CMS” shall mean the United States Centers for Medicare and 
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Medicaid Services, its agencies, departments, agents, representatives, contractors, 

attorneys, consultants, and all other Persons acting on its behalf. 

6.  “Complaint” shall mean the complaint filed by the Government in 

this case on November 17, 2017, and any forthcoming amended complaints filed 

by the Government in this case. 

7. “Concerning” shall mean and refer to relating to, referring to, 

received from, addressed to, sent to, alluding to, responding to, announcing, 

identifying, explaining, evaluating, discussing, showing, supporting, describing, 

studying, reflecting, analyzing, or consulting. 

8. “Delete” means the deletion of a Diagnosis Code from RAPS or EDS 

that was previously submitted to RAPS or EDS or otherwise withdrawing or 

correcting data that was previously submitted to RAPS or EDS.  

9. “Diagnosis Code” means an ICD-9 or ICD-10 diagnosis code.  

10. “Document” shall have the full meaning ascribed to it in Federal Rule 

of Civil Procedure 34 and shall include every writing or record (including 

Electronically Stored Information) of every type and description such as 

communications, correspondence, speech, writings, memoranda, stenographic or 

handwritten notes, language (machine, foreign, or otherwise), studies,  

publications, books, pamphlets, reports, financial statements, calculations, 

analyses, films, video tape, photographs, graphs, symbols, signs, voice recordings, 

sound, radio and/or video signal, telephone, teletype, telecommunication, telegram, 

facsimile transmission, microfilm, microfiche, photographic film of any type, e-

mail, computer electronics of any kind, computer files or all other data 

compilations from which information can be obtained including 

electromagnetically sensitive stored media such as floppy discs, hard discs, 

magnetic disks, and magnetic tapes, any preliminary versions, drafts or revisions of 

any of the foregoing, and all copies of every such writing or record (or a draft 

thereof) whenever a copy of a Document is not an identical copy of the original or 
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where such copy contains any commentary, notes or markings whatsoever that do 

not appear on the original.  

11. “Each” includes the word “every” and “every” includes the word 

“each,” “any” includes the word “all” and “all” includes the word “any,” “and” 

includes the word “or” and “or” includes the word “and,” as necessary to bring 

within the scope of each Request information which might otherwise be construed 

to be outside its scope. 

12.  “Electronically Stored Information” or “ESI” refers to any 

designated documents or electronically stored information - including writings, 

drawings, graphs, charts, photographs, sound recordings, images, e-mails and other 

data or data compilations stored in any medium (hard drives, disc drives, servers, 

lap tops) from which information can be obtained, including all data which may 

have been deleted, but which can be recovered or retrieved from a back-up system 

or such other method translated, if necessary, by the party into reasonably usable 

form. For the avoidance of doubt, any electronic Documents or data shall include 

its associated metadata. 

13.  “Encounter Data” shall mean data generated by healthcare 

providers and submitted by MAOs to CMS that documents both a Beneficiary’s 

health conditions and diagnoses and the services and items delivered to the 

Beneficiary to treat these conditions.  

14. “Encounter Data System” or “EDS” or “Encounter Data 

Processing System” or “EDPS” means a system used by MAOs and/or MA Plans 

to submit Risk Adjustment data to CMS.  

15. “False” shall mean and refer to “false” or “fraudulent” as those terms 

are used in the False Claims Act, at 31 U.S.C. §§ 3729(a)(1)(A)-(B).  

16. “Fee-for-Service Medicare” or “FFS Medicare” shall mean 

traditional Medicare, under Parts A and B of the Medicare Program. Fee-for-

Service or FFS Medicare uses a reimbursement methodology under which CMS 
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reimburses healthcare providers and suppliers a fee for each item or service 

actually rendered to a patient based on payment rates pre-determined by the 

Government.  

17. “Gainshare Arrangements” refers to agreements whereby Medicare 

Advantage Plans pay fee-for-service providers additional payments based on 

revenue, including risk adjustment payments, which Medicare Advantage Plans 

receive from CMS.  

18. “Government” shall mean the United States, its agencies, 

departments, agents,  representatives, contractors, attorneys, consultants, and all 

other Persons acting on its behalf, including but not limited to any component of 

the United States Department of Justice, the United States Department of Health 

and Human Services, the Centers for Medicare & Medicaid Services and all 

subdivisions and components thereof. 

19. “HCC” means a hierarchical condition category associated with one 

or more diagnosis codes (ICD-9-CM or ICD-10-CM codes) that represent the 

disease component of the beneficiary risk scores that are applied to Medicare 

Advantage payments. “RxHCC” means an HCC used for Medicare Part D. 

20. “Identify” means and refers to the following: 

a. when used in reference to a natural person, it means that individual’s 

full name, present or last known residence address and telephone 

number, business/government affiliation and business/government 

address and telephone number and e-mail address; 

b. when used in reference to an organization, it means to state the 

organization’s full name and, if it is a corporation, partnership or other 

business entity, the address of its principal place of business; 

c. when used in connection with a Document or other recording (written, 

electronic, or otherwise), it means to state the following, as 

applicable: the type of document, its date (or approximate date), 
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author, addressee, title, present location, the form in which it is 

maintained (e.g., written document, computer file, posting on the 

Internet or World Wide Web, audio or video recording or any other 

form), the name and address of its custodian, and the substance of the 

contents thereof. In lieu of identifying any document, copies thereof 

may be furnished; 

d. when used in reference to a communication (whether written, oral, 

electronic, or otherwise), shall mean to state the form of the 

communication (e.g., telephone conversation, letter, telegram, 

teletype, telecopy, electronic mail, posting on the Internet or World 

Wide Web, facsimile, written memorandum, face-to-face 

conversation, or any other form), the date (or approximate date) of the 

communication or the dates (or approximate dates) on which the 

communication was sent, posted, and/or received (if not the same), the 

parties to the communication, the party who initiated it, the substance 

of the communication, and the present location and the name and  

address of the custodian if the communication was non-verbal, and/or 

any written memorialization of the communication; and  

e. when used in connection with a location, it means the name of the 

establishment, the street address, the suite or apartment number if any, 

the city, state and zip code, and, if applicable, the telephone number. 

21. “Including” shall be construed as broadly as possible and shall mean 

“without limitation.” 

22. “Medicare Advantage Plan” and “MA Plan” shall mean and refer 

to a Medicare Advantage Organization with a contract to provide health benefits 

coverage that includes a specific set of health benefits offered at a uniform 

premium and uniform level of cost-sharing to all Medicare beneficiaries in residing 

in the service area of the MA Plan, in exchange for capitated (i.e., set or fixed), 
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per-member-per-month payments from the federal government, under Parts C and 

D of the Medicare Program. See 42 U.S.C. §§ 1395w-22(a)(1) and 23(a)(1); see 

also 42 U.S.C. § 1395w-28(b)(1). 

23. “Medicare Advantage Organization” and “MAO” shall mean and 

refer to a public or private entity organized and licensed by a state as a risk-bearing 

entity that is certified by CMS as meeting the Medicare Advantage contract 

requirements. See 42 U.S.C. § 1395w-28(a)(1). 

24. “Medical Loss Ratio” and “MLR” shall mean the standard set forth 

in the Affordable Care Act of 2010 (“ACA”) and codified in the regulations at 42. 

C.F.R. Part 422, Subpart X and 42 C.F.R. Part 423, Subpart X, which requires 

MAOs to spend at least 85%, of their premium income on medical services, 

medications, and certain quality improvement activities for Beneficiaries, leaving 

the remaining 15% for administrative expenses and profit.  

25. “Medical Loss Ratio Rebate” and “MLR Rebate” shall mean the 

annual rebate certain MAOs are required under 42 C.F.R. § 422.2470(a) to remit to 

CMS if the MAO does not meet the minimum Medical Loss Ratio or MLR 

standard set forth in the regulations at 42. C.F.R. Part 422, Subpart X and 42 

C.F.R. §§ 422.2410 and 423.2410.   

26. “Person” shall mean natural persons, proprietorships, corporations, 

public corporations, municipal corporations, the federal government and all 

departments and agencies thereof, state governments, local governments, other 

governmental agencies, political subdivisions, partnerships, groups, associations or 

organizations. 

27. “Provider” shall mean any provider of healthcare services including 

individual providers such as physicians, physicians assistants, laboratories, medical 

equipment providers, and nurse practitioners; institutional providers such as 

hospitals and clinics; provider groups such as groups of physicians or associations 

of physicians with other provider types; and any other type of providers of 
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healthcare services or items. “Provider” includes fee-for-service Providers, 

Providers with Gainshare Arrangements, and Providers with Capitation 

arrangements. “Provider” also includes any past or present employee, contractor, 

or agent of any Provider. The term “Provider” shall be given the broadest possible 

meaning when responding to these Requests. 

28. “Risk Adjustment Processing System” or “RAPS” means a system 

used by MAOs and/or MA Plans to submit Risk Adjustment data to CMS.  

29. “Relating to” and “regarding” or any derivative thereof, in addition 

to their customary and usual meanings, shall mean concerning, referring to, 

containing, identifying, monitoring, constituting, reflecting, discussing, pertaining 

to, assessing, recording, supporting, negating, refuting, touching upon and/or 

summarizing. 

30. “Relator” shall mean Benjamin Poehling and all Persons acting on his 

behalf. 

31. “Risk Adjustment” shall mean and refer to the method by which 

CMS adjusts capitation payments to Medicare Advantage Organizations and their 

health Plans based on enrollees’ demographic factors and health status to ensure 

actuarial equivalence under Parts C and Part D of the Medicare Program, as 

described in 42 U.S.C. § 1395w-23 and 42 C.F.R. § 422.308(c)(1). 

32.  “Risk Adjustment Data Validation” or “RADV” shall mean the 

process by which CMS audits the diagnosis codes submitted for payment by an 

MAO to determine if the diagnosis codes are supported by medical record 

documentation for a Beneficiary. See 42 C.F.R. § 422.310(e).  

33.  “UnitedHealth” shall mean all the Defendants listed in Your 

Complaint. 

34. “You” and “Your” shall mean the Government and all Persons acting 

on its behalf.  
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INSTRUCTIONS 

1. You are to produce all documents, as defined above, that are in the 

possession, custody or control of You, or in the possession, custody or control of 

any attorney or agent for You. Without limiting the term “control,” a document is 

deemed to be within Your control if you have ownership, possession or custody of 

the document, or the right to secure the document or copy thereof from any person 

or public or private entity having physical possession thereof. 

2. Whenever appropriate, the singular form of a word shall be 

interpreted as plural, and vice versa. Similarly, the use of the present tense of a 

verb shall be considered to include within its meaning the future and past tense, 

and vice versa.  

3. Each Request should be construed to include the time period from 

January 1, 2004 through May 16, 2017 (unless stated differently by a specific 

document request). 

4. You are under a duty to supplement Your response to these requests 

for documents pursuant to Federal Rule of Civil Procedure 26(e)(1). 

5. If You know of documents responsive to a particular request that You 

cannot locate after a reasonable search, describe the documents in Your response to 

the particular request and explain the reason for being unable to locate the 

documents. If a document has been lost or destroyed, state when the document was 

lost or destroyed and explain the circumstances under which it was lost or 

destroyed. 

6. The documents produced in response to the document requests shall 

be produced as they are kept in the ordinary course of business and shall be 

organized so that Defendant can ascertain the files in which they were located, 

their relative order in such files, and how such files were maintained. 

7. Production of Electronically Stored Information (“ESI”), as that 

phrase is understood in Fed. R. Civ. P. 26, should conform to the instructions 
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contained in the agreed upon “Specifications for Production of ESI and Digitized 

(‘Scanned’) Images.” 

8. If the contention is made that any requested documents are not subject 

to discovery in whole or part by reason of privilege or otherwise, identify each 

such document in a log consistent with the requirements of Fed. R. Civ. P. 

26(b)(5). 

REQUESTS FOR PRODUCTION 

REQUEST FOR PRODUCTION NO. 1: 

All Documents disclosed by CMS in response to the Freedom of Information 

Act (“FOIA”) request by Mr. Fred Schulte dated May 21, 2013, including all 

documents described in the Joint Status Report in Civil Action 14-887 in the U.S. 

District Court for the District of Columbia, filed November 15, 2016. 

REQUEST FOR PRODUCTION NO. 2: 

 All Documents relating to CMS policies, guidance or procedures regarding 

the acceptance and processing of Deletes submitted by an MAO, including but not 

limited to Documents regarding CMS’s adjustment of payments to MAOs based on 

the MAO’s submission of Deletes.  

REQUEST FOR PRODUCTION NO. 3: 

 All Documents relating to CMS policies, guidance or procedures regarding 

the acceptance of, or refusal to accept, MAOs’ submission of Deletes, including 

but not limited to Documents  relating to CMS’s refusal to accept Deletes more 

than seven years after the date of the initial submission of the code(s), Documents 

relating to CMS’s refusal to accept Deletes for 2008 DOS, and Documents 

regarding whether CMS views these codes as overpayments even if an MAO has 

made reasonable efforts to delete these codes but CMS has refused to accept the 

Deletes.   
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REQUEST FOR PRODUCTION NO. 4: 

 All Documents relating to MAOs’ submission of closed period deletes to 

CMS, including but not limited to Documents relating to correspondence between 

MAOs and CMS regarding the submission of closed period deletes, Documents 

relating to CMS’s requirement that MAOs obtain and submit remedy tickets with 

any closed period delete submissions, Documents relating to CMS’s requirement 

that MAOs respond to questions regarding the submission of closed period deletes 

(e.g., what payment year(s) are involved in the data submission issue(s), how many 

records are affected, an impact estimate of the error in dollars, a detailed technical 

explanation of the cause of the problem, whether a submission deadline was 

missed and the reason why, and a narrative of the steps the MAO has taken to 

ensure the issue does not reoccur), and MAOs’ responses to CMS’s questions 

regarding closed period deletes.  

REQUEST FOR PRODUCTION NO. 5: 

 All Documents related to the Medical Loss Ratio or MLR, including but not 

limited to Documents regarding the development of the MLR standard set forth in 

42. C.F.R. Part 422, Subpart X and 42 C.F.R. Part 423, Subpart X, CMS’s 

guidance regarding the same, Documents regarding the MLR reports MAOs are 

required to submit to CMS for each contract year pursuant to 42 C.F.R. §§ 

422.2460 and 423.2460, CMS’s MLR reporting tool and Documents relating to 

CMS’s analysis and acceptance of MAOs’ MLR reports.  

REQUEST FOR PRODUCTION NO. 6: 

 All Documents related to the Medical Loss Ratio Rebate or MLR Rebate, 

including but not limited to Documents regarding the development of the MLR 

Rebate set forth in 42 C.F.R. § 422.2470, CMS’s guidance regarding the same and 

Documents relating to CMS’s analysis and acceptance of MAOs’ MLR reports and 

MLR Rebates. 
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REQUEST FOR PRODUCTION NO. 7: 

 All Documents related to any MLR Rebates paid by UnitedHealth to CMS, 

including but not limited to Documents regarding CMS’s acceptance and analysis 

of UnitedHealth’s payment of any MLR Rebates to CMS.  

REQUEST FOR PRODUCTION NO. 8: 

 All Documents related to CMS’s guidance to MAOs on Encounter Data 

submission, including but not limited to “Guidance for Encounter Data 

Submission” from Jennifer Harlow, Deputy Director, Medicare Plan Payment 

Group (October 30, 2017).  

REQUEST FOR PRODUCTION NO. 9: 

 All Documents relating to CMS policies, guidance or procedures regarding 

FFS Medicare encounter data CMS later determines is false, fraudulent or 

unsupported by a medical record, including but not limited to Documents relating 

to CMS’s deletion of diagnoses codes from FFS Medicare encounter data  when 

CMS determines that encounter never occurred and Documents regarding CMS’s 

removal of the costs associated with that false, fraudulent or unsupported 

encounter from the base of expenses attributed to each HCC.  

REQUEST FOR PRODUCTION NO. 10: 

 All Documents relating to the Government litigation hold(s) issued on or 

around December 9, 2016 titled “Litigation Hold – Component Survey for United 

Health Group (C.D. Cal.),” related to this case and/or the Swoben Investigation, 

including but not limited to copies of the litigation hold(s) and Documents 

sufficient to show who received the hold, who confirmed receipt, read and/or 

accepted the hold, what the hold covers, and when it was issued.  

REQUEST FOR PRODUCTION NO. 11: 

 All Documents relating to the Government litigation hold(s) issued on or 

around January 6, 2017 titled “Litigation Hold for United Health Group (C.D. 

Cal.),” related to this case and/or the Swoben Investigation, including but not 
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limited to copies of the litigation hold(s) and Documents sufficient to show who 

received the hold, who confirmed receipt, read and/or accepted the hold, what the 

hold covers, and when it was issued. 

REQUEST FOR PRODUCTION NO. 12: 

 All Documents relating to the reissuance or reminders of Government 

litigation hold(s) related to this case and/or the Swoben Investigation, including but 

not limited to copies of the litigation hold(s) and documents sufficient to show who  

received the hold, who confirmed receipt, read and/or accepted the hold, what the 

hold covers, and when it was issued. 

REQUEST FOR PRODUCTION NO. 13: 

 All Documents relating to guidance, instructions and/or directions the 

Government provided to coders (or contractors coding on behalf of the 

Government) to instruct them on evaluating the accuracy and adequacy of 

diagnoses reported by MA Plans in connection with MA Plan Risk Adjustment 

data, including but not limited to such guidance, instructions and/or directions 

related to Risk Adjustment Data Validation or RADV audits. 

REQUEST FOR PRODUCTION NO. 14: 

All Documents related to CMS’s guidance to coders (or contractors coding 

on behalf of the Government) on evaluating the accuracy of diagnoses reported by 

MA Plans in connection with MA Plan Risk Adjustment data, including but not 

limited to “Contract-Level Risk Adjustment Data Validation Medical Record 

Reviewer Guidance” published by CMS (September 27, 2017) and earlier versions. 

REQUEST FOR PRODUCTION NO. 15: 

 All documents related to discussion, commentary or analysis of CMS’s 

estimation of the paperwork and information collection burden imposed on MAOs 

by the information collection requirements (“ICRs”) as described in 79 Fed. Reg. 

29,844, 29,942 (May 23, 2014). 

 

EXHIBIT B 45

Case 2:16-cv-08697-MWF-SS   Document 346-3   Filed 03/20/19   Page 42 of 116   Page ID
 #:13375



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

AT T ORNEYS AT  LAW  
LOS AN GE LES 13 

DEFENDANT UHC OF CALIFORNIA’S RFPs TO 
THE GOVERNMENT (SET TWO) 

REQUEST FOR PRODUCTION NO. 16: 

All Documents relating to CMS’ receipt of complaints regarding 

UnitedHealth’s Risk Adjustment programs, including but not limited to 

correspondence between CMS and any Person regarding such complaints (e.g., 

letters/complaints/submissions from physicians, medical associations, or 

individuals setting forth concerns about UnitedHealth’s Risk Adjustment 

programs) and any action CMS has taken to respond to, address, and/or resolve 

such complaints. 

REQUEST FOR PRODUCTION NO. 17: 

Any Documents relating to CMS guidance to MA Plans regarding oversight 

of Providers, including those Providers with Capitation arrangements, including 

but not limited to Documents relating to MA Plans’ obligations to oversee 

Providers’ submission of accurate risk adjustment data. 

REQUEST FOR PRODUCTION NO. 18: 

Any Documents relating to any meetings between CMS and any Person 

related to Risk Adjustment, any MA Plan’s Risk Adjustment Program, and/or to 

the submission of Risk Adjustment data to CMS, including but not limited to 

calendar invites, meeting agendas, notes and/or memoranda from such meetings, 

talking points, and correspondence related to such meetings. 

REQUEST FOR PRODUCTION NO. 19: 

Any documents relating to CMS policies, guidance or procedures relating to 

the requirement under 42 U.S.C. § 1395w-23(a)(1)(C)(i) (2016) that CMS pay 

MAOs in a manner that “ensures actuarial equivalence” between traditional 

Medicare plans and MAOs, including but not limited to Documents regarding 

CMS’s analyses and evaluation of the frequency and cost of particular conditions 

within traditional FFS Medicare to determine the amounts paid to MAOs for 

particular conditions. 
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Dated: January 19, 2018   LATHAM & WATKINS LLP 
      DAVID J. SCHINDLER 
      DANIEL MERON 
      KATHRYN H. RUEMMLER  
      ABID R. QURESHI 
       

 
 
 
 

 By  
 Daniel Meron 

Attorneys for UnitedHealth Defendants 
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1 PROOF OF SERVICE

2 I am employed in the County of Los Angeles, State of California. I
am over the age of 18 years and not a party to this action. My business address is

‘ Latham & Watkins LLP, 355 South Grand Avenue, Suite 100, Los Angeles, CA
4 90071-1560.

On January 19, 2018, I served the following document described as:

DEFENDANT UHC OF CALIFORNIA’S REQUESTS FOR6 PRODUCTION OF DOCUMENTS TO THE GOVERNMENT (SET NO.
TWO)

8 by serving a true copy of the above-described document in the following manner:

9
BY ELECTRONIC MAIL

10
The above-described document was transmitted via electronic mail to

the following partypursuant to written consent under Federal Rule of Civil
Procedure 5(b)(2)(E) on January 19, 2018:

12

13
SEE ATTACHED SERVICE LIST

14

15 I declare that I am employed in the office of a member of the Bar of
or permitted to practice before, this Court at whose direction the service was made

16 and declare under penalty of perjury under the laws of the State of California that
the foregoing is true and correct.

17
Executed on January 19, 2018, at Los Angeles, California.

20 Josephine Osei-Tutu

21

22

23

24

25

26

27

28

LATHAM&WATKIN5 DEFENDANT UHC OF CALIFORNIA’S RFPs TO
ArofiuEvsALAw

15 THE GOVERNMENT (SET TWO)
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SERVICE LIST 
United States District Court 

CASE NO. CV 16-08697 MFW (SSx) 
 

John E. Lee 
john.lee2@usdoj.gov  
Assistant United States Attorneys 
300 N. Los Angeles Street, Room 7516 
Los Angeles, California 90012 
Tel: 213.894.3995 
 

Attorneys for the United States of 
America  

Carol L. Wallack 
carol.wallack@usdoj.gov  
Justin Draycott 
justin.draycott@usdoj.gov  
Jessica Krieg 
jessica.e.krieg@usdoj.gov  
Paul Perkins 
paul.r.perkins@usdoj.gov  
Martha N. Glover 
martha.N.Glover@usdoj.gov 
Paul G. Freeborne 
paul.g.freeborne2@usdoj.gov 
Maria R. Marsh 
maria.r.marsh@usdoj.gov  
United States Department of Justice 
P.O. Box 261, Ben Franklin Station 
Washington, D.C. 20044 
Tel: 202.307.0486 
 

Attorneys for the United States of 
America  

Eric R. Havian 
Mary A. Inman 
Jessica T. Moore 
Anne Hayes Hartman 
Henry C. Su 
Hallie E. Noecker 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  
Constantine Cannon LLP 
150 California Street, Suite 1600 
San Francisco, CA 94111 
Tel: 415.639.4001 
 
Timothy P. McCormack 
Harry P. Litman 
Rosie Dawn Griffin 
Max Voldman 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  
Constantine Cannon LLP 
1001 Pennsylvania Avenue, N.W., Suite 1300 
Washington, D.C. 20004 
Tel: 202.204.3500 
 

Attorneys for Relator Benjamin 
Poehling 

Steve Hasegawa Attorneys for Relator Benjamin 
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Taeva C. Shefler 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  
Phillips & Cohen LLP 
100 The Embarcadero, Suite 300 
San Francisco, California 94105 
Tel: 415.836.9000 
 

Poehling 

Meng Xi  
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com   
Susman Godfrey L.L.P. 
1901 Avenue of the Americas, Suite 950 
Los Angeles, CA 90067 
Tel: (310) 789-3100 
 
Arun S. Subramanian 
William C. Carmody 
Geng Chen 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  
Susman Godfrey L.L.P. 
1301 Avenue of the Americas, 32nd Fl. 
New York, NY 100 19-6023 
Tel: (212) 336-8330 
 
John P. Lahad 
Weston L. O’Black 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  
Susman Godfrey L.L.P. 
1000 Louisiana Street, 51st Fl. 
Houston, TX 77002 
Tel: (713) 654-6666 
 
Matthew R. Berry 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  
Susman Godfrey L.L.P. 
1201 Third Avenue, Suite 3800 
Seattle, WA 98101 
Tel: (206) 373-7394 

Attorneys for Relator Benjamin 
Poehling 
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LATHAM & WATKINS LLP 
David J. Schindler (Bar No. 130490) 
david.schindler@lw.com 

355 South Grand Avenue, Suite 100 
Los Angeles, California 90071-1560 
Telephone: +1.213.485.1234 
Facsimile: +1.213.891.8763 
 
LATHAM & WATKINS LLP 

Daniel Meron (appearing pro hac vice) 
daniel.meron@lw.com 
Kathryn H. Ruemmler (appearing pro hac vice) 
Kathryn.ruemmler@lw.com 
Abid R. Qureshi (appearing pro hac vice) 
abid.qureshi@lw.com 

555 Eleventh Street, NW, Suite 1000 
Washington, DC 20004-1304 
Telephone: +1.202.637.2200 
Facsimile: +1.202.637.2201 
 
Attorneys for Defendants  
 
 

 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

 
 
UNITED STATES OF AMERICA ex 
rel. BENJAMIN POEHLING, 
 
  Plaintiffs, 
 
 v. 
 
UNITEDHEALTH GROUP, INC., et 
al., 
 
  Defendants. 

 
CASE NO. CV 16-08697 MFW (SSx) 
 
 
DEFENDANT UHC OF 
CALIFORNIA’S REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO 
THE GOVERNMENT (SET NO. 
THREE) 
 
Assigned to Hon. Michael W. Fitzgerald 
 
DISCOVERY MATTER 
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PROPOUNDING PARTY: Defendant UHC of California 

RESPONDING PARTY:  Plaintiff United States Government 

SET NO.:     THREE (3) 

TO THE RESPONDING PARTY AND TO ITS ATTORNEYS OF RECORD: 

Please take notice that pursuant to Rules 26(b)(1) and 34 of the Federal Rules 

of Civil Procedure and Rule 34-1 of the Local Civil Rules of the United States 

District Court for the Central District of California, Defendant UHC of California, 

by and through its undersigned attorneys, submits the following Request for the 

Production of Documents to the United States Government (“Government”). On or 

before the thirtieth (30th) day after service of this Request, Plaintiff shall produce 

and permit the inspection and copying of the documents or things described below 

at Latham & Watkins, 555 Eleventh Street, Northwest, Suite 1000, Washington, DC 

20004. The Definitions and Instructions set forth below shall govern all of the 

following Requests, as well as responses to the Requests. 

DEFINITIONS 

As used herein, the following terms and phrases shall have the following 

meanings: 

1. The applicable definitions and rules of construction set forth in the 

Federal Rules of Civil Procedure and the local rules are incorporated herein by 

reference. 

2. “Beneficiary” or “Member” shall mean an individual enrolled in a 

Medicare Advantage Plan.  

3. “Capitation” shall mean any fee arrangement where payment is based 

in whole or in part on a set percentage of revenue from CMS.  

4. “CMS” shall mean the United States Centers for Medicare and 

Medicaid Services, its agencies, departments, agents, representatives, contractors, 

attorneys, consultants, and all other Persons acting on its behalf. 
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5. “CMS-HCC Risk Adjustment Model” shall refer to the regression 

model used to calculate risk scores for payment under the Medicare Advantage 

Program. This term refers to all iterations and recalibrations of the model that were 

used to determine payments for payment years 2004 through 2017, including the 

CMS-HCC base model (introduced in payment year 2004), the CMS-HCC V12 

model (introduced in payment year 2009) and the CMS HCC V21 model (introduced 

in payment year 2013) and the CMS V22 Model (introduced in payment year 2014) 

and any other revisions or recalibrations of the model used for payment years 2004 

through 2017. 

6.  “Complaint” shall mean the complaint filed by the Government in this 

case on November 17, 2017, and any forthcoming amended complaints filed by the 

Government in this case. 

7. “Concerning” shall mean and refer to relating to, referring to, received 

from, addressed to, sent to, alluding to, responding to, announcing, identifying, 

explaining, evaluating, discussing, showing, supporting, describing, studying, 

reflecting, analyzing, or consulting. 

8. “Diagnosis Code” means an ICD-9 or ICD-10 diagnosis code.  

9. “Document” shall have the full meaning ascribed to it in Federal Rule 

of Civil Procedure 34 and shall include every writing or record (including 

Electronically Stored Information) of every type and description such as 

communications, correspondence, speech, writings, memoranda, stenographic or 

handwritten notes, language (machine, foreign, or otherwise), studies,  publications, 

books, pamphlets, reports, financial statements, calculations, analyses, films, video 

tape, photographs, graphs, symbols, signs, voice recordings, sound, radio and/or 

video signal, telephone, teletype, telecommunication, telegram, facsimile 

transmission, microfilm, microfiche, photographic film of any type, e-mail, 

computer electronics of any kind, computer files or all other data compilations from 

which information can be obtained including electromagnetically sensitive stored 
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media such as floppy discs, hard discs, magnetic disks, and magnetic tapes, any 

preliminary versions, drafts or revisions of any of the foregoing, and all copies of 

every such writing or record (or a draft thereof) whenever a copy of a Document is 

not an identical copy of the original or where such copy contains any commentary, 

notes or markings whatsoever that do not appear on the original.  

10. “Each” includes the word “every” and “every” includes the word 

“each,” “any” includes the word “all” and “all” includes the word “any,” “and” 

includes the word “or” and “or” includes the word “and,” as necessary to bring 

within the scope of each Request information which might otherwise be construed 

to be outside its scope. 

11.  “Electronically Stored Information” or “ESI” refers to any 

designated documents or electronically stored information - including writings, 

drawings, graphs, charts, photographs, sound recordings, images, e-mails and other 

data or data compilations stored in any medium (hard drives, disc drives, servers, lap 

tops) from which information can be obtained, including all data which may have 

been deleted, but which can be recovered or retrieved from a back-up system or such 

other method translated, if necessary, by the party into reasonably usable form. For 

the avoidance of doubt, any electronic Documents or data shall include its associated 

metadata.  

12. “Fee-for-Service Medicare” or “FFS Medicare” shall mean 

traditional Medicare, under Parts A and B of the Medicare Program. Fee-for-Service 

or FFS Medicare uses a reimbursement methodology under which CMS reimburses 

healthcare providers and suppliers a fee for each item or service actually rendered to 

a patient based on payment rates pre-determined by the Government.  

13. “Gainshare Arrangements” refers to agreements whereby Medicare 

Advantage Plans pay fee-for-service providers additional payments based on 

revenue, including risk adjustment payments, which Medicare Advantage Plans 

receive from CMS.  
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14. “Government” shall mean the United States, its agencies, departments, 

agents,  representatives, contractors, attorneys, consultants, and all other Persons 

acting on its behalf, including but not limited to any component of the United States 

Department of Justice, the United States Department of Health and Human Services, 

the Centers for Medicare & Medicaid Services and all subdivisions and components 

thereof. 

15. “HCC” means a hierarchical condition category associated with one or 

more Diagnosis Codes (ICD-9-CM or ICD-10-CM codes) that represent the disease 

component of the Beneficiary risk scores that are applied to Medicare Advantage 

payments. “RxHCC” means an HCC used for Medicare Part D. 

16. “HHS-OIG” shall mean the Office of the Inspector General for the 

United States Department of Health and Human Services, its departments, 

components, agents, representatives, contractors, attorneys, consultants, and all 

other Persons acting on its behalf. 

17. “Identify” means and refers to the following: 

a. when used in reference to a natural person, it means that individual’s 

full name, present or last known residence address and telephone 

number, business/government affiliation and business/government 

address and telephone number and e-mail address; 

b. when used in reference to an organization, it means to state the 

organization’s full name and, if it is a corporation, partnership or other 

business entity, the address of its principal place of business; 

c. when used in connection with a Document or other recording (written, 

electronic, or otherwise), it means to state the following, as applicable: 

the type of document, its date (or approximate date), author, addressee, 

title, present location, the form in which it is maintained (e.g., written 

document, computer file, posting on the Internet or World Wide Web, 

audio or video recording or any other form), the name and address of 
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its custodian, and the substance of the contents thereof. In lieu of 

identifying any document, copies thereof may be furnished; 

d. when used in reference to a communication (whether written, oral, 

electronic, or otherwise), shall mean to state the form of the 

communication (e.g., telephone conversation, letter, telegram, teletype, 

telecopy, electronic mail, posting on the Internet or World Wide Web, 

facsimile, written memorandum, face-to-face conversation, or any 

other form), the date (or approximate date) of the communication or the 

dates (or approximate dates) on which the communication was sent, 

posted, and/or received (if not the same), the parties to the 

communication, the party who initiated it, the substance of the 

communication, and the present location and the name and  address of 

the custodian if the communication was non-verbal, and/or any written 

memorialization of the communication; and  

e. when used in connection with a location, it means the name of the 

establishment, the street address, the suite or apartment number if any, 

the city, state and zip code, and, if applicable, the telephone number. 

18. “Including” shall be construed as broadly as possible and shall mean 

“without limitation.” 

19. “Limited Data Set Files” and “LDS Files” shall mean and refer to 

publicly available data files containing both institutional and non-institutional Medicare 

claims and provider information as well as beneficiary level health information. 

20. “Medicare Advantage Plan” and “MA Plan” shall mean and refer to 

a Medicare Advantage Organization with a contract to provide health benefits 

coverage that includes a specific set of health benefits offered at a uniform premium 

and uniform level of cost-sharing to all Medicare beneficiaries in residing in the 

service area of the MA Plan, in exchange for capitated (i.e., set or fixed), per-

member-per-month payments from the federal government, under Parts C and D of 
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the Medicare Program. See 42 U.S.C. §§ 1395w-22(a)(1) and 23(a)(1); see also 42 

U.S.C. § 1395w-28(b)(1). 

21. “Medicare Advantage Organization” and “MAO” shall mean and 

refer to a public or private entity organized and licensed by a state as a risk-bearing 

entity that is certified by CMS as meeting the Medicare Advantage contract 

requirements. See 42 U.S.C. § 1395w-28(a)(1). 

22.  “Person” shall mean natural persons, proprietorships, corporations, 

public corporations, municipal corporations, the federal government and all 

departments and agencies thereof, state governments, local governments, other 

governmental agencies, political subdivisions, partnerships, groups, associations or 

organizations. 

23. “Provider” shall mean any provider of healthcare services including 

individual providers such as physicians, physicians assistants, laboratories, medical 

equipment providers, and nurse practitioners; institutional providers such as 

hospitals and clinics; provider groups such as groups of physicians or associations 

of physicians with other provider types; and any other type of providers of healthcare 

services or items. “Provider” includes fee-for-service Providers, Providers with 

Gainshare Arrangements, and Providers with Capitation arrangements. “Provider” 

also includes any past or present employee, contractor, or agent of any Provider. The 

term “Provider” shall be given the broadest possible meaning when responding to 

these Requests. 

24. “Relating to” and “regarding” or any derivative thereof, in addition to 

their customary and usual meanings, shall mean concerning, referring to, containing, 

identifying, monitoring, constituting, reflecting, discussing, pertaining to, assessing, 

recording, supporting, negating, refuting, touching upon and/or summarizing. 

25. “Risk Adjustment” shall mean and refer to the method by which CMS 

adjusts capitation payments to Medicare Advantage Organizations and their health 

Plans based on enrollees’ demographic factors and health status to ensure actuarial 
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equivalence under Parts C and Part D of the Medicare Program, as described in 42 

U.S.C. § 1395w-23 and 42 C.F.R. § 422.308(c)(1). 

26. “Risk Adjustment Data Validation” or “RADV” shall mean the 

process by which CMS audits the Diagnosis Codes submitted for payment by an 

MAO to determine if the Diagnosis Codes are supported by medical record 

documentation for a Beneficiary. See 42 C.F.R. § 422.310(e).  

27.  “UnitedHealth” shall mean all the Defendants listed in Your 

Complaint. 

28. “You” and “Your” shall mean the Government and all Persons acting 

on its behalf.  

INSTRUCTIONS 

1. You are to produce all documents, as defined above, that are in the 

possession, custody or control of You, or in the possession, custody or control of 

any attorney or agent for You. Without limiting the term “control,” a document is 

deemed to be within Your control if you have ownership, possession or custody of 

the document, or the right to secure the document or copy thereof from any person 

or public or private entity having physical possession thereof. 

2. Whenever appropriate, the singular form of a word shall be interpreted 

as plural, and vice versa. Similarly, the use of the present tense of a verb shall be 

considered to include within its meaning the future and past tense, and vice versa.  

3. Each Request should be construed to include the time period from 

January 1, 2004 through May 16, 2017 (unless stated differently by a specific 

document request). 

4. You are under a duty to supplement Your response to these requests for 

documents pursuant to Federal Rule of Civil Procedure 26(e)(1). 

5. If You know of documents responsive to a particular request that You 

cannot locate after a reasonable search, describe the documents in Your response to 

the particular request and explain the reason for being unable to locate the 
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documents. If a document has been lost or destroyed, state when the document was 

lost or destroyed and explain the circumstances under which it was lost or destroyed. 

6. The documents produced in response to the document requests shall be 

produced as they are kept in the ordinary course of business and shall be organized 

so that Defendant can ascertain the files in which they were located, their relative 

order in such files, and how such files were maintained. 

7. Production of Electronically Stored Information (“ESI”), as that phrase 

is understood in Fed. R. Civ. P. 26, should conform to the instructions contained in 

the agreed upon “Specifications for Production of ESI and Digitized (‘Scanned’) 

Images.” 

8. If the contention is made that any requested documents are not subject 

to discovery in whole or part by reason of privilege or otherwise, identify each such 

document in a log consistent with the requirements of Fed. R. Civ. P. 26(b)(5). 

REQUESTS FOR PRODUCTION 

REQUEST FOR PRODUCTION NO. 98: 

All data from all fields included in the following Limited Data Set (“LDS”) 

Files: 1) 100% Master Beneficiary Summary File, 2) 5% Carrier Standard Analytic 

File, 3) 100% Inpatient Standard Analytic file, 4) 100% Outpatient Standard 

Analytic File; and 5) 100% Hospice File. This request seeks data for date of service 

year 2016. 

REQUEST FOR PRODUCTION NO. 99: 

All data from all fields included in the 100% Hospice File LDS File. This 

request seeks data for dates of service years 2005 through 2015. 

REQUEST FOR PRODUCTION NO. 100: 

All Documents related to the development and operation of the CMS-HCC 

Risk Adjustment Model, including but not limited to Documents identifying and 

explaining the specific data used to calibrate the CMS-HCC Risk Adjustment Model.  
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REQUEST FOR PRODUCTION NO. 101: 

All Documents sufficient to show how the data were selected and which 

records were specifically selected to create the 5% Medicare Standard Analytic files 

(or 5 % sample of the relevant Fee-For-Service Medicare datasets) used to develop, 

calibrate, and recalibrate the CMS-HCC Risk Adjustment Model, including but not 

limited to business requirements Documents, technical requirements Documents, 

listing of assumptions, listing of inputs, log files created during execution, work 

plans and listing of work steps related to whether the sample was random or 

customized.   

REQUEST FOR PRODUCTION NO. 102: 

All data from all fields included in the 5% Fee-For-Service Medicare file used 

to develop, calibrate, or recalibrate the CMS-HCC Risk Adjustment Model.  

REQUEST FOR PRODUCTION NO. 103: 

All programming logic used to generate the 5% Fee-For-Service Medicare 

files (or 5% sample of the relevant Fee-For-Service Medicare datasets) used to 

calibrate the CMS-HCC Risk Adjustment Model, including but not limited to 

programming logic Documents, business requirements Documents, technical 

requirements Documents, listing of assumptions, listing of inputs, log files created 

during execution, work plans and listing of work steps sufficient to show any 

filtering of the Medicare fee-for-serve data prior to calibration of the CMS-HCC 

Risk Adjustment Model. 

REQUEST FOR PRODUCTION NO. 104: 

All Documents related to internal discussions, analyses, and/or calculations 

regarding the preparation of the Collection of Information Requirements for 

“Establishment of the Medicare+Choice Program” Final Rule, 63 Fed. Reg. 34,968, 

35,061 (June 26, 1998). 
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REQUEST FOR PRODUCTION NO. 105: 

All Documents related to interviews, discussions, meetings, and/or 

communications between UnitedHealth and HHS-OIG related to HHS-OIG’s “Risk 

Adjustment Data Validation of Payments Made to PacifiCare of California for 

Calendar Year 2007 (Contract Number H0543),” including but not limited to notes 

and/or memoranda from such meetings – including but not limited to December 2–

3, 2009 meetings between UnitedHealth and HHS-OIG – talking points, and 

correspondence related to such meetings.  

REQUEST FOR PRODUCTION NO. 106: 

All Documents related to interviews, discussions, meetings, and/or 

communications between UnitedHealth and HHS-OIG related to HHS-OIG’s “Risk 

Adjustment Data Validation of Payments Made to PacifiCare of Texas for Calendar 

Year 2007 (Contract Number H4590),” including but not limited to notes and/or 

memoranda from such meetings – including but not limited to December 2–3, 2009 

meetings between UnitedHealth and HHS-OIG – talking points, and correspondence 

related to such meetings. 

REQUEST FOR PRODUCTION NO. 107:  

  All Documents on which You intend to rely on to response to each paragraph 

of UnitedHealth’s Counterclaim filed on March 23, 2018.  

REQUEST FOR PRODUCTION NO. 108:  

All Documents on which You intend to rely to defend against each of 

UnitedHealth’s affirmative defenses set forth on pages 81 to 83 of UnitedHealth’s 

Answer to the Government’s Amended Complaint (except, as set forth in Dan 

Meron’s May 18, 2018 email, affirmative defenses 12, 15, and the second sentence 

of 16).  
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Dated: July 16, 2018   LATHAM & WATKINS LLP 
      DAVID J. SCHINDLER 
      DANIEL MERON 
      KATHRYN H. RUEMMLER  
      ABID R. QURESHI 
       

 
 
 
 

 By  
 David J. Schindler  

Attorneys for UnitedHealth Defendants 
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PROOF OF SERVICE 

 
I am employed in the County of Los Angeles, State of California.  I 

am over the age of 18 years and not a party to this action.  My business address is 
Latham & Watkins LLP, 355 South Grand Avenue, Suite 100, Los Angeles, CA  
90071-1560. 
 

On July 16, 2018, I caused the service of a true copy of the following 
document described as: 

 
DEFENDANT UHC OF CALIFORNIA’S REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO THE GOVERNMENT (SET NO. 
THREE) 

 
 

to be served in the following manner: 
 
 

BY ELECTRONIC MAIL 
The above-described document was transmitted via electronic mail to 

the following party pursuant to written consent under Federal Rule of Civil 
Procedure 5(b)(2)(E) on July 16, 2018: 

 
 

 
SEE ATTACHED SERVICE LIST 

 
 

I declare that I am employed in the office of a member of the Bar of, 
or permitted to practice before, this Court at whose direction the service was made 
and declare under penalty of perjury under the laws of the State of California that 
the foregoing is true and correct.   

 
Executed on July 16, 2018, at Los Angeles, California. 
 

 
 
 

  
David J. Schindler 
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SERVICE LIST 
United States District Court 

CASE NO. CV 16-08697 MFW (SSx) 
 

John E. Lee 
john.lee2@usdoj.gov  
Assistant United States Attorneys 
300 N. Los Angeles Street, Room 7516 
Los Angeles, California 90012 
Tel: 213.894.3995 
 

Attorneys for the United States of 
America  

Carol L. Wallack 
carol.wallack@usdoj.gov  
Justin Draycott 
justin.draycott@usdoj.gov  
Jessica Krieg 
jessica.e.krieg@usdoj.gov  
Paul Perkins 
paul.r.perkins@usdoj.gov  
Martha N. Glover 
martha.n.glover@usdoj.gov 
Paul G. Freeborne 
paul.g.freeborne2@usdoj.gov 
Maria R. Marsh 
maria.r.marsh@usdoj.gov  
United States Department of Justice 
P.O. Box 261, Ben Franklin Station 
Washington, D.C. 20044 
Tel: 202.307.0486 
 

Attorneys for the United States of 
America  

Edward Crooke 
edward.crooke@usdoj.gov  
United States Department of Justice 
Civil Division 
175 N Street N.E., Room 10-202 
Washington, D.C. 20002 
Tel: 202.353.0426 
 
Zoila E. Hinson 
Zoila.e.hinson@usdoj.gov  
United States Department of Justice 
Civil Division, Fraud Section 
175 N Street N.E., Suite 9-1813 
Washington, D.C. 20002 
Tel: 202.353.1286 
 
Adam R. Tarosky 
Adam.R.Tarosky@usdoj.gov  
United States Department of Justice 
Civil Division 
175 N Street N.E., Suite 10-127 
Washington, D.C. 20002 
Tel: 202.307.3852 
 

Attorneys for the United States of 
America 

Eric R. Havian Attorneys for Relator Benjamin 
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Mary A. Inman 
Jessica T. Moore 
Anne Hayes Hartman 
Henry C. Su 
Hallie E. Noecker 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  
Constantine Cannon LLP 
150 California Street, Suite 1600 
San Francisco, CA 94111 
Tel: 415.639.4001 
 
Timothy P. McCormack 
Harry P. Litman 
Rosie Dawn Griffin 
Max Voldman 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  
Constantine Cannon LLP 
1001 Pennsylvania Avenue, N.W., Suite 1300 
Washington, D.C. 20004 
Tel: 202.204.3500 
 

Poehling 

Steve Hasegawa 
Taeva C. Shefler 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  
Phillips & Cohen LLP 
100 The Embarcadero, Suite 300 
San Francisco, California 94105 
Tel: 415.836.9000 
 

Attorneys for Relator Benjamin 
Poehling 

Meng Xi  
Catriona Lavery 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com   
Susman Godfrey L.L.P. 
1900 Avenue of the Americas, Suite 1400 
Los Angeles, CA 90067 
Tel: (310) 789-3100 
 
Arun S. Subramanian 
William C. Carmody 
Geng Chen 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  
Susman Godfrey L.L.P. 
1301 Avenue of the Americas, 32nd Fl. 
New York, NY 100 19-6023 
Tel: (212) 336-8330 
 
John P. Lahad 
Weston L. O’Black 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  

Attorneys for Relator Benjamin 
Poehling 
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Susman Godfrey L.L.P. 
1000 Louisiana Street, 51st Fl. 
Houston, TX 77002 
Tel: (713) 654-6666 
 
Matthew R. Berry 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  
Susman Godfrey L.L.P. 
1201 Third Avenue, Suite 3800 
Seattle, WA 98101 
Tel: (206) 373-7394 
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LATHAM & WATKINS LLP 
David J. Schindler (Bar No. 130490) 
david.schindler@lw.com 

355 South Grand Avenue, Suite 100 
Los Angeles, California 90071-1560 
Telephone: +1.213.485.1234 
Facsimile: +1.213.891.8763 
 
LATHAM & WATKINS LLP 

Daniel Meron (appearing pro hac vice) 
daniel.meron@lw.com 
Kathryn H. Ruemmler (appearing pro hac 
vice) 
Kathryn.ruemmler@lw.com 
Abid R. Qureshi (appearing pro hac vice) 
abid.qureshi@lw.com 

555 Eleventh Street, NW, Suite 1000 
Washington, DC 20004-1304 
Telephone: +1.202.637.2200 
Facsimile: +1.202.637.2201 
 
Attorneys for Defendants  
 
 

 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

 
 
UNITED STATES OF AMERICA ex 
rel. BENJAMIN POEHLING, 
 
  Plaintiffs, 
 
 v. 
 
UNITEDHEALTH GROUP, INC., et 
al., 
 
  Defendants. 

 
CASE NO. CV 16-08697 MFW (SSx) 
 
 
DEFENDANT UHC OF 
CALIFORNIA’S REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO 
THE GOVERNMENT (SET NO. 
FOUR) 
 
Assigned to Hon. Michael W. Fitzgerald 
 
DISCOVERY MATTER 
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PROPOUNDING PARTY: Defendant UHC of California 

RESPONDING PARTY:  Plaintiff United States Government 

SET NO.:     FOUR (4) 

TO THE RESPONDING PARTY AND TO ITS ATTORNEYS OF RECORD: 
Please take notice that pursuant to Rules 26(b)(1) and 34 of the Federal 

Rules of Civil Procedure and Rule 34-1 of the Local Civil Rules of the United 

States District Court for the Central District of California, Defendant UHC of 

California, by and through its undersigned attorneys, submits the following 

Request for the Production of Documents to the United States Government 

(“Government”). On or before the thirtieth (30th) day after service of this Request, 

Plaintiff shall produce and permit the inspection and copying of the documents or 

things described below at Latham & Watkins, 555 Eleventh Street, Northwest, 

Suite 1000, Washington, DC 20004. The Definitions and Instructions set forth 

below shall govern all of the following Requests, as well as responses to the 

Requests. 

DEFINITIONS 
As used herein, the following terms and phrases shall have the following 

meanings: 

1. The applicable definitions and rules of construction set forth in the 

Federal Rules of Civil Procedure and the local rules are incorporated herein by 

reference. 

2. “Beneficiary” or “Member” shall mean an individual enrolled in a 

Medicare Advantage Plan.  

3. “Capitation” shall mean any fee arrangement where payment is 

based in whole or in part on a set percentage of revenue from CMS.  

4. “Claim” shall mean and refer to the definition set forth in the False 

Claims Act at 31 U.S.C. § 3729(b)(2). 

5. “CMS” shall mean the United States Centers for Medicare and 
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Medicaid Services, its agencies, departments, agents, representatives, contractors, 

attorneys, consultants, and all other Persons acting on its behalf. 

6. “CMS-HCC Risk Adjustment Model” shall refer to the regression 

model used to calculate risk scores for payment under the Medicare Advantage 

Program. This term refers to all iterations and recalibrations of the model that were 

used to determine payments for payment years 2004 through 2017, including the 

CMS-HCC base model (introduced in payment year 2004), the CMS-HCC V12 

model (introduced in payment year 2009) and the CMS HCC V21 model 

(introduced in payment year 2013) and the CMS V22 Model (introduced in 

payment year 2014) and any other revisions or recalibrations of the model used for 

payment years 2004 through 2017. 

7.  “Complaint” shall mean the complaint filed by the Government in 

this case on November 17, 2017, and any forthcoming amended complaints filed 

by the Government in this case. 

8. “Concerning” shall mean and refer to relating to, referring to, 

received from, addressed to, sent to, alluding to, responding to, announcing, 

identifying, explaining, evaluating, discussing, showing, supporting, describing, 

studying, reflecting, analyzing, or consulting. 

9. “Department of Justice” shall mean the United States Department of 

Justice, its agencies, departments, agents, components, offices, representatives, 

contractors, attorneys, consultants, and all other Persons acting on its behalf. 

10. “Diagnosis Code” means an ICD-9 or ICD-10 diagnosis code.  

11. “Document” shall have the full meaning ascribed to it in Federal Rule 

of Civil Procedure 34 and shall include every writing or record (including 

Electronically Stored Information) of every type and description such as 

communications, correspondence, speech, writings, memoranda, stenographic or 

handwritten notes, language (machine, foreign, or otherwise), studies,  

publications, books, pamphlets, reports, financial statements, calculations, 
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analyses, films, video tape, photographs, graphs, symbols, signs, voice recordings, 

sound, radio and/or video signal, telephone, teletype, telecommunication, telegram, 

facsimile transmission, microfilm, microfiche, photographic film of any type, e-

mail, computer electronics of any kind, computer files or all other data 

compilations from which information can be obtained including 

electromagnetically sensitive stored media such as floppy discs, hard discs, 

magnetic disks, and magnetic tapes, any preliminary versions, drafts or revisions of 

any of the foregoing, and all copies of every such writing or record (or a draft 

thereof) whenever a copy of a Document is not an identical copy of the original or 

where such copy contains any commentary, notes or markings whatsoever that do 

not appear on the original.  

12. “Each” includes the word “every” and “every” includes the word 

“each,” “any” includes the word “all” and “all” includes the word “any,” “and” 

includes the word “or” and “or” includes the word “and,” as necessary to bring 

within the scope of each Request information which might otherwise be construed 

to be outside its scope. 

13.  “Electronically Stored Information” or “ESI” refers to any 

designated documents or electronically stored information - including writings, 

drawings, graphs, charts, photographs, sound recordings, images, e-mails and other 

data or data compilations stored in any medium (hard drives, disc drives, servers, 

lap tops) from which information can be obtained, including all data which may 

have been deleted, but which can be recovered or retrieved from a back-up system 

or such other method translated, if necessary, by the party into reasonably usable 

form. For the avoidance of doubt, any electronic Documents or data shall include 

its associated metadata. 

14. “Face-To-Face Encounter” shall have the meaning ascribed to it by 

the 2008 Risk Adjustment Data Technical Assistance For Medicare Advantage 

Organizations Participant Guide, Sections 4.3 and 4.11.  
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15. “Dollar Coefficients” refers to the estimated dollar amounts or 

incremental dollar costs associated with each demographic and HCC variable in 

the CMS-HCC Risk Adjustment Model before normalization and conversion into 

Relative Factors, and shall have the same meaning as is ascribed to the term 

“estimated coefficient” on pages 13–14 of the Technical Appendix to CMS’s 

October 26, 2018 Executive Summary titled Fee for Service Adjuster and Payment 

Recovery for Contract Level Risk Adjustment Data Validation Audits. 

16. “Fee-for-Service Adjuster” or “FFS Adjuster” shall refer to the 

RADV Fee-For-Service Medicare error rate adjuster discussed in CMS’s Notice of 

Final Payment Error Calculation Methodology for Part C Medicare Advantage 

Risk Adjustment Data Validation Contract-Level Audits (Feb. 24, 2012), CMS’s 

proposed rule, Medicare and Medicaid Programs; Policy and Technical Changes 

to the Medicare Advantage, Medicare Prescription Drug Benefit, Program of All-

Inclusive Care for the Elderly (PACE), Medicaid Fee-for-Service, and Medicaid 

Managed Care Programs for Years 2020 and 2021, 83 Fed. Reg. 54982 (Nov. 1, 

2018), CMS’s October 26, 2018 report titled Fee for Service Adjuster and Payment 

Recovery for Contract Level Risk Adjustment Data Validation Audits and 

accompanying Technical Appendix, or any calculation to account for unsupported 

codes in the FFS data used to calibrate the CMS-HCC Risk Adjustment model 

when calculating potential overpayments to MA plans.  

17. “Fee-for-Service Medicare” or “FFS Medicare” shall mean 

traditional Medicare, under Parts A and B of the Medicare Program. Fee-for-

Service or FFS Medicare uses a reimbursement methodology under which CMS 

reimburses healthcare providers and suppliers a fee for each item or service 

actually rendered to a patient based on payment rates pre-determined by the 

Government.  

18. “Gainshare Arrangements” refers to agreements whereby Medicare 

Advantage Plans pay fee-for-service providers additional payments based on 
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revenue, including risk adjustment payments, which Medicare Advantage Plans 

receive from CMS.  

19. “Government” shall mean the United States, its agencies, 

departments, agents,  representatives, contractors, attorneys, consultants, and all 

other Persons acting on its behalf, including but not limited to any component of 

the United States Department of Justice, the United States Department of Health 

and Human Services, the Centers for Medicare & Medicaid Services and all 

subdivisions and components thereof. 

20. “HCC” means a hierarchical condition category associated with one 

or more diagnosis codes (ICD-9-CM or ICD-10-CM codes) that represent the 

disease component of the beneficiary risk scores that are applied to Medicare 

Advantage payments. “RxHCC” means an HCC used for Medicare Part D. 

21. “HHS-OIG” shall mean the Office of the Inspector General for the 

United States Department of Health and Human Services, its departments, 

components, agents, representatives, contractors, attorneys, consultants, and all 

other Persons acting on its behalf. 

22. “Identify” means and refers to the following: 

a. when used in reference to a natural person, it means that individual’s 

full name, present or last known residence address and telephone 

number, business/government affiliation and business/government 

address and telephone number and e-mail address; 

b. when used in reference to an organization, it means to state the 

organization’s full name and, if it is a corporation, partnership or other 

business entity, the address of its principal place of business; 

c. when used in connection with a Document or other recording (written, 

electronic, or otherwise), it means to state the following, as 

applicable: the type of document, its date (or approximate date), 

author, addressee, title, present location, the form in which it is 
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maintained (e.g., written document, computer file, posting on the 

Internet or World Wide Web, audio or video recording or any other 

form), the name and address of its custodian, and the substance of the 

contents thereof. In lieu of identifying any document, copies thereof 

may be furnished; 

d. when used in reference to a communication (whether written, oral, 

electronic, or otherwise), shall mean to state the form of the 

communication (e.g., telephone conversation, letter, telegram, 

teletype, telecopy, electronic mail, posting on the Internet or World 

Wide Web, facsimile, written memorandum, face-to-face 

conversation, or any other form), the date (or approximate date) of the 

communication or the dates (or approximate dates) on which the 

communication was sent, posted, and/or received (if not the same), the 

parties to the communication, the party who initiated it, the substance 

of the communication, and the present location and the name and  

address of the custodian if the communication was non-verbal, and/or 

any written memorialization of the communication; and  

e. when used in connection with a location, it means the name of the 

establishment, the street address, the suite or apartment number if any, 

the city, state and zip code, and, if applicable, the telephone number. 

23. “Including” shall be construed as broadly as possible and shall mean 

“without limitation.” 

24. “Medicare Advantage Plan” and “MA Plan” shall mean and refer 

to a Medicare Advantage Organization with a contract to provide health benefits 

coverage that includes a specific set of health benefits offered at a uniform 

premium and uniform level of cost-sharing to all Medicare beneficiaries in residing 

in the service area of the MA Plan, in exchange for capitated (i.e., set or fixed), 

per-member-per-month payments from the federal government, under Parts C and 

EXHIBIT D 75

Case 2:16-cv-08697-MWF-SS   Document 346-3   Filed 03/20/19   Page 72 of 116   Page ID
 #:13405



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
 

 
ATTORNEYS AT LAW 

LOS ANGELES 
 

 
7 

DEFENDANT UHC OF CALIFORNIA’S RFPs TO 
THE GOVERNMENT (SET FOUR) 

   
 

D of the Medicare Program. See 42 U.S.C. §§ 1395w-22(a)(1) and 23(a)(1); see 

also 42 U.S.C. § 1395w-28(b)(1). 

25. “Medicare Advantage Organization” and “MAO” shall mean and 

refer to a public or private entity organized and licensed by a state as a risk-bearing 

entity that is certified by CMS as meeting the Medicare Advantage contract 

requirements. See 42 U.S.C. § 1395w-28(a)(1).  

26. “Person” shall mean natural persons, proprietorships, corporations, 

public corporations, municipal corporations, the federal government and all 

departments and agencies thereof, state governments, local governments, other 

governmental agencies, political subdivisions, partnerships, groups, associations or 

organizations. 

27. “Provider” shall mean any provider of healthcare services including 

individual providers such as physicians, physicians assistants, laboratories, medical 

equipment providers, and nurse practitioners; institutional providers such as 

hospitals and clinics; provider groups such as groups of physicians or associations 

of physicians with other provider types; and any other type of providers of 

healthcare services or items. “Provider” includes fee-for-service Providers, 

Providers with Gainshare Arrangements, and Providers with Capitation 

arrangements. “Provider” also includes any past or present employee, contractor, 

or agent of any Provider. The term “Provider” shall be given the broadest possible 

meaning when responding to these Requests. 

28.  “Relating to” and “regarding” or any derivative thereof, in addition 

to their customary and usual meanings, shall mean concerning, referring to, 

containing, identifying, monitoring, constituting, reflecting, discussing, pertaining 

to, assessing, recording, supporting, negating, refuting, touching upon and/or 

summarizing. 

29. “Relative Factor” shall have the meaning ascribed to that term in 

CMS’s October 26, 2018 Executive Summary titled Fee for Service Adjuster and 
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Payment Recovery for Contract Level Risk Adjustment Data Validation Audits and 

accompanying Technical Appendix. 

30. “Relator” shall mean Benjamin Poehling and all Persons acting on his 

behalf. 

31. “Risk Adjustment” shall mean and refer to the method by which 

CMS adjusts Capitation payments to Medicare Advantage Organizations and their 

health Plans based on enrollees’ demographic factors and health status to ensure 

actuarial equivalence under Parts C and Part D of the Medicare Program, as 

described in 42 U.S.C. § 1395w-23 and 42 C.F.R. § 422.308(c)(1). 

32.  “Risk Adjustment Data” shall mean all data that are used in the 

development and application of a risk adjustment payment model, as defined in 42 

C.F.R. § 422.310(a).  

33.  “Risk Adjustment Data Validation” or “RADV” shall mean the 

process by which CMS audits the diagnosis codes submitted for payment by an 

MAO to determine if the diagnosis codes are supported by medical record 

documentation for a Beneficiary. See 42 C.F.R. § 422.310(e).  

34. “Risk Score” shall have the meaning ascribed to that term in CMS’s 

October 26, 2018 Executive Summary titled Fee for Service Adjuster and Payment 

Recovery for Contract Level Risk Adjustment Data Validation Audits and 

accompanying Technical Appendix. 

35.  “UnitedHealth” shall mean all the Defendants listed in Your 

Complaint. 

36. “You” and “Your” shall mean the Government and all Persons acting 

on its behalf.  

INSTRUCTIONS 
1. You are to produce all documents, as defined above, that are in the 

possession, custody or control of You, or in the possession, custody or control of 

any attorney or agent for You. Without limiting the term “control,” a document is 
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deemed to be within Your control if you have ownership, possession or custody of 

the document, or the right to secure the document or copy thereof from any person 

or public or private entity having physical possession thereof. 

2. Whenever appropriate, the singular form of a word shall be 

interpreted as plural, and vice versa. Similarly, the use of the present tense of a 

verb shall be considered to include within its meaning the future and past tense, 

and vice versa.  

3. Each Request should be construed to include the time period from 

January 1, 2004 through May 16, 2017 (unless stated differently by a specific 

document request). 

4. You are under a duty to supplement Your response to these requests 

for documents pursuant to Federal Rule of Civil Procedure 26(e)(1). 

5. If You know of documents responsive to a particular request that You 

cannot locate after a reasonable search, describe the documents in Your response to 

the particular request and explain the reason for being unable to locate the 

documents. If a document has been lost or destroyed, state when the document was 

lost or destroyed and explain the circumstances under which it was lost or 

destroyed. 

6. The documents produced in response to the document requests shall 

be produced as they are kept in the ordinary course of business and shall be 

organized so that Defendant can ascertain the files in which they were located, 

their relative order in such files, and how such files were maintained. 

7. Production of Electronically Stored Information (“ESI”), as that 

phrase is understood in Fed. R. Civ. P. 26, should conform to the instructions 

contained in the agreed upon “Specifications for Production of ESI and Digitized 

(‘Scanned’) Images.” 

8. If the contention is made that any requested documents are not subject 

to discovery in whole or part by reason of privilege or otherwise, identify each 
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such document in a log consistent with the requirements of Fed. R. Civ. P. 

26(b)(5). 

REQUESTS FOR PRODUCTION 
REQUEST FOR PRODUCTION NO. 109: 

All Documents related to internal discussions, analyses, and/or calculations 

regarding the preparation of the Regulatory Impact Statement and/or the Collection 

of Information Requirements Statement for “Contract Year 2015 Policy and 

Technical Changes to the Medicare Advantage and the Medicare Prescription 

Drug Benefit Programs” Proposed Rule, 79 Fed. Reg. 1918, 2027, 2030–2049 

(Jan. 10, 2014). 

REQUEST FOR PRODUCTION NO. 110: 
 All Documents related to internal discussions, analyses, and/or calculations 

regarding the preparation of the Regulatory Impact Statement for “Contract Year 

2015 Policy and Technical Changes to the Medicare Advantage and the Medicare 

Prescription Drug Benefit Programs” Final Rule, 79 Fed. Reg. 29,844, 29,952–

29,955 (May 23, 2014). 

REQUEST FOR PRODUCTION NO. 111: 
All Documents related to HHS-OIG’s “Risk Adjustment Data Validation of 

Payments Made to PacifiCare of California for Calendar Year 2007 (Contract 

Number H0543)” and/or “Risk Adjustment Data Validation of Payments Made to 

PacifiCare of Texas for Calendar Year 2007 (Contract Number H4590),” including 

but not limited to Documents and Communications related to (i) Brian Lund’s 

(UnitedHealth Group) May 5, 2009 email to Lisa Lara (HHS-OIG) regarding 

UnitedHealth’s “current policy regarding the risk adjustment process for 

PacifiCare of CA and TX”; (ii) Lisa Lara’s June 18, 2009 email to Brian Lund that 

in part states: “Also, can you tell me when we should be expecting the rest of the 

answers to the questions we sent you on June 5, 2009,” see MARA778592; (iii) the 

“questions” Lisa Lara references in her June 18, 2009 email and UnitedHealth’s 
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responses to these questions; (iv) Lisa Lara’s October 30, 2009 email to Brian 

Lund, stating in part, “[w]e are working on the follow-up questions for the RADV 

audits concerning PacifiCare of CA and TX,” see MARA778592; and (v) Lisa 

Lara’s November 3, 2009 email to Brian Lund regarding follow-up questions. This 

request includes but is not limited to internal HHS-OIG discussions, notes, 

analyses, and/or memoranda and HHS-OIG notes and/or memoranda from follow-

up discussions and/or meetings between UnitedHealth and HHS-OIG regarding 

these Documents and Communications.  

REQUEST FOR PRODUCTION NO. 112: 
 All Documents or Communications developed, authored, modified, sent, 

considered, analyzed, received, or relied upon by CMS related to CMS’s proposed 

rule, Medicare and Medicaid Programs; Policy and Technical Changes to the 

Medicare Advantage, Medicare Prescription Drug Benefit, Program of All-

Inclusive Care for the Elderly (PACE), Medicaid Fee-for-Service, and Medicaid 

Managed Care Programs for Years 2020 and 2021, 83 Fed. Reg. 54982 (Nov. 1, 

2018), or CMS’s October 26, 2018 Executive Summary titled Fee for Service 

Adjuster and Payment Recovery for Contract Level Risk Adjustment Data 

Validation Audits and accompanying Technical Appendix, including but not 

limited to Documents or Communications regarding any effort by the Government 

to analyze, compute, or measure the impact of unsupported Diagnosis Codes in 

FFS Medicare claims data on the amount, magnitude, or value of the Dollar 

Coefficients or Relative Factors in the CMS-HCC Risk Adjustment Model or the 

Risk Scores generated by the CMS-HCC Risk Adjustment Model. This request 

should be construed to include the time period January 1, 2004 to the present.  

REQUEST FOR PRODUCTION NO. 113: 
 All data created, modified, sent, considered, analyzed, received, or relied 

upon by CMS related to CMS’s proposed rule, Medicare and Medicaid Programs; 

Policy and Technical Changes to the Medicare Advantage, Medicare Prescription 
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Drug Benefit, Program of All-Inclusive Care for the Elderly (PACE), Medicaid 

Fee-for-Service, and Medicaid Managed Care Programs for Years 2020 and 2021, 

83 Fed. Reg. 54982 (Nov. 1, 2018), or CMS’s October 26, 2018 Executive 

Summary titled Fee for Service Adjuster and Payment Recovery for Contract Level 

Risk Adjustment Data Validation Audits and accompanying Technical Appendix, 

including but not limited to, the “the 2004-2005 [FFS] file used for model 

calibration” referred to on page 5 of the Technical Appendix, the “2011 

overpayment run” and the “MA sample” selected from the “2011 overpayment 

run” referred to on page 5 of the Technical Appendix, and the Comprehensive 

Error Rate Testing audit data and “sample of FFS claims and associated medical 

records . . . collected from the (CERT) audit” referred to on pages 5–6 of the 

Technical Appendix. This request should be construed to include the time period 

January 1, 2004 to the present. 

REQUEST FOR PRODUCTION NO. 114: 
 All Documents, Communications, or data and programming logic sufficient 

to show what, if any, exclusions and/or filtering logic was applied to the data used 

in CMS’s study described in the October 26, 2018 Technical Appendix 

accompanying the Executive Summary titled Fee for Service Adjuster and 

Payment Recovery for Contract Level Risk Adjustment Data Validation Audits, 

including but not limited to programming logic, business requirements Documents, 

technical requirements Documents, database schema, listing of assumptions, listing 

of inputs, log files created during execution, work plans and listing of work steps. 

This request should be construed to include the time period January 1, 2004 to the 

present.   

REQUEST FOR PRODUCTION NO. 115: 
 All Communications between CMS and the Department of Justice related to 

CMS’s proposed rule, Medicare and Medicaid Programs; Policy and Technical 

Changes to the Medicare Advantage, Medicare Prescription Drug Benefit, 
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Program of All-Inclusive Care for the Elderly (PACE), Medicaid Fee-for-Service, 

and Medicaid Managed Care Programs for Years 2020 and 2021, 83 Fed. Reg. 

54982 (Nov. 1, 2018), CMS’s October 26, 2018 Executive Summary titled Fee for 

Service Adjuster and Payment Recovery for Contract Level Risk Adjustment Data 

Validation Audits and accompanying Technical Appendix, or any effort by the 

Government to calculate a FFS Adjuster. This request should be construed to 

include the time period January 1, 2004 to the present. 

REQUEST FOR PRODUCTION NO. 116: 
 All Documents regarding the RADV Medicare fee-for-service (“FFS”) error 

rate adjuster discussed in CMS’s Notice of Final Payment Error Calculation 

Methodology for Part C Medicare Advantage Risk Adjustment Data Validation 

Contract-Level Audits (Feb. 24, 2012), including but not limited to, Documents 

describing any effort by the Government to calculate a Medicare FFS error rate, 

Documents describing any analysis by the Government related to measuring the 

accuracy of diagnoses submitted on Medicare FFS claims, or Documents regarding 

any effort by the Government to analyze, compute, or measure the impact of 

unsupported Diagnosis Codes in FFS Medicare claims data on the amount, 

magnitude, or value of the Dollar Coefficients or Relative Factors in the CMS-

HCC Risk Adjustment Model or the Risk Scores generated by the CMS-HCC Risk 

Adjustment Model. This request should be construed to include the time period 

January 1, 2004 to the present.  

REQUEST FOR PRODUCTION NO. 117: 
 All Communications, or Documents reflecting Communications, between 

CMS and the American Academy of Actuaries (the “Academy”) regarding RADV 

methodology or a FFS Adjuster, including but not limited to Communications 

regarding the Academy’s January 21, 2011 Comment on RADV Sampling and 

Error Calculation Methodology addressed to Cheri Rice at CMS, the Academy’s 

December 17, 2018 letter to CMS Re: CMS-4285-P—Medicare and Medicaid 
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Programs; Policy and Technical Changes to the Medicare Advantage, Medicare 

Prescription Drug Benefit, Program of All-Inclusive Care for the Elderly (PACE), 

Medicaid Fee-for-Service, and Medicaid Managed Care Programs for Years 2020 

and 2021, the RADV Fee-For-Service Medicare error rate adjuster discussed in 

CMS’s Notice of Final Payment Error Calculation Methodology for Part C 

Medicare Advantage Risk Adjustment Data Validation Contract-Level Audits 

(Feb. 24, 2012), CMS’s proposed rule, Medicare and Medicaid Programs; Policy 

and Technical Changes to the Medicare Advantage, Medicare Prescription Drug 

Benefit, Program of All-Inclusive Care for the Elderly (PACE), Medicaid Fee-for-

Service, and Medicaid Managed Care Programs for Years 2020 and 2021, 83 Fed. 

Reg. 54982 (Nov. 1, 2018), or CMS’s October 26, 2018 Executive Summary titled 

Fee for Service Adjuster and Payment Recovery for Contract Level Risk 

Adjustment Data Validation Audits and accompanying Technical Appendix. This 

request should be construed to include the time period January 1, 2004 to the 

present. 

REQUEST FOR PRODUCTION NO. 118: 
All data from all fields included in the following Limited Data Set (“LDS”) 

Files: 1) 100% Denominator File, 2) 5% Carrier Standard Analytic File, 3) 100% 

Inpatient Standard Analytic file, 4) 100% Outpatient Standard Analytic File, and 5) 

100% Hospice File. This request seeks data for dates of service year 2004. 

REQUEST FOR PRODUCTION NO. 119: 
All Documents, Communications, data and programming logic sufficient to 

show what, if any, exclusions and/or filtering logic was applied to the 5% 

Medicare Standard Analytic files (or 5% sample of the relevant Fee-For-Service 

Medicare datasets) or any other data files to create the dataset used to develop, 

calibrate, and recalibrate the CMS-HCC Risk Adjustment Model, including but not 

limited to programming logic, business requirements Documents, technical 

requirements Documents, database schema, listing of assumptions, listing of 
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inputs, log files created during execution, work plans and listing of work steps. 

This request should be construed to include the time period January 1, 2004 to the 

present. 

REQUEST FOR PRODUCTION NO. 120: 
All Documents and Communications relating to the Government’s 

knowledge as to whether MA Plans were filtering out or excluding certain Provider 

types and non-Face-To-Face Encounters from Risk Adjustment Data MA Plans 

submitted to CMS.  

REQUEST FOR PRODUCTION NO. 121: 
 All Documents and Communications regarding a paper authored by Henry 

Miller and Kathleen Schneider and prepared for CMS regarding Medicare Part B 

diagnosis coding and assignment of diagnoses to HCCs, including but not limited 

to analyses performed in connection with the paper. This request should be 

construed to include the time period from January 1, 2000 to the present.  

 

Dated: December 21, 2018  LATHAM & WATKINS LLP 
      DAVID J. SCHINDLER 
      DANIEL MERON 
      KATHRYN H. RUEMMLER  
      ABID R. QURESHI 
       

 
 
 
 

 By  
 David J. Schindler 

Attorneys for UnitedHealth Defendants 
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DEFENDANT UHC OF CALIFORNIA’S RFPs TO 
THE GOVERNMENT (SET FOUR) 

   
 

PROOF OF SERVICE 
 

I am employed in the County of Los Angeles, State of California. I am 
over the age of 18 years and not a party to this action. My business address is 
Latham & Watkins LLP, 355 South Grand Avenue, Suite 100, Los Angeles, CA  
90071-1560. 
 

On December 21, 2018, I caused the service of a true copy of the 
following document described as: 

 
DEFENDANT UHC OF CALIFORNIA’S REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO THE GOVERNMENT (SET NO. 
FOUR) 

 
 

to be served in the following manner: 
 
 

BY ELECTRONIC MAIL 
The above-described document was transmitted via electronic mail to 

the following party pursuant to written consent under Federal Rule of Civil 
Procedure 5(b)(2)(E) on December 21, 2018: 

 
 

SEE ATTACHED SERVICE LIST 
 

 
I declare that I am employed in the office of a member of the Bar of, 

or permitted to practice before, this Court at whose direction the service was made 
and declare under penalty of perjury under the laws of the State of California that 
the foregoing is true and correct.  

 
Executed on December 21, 2018, at Los Angeles, California. 

 
 
 
 
 

  
David J. Schindler 
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DEFENDANT UHC OF CALIFORNIA’S RFPs TO 
THE GOVERNMENT (SET FOUR) 

   
 

SERVICE LIST 
United States District Court 

CASE NO. CV 16-08697 MFW (SSx) 
 

John E. Lee 
john.lee2@usdoj.gov  
Assistant United States Attorneys 
300 N. Los Angeles Street, Room 7516 
Los Angeles, California 90012 
Tel: 213.894.3995 
 

Attorneys for the United 
States of America  

Carol L. Wallack 
carol.wallack@usdoj.gov  
Justin Draycott 
justin.draycott@usdoj.gov  
Jessica Krieg 
jessica.e.krieg@usdoj.gov  
Paul Perkins 
paul.r.perkins@usdoj.gov  
Martha N. Glover 
martha.n.glover@usdoj.gov 
Paul G. Freeborne 
paul.g.freeborne2@usdoj.gov 
Maria R. Marsh 
maria.r.marsh@usdoj.gov  
United States Department of Justice 
P.O. Box 261, Ben Franklin Station 
Washington, D.C. 20044 
Tel: 202.307.0486 
 

Attorneys for the United 
States of America  

Edward Crooke 
edward.crooke@usdoj.gov  
United States Department of Justice 
Civil Division 
175 N Street N.E., Room 10-202 
Washington, D.C. 20002 
Tel: 202.353.0426 
 
Zoila E. Hinson 
Zoila.e.hinson@usdoj.gov  
United States Department of Justice 
Civil Division, Fraud Section 
175 N Street N.E., Suite 9-1813 
Washington, D.C. 20002 
Tel: 202.353.1286 
 
Adam R. Tarosky 
Adam.R.Tarosky@usdoj.gov  
United States Department of Justice 
Civil Division 
175 N Street N.E., Suite 10-127 
Washington, D.C. 20002 
Tel: 202.307.3852 
 
Amy Likoff 

Attorneys for the United 
States of America 
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Amy.L.Likoff@usdoj.gov 
United States Department of Justice 
Civil Division 
175 N Street N.E., Room 10-1813 
Washington, D.C. 20002 
Tel: 202.305.3173 
 
Eric R. Havian 
Mary A. Inman 
Jessica T. Moore 
Anne Hayes Hartman 
Henry C. Su 
Hallie E. Noecker 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com 
Constantine Cannon LLP 
150 California Street, Suite 1600 
San Francisco, CA 94111 
Tel: 415.639.4001 
 
Timothy P. McCormack 
Harry P. Litman 
Rosie Dawn Griffin 
Max Voldman 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  
Constantine Cannon LLP 
1001 Pennsylvania Avenue, N.W., Suite 
1300 
Washington, D.C. 20004 
Tel: 202.204.3500 
 

Attorneys for Relator 
Benjamin Poehling 

Steve Hasegawa 
Taeva C. Shefler 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  
Phillips & Cohen LLP 
100 The Embarcadero, Suite 300 
San Francisco, California 94105 
Tel: 415.836.9000 
 

Attorneys for Relator 
Benjamin Poehling 

Meng Xi  
Oleg Elkhunovich  
Catriona Lavery 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  
Susman Godfrey L.L.P. 
1900 Avenue of the Americas, Suite 1400 
Los Angeles, CA 90067 
Tel: (310) 789-3100 
 
Arun S. Subramanian 
William C. Carmody 
Geng Chen 
UHG-

Attorneys for Relator 
Benjamin Poehling 
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RelatorsCounsel@Lists.SusmanGodfrey.com  
Susman Godfrey L.L.P. 
1301 Avenue of the Americas, 32nd Fl. 
New York, NY 100 19-6023 
Tel: (212) 336-8330 
 
John P. Lahad 
Weston L. O’Black 
William R. H. Merrill 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  
Susman Godfrey L.L.P. 
1000 Louisiana Street, 51st Fl. 
Houston, TX 77002 
Tel: (713) 654-6666 
 
Matthew R. Berry 
UHG-
RelatorsCounsel@Lists.SusmanGodfrey.com  
Susman Godfrey L.L.P. 
1201 Third Avenue, Suite 3800 
Seattle, WA 98101 
Tel: (206) 373-7394 
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AO 88B  (Rev. 02/14) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________

)
)
)
)
)
)

Plaintiff
v. Civil Action No.

Defendant

SUBPOENA TO PRODUCE DOCUMENTS, INFORMATION, OR OBJECTS
OR TO PERMIT INSPECTION OF PREMISES IN A CIVIL ACTION 

To:

(Name of person to whom this subpoena is directed)

Production: YOU ARE COMMANDED to produce at the time, date, and place set forth below the following 
documents, electronically stored information, or objects, and to permit inspection, copying, testing, or sampling of the
material:

Place: Date and Time:

Inspection of Premises: YOU ARE COMMANDED to permit entry onto the designated premises, land, or 
other property possessed or controlled by you at the time, date, and location set forth below, so that the requesting party
may inspect, measure, survey, photograph, test, or sample the property or any designated object or operation on it.

Place: Date and Time:

The following provisions of Fed. R. Civ. P. 45 are attached – Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date:

CLERK OF COURT
OR

Signature of Clerk or Deputy Clerk Attorney’s signature

The name, address, e-mail address, and telephone number of the attorney representing (name of party)

, who issues or requests this subpoena, are:

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things or the
inspection of premises before trial, a notice and a copy of the subpoena must be served on each party in this case before
it is served on the person to whom it is directed. Fed. R. Civ. P. 45(a)(4).

 Central District of California

United States of America

2:16-cv-08697-MWF-SS

UnitedHealth Group, Inc. et al.

Research Triangle Institute International
3040 East Cornwallis Road, P.O. Box 12194, Research Triangle Park, NC 27709-2194

✔

See Attachment A, attached hereto.

First Legal Records c/o Diamond Eye Legal
21 E Smoketree Ct.
Clayton, NC 27527

02/22/2019 6:00 pm

02/01/2019

UnitedHealth Group, Inc., et al.
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AO 88B  (Rev.  02/14) Subpoena to Produce Documents, Information, or Objects or to Permit Inspection of Premises in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any)

on (date) .

I served the subpoena by delivering a copy to the named person as follows:

on (date) ; or

I returned the subpoena unexecuted because:
.

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also 
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of
$ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc.:

2:16-cv-08697-MWF-SS

0.00
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Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)
(c) Place of Compliance.

  (1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
    (A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
    (B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
        (i) is a party or a party’s officer; or
        (ii) is commanded to attend a trial and would not incur substantial
expense.

  (2) For Other Discovery. A subpoena may command:
    (A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and
    (B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

  (1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

  (2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce

documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

  (ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

  (3) Quashing or Modifying a Subpoena.
(A) When Required. On timely motion, the court for the district where

compliance is required must quash or modify a subpoena that:
        (i) fails to allow a reasonable time to comply;

(ii) requires a person to comply beyond the geographical limits
specified in Rule 45(c);

(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.
(B) When Permitted. To protect a person subject to or affected by a

subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information; or

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

  (1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed information

under a claim that it is privileged or subject to protection as trial-preparation
material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, or

tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.
(B) Information Produced. If information produced in response to a

subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.
The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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ATTACHMENT A TO SUBPOENA 

DEFINITIONS 

Notwithstanding any definition below, each word, term or phrase used in this 

Subpoena is intended to have the broadest meaning under the Federal Rules of Civil 

Procedure. 

1. “Beneficiary” or “Member” shall mean an individual enrolled in a 

Medicare Advantage Plan. 

2. “Capitation” shall mean any fee arrangement where payment is based 

in whole or in part on a set percentage of revenue from CMS.  

3.  “CMS” shall mean the United States Centers for Medicare and 

Medicaid Services, its agencies, departments, agents, representatives, contractors, 

attorneys, consultants, and all other Persons acting on its behalf. 

4. “CMS-HCC Risk Adjustment Model” shall refer to the regression 

model used to calculate risk scores for payment under the Medicare Advantage 

Program. This term refers to all iterations and recalibrations of the model that were 

used to determine payments for payment years 2004 through 2017, including the 

CMS-HCC base model (introduced in payment year 2004), the CMS-HCC V12 

model (introduced in payment year 2009) and the CMS HCC V21 model (introduced 

in payment year 2013) and the CMS V22 Model (introduced in payment year 2014) 

and any other revisions or recalibrations of the model used for payment years 2004 

through 2017. 

5. “Communication” shall mean and refers to correspondence, 

discussions, conversations, interviews, negotiations, telephone calls, emails, instant 

messages, text messages, voice mail messages, cablegrams, mailgrams, telegrams, 

telexes, cables, and all other transmissions of information, thoughts, documents, or 

ideas between two or more persons. 

6. “Complaint” shall mean any and all of the United States’ Amended 

Complaint-In-Partial-Intervention filed in this case on November 17, 2017, the 
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Relator’s Second Amended Complaint filed in this case on May 16, 2017, and any 

forthcoming amended complaints filed by the United States or the Relator in this 

case. 

7. “Diagnosis Code” means an ICD-9 or ICD-10 diagnosis code. 

8. “Document” shall have the full meaning ascribed to it in Federal Rule 

of Civil Procedure 34 and shall include all written, printed, typewritten, electronic, 

photographic, recorded or graphic materials, however produced or reproduced, in 

whatever form (e.g. final versions, draft versions and non-duplicate copies), which 

relate or pertain in any way to the subject matter to which the below Document 

Requests refer. “Document” includes, without limitation, all originals, copies and 

drafts of all notes, memoranda, correspondence, electronic mail, ledgers, journals, 

minutes, books, telephone slips, expense accounts, time sheets, telegrams, cables, 

publications, photographs, microfilm prints, contracts, insurance policies, manuals, 

recordings, tapes, transcriptions of records and recordings, business records, desk 

calendars, diaries, transcripts, affidavits, bills, receipts, checks, reports, audit 

materials, memoranda of telephone or other conversations by or with any Person(s) 

and any other pertinent information set forth in written language or any electronic or 

magnetic representation thereof, and shall not be limited in any way with respect to 

the process by which any document was created, generated or reproduced, or with 

respect to the medium in which the document is embodied. “Documents” as used 

herein shall also include any and all metadata, including but not limited to: author 

name and initials, company or organization name, identification of computer or 

network server or hard disk where the document is stored, names of previous 

document authors, revisions and version, date created, date last modified, hidden 

text or cells, other file properties and summary information, non-visible portions or 

embedded objects, personalized views and comments.   

9. “Dollar Coefficients” refers to the estimated dollar amounts or 

incremental dollar costs associated with each demographic and HCC variable in the 
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CMS-HCC Risk Adjustment Model before normalization and conversion into 

Relative Factors, and shall have the same meaning as is ascribed to the term 

“estimated coefficient” on pages 13–14 of the Technical Appendix to CMS’s 

October 26, 2018 Executive Summary titled Fee for Service Adjuster and Payment 

Recovery for Contract Level Risk Adjustment Data Validation Audits. 

10. “Each” includes the word “every” and “every” includes the word 

“each,” “any” includes the word “all” and “all” includes the word “any,” “and” 

includes the word “or” and “or” includes the word “and,” as necessary to bring 

within the scope of each Request information which might otherwise be construed 

to be outside its scope. 

11. “Electronically Stored Information” or “ESI” refers to any 

designated documents or electronically stored information – including writings, 

drawings, graphs, charts, photographs, sound recordings, images, e-mails and other 

data or data compilations stored in any medium (hard drives, disc drives, servers, lap 

tops) from which information can be obtained, including all data which may have 

been deleted, but which can be recovered or retrieved from a back-up system or such 

other method translated, if necessary, by the party into reasonably usable form. For 

the avoidance of doubt, any electronic Documents or data shall include its associated 

metadata. 

12. “Fee-for-Service Medicare” or “FFS Medicare” shall mean 

traditional Medicare, under Parts A and B of the Medicare Program. Fee-for-Service 

or FFS Medicare uses a reimbursement methodology under which CMS reimburses 

healthcare providers and suppliers a fee for each item or service actually rendered to 

a patient based on payment rates pre-determined by the Government.  

13. “Gainshare Arrangements” refers to agreements whereby Medicare 

Advantage Plans pay fee-for-service providers additional payments based on 

revenue, including risk adjustment payments, which Medicare Advantage Plans 

receive from CMS. 
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14. “Government” shall mean the United States, its agencies, 

departments, agents, representatives, contractors, attorneys, consultants, and all 

other Persons acting on its behalf, including but not limited to any component of the 

United States Department of Justice, the United States Department of Health and 

Human Services, the Centers for Medicare & Medicaid Services and all subdivisions 

and components thereof.  

15. “HCC” means a hierarchical condition category associated with one or 

more Diagnosis Codes (ICD-9-CM or ICD-10-CM codes) that represents the disease 

component of the Beneficiary risk scores that are applied to Medicare Advantage 

payments. “RxHCC” means an HCC used for Medicare Part D. 

16. “HHS” shall mean the United States Department of Health and Human 

Services, its departments, components, agents, representatives, contractors, 

attorneys, consultants, and all other Persons acting on its behalf. 

17. “HHS-OIG” shall mean the Office of the Inspector General for the 

United States Department of Health and Human Services, its departments, 

components, agents, representatives, contractors, attorneys, consultants, and all 

other Persons acting on its behalf. 

18. “Identify” means and refers to the following: 

a. when used in reference to a natural person, it means that individual’s 

full name, present or last known residence address and telephone 

number, business/government affiliation and business/government 

address and telephone number and e-mail address; 

b. when used in reference to an organization, it means to state the 

organization’s full name and, if it is a corporation, partnership or 

other business entity, the address of its principal place of business; 

c. when used in connection with a Document or other recording 

(written, electronic, or otherwise), it means to state the following, as 

applicable: the type of document, its date (or approximate date), 
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author, addressee, title, present location, the form in which it is 

maintained (e.g., written document, computer file, posting on the 

Internet or World Wide Web, audio or video recording or any other 

form), the name and address of its custodian, and the substance of 

the contents thereof. In lieu of identifying any document, copies 

thereof may be furnished; 

d. when used in reference to a communication (whether written, oral, 

electronic, or otherwise), shall mean to state the form of the 

communication (e.g., telephone conversation, letter, telegram, 

teletype, telecopy, electronic mail, posting on the Internet or World 

Wide Web, facsimile, written memorandum, face-to-face 

conversation, or any other form), the date (or approximate date) of 

the communication or the dates (or approximate dates) on which the 

communication was sent, posted, and/or received (if not the same), 

the parties to the communication, the party who initiated it, the 

substance of the communication, and the present location and the 

name and  address of the custodian if the communication was non-

verbal, and/or any written memorialization of the communication; 

and  

e. when used in connection with a location, it means the name of the 

establishment, the street address, the suite or apartment number if 

any, the city, state and zip code, and, if applicable, the telephone 

number. 

19. “Including” shall be construed as broadly as possible and shall mean 

“without limitation.” 

20. “Medicare Advantage” and “MA” shall mean a type of health 

insurance that provides coverage to beneficiaries under Part C of the Medicare 

Program. See 42 U.S.C. §§ 1395w-21 through 1395w-29. 
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21.  “Medicare Advantage Plan” and “MA Plan” shall mean and refer to 

a Medicare Advantage Organization with a contract to provide health benefits 

coverage that includes a specific set of health benefits offered at a uniform premium 

and uniform level of cost-sharing to all Medicare beneficiaries residing in the service 

area of the MA Plan, in exchange for capitated (i.e., set or fixed), per-member-per-

month payments from the federal government, under Parts C and D of the Medicare 

Program. See 42 U.S.C. §§ 1395w-22(a)(1) and 23(a)(1); see also 42 U.S.C. § 

1395w-28(b)(1). 

22. “Medicare Advantage Organization” and “MAO” shall mean and 

refer to a public or private entity organized and licensed by a state as a risk-bearing 

entity that is certified by CMS as meeting the Medicare Advantage contract 

requirements. See 42 U.S.C. § 1395w-28(a)(1). 

23. “Person” shall mean any natural person, proprietorship, corporation, 

public corporation, municipal corporation, partnership, group, association, union, 

company, establishment, the federal government and all departments and agencies 

thereof, state governments, local governments, other governmental agencies, 

political subdivisions, or any other organization or entity. 

24. “Provider” shall mean any provider of healthcare services including 

individual providers such as physicians, physician assistants, laboratories, medical 

equipment providers, and nurse practitioners; institutional providers such as 

hospitals and clinics; provider groups such as groups of physicians or associations 

of physicians with other provider types; and any other type of providers of healthcare 

services or items. “Provider” includes fee-for-service Providers, Providers with 

Gainshare Arrangements, and Providers with Capitation arrangements. “Provider” 

also includes any past or present employee, contractor, or agent of any Provider. The 

term “Provider” shall be given the broadest possible meaning when responding to 

these Requests. 

25. “Relating to” and “regarding” or any derivative thereof, in addition to 
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their customary and usual meanings, shall mean concerning, referring to, containing, 

identifying, monitoring, constituting, reflecting, discussing, pertaining to, assessing, 

recording, supporting, negating, refuting, touching upon and/or summarizing. 

26. “Relative Factor” shall have the meaning ascribed to that term in 

CMS’s October 26, 2018 Executive Summary titled Fee for Service Adjuster and 

Payment Recovery for Contract Level Risk Adjustment Data Validation Audits and 

accompanying Technical Appendix. 

27. “Risk Adjustment” shall mean and refer to the method by which CMS 

adjusts capitation payments to Medicare Advantage Organizations and their health 

Plans based on enrollees’ demographic factors and health status to ensure actuarial 

equivalence under Parts C and Part D of the Medicare Program, as described in 

42 U.S.C. § 1395w-23 and 42 C.F.R. § 422.308(c)(1). 

28. “Risk Adjustment Data Validation” or “RADV” shall mean the 

process by which CMS audits the Diagnosis Codes submitted for payment by an 

MAO to determine if the Diagnosis Codes are supported by medical record 

documentation for a Beneficiary. See 42 C.F.R. § 422.310(e). 

29. “Risk Score” shall have the meaning ascribed to that term in CMS’s 

October 26, 2018 Executive Summary titled Fee for Service Adjuster and Payment 

Recovery for Contract Level Risk Adjustment Data Validation Audits and 

accompanying Technical Appendix. 

30. “Two-Way Looks” shall mean reviewing a Member’s medical records 

to both identify diagnoses submitted in the claims data to CMS that are not supported 

by the medical record, as well as identify additional diagnoses that are supported by 

the medical record and that were not previously reported in claims data to CMS.  

31.  “Under-Coding” shall mean the failure to capture all present 

conditions or diagnoses on a claim or medical record. 

32. “UnitedHealth” shall mean UnitedHealth Group Incorporated, United 

HealthCare Services, Inc., UnitedHealthcare, Inc., UnitedHealthcare Insurance 
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Company, Ovations, Inc., Optum, Inc., OptumInsight, Inc., AmeriChoice of New 

Jersey, Inc., AmeriChoice of New York, Inc., Arizona Physicians IPA, Inc., Care 

Improvement Plus of Maryland, Inc., Care Improvement Plus of Texas Insurance 

Company, Care Improvement Plus South Central Insurance Company, Care 

Improvement Plus Wisconsin Insurance Company, Optum Insurance Co., Citrus 

Health Care, Inc., Health Plan of Nevada, Inc., Medica HealthCare Plans, Inc., 

Oxford Health Plans (CT), Inc., Oxford Health Plans (NJ), Inc., Oxford Health Plans 

(NY), Inc., PacifiCare Life and Health Insurance Company, PacifiCare of Arizona, 

Inc., PacifiCare of Colorado, Inc., PacifiCare of Nevada, Inc., Physicians Health 

Choice of Texas, LLC, Preferred Care Partners, Inc., Rocky Mountain Health 

Maintenance Organization, Incorporated, Sierra Health and Life Insurance 

Company, Inc., Symphonix Health Insurance, Inc., UHC of California (f.k.a. 

PacifiCare of California), United Health Care Ins. Co. and United New York, Unison 

Health Plan of Tennessee, Inc., UnitedHealthcare Benefits of Texas, Inc. (f.k.a. 

PacifiCare of Texas, Inc.), UnitedHealthcare Community Plan of Ohio, Inc. (f.k.a. 

Unison Health Plan of Ohio, Inc.), UnitedHealthcare Community Plan of Texas, 

L.L.C. (f.k.a. Evercare of Texas, L.L.C.), UnitedHealthcare Community Plan, Inc. 

(f.k.a. UnitedHealthcare of the Great Lakes Health Plan, Inc.), UnitedHealthcare 

Insurance Company of New York, UnitedHealthcare of Alabama, Inc., 

UnitedHealthcare of Arizona, Inc., UnitedHealthcare of Arkansas, Inc., 

UnitedHealthcare of Florida, Inc., UnitedHealthcare of Georgia, Inc., 

UnitedHealthcare of New England, Inc., UnitedHealthcare of New York, Inc., 

UnitedHealthcare of North Carolina, Inc., UnitedHealthcare of Ohio, Inc., 

UnitedHealthcare of Oklahoma, Inc. (f.k.a. PacifiCare of Oklahoma, Inc.), 

UnitedHealthcare of Oregon, Inc. (f.k.a. PacifiCare of Oregon, Inc.), 

UnitedHealthcare of Pennsylvania, Inc. (f.k.a. Unison Health Plan of Pennsylvania, 

Inc.), UnitedHealthcare of Tennessee, Inc., UnitedHealthcare of the Midlands, Inc., 

UnitedHealthcare of the Midwest, Inc., UnitedHealthcare of Utah, Inc., 
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UnitedHealthcare of Washington, Inc. (f.k.a. PacifiCare of Washington, Inc.), 

UnitedHealthcare of Wisconsin, Inc., and UnitedHealthcare Plan of the River 

Valley, Inc.  

33. “UnitedHealth Risk Adjustment Programs” shall mean anything 

involving one or more of the following UnitedHealth programs: Chart Review, Chart 

Audits, Claims Verification, Internal Data Validation, or Risk Adjustment Coding 

Compliance Review (RACCR).  

34. “You,” and “Your” shall mean Research Triangle Institute 

International (“RTI”) and all Persons acting on its behalf.  

INSTRUCTIONS 

1. The instructions set forth in Fed. R. Civ. P. 45 are adopted and 

incorporated by reference herein. 

2. You are to produce all Documents, as defined above, that are in the 

possession, custody or control of You, or in the possession, custody or control of 

any attorney or agent for You. Without limiting the term “control,” a Document is 

deemed to be within Your control if you have ownership, possession or custody of 

the document, or the right to secure the document or copy thereof from any person 

or public or private entity having physical possession thereof. 

3. In responding to these requests, You are required to make a diligent 

search of all documents and information in Your possession or available to You or 

Your representatives or agents.  

4. Any request for documents is meant to include all documents in Your 

possession, custody or control, whether the documents were created or compiled by 

You or by any other person(s) for any reason whatsoever, and including all 

Documents that You have a legal right to obtain copies of. 

5. The words “and” and “or” shall be construed either conjunctively or 

disjunctively to bring within the scope of each request information which might 

otherwise be construed to be outside its scope. 
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6. All references to the singular include the plural, and all references to 

the plural include the singular. Similarly, the use of the present tense of a verb shall 

be considered to include within its meaning the future and past tense, and vice versa.  

7. The terms “all,” “any,” “every,” and “each” shall each be construed as 

encompassing any and all.  

8. The use of any tense of any verb shall also include within its meaning 

all other tenses of the verb where the clear meaning of a request is not distorted by 

the change of tense. 

9. Each request should be construed to include the time period from 

January 1, 2002 through the present (unless stated differently by a specific document 

request). 

10. If in responding to a request You claim any ambiguity in interpreting 

the request or a definition or instruction applicable thereto, such claim shall not be 

utilized by You as a basis for refusing to produce documents responsive thereto.  

Instead, You shall set forth as part of Your response to such request the language 

deemed to be ambiguous and the interpretation chosen to be used in responding to 

the Request. 

11. If You withhold any document or portion of a document from 

production on the basis of a claim of attorney-client or any other privilege, or on the 

basis of the attorney work-product doctrine, identify each such document that is 

withheld or redacted by providing in a Privilege Log the following information: the 

name of each writer, editor, or other creator of the document; the document’s title 

(if any); the name of each sender or recipient of the document (or any copies thereof); 

the name and address of each person who has custody of the document (or any copy 

thereof); the date of each document and each copy; a description of the content or 

redacted portion of each document; the privilege(s) or protection(s) claimed and the 

basis of Your claim of privilege or protection. 
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12. If You withhold any document from production on the basis that the 

request is objectionable, state the objection with regard to the particular portion(s) 

of the request which is/are deemed objectionable. Unless the objection is directed to 

the entire request and each and every document requested therein, provide all 

documents responsive to all portions of the request not deemed objectionable. 

13. In producing a document, produce a copy or reproduction of the 

original, together with all non-identical copies and drafts. Documents that are 

attached to one another should not be separated. 

14. The documents produced in response to the document requests shall be 

produced as they are kept in the ordinary course of business and shall be organized 

so that Defendant can ascertain the files in which they were located, their relative 

order in such files, and how such files were maintained. 

15. All electronically stored documents and information should be 

produced in accordance with the attached Specifications for Production of ESI and 

Digitized (“Scanned”) Images unless an alternative arrangement is reached in 

writing with the receiving party. 

16. These requests are continuing in nature. If, after responding to these 

requests, up until and including the time of trial, You or any person on your behalf 

obtain(s) or become(s) aware of additional information that would be responsive to 

these requests, You are required to serve a supplemental production containing all 

such subsequently discovered or acquired information as soon as reasonably possible 

after receipt or discovery of the information. 

DOCUMENT REQUESTS 

DOCUMENT REQUEST NO. 1:  

 Documents sufficient to describe the nature and extent of any work performed 

by RTI on behalf of CMS or HHS related to MA Risk Adjustment-related services 

or the development of the CMS-HCC Risk Adjustment Model, including but not 

limited to a copy of each signed contract pertaining to said work, a description of the 
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scope of services to be provided under the contract(s), and any statements of work 

concerning or arising from such contracts.   

DOCUMENT REQUEST NO. 2:  

 Documents sufficient to show the names of individuals who worked on Your 

contract(s) with CMS or HHS related to MA Risk Adjustment services and/or the 

development of the CMS-HCC Risk Adjustment Model and said individuals’ roles 

and responsibilities related to their work on the same. 

DOCUMENT REQUEST NO. 3:  

 All Documents and Communications between RTI and CMS, HHS, and/or 

HHS-OIG related to UnitedHealth and/or UnitedHealth’s Medicare Advantage 

contracts with CMS. 

DOCUMENT REQUEST NO. 4:  

All Documents or Communications authored, modified, sent, received, or 

relied upon by RTI related to UnitedHealth Risk Adjustment Programs or 

UnitedHealth Risk Adjustment data submissions to CMS. 

DOCUMENT REQUEST NO. 5:  

All Documents and Communications relating to any training, guidance, or 

technical assistance RTI provided to CMS and/or CMS provided to RTI pertaining 

to MA Risk Adjustment, including but not limited to training or guidance regarding: 

 Medicare Advantage proposed or final regulations and requirements; 

 The accuracy and truthfulness of Diagnosis Codes reported by MA 

Plans; 

 MAOs’ submission of Risk Adjustment data to CMS; 

 CMS’s Risk Adjustment payments to MAOs; 

 Coding and reporting under the ICD guidelines; 

 MAOs’ compliance obligations with respect to Risk Adjustment, 

RADV Audits, and/or MAOs’ retention or return of potential or actual 

overpayments as a result of MA Plan review of Risk Adjustment Data; 
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 Any proposed or final laws, regulations, and/or obligations imposed on 

MAOs to conduct Two-Way Looks; 

 Under-Coding of chronic conditions; 

 Retrospective chart review practices; and/or  

 The CMS-HCC Risk Adjustment Model.  

DOCUMENT REQUEST NO. 6:  

 Any Documents or Communications related to training, guidance, business 

requirements, or documentation concerning MA Risk Adjustment upon which RTI 

relied to perform its work under its MA Risk Adjustment-related contract(s) with 

CMS or HHS. 

DOCUMENT REQUEST NO. 7:  

 All Documents or Communications developed, authored, modified, sent, 

received, or relied upon by RTI related to the development and operation of the 

CMS-HCC Risk Adjustment Model, including but not limited to Documents 

identifying and explaining the specific data used to calibrate the CMS-HCC Risk 

Adjustment Model. 

DOCUMENT REQUEST NO. 8:  

 All Documents, Communications, data and programming logic sufficient to 

show how the data were selected and which records were specifically selected to 

create the 5% Medicare Standard Analytic files (or 5% sample of the relevant Fee-

For-Service Medicare datasets) used to develop, calibrate, and recalibrate the CMS-

HCC Risk Adjustment Model, including but not limited to programming logic, 

business requirements Documents, technical requirements Documents, database 

schema, listing of assumptions, listing of inputs, log files created during execution, 

work plans and listing of work steps related to whether the sample was random or 

customized. 
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DOCUMENT REQUEST NO. 9:  

 All Documents, Communications, data and programming logic sufficient to 

show what, if any, exclusions and/or filtering logic was applied to the 5% Medicare 

Standard Analytic files (or 5% sample of the relevant Fee-For-Service Medicare 

datasets) or any other data files to create the dataset used to develop, calibrate, and 

recalibrate the CMS-HCC Risk Adjustment Model, including but not limited to 

programming logic, business requirements Documents, technical requirements 

Documents, database schema, listing of assumptions, listing of inputs, log files 

created during execution, work plans and listing of work steps. 

DOCUMENT REQUEST NO. 10:  

 The datasets used to develop, calibrate, and recalibrate the CMS-HCC Risk 

Adjustment Model. 

DOCUMENT REQUEST NO. 11:  

 All Documents or Communications developed, authored, modified, sent, 

received, or relied upon by RTI related to any contemplated or actual adjustment(s) 

to or recalibration of the CMS-HCC Risk Adjustment Model to account for 

unsupported Diagnosis Codes in Fee-For-Service Medicare data, including but not 

limited to any adjustments to or recalibrations of the CMS-HCC Risk Adjustment 

Model coefficients. 

DOCUMENT REQUEST NO. 12:          

All Documents or Communications developed, authored, modified, sent, 

received, or relied upon by RTI related to the RADV Medicare Fee-For-Service 

(“FFS”) error rate adjuster discussed in CMS’s Notice of Final Payment Error 

Calculation Methodology for Part C Medicare Advantage Risk Adjustment Data 

Validation Contract-Level Audits (Feb. 24, 2012), including but not limited to 

Documents describing any effort by the Government to calculate a Medicare FFS 

error rate; Documents describing any analysis by the Government related to 

measuring the accuracy of diagnoses submitted on Medicare FFS claims; or 
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Documents regarding any effort by the Government to analyze, compute, or measure 

the impact of unsupported Diagnosis Codes in FFS Medicare claims data on the 

amount, magnitude, or value of the Dollar Coefficients or Relative Factors in the 

CMS-HCC Risk Adjustment Model or the Risk Scores generated by the CMS-HCC 

Risk Adjustment Model. 

DOCUMENT REQUEST NO. 13:  

All Documents or Communications developed, authored, modified, sent, 

considered, analyzed, received, or relied upon by CMS related to CMS’s proposed 

rule, Medicare and Medicaid Programs; Policy and Technical Changes to the 

Medicare Advantage, Medicare Prescription Drug Benefit, Program of All-Inclusive 

Care for the Elderly (PACE), Medicaid Fee-for-Service, and Medicaid Managed 

Care Programs for Years 2020 and 2021, 83 Fed. Reg. 54982 (Nov. 1, 2018), or 

CMS’s October 26, 2018 Executive Summary titled Fee for Service Adjuster and 

Payment Recovery for Contract Level Risk Adjustment Data Validation Audits and 

accompanying Technical Appendix, including but not limited to, Documents or 

Communications regarding any effort by the Government to analyze, compute, or 

measure the impact of unsupported Diagnosis Codes in FFS Medicare claims data 

on the amount, magnitude, or value of the Dollar Coefficients or Relative Factors in 

the CMS-HCC Risk Adjustment Model or the Risk Scores generated by the CMS-

HCC Risk Adjustment Model. 

DOCUMENT REQUEST NO. 14:  

 All data created, modified, sent, considered, analyzed, received, or relied upon 

by RTI related to CMS’s proposed rule, Medicare and Medicaid Programs; Policy 

and Technical Changes to the Medicare Advantage, Medicare Prescription Drug 

Benefit, Program of All-Inclusive Care for the Elderly (PACE), Medicaid Fee-for-

Service, and Medicaid Managed Care Programs for Years 2020 and 2021, 83 Fed. 

Reg. 54982 (Nov. 1, 2018), or CMS’s October 26, 2018 Executive Summary titled 

Fee for Service Adjuster and Payment Recovery for Contract Level Risk Adjustment 
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Data Validation Audits and accompanying Technical Appendix, including but not 

limited to, the “the 2004-2005 [FFS] file used for model calibration” referred to on 

page 5 of the Technical Appendix, the “2011 overpayment run” and the “MA 

sample” selected from the “2011 overpayment run” referred to on page 5 of the 

Technical Appendix, and the Comprehensive Error Rate Testing audit data and 

“sample of FFS claims and associated medical records . . . collected from the (CERT) 

audit” referred to on pages 5–6 of the Technical Appendix. 

DOCUMENT REQUEST NO. 15:  

 All Documents, Communications, or data and programming logic sufficient 

to show what, if any, exclusions and/or filtering logic was applied to the data used 

in CMS’s study described in the October 26, 2018 Technical Appendix 

accompanying the Executive Summary titled Fee for Service Adjuster and Payment 

Recovery for Contract Level Risk Adjustment Data Validation Audits, including but 

not limited to programming logic, business requirements Documents, technical 

requirements Documents, database schema, listing of assumptions, listing of inputs, 

log files created during execution, work plans and listing of work steps. 

DOCUMENT REQUEST NO. 16:  

 All Documents related to internal discussions, research, analyses, and/or 

calculations regarding the preparation and publication of Gregory Pope et al., Risk 

Adjustment of Medicare Capitation Payments Using the CMS-HCC Model, 25 

Health Care Financing Rev. 4 (Summer 2004), prepared in association with CMS 

Contract Numbers 500-95-048 and 500-00-0030, including Communications with 

CMS regarding the same.   

DOCUMENT REQUEST NO. 17:  

 All Documents related to internal discussions, research, analyses, and/or 

calculations regarding the preparation and publication of Gregory Pope et al., 

Evaluation of the CMS-HCC Risk Adjustment Model Final Report (Research 

Triangle Park: RTI International, March 2011), prepared in association with CMS 

EXHIBIT E 108

Case 2:16-cv-08697-MWF-SS   Document 346-3   Filed 03/20/19   Page 105 of 116   Page ID
 #:13438



 

 

 
AT T ORNEYS AT  LAW  

LOS AN GE LES  
 

 
17 

DEFENDANT UNITEDHEALTH GROUP, INC.’S 
ATTACHMENT A TO SUBPOENA TO RESEARCH 

TRIANGLE INSTITUTE INTERNATIONAL 
   

 

 
 

1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 
 

26 
 

27 
 

28 

Contract No. HHSM-500-2005-00029I TO 0006, including Communications with 

CMS regarding the same. 

DOCUMENT REQUEST NO. 18:  

All Documents or Communications authored, modified, sent, received, or 

relied upon by RTI regarding MA Organizations’, MA Plans’, and/or Providers’ 

inquiries regarding MA Risk Adjustment submitted through any CMS Risk 

Adjustment web portal or transmitted via email to any MA Risk Adjustment 

helpdesk or mailbox, such as the analyst@riskadjustment.com account. 

DOCUMENT REQUEST NO. 19:  

All Communications between RTI and A. Reddix & Associates, Inc. 

(“ARDX”) related to MA Risk Adjustment made during the course of RTI’s MA 

Risk Adjustment-related contract(s) with CMS or HHS. 

 

 

Dated:  February 1, 2019  Respectfully submitted,  

 LATHAM & WATKINS LLP 
DAVID J. SCHINDLER 
DANIEL MERON 
KATHRYN H. RUEMMLER 
ABID R. QURESHI 

 
 
 

 
By   
 David J. Schindler 
 Attorneys for UnitedHealth 

Defendants
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