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UNITED STATES DISTRICT COURT 
 

FOR THE CENTRAL DISTRICT OF CALIFORNIA 
 

WESTERN DIVISION 
 

UNITED STATES OF AMERICA ex 
rel. BENJAMIN POEHLING,  

Plaintiffs, 

v. 

UNITEDHEALTH GROUP, INC., et al.,  
    

Defendants. 
 

 No. CV 16-08697 MWF (SSx) 
 
NOTICE OF RECENT PROPOSED 
MEDICARE PART C REGULATION 
RELATING TO FEE-FOR-SERVICE 
ADJUSTER ISSUE; EXHIBITS   
  
Date:  September 17, 2018     
Time:  10:00 a.m.   
Court:  5A, Hon. Michael W. Fitzgerald  
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PLEASE TAKE NOTICE that, on October 26, 2018, the Department of Health 

and Human Services issued proposed revisions to its Medicare Part C Risk Adjustment 

Data Validation (RADV) Audit regulations along with comments addressing the Fee-

For-Service (FFS) Adjuster issue and also posted the following related documents on the 

Centers for Medicare and Medicaid Services (CMS) website:  an Executive Summary 

entitled Fee for Service Adjuster and Payment Recovery for Contract Level Risk 

Adjustment Data Validation Audits with an accompanying Technical Appendix.  True 

and correct copy of these documents are attached hereto as Exhibits 1-3.1  The proposed 

revisions to the regulations can also be found at https://s3.amazonaws.com/public-

inspection.federalregister.gov/2018-23599.pdf and, starting November 1, 2018, at 

https://federalregister.gov/d/2018-23599.  The Executive Summary and Technical Paper 

are at https://www.cms.gov/Research-Statistics-Data-and-Systems/Monitoring-

Programs/Medicare-Risk-Adjustment-Data-Validation-Program/Resources.html.   

In the proposed revisions to the regulations, CMS proposes to extrapolate the 

results of its RADV audits to the contract-level without applying an FFS Adjuster.  The 

reasons for not applying an adjuster are explained in its comments to the proposed 

regulatory revisions as well in the Executive Summary and its Technical Appendix.  See, 

e.g., Executive Summary (Exhibit 2) at pages 5-6.  HHS’ conclusions and findings 

relating to the FFS Adjuster issue are relevant to the “actuarial equivalence” and other 

issues currently before this Court due to the United States’ pending Motion for Partial 

Summary Judgment (Dkt. Nos. 234-1, 250, and 272) and Motion Pursuant to Rule 

16(b)(3) for Issuance of Scheduling Order (Dkt. Nos. 261-1, 274, and 278), which were 

heard on September 17, 2018.  If the Court so orders, the United States welcomes the 

opportunity to file a short supplement brief explaining the importance of HHS’ 

                                           
1 The proposed regulations address a number of unrelated issues and the entire 

document is 362 pages.  Exhibit 1 consists of pages relating to the proposed revisions to 
the RADV audit regulations and the FFS Adjuster issue (pages 1, 9, 10, 13, 195-211, 
236, 279-285, and 316-317).  Exhibit 2 consists of the FFS Adjuster Executive 
Summary.  Exhibit 3 consists of the FFS Adjuster Technical Appendix. 
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conclusions and findings to the Court’s resolution of these motions.  
Dated:  October 29, 2018 Respectfully submitted, 
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ABRAHAM C. MELTZER 
Assistant United States Attorneys  
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JUSTIN DRAYCOTT 
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JESSICA KRIEG 
ZOILA E. HINSON 
AMY L. LIKOFF 
ADAM R. TAROSKY 
Civil Division, Department of Justice 
 
JAMES P. KENNEDY, JR. 
United States Attorney 
KATHLEEN ANN LYNCH 
Assistant United States Attorney 
 
          /S/ John E. Lee 
  
JOHN E. LEE, Assistant U.S. Attorney 
Attorneys for the United States of America 
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