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PLEASE TAKE NOTICE that, on September 17, 2018, at 10:00 a.m., or as soon 

thereafter as the matter may be heard, in the courtroom of the Honorable Michael W. 

Fitzgerald, United States District Judge, Courtroom 5A, United States Courthouse, 350 

West First Street, Los Angeles, California 90012, the United States of America and 

relator Benjamin Poehling will and hereby do move for the issuance of an order 

modifying the extent of discovery in this case. 

 This motion is and will be made pursuant to Rule 16(b)(3), Fed. R. Civ. P., on the 

grounds that good cause exists for the issuance of such a scheduling order at this time. 

This motion is based upon the accompanying Memorandum of Points and 

Authorities, Declaration, Exhibits, [proposed] Order, the pleadings and other papers on 

file herein, and such evidence and argument as may be presented in connection with the 

hearing of this motion.   

This motion is made following the conference of counsel pursuant to L.R. 7-3, 

which took place on July 13, 2018. 
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I. INTRODUCTION 

To ensure that this case is litigated in an efficient manner and that unnecessary 

discovery disputes do not overly and needlessly burden this Court or the Department of 

Health and Human Services (HHS), the United States and relator Poehling request that 

the Court enter a scheduling order limiting discovery to issues that are relevant in this 

case pursuant to Fed. R. Civ. P. 16(b)(3)(B) or, alternatively, Rule 26(c)(1)(A).   

United seeks broad discovery purportedly relating to United’s “defenses to the 

misconduct charges made by the government in this case.”  More particularly, for 

example, United has requested the production of documents discussing “any obligation 

or requirement that Medicare Advantage (MA) Plans validate the accuracy of diagnosis 

codes submitted on claims data before they submit claims data to CMS for purposes of 

Risk Adjustment.”  Defendants’ Request for Production No. 39 (Exhibit 21).1  United 

contends that its discovery is relevant to both materiality and knowledge.  The Court 

should issue an order limiting this discovery for at least three reasons.   

First, United seeks discovery on an issue that is not presented by this case.  The 

United States has not alleged that United had a general duty to verify diagnosis codes, 

but rather that where, as here, it undertook reviews of those codes, it had a duty to delete 

any unsupported codes it found.  

Second, as to the issue that is presented by this case, both the Ninth Circuit and 

this Court have already held as a matter of law that United was required to correct 

inaccurate codes revealed by the chart reviews it had undertaken.  In the parlance used in 

this case, after United conducted reviews of beneficiary charts, it had an obligation “to 

look both ways” – meaning that when United used its chart reviews to report additional 

diagnosis codes for Medicare beneficiaries, it was also obligated to delete codes which 

its chart reviews had determined were unsupported by the medical records.  Order on 

Mtn. to Dismiss (Dkt. 212) at 15.  No amount of factual discovery United seeks can 

                                           
1 Copies of Exhibits 16-23, referenced herein, are attached to the Declaration of 

Martha Glover, filed concurrently herewith.  
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change what is at bottom a legal conclusion.  

Third, even if this issue had not already been decided by the courts, as a logical 

matter, the discovery sought by United would not be probative of either materiality or 

knowledge.  The structure of the MA program, as the courts have already recognized, is 

such that any eligible code, even if it is invalid, will automatically result in a higher 

payment and thus United’s failure to delete invalid codes was inexorably material to the 

amount that the agency paid.  And internal, non-public CMS documents by definition 

could not have affected United's knowledge of whether certain codes were invalid and 

should have been deleted.    

Given that the Ninth Circuit has now issued two opinions addressing risk-adjusted 

payments under Medicare Part C and the parties are fully briefing controlling issues in 

this action, the time is ripe for the Court to set relevance-based limits on discovery in an 

initial scheduling order pursuant to Rule 16(b)(3)(B).  Specifically, the United States and 

relator Poehling request that, in conjunction with its consideration of the pending 

motions for partial summary judgment, to strike Defendants’ affirmative defenses, and to 

dismiss Defendants’ counterclaim, the Court limit discovery on matters that have been 

resolved or are irrelevant to the liability issues that remain in this case. 

II. BACKGROUND 

A. Procedural History 

On December 22, 2017, the parties filed a Joint Rule 26(f) Report (Dkt. 191).  In 

that Report, the United States noted that “[m]any of the key issues in this case are purely 

legal issues because the underlying facts are undisputed and most of those legal issues 

have already been decided by the Ninth Circuit in [United States ex rel. Swoben v. 

United Healthcare Ins. Co., 848 F.3d 1161(9th Cir. 2016)].  Discovery is therefore 

unnecessary to resolve these legal issues.”  (Dkt. 191 at 20).  The United States further 

noted that “rulings on the United States’ motion for partial summary judgment are likely 

to limit the scope of discovery regarding materiality and actuarial equivalence.”  (Dkt. 

191 at 18.) 
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On April 2, 2018, the parties filed an Amended Joint Rule 26(f) Report.  (Dkt. 

224.)  The United States again noted that “an early ruling by the Court on [Defendants’] 

‘actuarial equivalence’ argument in this case . . . will streamline discovery and resolution 

of this case.”  (Dkt. 224 at 9.)  On April 9, 2018, the Court held a scheduling conference 

and took the parties’ proposed discovery cut-off dates under advisement.  (Dkt. 227.)  To 

date, the Court has not yet issued a scheduling order.   

On May 22, 2018, the United States and relator filed Motions for Partial Summary 

Judgment (Dkt. 234), to Strike Defendants’ Affirmative Defenses (Dkt. 235), and to 

Dismiss Defendants’ Counterclaim (Dkt. 236).  These motions are set for hearing on 

September 17, 2018.  (Dkt. 241).    

B. Defendants’ Discovery Requests and Demands 

Defendants have served three sets of document requests, comprising 108 separate 

requests (not counting subparts), on the United States, with the third request having been 

served only recently, on July 16, 2018.  In response to the first two sets of requests, the 

United States has collected over seven million documents from the files of 143 

custodians within components of the Department of Health and Human Services, which 

amount to five terabytes of electronic material.  The government estimates that there are 

already over 675,000 documents that agency personnel and DOJ attorneys must review 

for privilege.  The government’s efforts to identify and review additional potentially 

responsive documents is ongoing.  The volume of documents collected to date represents 

a small percentage of the expected production, and underscores the inordinate volume of 

documents that will need to be collected due to the overbreadth of the Defendants’ 

discovery requests, unless the Court intervenes.  

 Defendants are now threatening to compel the production of internal deliberative 

material relating to the obligations of MA Organizations (MAOs) to validate the 

accuracy of diagnosis codes before they submit claims data to CMS for purposes of risk 

adjustment, as well as law enforcement sensitive information regarding the investigation 

of other MAOs, some of which are competitors of Defendants, purportedly to probe the 
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materiality of the diagnosis data United knowingly failed to delete and by which it 

obtained overpayment from Medicare, as well as United’s knowledge of its duty to 

delete these invalid codes.  See, e.g., June 15, 2018 Letter from D. Rowe at 5 (Exhibit 

20).  

On July 12, 2018, the parties participated in an informal conference with 

Magistrate Judge Segal to address these motions.  Judge Segal indicated during that 

conference that, while she could hear defendants’ discovery motions, the relevance of 

certain discovery relating to legal issues such as the materiality of diagnosis data to the 

paying agency was a matter for this Court to decide.  Transcript of Record, July 12, 

2018, at 60, 63-64 (Exhibit 22).  Judge Segal also suggested that the United States could 

seek a stay of discovery from this Court pending a ruling on this motion for a scheduling 

order setting discovery limits.  Id. at 63.   

III. ARGUMENT 

The United States and relator seek a scheduling order from the Court foreclosing 

discovery of internal CMS deliberative materials and law enforcement sensitive 

information purportedly relating to (a) the legal obligation of Defendants’ MAOs to 

delete diagnosis codes submitted to Medicare which they know are unsupported by 

beneficiary medical records, and (b) the materiality of Defendants’ failure to delete those 

invalid diagnosis codes or to return the amounts Medicare overpaid them.  In light of 

controlling Ninth Circuit precedent, the law of this case, and the structure of the MA 

program, the fundamental irrelevancy of the discovery Defendants now seek can and 

should be resolved at this time to avoid wasting the time of the parties, their counsel, 

high-level HHS officials, and ultimately Judge Segal in ruling on discovery disputes.2  

                                           
2  See Tzu Chien Chen v. Thomas & Betts Corp., 2008 WL 510409, at *1 (9th Cir. 

Feb. 25, 2008) (summary disposition is allowed at a pretrial conference so long as the 
party has had a full and fair opportunity to present its arguments); Telecredit Serv. Corp. 
v. Elec. Transaction Corp., 1992 WL 217982, at *2 (9th Cir. Sept. 4, 1992) (“Where 
additional discovery will not affect a district court's ruling on the merits, denying that 
discovery is not an abuse of discretion.”); Century 21 Real Estate Corp. v. Sandlin, 846 
F.2d 1175, 1181 (9th Cir. 1988) (district court did not abuse discretion when denying 
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Issuing a scheduling order that limits discovery to factual issues that are relevant and in 

genuine dispute will permit this case to proceed in a manner that comports with the 

limitations imposed by Rule 26(b). 

Although Rule 26(b)(1) of the Federal Rules of Civil Procedure allows the parties 

to “obtain discovery regarding any non-privileged matter that is relevant to any party’s 

claim or defense and proportional to the needs of the case,” the Court may, under  Rule 

16(b), issue a scheduling order to “modify the extent of discovery.”  See Rule 

16(b)(3)(B)(ii); 1 Steven S. Gensler, Federal Rules of Civil Procedure, Rules and 

Commentary, Rule 16 (2018 ed.) (“The Supreme Court has explicitly remarked on the 

broad discretion of trial courts – vested under Rule 26 and implemented through Rule 16 

– to ‘tailor discovery narrowly and to dictate the sequence of discovery.’” (quoting 

Crawford-El v. Britton, 523 U.S. 574, 598 (1998))).  Because Rule 16(b) authorizes the 

use of scheduling orders to limit discovery to avoid undue burden, “Rule 26(c) Orders 

have become less important to address these concerns, which may often arise without the 

filing of a Rule 26(c) motion.”  8A Charles Alan Wright & Arthur R. Miller, Federal 

Practice and Procedure § 2040 (3d ed. April 2018 update); see also Fed. R. Civ. P. 

16(b) advisory committee’s note to 1983 amendment (“The use of the term ‘judge’ in 

[Rule 16(b)] reflects the Advisory Committee’s judgment that it is preferable that 

[scheduling orders] should be handled by a district judge rather than a magistrate”).   

In the alternative, the United States and relator Poehling seek a protective order 

under Rule 26(c)(1), which gives courts broad discretion to “issue an order to protect a 

party or person from annoyance, embarrassment, oppression, or undue burden or 

expense.”  Fed. R. Civ. P. 26(c)(1).  While Rule 16 authorizes a district judge to control 

and facilitate discovery, “the governing standards by which the court can rule on 

discovery requests . . . are found in the discovery rules themselves.”  6A Charles Alan 

Wright & Arthur R. Miller, Federal Practice and Procedure § 1528 (3d ed. April 2018 

                                           
additional time to conduct discovery of materials which would not “alter the district 
court’s finding” on central issue in case). 
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update).  Consistent with the preference that judges affirmatively manage case discovery, 

Rule 26 is “intended to encourage judges to be more aggressive in identifying and 

discouraging discovery overuse.”  Fed. R. Civ. P. 26 advisory committee’s note to 2015 

amendment.  Indeed, a district court judge can forbid requested discovery altogether 

under Rule 26(c)(1)(A).  

A. The Complaint Alleges that Defendants Failed to Correct Diagnosis Codes 

Which They Knew From Their Own Chart Reviews Were Unsupported  

Defendants demand the production of internal CMS and law enforcement 

documents purportedly related to whether MA Plans were required to “validate the 

accuracy of diagnosis codes submitted on claims data before they submit claims data to 

CMS for purposes of Risk Adjustment.”  As was the case with its arguments in Swoben, 

United continues to misconstrue the nature of this case and its underlying obligations to 

the MA program.  In Swoben, United argued that there was no “authority indicat[ing] 

that a [MAO] was obligated to undertake affirmative steps to unearth potentially 

unsupported codes” in claims by medical providers.  848 F.3d at 1173.  The Ninth 

Circuit noted that this argument was inapposite, explaining that Swoben was “not a case 

about whether [MAOs] have to take affirmative steps to verify risk adjustment data.  

[United] indisputably took such steps by conducting retrospective chart reviews.”  Id. at 

1179.  Accordingly, the real question in Swoben was not whether United was obligated 

to verify diagnostic data in provider claims, but rather what United was required to do 

after it “indisputably . . . conduct[ed] retrospective chart reviews.”  Id. at 1179.  The 

Ninth Circuit answered that question by holding that Defendants had an obligation to 

correct known unsupported diagnoses submitted for risk-adjusted payments.  Id. at 1174-

75, 1179.   

 United now attempts to set up the same straw man already knocked down in 

Swoben.  According to United, the government contends that MAOs “are required to 

delete unsupported codes they could possibly have discovered were unsupported by 

auditing separate submissions by providers.”  See Opposition to Plaintiff’s Motion for 
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Partial Summary Judgment (Dkt. 250) at 2 (emphasis in the original).  United then 

explains that this allegation is a “very different thing” than the allegation that “MA Plans 

are required to delete every code they know is unsupported.” Id. (emphasis supplied).  

United’s statements are only half right.  United is correct that the contention that (1) 

United was required to look for errors beyond those revealed by the chart reviews it 

indisputably conducted is very different from the contention that United was required to 

delete known errors.  United, however, is wrong that the first contention is part of this 

case.  Notably, United does not cite the First Amended Complaint to support its 

assertion.  That is because it is not in the pleading.  

B. The Obligation to Correct Known Coding Errors Has Already Been Resolved 

as a Matter of Law 

In addition to seeking documents pertaining to an MAO’s broader obligation to 

verify diagnosis coding, United also has threatened to move to compel production of 

privileged information more particularly related to “the government’s understanding of 

whether [MAOs] were required to ‘look both ways’.”  See Ltr. from D. Rowe at 5 

(Exhibit 20).  Although this request may seem more in line with the contentions in the 

government’s complaint, there is still no justification for United to seek internal CMS 

deliberative materials or law enforcement sensitive documents on this issue.  As noted, 

in Swoben, the Ninth Circuit held as a matter of law that United had an obligation to 

correct diagnosis codes that it knew to be invalid.  Notably, the Ninth Circuit recently 

reaffirmed Swoben’s holdings in another opinion addressing the MA program.  See 

United States ex rel. Silingo v. Wellpoint, Inc., 895 F.3d 619 (9th Cir. 2018).   

In Silingo, the Ninth Circuit again considered an MAO’s legal obligations 

concerning accurate coding and the materiality of diagnosis codes to risk-adjusted 

payments by Medicare.  The appellate court reaffirmed that a beneficiary’s medical 

record is ultimately determinative of whether a diagnosis code is accurate.  Silingo, 895 

F.3d at 624 (“Every diagnosis code submitted to CMS must be based on a ‘face-to-face’ 

visit that is documented in the medical record.”).  The appellate court also emphasized 
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that CMS does not verify the accuracy of diagnosis codes submitted by MAOs and that 

MAOs are responsible for the accuracy of the diagnostic data they submit to CMS and 

must take measures “to correct non-compliance with CMS’ program requirements.”  Id. 

(“CMS is unable to confirm diagnoses before calculating capitation rates [and] [i]nstead 

the agency accepts the diagnoses as submitted . . . .”).  This Court likewise came to the 

same conclusion when ruling on United’s motion to dismiss the government’s complaint.  

Dkt. 212, at 5 (“MA Organizations have an obligation to withdraw, or delete, previously 

submitted invalid diagnosis codes.”). 

The legal obligation to delete unsupported diagnosis codes is also covered in the 

government’s briefs in support of the motion for partial summary judgment (Dkt. 234-1) 

and the motion to dismiss defendants’ counterclaim (Dkt. 236-1).  As explained in those 

briefs, this obligation to delete invalid codes derives from the plain language of the 

controlling MA regulations, contracts between Defendants and CMS, and the manual 

provisions which are incorporated into those contracts, and has already been recognized 

by the Ninth Circuit.  See Dkt. 234-1, at 6-13, 15-18; Dkt. 236-1, at 4-8, 15-24.  No 

amount of discovery will change Defendants’ legal obligations or the payment structure 

of the MA program.  Nor is Defendants’ improper attempt to re-litigate these issues a 

valid reason to impose unduly broad, burdensome, and costly discovery on the United 

States and the Department of Health and Human Services. 

C. The Discovery Pursued by United is Not Relevant to Allegations in This Case 

Even if the Ninth Circuit had not already ruled as a matter of law that MAOs have 

an obligation to correct diagnosis codes known to be false, the internal deliberative 

material and law enforcement information sought by United would be irrelevant to the 

factual issues for which they are being sought.  

1. The Risk-Adjustment System By Design Relies on Diagnosis Codes to 

Determine Payment Amounts 

United contends that the information that it seeks is relevant to the issue of 

materiality.  The False Claims Act defines material to mean having “a natural tendency 
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the payment or receipt of money.”  31 U.S.C. §3729(b)(4).  In this case, based on the 

risk-adjusted payment structure of the MA program, certain medical diagnoses directly 

affect payment amounts and, thus, are inherently material.  As the United States has 

discussed on several occasions, and as the Ninth Circuit recognized in Swoben, 

“diagnoses codes contribute to an enrollee’s risk score, which is used to adjust a base 

payment rate.”  Id. at 1167-68.  Thus, there is an automatic causation between the invalid 

diagnoses submitted by defendants and the risk-adjusted payments made by Medicare.  

Critically, United’s discovery requests ignore the automated payment structure of 

the MA program.  The materiality of the codes that United used to inflate its payments in 

this case derives from CMS’ decision to implement electronic processing of codes 

submitted by MAOs.  The system is hard-wired, by design, to use codes to expedite 

payment of risk-adjusted claims.  Simply put, payment amounts are determined based on 

inputs from an MAO which are exclusively within the control of the party submitting the 

codes.  The same is true with respect to deleted codes, in that those inputs to the system 

also come from the MAOs, and overpayment amounts are determined and recouped 

based on those submissions.   

In Silingo the Ninth Circuit recognized that “diagnosis codes . . . [are] the key to 

calculation of capitation rates.”  895 F.3d at 624.  Thus, the appellate court also 

recognized the direct link between invalid codes and Medicare payments:  “if enrollee 

diagnoses are overstated, the capitation payments to [MAOs] will be improperly 

inflated.”  Id. at 625 (emphasis supplied).  Silingo is particularly instructive because it 

concerned the very same issue in this case:  the inaccuracy of diagnoses submitted for 

risk-adjusted payments.  Id. at 626.  Silingo made clear that the link between diagnosis 

codes and payment is direct.  Id. at 632 (“And all of these organizations had an incentive 

to pass along fraudulent data because, by overstating diagnoses, they could yield more 

revenue and profit under the capitated payment system—and it was not certain that they 

would get caught.”).  The fact that in this case Defendants’ scienter concerning the 

invalidity of the diagnoses derives from chart reviews conducted after they submitted the 
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claims (thereby giving rise to liability under the “reverse false claim” provision at 31 

U.S.C. § 3729(a)(1)(G)), does not affect the directness of the causal link between the 

invalid diagnoses they failed to correct and the inflated risk adjusted payments they 

improperly received and retained as a result.   

The February 2018 decision by this Court on Defendants’ Motion to Dismiss was 

in accord with the Ninth Circuit’s opinions in Swoben and Silingo.  This Court 

recognized that the diagnosis codes that MAOs submit to CMS directly impact the 

payments made by CMS.  Dkt. 212, at 15 (“not only do various contractual and 

regulatory materials require Defendants to submit accurate diagnostic data, but that data 

is central to the calculation of the amount of money CMS pays to Defendants”).  United 

fails to explain how internal CMS deliberative or law enforcement investigation 

documents will alter, much less negate, the payment structure of the MA program or the 

direct connection between invalid diagnosis codes and government payment as a result 

of that structure.    

Moreover, the February 2018 ruling by this Court specifically addressed the type 

of law enforcement information that is the focus of United’s discovery.  The Court noted 

that the government’s suspicions about United’s compliance with accuracy requirements 

did not mean CMS had information about which particular diagnoses were unsupported 

– and, therefore “CMS could not know how it should change the risk adjustment 

payments.”  Dkt. 212, at 21.  Thus, the Court concluded, CMS’ continued payments 

“despite generalized knowledge of ‘one way’ Chart Reviews and problematic diagnosis 

codes” does not negate the “materiality” of United’s failure to delete invalid diagnoses.  

Accordingly, even if there were any factual issue left to probe, there is no remotely 

plausible expectation that information compiled during a law enforcement investigation 

of some other MAO would yield evidence relating to the materiality of any diagnostic 

code submitted by United, including whether CMS had actual knowledge that any code 

submitted by United was invalid -- which is the subject of this case. 

United’s request for information related to law enforcement investigations that 
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occurred after payment by CMS is deficient for another reason.  Whatever law 

enforcement actions did or did not occur do not alter the fact that the MA program is 

structured to rely on diagnosis codes to determine payment amounts.  As explained, the 

materiality of the diagnosis data is a product of the payment system’s automated 

operation.  Because risk-adjusted payments are based on reported diagnoses, if an MAO 

refrains from submitting an unsupported code, or deletes a code after it has been 

submitted, there can be no dispute that such an action will have an impact on the size of 

the risk adjusted payment.   

United’s contentions regarding any actions by the government subsequent to 

payment to recover overpayments conflate the separate questions of materiality and 

estoppel.  United’s position, generously construed, is that the government should be 

estopped from enforcing the plain language of the MA regulations and contracts in this 

case based on how it handled other enforcement matters.  This estoppel argument fails as 

a matter of law, however, as discussed in the United States’ and relator’s Motion to 

Strike Defendants’ affirmative defenses (Dkt. 235-1, at 9-11), as well as the Motion to 

Dismiss Defendants’ counterclaim (Dkt 236-1, at 23).   

2. Non-Public Information is Not Relevant to Defendants’ Scienter 

Finally, United contends that CMS’s non-public documents may be relevant to the 

issue of scienter – notwithstanding the fact that United has never seen the documents.  

Scienter in this case involves whether United “knew,” as that term is defined in the FCA, 

that submitted diagnosis codes were unsupported by patient charts.  None of the 

discovery sought by United of internal government deliberations or actions will shed 

light on or affect what the defendants knew about the diagnosis codes and whether they 

should have been deleted.  See, e.g., United States v. Tenet, No. CV-03-206, 

Memorandum and Order at 9 (C.D. Cal. filed Sept. 7, 2005) (Exhibit 23) (“Evidence of 

other’s confusion over the coding standards does not tend to establish whether 

[defendant] itself was confused by those coding standards, nor does it tend to show that 

[defendant’s] interpretations of those standards was ‘reasonable’.”).   
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By contrast, some guidance communicated by the government publicly may be 

relevant to United’s state of mind, and there are plenty of public pronouncements made 

by the agency setting forth the agency’s view of whether an MAO should delete 

diagnosis codes.  This guidance is already available to United, and is consistent with the 

governing contractual and regulatory requirements which both the Ninth Circuit and this 

Court have already determined required United to delete diagnosis codes that it knew 

were invalid.  For example, in 2013, the agency stated in the Medicare Managed Care 

Manual that MAOs must delete erroneous diagnosis codes, and United expressly agreed 

in its MA Contract to comply with this document.  See Dkt. 234-1, Exhibit 5 at § 40 (“If 

upon conducting an internal review of submitted diagnosis codes, the plan sponsor [or 

MAO] determines that any ICD-9-CM diagnosis codes that have been submitted do not 

meet risk adjustment submission requirements, the plan sponsor [or MAO] is responsible 

for deleting the submitted ICD-9-CM diagnosis codes as soon as possible”); Section A 

of Article II and Section A(1) of Article IX of the Part C contract (Exhibit 1) (expressly 

requiring MAOs to operate “in compliance with… [the] Medicare Managed Care 

Manual”).  CMS’s view has been reflected in other public guidance dating back to 2003.  

See, e.g., 2003 Regional Risk Adjustment Training For Medicare+Choice Organizations, 

Participant Guide, at § 6.12.3 (Exhibit 16) (stating that M+C organizations must submit 

delete records when an erroneous diagnosis cluster has been accepted by RAPS and 

stored in the RAPS Database); 2004 Regional Risk Adjustment Training For Medicare 

Advantage Organizations, Participant Guide, at § 4.16 (Exhibit 17) (“M+C organizations 

must submit delete records when an erroneous diagnosis cluster has been accepted by 

RAPS and stored in RAS.”); 2006 Risk Adjustment Data Basic Training For Medicare 

Advantage Organizations, Participant Guide, at § 4.16 (Exhibit 18) (“MA organizations 

must submit delete records when an erroneous diagnosis cluster has been accepted by 

RAPS and stored in the RAPS database.”); 2008 Risk Adjustment Data Technical 

Assistance For Medicare Advantage Organizations Participant Guide, at § 4.16 (Exhibit 

19) (same).  The above-cited Participant Guides and Manual Section are only examples; 
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they do not come close to representing the full universe of information and guidance 

publicly issued by the government since the inception of the MA program.   

CMS has also published extensive information on the system it uses to process 

MAO-submitted diagnosis codes and issue risk adjusted payments.  See, e.g., 2008 Risk 

Adjustment Data Technical Assistance For Medicare Advantage Organizations 

Participant Guide (Exhibit 19), Module 2 - “Risk Adjustment Submission Process 

Overview” and Module 4 - “Data Submission”; EDI Agreement (Dkt. 234-1, Exhibit 2).  

As discussed, this payment system is inexorably based on diagnosis codes submitted by 

Defendants.   

Moreover, since the beginning of the MA program, CMS has issued extensive 

information on steps it has implemented to promote compliance with the requirement 

that diagnoses must be substantiated by the beneficiaries’ medical records in order to be 

valid for payment purposes.  As early as 1999, CMS announced that it was undertaking 

“payment validation activity” that was “intended to improve the accuracy of the risk 

adjustment data . . . submitted to CMS for payment.”  Policy and Technical Changes to 

the Medicare Advantage Program, 74 Fed. Reg. 54,634, 54,674 (Oct. 22, 2009).  These 

“risk adjustment data validation (RADV) audits” sought “to confirm the presence of risk 

adjustment conditions (that is, diagnoses [relevant to risk adjustment]) as reported by 

MA organizations for their enrollees and confirmed via medical record documentation.”  

Id.  These audits were “aimed at validating that a particular Medicare beneficiary indeed 

has the medical condition for which the MA organization has been paid.”  75 Fed. Reg. 

at 19,748; see 42 C.F.R. § 422.310(e) (requiring insurers “to submit a sample of medical 

records for the validation of risk adjustment data”); 2009 Proposed Rule, 74 Fed. Reg. at 

54,674 (RADV audits are “intended to improve the accuracy of the risk adjustment data 

. . . submitted to CMS for payment”).   

Unlike the information that HHS has publicly issued, which may be relevant to 

United’s knowledge of its obligation to delete diagnosis codes, United does not contend 

that any of the discovery it seeks involves information that was disclosed to United.  If 
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United did not receive or could not have obtained the requested information publicly as a 

participant in the MA program, then there is no way that that information could have 

shaped its knowledge about invalid diagnosis codes and its obligation to delete them.   

Under these circumstances, United has failed to establish that this information has any 

probative value that justifies the burdensome discovery it seeks.   

IV. CONCLUSION 

The government estimates at this juncture that there are over 675,000 documents 

that agency personnel and DOJ attorneys must review for privilege.  This number will 

expand considerably as electronic searches yield more potentially responsive documents.  

This number also does not include all of the law enforcement files that would require 

close review.  The identification and review of material potentially covered by the 

deliberative process privilege is inordinately time consuming because of the nature of 

such material, which can include drafts, internal comments, handwritten notes, and 

meeting minutes.  Unlike attorney-client communications or attorney work-product, 

which are more easily identified based on the custodians and search terms, deliberative 

material is interspersed throughout agency records and distinguishable only by its timing 

and context.  If discovery in this case is not subject to appropriate limits based on 

relevancy, the identification, review, and logging of irrelevant deliberative process 

material will continue to consume an unwarranted and unnecessary amount of agency 

resources and government funds.  For these reasons, the United States respectfully 

requests that the Court set appropriate limits on the discovery demanded by United and 

hold that no further discovery is permitted with respect to issues that have been resolved 

by the Ninth Circuit or decisions by this Court, and in any event are not relevant to any 

issues in this case.  
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DECLARATION OF MARTHA GLOVER 

I, Martha Glover, declare: 

1. I am an attorney and a Civil Law Clerk II (contractor) for the United States 

Department of Justice, Civil Division, in Washington, D.C.  I have been so employed for 

nearly 6 years.  I have personal knowledge of the matters set forth herein and, if called to 

testify, could and would testify competently thereto. 

2. Attached hereto as Exhibit 16 is a true and correct copy of portions of the 

Center for Medicare and Medicaid Services’ (“CMS’”) 2003 Regional Risk Adjustment 

Training For Medicare+Choice Organizations, Participant Guide, at § 6.12.3.  The 

complete version of this document is available publicly at the following CMS website 

address:  https://csscoperations.com/internet/Cssc.nsf/files/participant-guide102703-

revb_112403.pdf/$FIle/participant-guide102703-revb_112403.pdf.  

3. Attached hereto as Exhibit 17 is a true and correct copy of portions of 

CMS’ 2004 Regional Risk Adjustment Training For Medicare Advantage Organizations, 

Participant Guide, at § 4.16.  The complete version of this document is available publicly 

at the following CMS website address:  

https://csscoperations.com/internet/Cssc.nsf/files/partguide-revisions-

1a_030205.pdf/$FIle/partguide-revisions-1a_030205.pdf.  

4. Attached hereto as Exhibit 18 is a true and correct copy of portions of 

CMS’ 2006 Risk Adjustment Data Basic Training For Medicare Advantage 

Organizations, Participant Guide, at § 4.16.  The complete version of this document is 

available publicly at the following CMS website address:  

https://csscoperations.com/internet/Cssc.nsf/files/raps-participant-

guide_081606.pdf/$FIle/raps-participant-guide_081606.pdf. 

5. Attached hereto as Exhibit 19 is a true and correct copy of portions of 

CMS’ 2008 Risk Adjustment Data Technical Assistance For Medicare Advantage 

Organizations Participant Guide, Module 2 - “Risk Adjustment Submission Process 

Overview,” Module 4 - “Data Submission,” and § 4.16.  The complete version of this 
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6.12.3    M+C Organization Responsibilities Regarding Deletions 

M+C organizations must submit delete records when an erroneous diagnosis cluster has been 
accepted by RAPS and stored in the RAPS Database. 

 
If a diagnosis cluster is deleted for the purpose of correcting data, the M+C organization is 
responsible for submitting the correct diagnosis cluster. Conversely, if the M+C organization submits 
corrected data, the M+C organization must submit the appropriate deletion records. That is, if the 
correct diagnosis cluster is submitted, the erroneous diagnosis cluster cannot be ignored. 

 
If a correction applies to the same beneficiary as the deletion, the correction may be included in the 
same CCC record as the deletion (do not exceed 10 diagnosis clusters per CCC record). 

 
If the corrected diagnosis cluster belongs to a different beneficiary than the deleted diagnosis cluster, 
the correct diagnosis cluster may be submitted in the same file as the deletion. 

 
6.12.4   2003 Reconciliation Data 

After September 27, 2002, payment year 2003 reconciliation hospital inpatient data 
(discharge dates: July 1, 2001 through June 30, 2002) must be submitted as a 111 or 
11Z bill type. The most recent information will be stored. This is similar to the overlay 
process used prior to the automated encounter data adjustment process described 
above. The “From” and “Through” dates will be checked to identify duplicate 
transactions and determine which of the duplicate transactions was submitted most 
recently. The latest version will be utilized in the risk adjustment model, and the 
remaining submissions will be discarded. 

 
 
 
 
 
 
 
 
 
 
 

Aspen Systems Corporation 
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4.16 M+C Organization Responsibilities Regarding Deletions (Slide 21)

M+C organizations must submit delete records when an erroneous diagnosis cluster has been
accepted by RAPS and stored in RAS. 

If a diagnosis cluster is deleted for the purpose of correcting data, the M+C organization is
responsible for submitting the correct diagnosis cluster. Conversely, if the M+C organization submits
corrected data, the M+C organization must submit the appropriate deletion record. That is, if the
correct diagnosis cluster is submitted, the erroneous diagnosis cluster cannot be ignored. 

If a correction applies to the same beneficiary as the deletion, the correction may be included in the 
same “CCC” record as the deletion (Do not exceed 10 diagnosis clusters per “CCC” record). 

If the corrected diagnosis cluster belongs to a different beneficiary than the deleted diagnosis cluster, 
the correct diagnosis cluster may be submitted in the same file as the deletion. 

M+C organizations should not delete a diagnosis code or record repeatedly on the same day and
on the same record. M+C organizations should implement a process to ensure that only one
instance of a specific diagnosis cluster (either add or delete) is submitted on a given day. 

Aspen Systems Corporation
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4.16 MA Organization Responsibilities Regarding Deletions (Slide 22) 

MA organizations must submit delete records when an erroneous diagnosis cluster has been accepted 
by RAPS and stored in the RAPS database. 

If a diagnosis cluster is deleted for the purpose of correcting data, the MA organization is responsible 
for submitting the correct diagnosis cluster. Conversely, if the MA organization submits corrected 
data, the MA organization must submit the appropriate deletion record. That is, if the correct 
diagnosis cluster is submitted, the erroneous diagnosis cluster cannot be ignored. 

If a correction applies to the same beneficiary as the deletion, the correction may be included in the 
same “CCC” record as the deletion. (Do not exceed 10 diagnosis clusters per “CCC” record.) 

If the corrected diagnosis cluster belongs to a different beneficiary than the deleted diagnosis cluster, 
the correct diagnosis cluster may be submitted in the same file as the deletion. 

MA organizations should not delete a diagnosis code or record repeatedly on the same day and 
on the same record. MA organizations should implement a process to ensure that only one 
instance of a specific diagnosis cluster (either add or delete) is submitted on a given day. 
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MODULE 2 – RISK ADJUSTMENT SUBMISSION PROCESS OVERVIEW 

Purpose 

The success of Medicare Advantage (MA) risk adjustment is dependent upon organizations understanding 
the process of collecting and submitting accurate risk adjustment data. The purpose of this module is to 
provide participants with important terms, key resources, and schedule information that will provide the 
foundation for this training. 

Learning Objectives 

At the completion of this module, participants will be able to: 

Define common risk adjustment terminology. 
Demonstrate knowledge in interpreting key components of the risk adjustment process. 
Interpret the risk adjustment schedule. 
Identify the Centers for Medicare & Medicaid Services (CMS) outreach efforts available to 
organizations. 

ICON KEY 
Example  
Reminder         
Resource         

2.1 Common Risk Adjustment Terms (Slide 7) 

Table 2A provides descriptions of common risk adjustment terminology. 

TABLE 2A – RISK ADJUSTMENT COMMON TERMS 

 TERM  DESCRIPTION 

FERAS Risk adjustment submitters send data to Palmetto through the Front End 
Risk Adjustment System.

RAPS Risk adjustment data are processed by the Risk Adjustment Processing 
System.

RAS The Risk Adjustment System calculates the risk score. 
MAR The Medicare Advantage Prescription Drug System calculates the risk 

payment.
Common UI The Common UI maintains Medicare beneficiary eligibility data. 
HPMS The Health Plan Management System is a CMS MA information system 

that contains health plan-level data. 
Re uired Diagnosis ICD- -CM diagnosis codes required to be submitted for the CMS-Hierarchical 

Condition Category (HCC) model and for future model development. 

2-1
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2.2 Risk Adjustment Process Overview 

Hospital inpatient, hospital outpatient, and physician risk adjustment data must be submitted at least 
quarterly. Risk adjustment data are processed through RAPS. 

2.2.1 Risk Adjustment Data Re uirements (Slide 8) 

The data required under the risk adjustment process include: 

- Health Insurance Claim (HIC) number. 
- Diagnosis code. 
- Service from date. 
- Service through date. 
- Provider type (hospital inpatient, hospital outpatient, physician). 

MA organizations must submit data at least quarterly to CMS. 

Each quarterly submission should represent approximately one-fourth of the data that the MA 
organization will submit during a data collection year. MA organizations will be monitored to ensure 
compliance.

All beneficiary ICD- -CM diagnosis codes required for the CMS-HCC risk adjustment model must be 
reported at least once per enrollee in the data collection period.  

2.2.2 Risk Adjustment Data Collection (Slide ) 

MA organizations may choose to collect data from providers in a variety of formats: 

- Standard fee-for-service claim or encounter formats 
Uniform Billing Form (UB- 4) 
HCFA 15  
National Standard Format (NSF) v3. 1 
American National Standards Institute (ANSI) 12 837 v3 .51 or v4 .1 . Health Insurance 
Portability and Accountability Act (HIPAA) mandated transactions must use v4 .1 . 

- Superbill

- RAPS format 
HIC number 
Provider type 
Diagnosis code 
Service from date 
Service through date 

2-2
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2.2.3 Risk Adjustment Data Submission (Slide 10) 

MA organizations must submit data to CMS through FERAS (Palmetto GBA) utilizing the following 
formats:

- RAPS format (all types of data) 
- Direct Data Entry Screen (all types of data) 

Figure 2A illustrates the risk adjustment dataflow.

2-3
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2-4

2.2.4 Risk Adjustment Dataflow (Slide 11) 

Hospital/physician submits data to MA organization via: 
- Full or abbreviated UB- 4, HCFA 15 , NSF v3. 1, 

ANSI x837 v3 .51 or v4 .1 , Superbill or RAPS 
format.

The MA organization submits these data at least  
quarterly to Palmetto GBA.

The MA organization submits the data via Direct 
Data Entry or in the RAPS format. 

The data are sent to FERAS for processing where the 
file-level data, batch-level data, and first and last detail 
records are checked. 

If any data are rejected, then data are reported on the 
FERAS Response Report.

After passing the FERAS checks, the file is submitted to 
RAPS where detail editing is performed.  

The RAPS Return File is returned daily and shows all 
records approved and where errors occurred. 

The RAPS Transaction Error Report displays records on 
which errors occurred. 

The RAPS Transaction Summary Report is sent to the MA 
organization daily and identifies data that have been 
finalized in RAPS database. 

The Duplicate Diagnosis Cluster Report identifies 
diagnosis clusters submitted with information that 
duplicates a stored cluster. 

The RAPS Monthly Plan Activity Report and Cumulative 
Plan Activity Report provides a summary of all diagnoses 
stored for a given time period. 

Distributed monthly and quarterly, the Error Frequency 
Report provides an overview of all errors associated with 
files submitted in test and production. 

RAPS database stores all finalized diagnosis clusters.  

RAS calculates the Risk Adjuster Factors by executing the 
CMS-HCC model. 

MARx is used in the calculation of payments and 
determination of plan payments. MARx replaced 
Medicare Managed Care System (MMCS) on November 
15, 2 5.

Figure 2A – Risk Adjustment Dataflow 

MA Organization 
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2.2.5 Important Information About Risk Adjustment Processing 

MA organizations transmit data to FERAS at Palmetto GBA.  

FERAS performs format and face validity checks on the file- and batch- level as well as formatting 
verification on the first and last detail record (CCC) in the file. 

If the data fail the front-end checks, the complete file is rejected at the front end. 

The FERAS Response Report identifies whether the file is accepted or rejected up front. 

Once the file has passed front-end checks, it moves to RAPS. All validity edits on detail-level data are 
performed in this system. 

Processing time from beginning to end should take approximately 1 to 2 days. 

After the file has processed through RAPS, the MA organization will receive a RAPS Return File and 
RAPS Transaction Error Report identifying any errors. 

All ICD- -CM diagnoses that pass validity edits are stored in the RAPS database. 

The MA organization will also receive a RAPS Transaction Summary Report reflecting all finalized data 
sent to the RAPS database along with all rejected data. 

The MA organization also receives two monthly risk adjustment management reports: 1) the RAPS 
Monthly Plan Activity Report and 2) the RAPS Cumulative Plan Activity Report. 

All data are converted to the RAPS format and returned in the RAPS Return File. 

Interim bills (112 and 113 bill types) are not accepted. If a MA organization receives interim bills, do 
not submit the hospital inpatient diagnoses on receipt of the final bill (114 bill type). 

2-5
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2.3 Submission Schedule (Slide 12) 

The elimination of the payment lag changes the submission schedule. This requires MA organizations to 
meet three submission deadlines the first Friday in September, the first Friday in March of each year, 
and a reconciliation (final submission) deadline of January 31. The schedule is illustrated in Table 2B. 

TABLE 2B – SUBMISSION TIMETABLE 

CY DATES OF SERVICE 

INITIAL 
SUBMISSION 

DEADLINE 
FIRST

PAYMENT DATE 

FINAL 
SUBMISSION 

DEADLINE 

2 8 July 1, 2 6 through June 3 , 2 7 September 7, 2 7 January 1, 2 8 NA

2 8 January 1, 2 7 through December 31, 2 7 March 7, 2 8 July 1, 2 8 January 31, 2  

2 July 1, 2 7 through June 3 , 2 8 September 5, 2 8 January 1, 2  NA

2 January 1, 2 8 through December 31, 2 8 March 6, 2  July 1, 2  January 31, 2 1  

2 1 July 1, 2 8 through June 3 , 2  September 4, 2  January 1, 2 1  N/A

2 1 January 1, 2  through December 31, 2  March 5, 2 1  July 1, 2 1  January 31, 2 11 
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2.4 Training and Support (Slide 13) 

To ensure that participating organizations have the necessary tools and information to be successful with 
the risk adjustment process, CMS has planned the following outreach efforts, as described in Table 2C. 

TABLE 2C – TRAINING AND SUPPORT 

INITIATIVE DESCRIPTION 

Customer Service & Support 
Center (CSSC) 

This toll free help line (1-877-534-2772) is available Monday – Friday, :  
a.m. to 7:  p.m. Eastern Time (ET) (with the exception of corporate 
observed holidays) to provide assistance. 

The support center provides ongoing assistance. 

The FERAS system is available to submit risk adjustment data 24 hours a day, 
7 days a week regardless of holidays. The only exception is from 5:  PM EST 
- 1 :  PM EST on Sunday when systems and equipment undergo routine 
maintenance. 

www.csscoperations.com The CSSC website, www.csscoperations.com is the gateway to RAPS. isitors 
to the site can access information about RAPS/FERAS, including opportunities 
to register for service, enroll to submit risk adjustment data, and obtain 
comprehensive information about data entry and report layouts. In addition, 
the site provides valuable links to CMS instructions and other official resources. 
Monthly User Group and other training information are regularly posted. 
Finally, the site provides up-to-date system status alerts and answers to 
frequently asked questions (FA s) about risk adjustment. 

To register for email updates, go to www.csscoperations.com, click on Risk 
Adjustment Processing System (RAPS), and then click on Register for 
Medicare Advantage . Afterwards, click on new registrations only  and 
complete the registration form. 

User Groups Conducted once each month from 1:3  – 2:3  p.m. ET. The purpose of the 
User Group meeting is to share information among participants, distribute new 
information, and identify issues for future resolution. Meeting notes and &As 
are provided. 

To register online for User Groups, go to ugregistration@tarsc.info.
Onsite Consultation On-site consultation visits provide MA organizations with the opportunity to 

gain valuable information about risk adjustment data submission and data 
validation processes. These consultations generally occur between April and 
May. Each visit includes a review of the MA organization’s system.  

www.tarsc.info The website, www.tarsc.info is the website for risk adjustment training and 
User Group information. The website includes information about trainings and 
user groups, training dates, locations, online registration, and training FA s. 
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MODULE 4 – DATA SUBMISSION 

Purpose (Slide 2) 

Medicare Advantage (MA) organizations must submit accurate diagnostic data when submitting risk 
adjustment data. This module describes the file layout for risk adjustment process submissions. 

Learning Objectives (Slides 3 4) 

At the completion of this module, participants will be able to: 

Understand the submission process requirements, connectivity options, and Risk Adjustment 
Processing System (RAPS) file layout. 
Identify the data elements required to submit risk adjustment data. 
Locate and describe the diagnosis clusters in the RAPS format. 
Understand the Direct Data Entry (DDE) process. 
Describe the filtering process. 
Describe the diagnoses deletion process. 

Resource      

Reminder      

ICON KEY 
Example     

4.1 Submission Process Re uirements (Slide 6) 

New MA organizations must complete an Electronic Data Interchange (EDI) Agreement with the Centers 
for Medicare & Medicaid Services (CMS) and submit that Agreement to the Customer Service and Support 
Center (CSSC) prior to submitting risk adjustment data. The EDI Agreement is a contract between the MA 
organization and CMS attesting to the accuracy of the data submitted. An officer (e.g., CEO) that 
represents the MA organization must sign this document.  New Plans must submit the EDI Agreement 
within 1 month of the HPMS effective date. 

MA organizations must make special arrangements to use a third party submitter. If the submitter is an 
entity other than an MA organization, the submitter must complete the Submitter ID Application Form, 
and an EDI Agreement form.  MA organization must complete, sign, and return the EDI Agreement for 
each plan number submitting data. CMS holds the MA organization accountable for the content of 
submissions regardless of who submits the data. 

New MA organizations must submit test data within 3 months of the HPMS effective date and a 
production file must be submitted within 4 months of the effective date. 

If a new contract number is assigned, the MA organization must submit a new EDI agreement.  If the 
submitter’s system successfully submitted test data previously, CMS does not require additional testing. 

4-1
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MA organizations must submit during each calendar quarter, at a minimum, approximately one-
fourth of their total risk adjustment data submission for the collection period. More frequent 
submissions are recommended and may benefit MA organizations in identifying data collection 
and submission issues early. 

4.2 Connectivity Options (Slide 7) 

Connectivity refers to the electronic connection between the MA organization and CMS. MA organizations 
use the electronic connection to submit risk adjustment data to CMS and receive information in return.   
All third party submitters and large plans that submit their own data must establish a connection to the 
Front End Risk Adjustment System (FERAS) through the Medicare Data Communication Network (MCDN) 
that AT&T Global Network Services (AGNS) provides.  The MCDN is the secure network linking RAPS data 
processing entries.  Table 4A describes the three connectivity options. 

TABLE 4A – CONNECTIVITY OPTIONS

Connect Direct
i e trans er s t are 

Pr uct

Formerly Network Data Mover (NDM). 
Mainframe-to-mainframe connection. 
Next day receipt of FERAS response. 

File Transfer Protocol
(FTP)

Modem-to-modem (dial-up) or lease line connection. 
Requires password and phone line. 
Same day receipt of FERAS response. 

Gentran
S nter rise i e 

rans er

Two connectivity options: 
-Secure File Transfer Protocol (SFTP)  standards based protocol via a 
vender.

-Secure Hyper Text Transfer Protocol (HTTPS), secure web interface. 

Small plans with less then or equal to 1 ,  members may submit data using the Gentran Mailbox. For 
technical support questions regarding Gentran mailbox, users may contact the Customer Support for 
Medicare Modernization (CSMM) by calling (8 ) 27-8 6 , emailing mmahelp@cms.hhs.gov, or viewing 
the website at http://www.cms.hhs.gov/mmahelp.

4.3 Re uired Diagnosis (Slide 8) 

alid diagnosis codes are ICD- -CM codes that CMS accepts as valid, but may not be included in the 
CMS-HCC Model.  Required diagnosis codes are ICD- -CM codes that CMS accepts as valid, and are 
included in the current or future CMS HCC Models. 

MA organizations must submit each required diagnosis at least once during a reporting period for each 
enrolled beneficiary.

For payments beginning on January 1, 2 , the initial submission deadline is September 5, 2 8 
for the reporting period July 1, 2 7 through June 3 , 2 8. For payments beginning on July 1, 
2 , March 6, 2  is the submission deadline for reporting data with dates of service January 
1, 2 8 through December 31, 2 8. Refer to the Risk Adjustment Process Overview 
module, Table 2B.

4-2
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4-3

A required (model) diagnosis must meet the following criteria: 

MS-HCC),

pital inpatient, hospital 

The diagnosis must be collected according to the risk adjustment data collection instructions. 

 from 

del, but not collected from one of the three provider types cannot be 
bmitted as risk adjustment data. 

S/CMS codes that are valid for the payment year. The list is 

The diagnosis is included in the current or future CMS-Hierarchical Condition Category (C
Prescription Drug (RxHCC) or End Stage Renal Disease (ESRD) risk adjustment models. 
The diagnosis must be received from one of the three provider types (hos
outpatient, and physician) covered by the risk adjustment requirements. 

MA organizations may elect to submit a diagnosis more than once during a data collection period for any
given beneficiary, as long as that recorded diagnosis was from a face-to-face visit with one of the three 
provider types covered under risk adjustment. MA organizations may submit any diagnoses received
the three covered provider types, including diagnoses that are not in the CMS-HCC risk adjustment 
model. Diagnoses that are in the mo
su

A list of valid ICD- -CM codes for the risk adjustment models for any given payment year 
includes a list of published NCH
posted on the CMS website at 
http://www.cms.hhs.gov/MedicareAdvtgSpecRateStats/ 6 Risk adjustment.asp TopOfPage,
listed under Risk Model Diagnosis Codes ( IP, 34  D) – Updated 1 / 4/2 8 for current model 
codes, and future model codes are listed under Future Model Diagnoses.   Please be aware that 
both models (i.e., Current Model and Future Model) are required. 

ardless

med diagnoses. Confirmed diagnoses 
come from referring physician or physician extenders. 

4.4 Submission Formats (Slide ) 

ffective October 1, 2 7, MA organizations must submit data electronically using one of two formats: 

DDE screen (all provider types) 

4.5 Submission File Layout Logic (Slide 10) 

ubmissions are organized into three levels of data: 

tion
Detail-level information identifies the beneficiary 

Figure 4A illustrates a summary of the RAPS file structure. 

Do not submit risk adjustment diagnoses based on any diagnostic radiology services, reg
of the type of diagnostic radiology bill (outpatient department or physician component). 
Diagnostic radiologists typically do not document confir

E

RAPS format (all provider types)

S

File-level information identifies the submitter  
Batch-level information identifies the MA organiza
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4-4

RT AAA – FILE HEADER (Submitter Info) 
Always the first record on the file, and must be followed by Record Type (RT) BBB. 

Record ID 
Submitter ID 
File ID 
Transaction Date 
Production/Test Indicator 
Filler

RT BBB – BATCH HEADER (MA Organization Info) 
Must follow RT AAA or RT  and must be followed by RT CCC. 
- Record ID 
- Sequence Number 
- Plan Number 
- Filler

RT CCC – DETAIL RECORD (Beneficiary Info) 
Must follow RT BBB or RT CCC and may be followed by another RT CCC. 

Record ID 
Sequence Number 
Sequence Number Error 
Patient Control Number (optional) 
HIC Number 
HIC Error Code 
Patient Date of Birth (optional) 
Date of Birth Error Code 
Diagnosis Cluster (1  Occurrences) 

Provider Type 
From Date 
Through Date 
Delete Indicator 
Diagnosis Code 
Diagnosis Code – Filler 
Diagnosis Cluster – Error 1 
Diagnosis Cluster – Error 2 

Corrected HIC Number 
Filler

RT YYY – BATCH TRAILER 
Must follow RT CCC and may be followed by another RT BBB or RT . 
- Record ID 
- Sequence Number 
- Plan Number 
- CCC Record Total 
- Filler

RT ZZZ – FILE TRAILER 
Must follow RT , and must be the last record on the file. 

Record ID 
Submitter ID 
File ID 
BBB Record Total 
Filler

B
A

TC
H

 L
EV

EL

FI
LE

 L
EV

EL

D
ET

A
IL

 L
EV

EL

Figure 4A – RAPS File Structure Summary 
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4.6 Diagnosis Cluster 

The diagnosis cluster contains the core information used to calculate a risk adjustment factor. The 
following components are included in the cluster: 

Provider Type 
From Date 
Through Date 
Diagnosis Code 

A maximum of 1  diagnosis clusters are allowed per CCC record. Each cluster must include the items 
identified above. If any of these attributes are submitted more than once for the same HIC number, a 
duplicate diagnosis cluster error will occur. 

4.7 Provider Type 

MA organizations must submit risk adjustment data for hospital inpatient, hospital outpatient, and 
physician services. MA organizations may submit all provider types in the same CCC record. The provider 
type must be coded accurately. There is one provider type per diagnosis cluster. Table 4B shows the 
provider types and their codes. 

Type of Bill (TOB), which is coded on the UB- 4 during the collection of hospital data, may be used to 
assist in translating the correct provider type. Table 4B also shows the TOB and provider type correlation. 

TABLE 4B – PROVIDER TYPES 

PROVIDER TYPE CODE TYPE OF BILL 

Principal Hospital Inpatient (principal diagnosis) 1 111 or 11  
Hospital Inpatient Other (other diagnosis) 2 111 or 11  
Hospital Outpatient 1 131, 13 , 141 or 14  
Physician 2 N/A

Interim bills (112 and 113 bill types) are not accepted. If an MA organization receives interim 
bills, do not submit the hospital inpatient diagnoses until the receipt of the final interim bill (114 
bill type). 

4.8 From and Through Dates 

CC MMDD is the correct submission format for the From and Through  dates of service. 
The Through Date  defines the data used in the data collection year for risk adjustment purposes. 

June 3 , 2 6 is submitted as 2 6 63 .
able 4C shows the From  and Through Dates  for each provider type. T

4-5
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TABLE 4C – FROM AND THROUGH DATES 

PROVIDER TYPE FROM DATE THROUGH DATE 

Hospital Inpatient Admission Date Must have a through date and must 
be the discharge date 

Hospital Outpatient 

Physician

Exact date of patient visit 
or the first date service 
began for a series of 
services

Exact date of patient visit or the last 
date of service for a series of 
services

When a submitter submits a From Date  that does not include a Through Date  for physician or 
hospital outpatient services, RAPS automatically copies the From Date  into the Through Date  
field.

4.  Diagnosis Code 

Each required diagnosis code must be submitted at least once during a reporting period. 
The decimal is implied in the format. 

4.10 RAPS Format 

Table 4D describes each field of the RAPS file layout. 

The shaded fields in the table represent where the RAPS Return File provides new information after 
data processes through RAPS. 
There are two diagnosis cluster error fields because MA organizations can receive up to two errors on 
any diagnosis cluster. 

4-6
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TABLE 4D – RAPS FILE LAYOUT 

RAPS RECORD AAA – FILE HEADER 

FIELD NO POSITION SUBMISSION 
STATUS FIELD NAME E PLANATION 

1 1-3 Required Record ID File-level information that identifies the 
submitter. This field should always be populated 
with AAA.  

2 4- Required Submitter ID Identifies the submitter and should be populated 
with the six-digit alphanumeric SH  assigned by 
CSSC. 

3 1 -1 Required File ID 1 -digit alphanumeric character identifying the 
specific file submitted. This file name may not be 
repeated within a 12-month period. 

4 2 -27 Required Transaction Date Specifies the date that the file was submitted to 
Palmetto and formatted as CC MMDD. 

5 28-31 Required Production
Test Indicator 

Must be populated with PROD  or TEST.  
Submission test data proceeds through the entire 
process.

6 32-512 Spaces Filler Must be populated with 481 spaces. The Filler  
field allows for additional fields in the future. 

RAPS RECORD BBB – BATCH HEADER 

FIELD NO POSITION SUBMISSION 
STATUS FIELD NAME E PLANATION 

1 1-3 Required Record ID Batch-level information that identifies the MA 
organization is populated with BBB.  

2 4-1 Required Sequence
Number

This field identifies the batch submitted. The first 
batch in a file must begin with 1. All 
successive batch sequence numbers in the file 
must be incremented by one. This is a numeric 
field.

3 11-15 Required Plan Number Identifies the MA organization and should be 
populated with the five-digit alphanumeric 
contract assigned by CMS. (H , R , etc.) 

4 16-512 Spaces Filler Must be populated with 4 7 spaces. The Filler  
field allows for additional fields in the future. 

4-7
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TABLE 4D – RAPS FILE LAYOUT (CONTINUED) 

RAPS RECORD CCC – DETAIL LEVEL 
FIELD NO POSITION SUBMISSION 

STATUS
FIELD
NAME

E PLANATION 

1 1-3 Required Record ID Detail-level information that identifies the 
beneficiary information. This field should always be 
populated with CCC.  

2 4-1 Required Sequence
Number

This field identifies the detail record submitted. The 
first detail record in a batch must begin with 

1. All successive detail sequence numbers 
in the batch must be incremented by one. This is a 
numeric field. Limited to 1, ,  per day. 

3 11-13 RAPS RETURN Sequence
Number Error 
Code

This field must be submitted with spaces. Upon 
return, this field is populated with an error code if 
RAPS finds an error in the sequence number, or 
will remain blank if no errors were detected in the 
sequence number. 

4 14-53 Optional Patient Control
Number

This optional field may be used by the MA 
organization to identify the claim submitted. The 
field allows up to 4  alphanumeric characters. 

5 54-78 Required HIC The Health Insurance Claim number for the 
beneficiary. This is a 25-digit alphanumeric field. 
Enter spaces, not zeros, in unused spaces. 

6 7 -81 RAPS RETURN HIC Error Code This should be submitted with spaces. Upon return, 
this field is populated with an error code if RAPS 
finds an error in the HIC number, or remains blank 
if no errors were detected in the HIC number. 

7 82-8 Optional Patient DOB This optional field may be populated with the 
patient’s date of birth and is used to verify that the 
correct beneficiary identification was submitted. If 
the field is populated, it must be formatted as 
CC MMDD, and CMS edits this field against the 
information on file at the MBD. If no DOB is 
submitted, fill with spaces. 

8 - 2 RAPS RETURN DOB Error 
Code

This field must be submitted with spaces. Upon 
return, this field is populated with an error code if 
RAPS finds an error with DOB, or remains blank if 
no errors were detected in the DOB. 

4-8
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TABLE 4D – RAPS FILE LAYOUT (CONTINUED) 

RAPS RECORD CCC – DETAIL LEVEL (CONTINUED) 
FIELD NO POSITION SUBMISSION 

STATUS
FIELD
NAME

E PLANATION 

3-412 DIAGNOSIS-
CLUSTER (1  
occurrences)

The following 8 fields ( . - .7) may be repeated 
1  times in the same CCC  record with one 
diagnosis per cluster. Each diagnosis cluster must 
contain 32 characters or spaces. Plans must not 
skip clusters when submitting active diagnosis 
codes. If there are less than 1  diagnosis clusters 
the remaining clusters are space filled. If there are 
more than 1  diagnoses, a new CCC  record must 
be established. 

. Required Provider Type This 2-digit alphanumeric field identifies the site of 
service provided ( 1, 2,1 ,2 ). 

.1 Required From Date For hospital inpatient this describes the admission 
date. For physician and hospital outpatient this 
describes the date of service. Must be formatted as 
CC MMDD.

.2 Required Through Date For hospital inpatient this describes the discharge 
date. For physician and hospital outpatient this 
may be left blank and the system will fill with the 
From Date.  Must be formatted as CC MMDD. 

.3 Conditional Delete
Indicator

This field allows the MA organization to delete a 
diagnosis, for correction purposes, that has been 
stored in the RAPS database. Enter a D  or space. 

.4 Required Diagnosis Code This field is populated with the three-to five-digit 
ICD- -CM diagnosis code. The decimal is implied 
and should not be included (e.g., 42732). 

.5 SPACE Diagnosis Code
Filler

This field is designed to allow space for future ICD-
1 -CM codes and any other growth in the diagnosis 
cluster. This field must be populated with spaces. 

.6 RAPS RETURN Diagnosis
Cluster Error 1 

This field must be submitted with spaces. Upon 
return, this field is populated with one error code if 
RAPS finds an error in the diagnosis cluster, or 
remains blank if no errors were detected in the 
diagnosis cluster. 

.7 RAPS RETURN Diagnosis
Cluster Error 2 

This field must be submitted with spaces. Upon 
return, this field is populated with one error code if 
RAPS finds an error in the diagnosis cluster, or 
remains blank if no errors were detected in the 
diagnosis cluster. 

1 413-437 RAPS RETURN Corrected HIC 
number

This field must be submitted with spaces. If the MA 
organization has submitted an outdated HIC, upon 
return, this field is populated with the most current 
HIC number and the HIC Error  field contains an 
information error code. 

2 438-512 Spaces Filler Must be populated with 75 spaces. The Filler  field 
allows for additional fields in the future. 

4-
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TABLE 4D – RAPS FILE LAYOUT (CONTINUED) 

RAPS RECORD YYY – BATCH TRAILER 
FIELD NO POSITION SUBMISSION 

STATUS
FIELD NAME E PLANATION 

1 1-3 Required Record ID Batch trailer information should be populated 
with .  

2 4-1 Required Sequence
Number

A 7-digit numeric character identifying the 
batch submitted. Must match the BBB  
record.

3 11-15 Required H  Number H  number assigned by CMS to identify the 
MA organization. Must match the H  number  
in the corresponding BBB  record (i.e., the 
BBB  record with the same sequence 

number). 
4 16-22 Required CCC Record Total This field should total the number of CCC 

records in the batch. This field is numeric and 
should be filled with leading zeroes (e.g., 

1).  Limited to 1, ,  per day. 
5 23-512 Spaces Filler Must be populated with 4  spaces. The 

Filler  field allows for additional fields in the 
future.

RAPS RECORD ZZZ – FILE TRAILER 
FIELD NO POSITION SUBMISSION 

STATUS
FIELD NAME E PLANATION 

1 1-3 Required Record ID File Trailer Information should be populated 
with .  

2 4- Required Submitter ID Identifies the submitter and must match the 
6-digit alphanumeric SH  in the AAA records. 

3 1 -1 Required File ID 1 -digit alphanumeric character identifying 
the specific file submitted. Must match the 
File ID in the AAA  record. 

4 2 -26 Required BBB Record Total This field should total the number of batches 
in the file. This field is numeric and should be 
filled with leading zeros (e.g., 1). 

5 27-512 Required Filler Must be populated with 486 spaces. The 
Filler  field allows for additional fields in the 

future.

4-1
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4.11 Filtering Risk Adjustment Data (Slides 13 14) 

MA organizations are required to filter risk adjustment data to ensure that they submit data from only 
appropriate data sources (e.g., hospital inpatient, hospital outpatient, and physician provider types). A 
filtering process is used to identify the correct provider types in claims and encounter data. CMS further 
recommends the following filtering guidelines: 

Hospital inpatient data require admission and discharge dates of service from appropriate facilities. 
Refer to the Data Collection module for examples of covered facilities. 
Physician data require face-to-face visits with a professional listed on the CMS specialty list. Refer to 
the Data Collection module for the list of acceptable physician data sources. 
Hospital outpatient data require the most demanding or accurate filtering. Data requirements include 
diagnoses from appropriate facilities and covered services contained on the CMS covered outpatient 
listings. Refer to the Data Collection module for examples of covered facilities and non-covered 
services/facilities.

The following over-filtering and under-filtering examples may be useful: 

a) Hospital Inpatient: 
Over-filtering - Failing to submit data from specialized facilities (e.g., Rehabilitation and 
Psychiatric Hospitals). 
Under-filtering - Submitting data from interim bills or from non-covered institutional stays 
(e.g., nursing facility data). 

b) Hospital Outpatient: 
Over-filtering - Failing to submit data from specialized facilities, particularly those that do 
not appear on the inpatient provider list (e.g., Rural Health Clinics, Federally ualified 
Health Centers) excluding bills with both covered and non-covered procedure codes. 
Under-filtering - Submitting data from non-covered facilities or submitting non-covered 
services from covered facilities (e.g., laboratory only or radiology only claims). 

c) Physicians: 
Over-filtering - Failing to capture data from non-physician practitioners that appear on the 
physician specialty list (e.g., nurse practitioners, physician assistants, etc.).  
Under-filtering - Submitting all paid claims from the claims database, including laboratory, 
Durable Medical Equipment (DME), ambulance, etc. 

For those plans that use CPT codes to screen diagnosis codes that are submitted to CMS, please 
note that the CPT range for radiology is 7  through 7 . The following CPT codes indicate 
diagnostic radiology and other diagnoses that should not be submitted as risk adjustment data: 
7 1  through 76  and 78  through 78 .  Plans should update these codes annually. 

4.12  Modifying Risk Adjustment Data (Slide 15) 

RAPS allows for the correction of risk adjustment data submitted to CMS. This correction process is based 
on the concept that the incorrect cluster must be deleted from the system before the correct cluster is 
added. For this reason, data correction is at least a two-step process.

4-11

28 EXHIBIT 19

Case 2:16-cv-08697-MWF-SS   Document 261-6   Filed 08/06/18   Page 19 of 24   Page ID
 #:5159



2008 Risk Adjustment Data Technical Assistance 
For Medicare Advantage Organizations 

Participant Guide 

                      DATA SUBMISSION  

4.13 Deleting Diagnosis Clusters (Slide 16) 

Each diagnosis cluster ( Diagnosis Code,  From Date,  Through Date,  and Provider Type ) is stored 
separately as a unique cluster associated with a beneficiary’s HIC number. If a diagnosis was submitted 
in error and needs to be corrected, the original diagnosis cluster must be resubmitted with a delete 
indicator in the appropriate field. Delete transactions may only be submitted using the RAPS 
format or the DDE function. When a delete record is received, CMS maintains the original diagnosis 
cluster on file and adds a delete indicator to it and the date of the deletion. 

4.14 Reasons to Delete a Diagnosis Cluster (Slide 17) 

There are three reasons MA organizations may delete a diagnosis cluster: 

Diagnosis cluster submitted erroneously (e.g., data from an interim bill was submitted for hospital 
inpatient). 
Incorrect HIC number used for submission of a beneficiary’s diagnostic information. 
An error in a diagnosis cluster field (i.e., Provider Type,  Dates of Service,  Diagnosis Code ). 

MA organizations submit deletions within a file, batch, or record containing previously submitted risk 
adjustment data. 

4.15 Steps for Deleting a Diagnosis Cluster (Slides 18 20) 

Before deleting an error, verify that the diagnosis cluster appears on the RAPS Return File. Only 
diagnosis clusters accepted by RAPS and stored in the RAPS database may be deleted. 

There are two methods for deleting diagnosis clusters: 

Method 1 for Deleting Clusters 
1. Submit RAPS format using normal submission process with appropriate HIC number included. 
2. Enter information in the diagnosis cluster fields ( . , .1, .2, .4, .5) exactly as it appeared in the 

original submission. 
3. In field .3 enter a D  for delete.  
4. Enter the appropriate information in all other records to ensure the submission file is complete. 
5. Transmit the file to FERAS. (See www.csscoperations.com for details.) 

Method 2 for Deleting Clusters 
1. Create a file using the DDE screens available through FERAS at Palmetto (detailed information about 

the DDE process is located in Section 4.2 ). 
2. Enter information exactly as it appeared in the original submission. 
3. In the DDE CCC  record screen, hit the down arrow key and select D.  
4. Proceed with entering all appropriate information. 
5. Upload the file created in DDE to FERAS at Palmetto. 

4-12
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4.16 MA Organization Responsibilities Regarding Deletions (Slide 21) 

MA organizations must submit delete records when an erroneous diagnosis cluster has been accepted 
by RAPS and stored in the RAPS database. 

If a diagnosis cluster is deleted for the purpose of correcting data, the MA organization is responsible 
for submitting the correct diagnosis cluster. Conversely, if the MA organization submits corrected 
data, the MA organization must submit the appropriate deletion record. That is, if the correct 
diagnosis cluster is submitted, the erroneous diagnosis cluster cannot be ignored. 

If a correction applies to the same beneficiary as the deletion, the correction may be included in the 
same CCC  record as the deletion. (Do not exceed 1  diagnosis clusters per CCC  record.) 

If only one of several clusters within the CCC record requires modification, do not resubmit all other 
associated clusters.  If clusters are resubmitted exactly the same without the delete indicator, the 
plans will generate a duplicate cluster error. 

If the corrected diagnosis cluster belongs to a different beneficiary than the deleted diagnosis cluster, 
the correct diagnosis cluster may be submitted in the same file as the deletion. 

MA organizations should not delete a diagnosis code or record repeatedly on the same day and 
on the same record. MA organizations should implement a process to ensure that only one 
instance of a specific diagnosis cluster (either add or delete) is submitted on a given day. 

4.17 Direct Data Entry (Slide 22) 

MA organizations have the option of manually entering diagnostic information via the DDE application 
offered by Palmetto. DDE instructions are illustrated in the screen shots below. DDE is available in FERAS 
at Palmetto via the Medicare Data Communications Network (MDCN). 

DDE entries allow for deletion of records for corrections even if another submission format was used. 
The DDE screens, as shown in Figures 4B through 4G, automatically prevent the placement of 
incorrect data characters (e.g., alpha characters will not be accepted in the From  or Through Date  
fields).
After the user has entered all relevant data, the user will click on the Create File  button in FERAS. 
This will create a file on the user’s local PC. 
After the file is created on the local PC, the user must upload the file to FERAS in order to complete 
the process. 
Files created in DDE and uploaded to FERAS will receive a FERAS Response Report, which may be 
downloaded from the MA organization’s electronic mailbox. 
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2008 Risk Adjustment Data Technical Assistance 
For Medicare Advantage Organizations 

Participant Guide 

                      DATA SUBMISSION  

Figure 4B – DDE 1 

LOGIN PAGE – Submitters are assigned a User Name and  
Password to access the DDE application. 

Figure 4C – DDE 2 

WELCOME PAGE – Submitters are provided instructions 
on the use of the DDE.  

4-14

31 EXHIBIT 19

Case 2:16-cv-08697-MWF-SS   Document 261-6   Filed 08/06/18   Page 22 of 24   Page ID
 #:5162



2008 Risk Adjustment Data Technical Assistance 
For Medicare Advantage Organizations 

Participant Guide 

                      DATA SUBMISSION  

Figure 4D – DDE 3

The file level information is entered and must begin with RT AAA. 

Figure 4E – DDE 4 

The batch level information is entered and must begin with RT BBB. 
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2008 Risk Adjustment Data Technical Assistance 
For Medicare Advantage Organizations 

Participant Guide 

                      DATA SUBMISSION  

Figure 4F – DDE 5  

The CCC Record allows up to 10 diagnostic clusters. 

Figure 4G – DDE 6 

The file has been uploaded to FERAS. 
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June 15, 2018 

VIA EMAIL 

Paul Perkins 
Civil Division, Fraud Section 
United States Department of Justice 
175 N. St. N.E. 
Washington, DC  20002 

Re: Government’s Unsupported Assertions of the Deliberative Process Privilege 

Dear Paul: 

UnitedHealth is concerned that the government is improperly invoking the deliberative 
process privilege to shield highly relevant documents from discovery. As discussed below, the 
deliberative process privilege is a narrow, qualified privilege that the government cannot invoke 
to prevent discovery of documents critical to UnitedHealth’s ability to defend itself. Please let us 
know by June 22 if you will reconsider your position or, if necessary, your availability for a meet 
and confer. 

The government’s reliance on the deliberative process privilege is improper in at least three 
respects. First, the government is refusing even to collect documents from certain sources it 
believes may contain a high percentage of documents protected by the deliberative process 
privilege. Such an approach ignores the qualified and limited nature of the deliberative process 
privilege. Second, the government is taking an overly broad view of the privilege, and its privilege 
logs do not provide the requisite support for an assertion of the deliberative process privilege. 
Third, even if the government properly asserted the deliberative process privilege, UnitedHealth’s 
need for the requested information far outweighs the government’s interest in non-disclosure. 

A. The Government’s Refusal To Collect Documents Based On The Deliberative
Process Privilege

The deliberative process privilege is a qualified privilege that is narrowly construed and 
applies only in limited circumstances. See FTC v. Warner Commc’ns. Inc., 742 F.2d 1156, 1161 
(9th Cir. 1984) (holding that the deliberative process privilege applies only to documents that are 
“predecisional” and “deliberative in nature” and stating that “[p]urely factual material . . . is not 
protected”); N. Pacifica, LLC v. City of Pacifica, 274 F. Supp. 2d 1118, 1121 (N.D. Cal. 2002) 
(stating that “the privilege is strictly confined within the narrowest possible limits consistent with 
the logic of its principles”) (internal quotation and citation omitted). The government has the 
burden of establishing that the deliberative process privilege protects the material at issue. N. 

34 EXHIBIT 20

Case 2:16-cv-08697-MWF-SS   Document 261-7   Filed 08/06/18   Page 1 of 7   Page ID #:5165



June 15, 2018 
Page 2 

 

Pacifica, LLC, 274 F. Supp. 2d at 1121. As discussed below, an appropriate agency official must 
personally consider each document, detail the information over which the privilege is asserted, and 
explain why such information properly falls within the scope of the deliberative process privilege. 
By refusing even to collect various categories of documents, see, e.g., United States’ Apr. 20, 2018 
Ltr. at 3, the government cannot satisfy its obligations for asserting this narrow, qualified privilege. 
We believe that the government’s refusal to collect documents and undertake an individualized 
review of each document is improper and fails to comply with relevant law. If you have any 
relevant authority that would support the government’s blanket refusal to collect responsive 
documents, please forward to us immediately. 

B. The Government’s Expansive And Unsupported Assertions Of The 
Deliberative Process Privilege 

The government has produced approximately 30,300 documents and logged approximately 
6,700 documents in this litigation. Remarkably, the government is asserting privilege over about 
5,900 of these documents solely on the basis of the deliberative process privilege—about 19.5% 
of the documents produced by the government and over 88% of all documents on the government’s 
privilege logs. When including privileges asserted simultaneously with this privilege, this number 
rises to over 6,300—nearly 21% of the documents produced by the government and nearly 95% 
of the documents on the government’s privilege log. These staggering statistics suggest that the 
government is taking an inappropriately expansive view of the deliberative process privilege.  

The government’s privilege logs do not provide adequate support for its expansive 
assertions of the deliberative process privilege. A proper assertion of the privilege requires: “(1) a 
formal claim of privilege by the head of the department possessing control over the requested 
information; (2) an assertion of the privilege based on actual personal consideration by that 
official; and (3) a detailed specification of the information for which the privilege is claimed, along 
with an explanation of why it properly falls within the scope of the privilege.” Coleman v. 
Schwarzenegger, 2008 WL 2237046, at *4 (E.D. Cal. May 29, 2008) (internal quotation and 
citation omitted). 

Additionally, to qualify for protection under the deliberative process privilege, materials 
must be both “predecisional” and “deliberative.” Hongsermeier v. Comm’r of Internal Revenue, 
621 F.3d 890, 904 (9th Cir. 2010) (quoting N.L.R.B. v. Sears, Roebuck & Co., 421 U.S. 132, 150 
(1975)). A document will be considered “predecisional” if it was “prepared in order to assist an 
agency decisionmaker in arriving at his decision.” Carter v. U.S. Dep’t of Commerce, 307 F.3d 
1084, 1089 (9th Cir. 2002) (holding that adjusted census data held back based on accuracy 
concerns was not “predecisional” because it was originally prepared for the purpose of 
dissemination to the public) (quotations and citation omitted). To be deemed deliberative, the 
statement or document must have been a direct part of the deliberative process in that it makes 
recommendations or expresses opinions on legal or policy matters. See Vaughn v. Rosen, 523 F.2d 
1136, 1144 (D.C. Cir. 1975) (“[P]redecisional materials are not exempt merely because they are 
predecisional; they must also be a part of the agency give-and-take of the deliberative process by 
which the decision itself is made.”); see also Allen v. Woodford, No. CV-F-05-1104, 2007 WL 
309945, at *5, *9 (E.D. Cal. Jan. 30, 2007) (stating that, to qualify for the deliberative process 
privilege, the document must relate to a larger policy formulation, not a single, trivial decision, 
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such as whether to fire a single employee). Additionally, the “privilege only applies to significant 
policy decisions, rather than factual material,” Dominguez v. Schwarzenegger, 2010 WL 3341038, 
at *5 (N.D. Cal. Aug. 25, 2010) (internal quotation and citation omitted) (ordering production of 
all documents for which government invoked solely deliberative process privilege where 
government failed to identify specific policy decisions at issue).1 For example, discussions about 
CMS’s own error rates and what impact the underlying errors had on CMS’s calculations of risk 
adjustment coefficients would not qualify for the deliberative process privilege because these 
discussions would involve purely factual information, not questions of policy. 

The government has not properly satisfied the requirements to assert the deliberative 
process privilege. The government has not identified a formal claim of privilege by any official of 
any relevant agency, let alone a high-ranking official. There also does not appear to be any 
indication that an appropriate agency official asserted the privilege based on his or her actual 
personal consideration of the documents. Rather, it appears that the privilege assertions to date 
have been made by lawyers at the Department of Justice. 

Furthermore, the basic descriptions provided by the government fail to satisfy the 
requirement that the government provide a “detailed specification of the information for which the 
privilege is claimed, along with an explanation of why it properly falls within the scope of the 
privilege.” Id. Nor do the government’s privilege log descriptions even detail whether or how each 
document is both pre-decisional and deliberative.   

For example: 

• Document “reflecting internal agency deliberations regarding RADV audit 
methodology.” See, e.g., USBPPRIV00000239. The government has used this 
description for approximately 1,742 documents that span from September 2003 to 
July 2017. 

• Document “reflecting calculation of RA error rate.” See, e.g., 
USBPPRIV00001566. The government has used this description for approximately 
743 documents that span from September 2004 to November 2016. 

• Document “reflecting internal agency deliberations regarding Advance Notice 
and/or Announcement and Call Letter.” See, e.g., USBPPRIV00000410. The 
government has used this description for approximately 429 documents that span 
from March 2005 to April 2017. 

                                                
1 The government should not be withholding in full documents that contain factual (or other) 
materials that do not qualify for this narrow privilege. This does not appear to be the case, 
however, considering the government is withholding in full approximately 95% of documents 
over which it is asserting solely the deliberative process privilege and is only redacting 
approximately 5% of these documents.  

36 EXHIBIT 20

Case 2:16-cv-08697-MWF-SS   Document 261-7   Filed 08/06/18   Page 3 of 7   Page ID #:5167



June 15, 2018 
Page 4 

 

• Document “reflecting internal agency deliberations regarding RA supporting 
documentation requirements.” See, e.g., USBPPRIV00002198. The government 
has used this description for approximately 413 documents that span from 
August 2004 to May 2017. 

• Document “reflecting internal agency deliberations regarding medical coding in 
support of RA payments.” See, e.g., USBPRIV00005095. The government has used 
this description for approximately 315 documents that span from March 2004 to 
May 2017. 

• Document “reflecting internal agency deliberations regarding FFS adjuster.” See, 
e.g., USBPPRIV00001545. The government has used this description for 
approximately 214 documents that span from June 2005 to March 2017. 

These generic, widely used descriptions do not adequately describe the content of the purported 
deliberations and do not provide the requisite level of detail for UnitedHealth to determine whether 
such documents properly fall within the scope of the deliberative process privilege. And, as noted 
above, the government has not indicated that any high-ranking agency official reviewed any of 
these documents before including them on the logs. 

Because the government has not provided the requisite level of detail about the exact 
agency decisions at issue and how each document contributed to those decisions, UnitedHealth 
cannot properly assess whether any purported deliberations were ultimately adopted by the agency. 
See Nat’l Resources Def. Council v. U.S. Dep’t of Defense, 388 F. Supp. 2d 1086, 1098 (C.D. Cal. 
2005) (“Even if the document is predecisional at the time it is prepared, it can lose that status if it 
is adopted, formally or informally, as the agency position on an issue or is used by the agency in 
its dealings with the public.” (quoting United States v. Rozet, 183 F.R.D. 662, 666 (N.D. Cal. 
1998)); Assembly of State of Cal. v. U.S. Dept. of Commerce, 968 F. 2d 916, 920 (9th Cir. 1992) 
(noting that a “predecisional” document is one “prepared in order to assist in an agency 
decisionmaker in arriving at his decision” and that “documents deemed ‘postdecisional’ do not 
enjoy the protection of the deliberative process privilege”) (quoting Sears, Roebuck & Co., 421 
U.S. at 153).  

The government has also logged documents that were circulated to numerous individuals—
far more than one would expect from a document that properly fell within the deliberative process 
privilege. For example, USBPPRIV00000183 is purportedly an “[e]mail reflecting internal agency 
deliberations regarding RADV audit methodology.” The privilege log lists approximately 114 
individuals in the “To” field and another approximately 64 in the “cc” field. It is doubtful that this 
type of mass email, which was sent to around 180 people, would properly fall under the 
deliberative process privilege. See also USBPPRIV00000177 (“Email reflecting internal agency 
deliberations regarding RADV audit methodology” sent to approximately 125 recipients); 
USBPPRIV00000288 (“Email, with attachments, reflecting internal agency deliberations 
regarding calculation of RA error rate” sent to approximately 108 recipients). 
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In sum, the government has not properly invoked the deliberative process privilege for the 
approximately 6,300 responsive documents it seeks to shield from production in this matter based 
on that privilege. The government chose to bring this lawsuit. It cannot now hide behind the 
deliberative process privilege to skirt its discovery obligations and deprive UnitedHealth of highly 
relevant documents to which it is entitled.  

II.  UnitedHealth’s Need For The Requested Information Outweighs The Government’s 
Interest In Non-Disclosure 

Even if the government had properly invoked the deliberative process privilege—which it 
has not—the privilege is qualified and can be overcome by a sufficient showing of need 
outweighing the harm that might result from disclosure. Warner Commc’ns Inc., 742 F. 2d at 1161 
(“A litigant may obtain deliberative materials if his or her need for the materials and the need for 
accurate fact-finding override the government's interest in non-disclosure.”) (citations omitted). 
Here, the government is alleging over a billion dollars in damages; UnitedHealth’s need for 
arguably privileged documents far outweighs the government’s interest in non-disclosure.  

The Ninth Circuit has set forth four non-exclusive factors that may be considered in 
balancing of the competing interests: “(1) the relevance of the evidence; (2) the availability of 
other evidence; (3) the government’s role in the litigation; and (4) the extent to which disclosure 
would hinder frank and independent discussion regarding contemplated policies and decisions.” 
Id. (citations omitted). These factors overwhelming weigh in favor of overcoming any assertion of 
deliberative process privilege in this case. 

First, as UnitedHealth has explained in numerous letters and meet and confers, the 
requested documents are crucial for its defenses to the misconduct charges made by the 
government in this case. For example, under United Health Services, Inc. v. United States ex rel. 
Escobar, 136 S.Ct. 1989 (2016), documents related to the government’s interpretations of the 
requirements imposed on MA plans by CMS statutes, rules, regulations, and guidance—
requirements the government now claims UnitedHealth violated—are directly relevant to 
UnitedHealth’s defenses. Thus, documents related to, among other things, the government’s 
understanding of whether MA plans were required to “look both ways,” whether other MA plans 
were conducting “one-way looks,” and how the government responded to any allegations of non-
compliance are all relevant to whether any alleged misconduct by UnitedHealth satisfies Escobar’s 
demanding materiality standard. These documents—as well as documents such as those relating 
to the government’s views on how to measure overpayments—are also relevant to whether 
UnitedHealth’s interpretation of relevant statutes, guidelines, and communications with CMS 
officials was reasonable. See, e.g., United States v. Pac. Gas & Elec. Co., 178 F. Supp. 3d 927, 
963 (N.D. Cal. 2016) (holding that evidence of government’s or other regulated entities’ 
interpretation of regulations was relevant to reasonableness of defendant’s interpretation). 
Furthermore, documents related to the government’s own error rates are relevant to UnitedHealth’s 
theory of the proper calculation of any potential damages.  
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The government appears to be asserting the deliberative process privilege over these types 
of documents and depriving UnitedHealth of these crucial documents. For example, the 
government is asserting privilege over approximately 743 documents related to the “calculation of 
RA error rate,” approximately 278 documents related to the “calculation of coding intensity 
adjuster,” approximately 257 documents related to “non-UHG MAO RA activities,” and 
approximately 214 documents related to the “FFS adjuster.”   

Second, UnitedHealth cannot obtain this crucial evidence related to government 
knowledge and interpretations of MA requirements from other sources—the government is the 
sole custodian of this information.  

Third, the government chose to bring this lawsuit, so its role in the litigation weighs heavily 
toward disclosure of these documents.  

Fourth, because there is a protective order in place, the risk that disclosure of these 
documents will have a chilling effect on future deliberations by government employees is minimal. 
See, e.g., In re McKesson Governmental Entities Average Wholesale Price Litig., 264 F.R.D. 595, 
602–03 (N.D. Cal. 2009) (holding that the protective order in place would sufficiently protect the 
government’s interest); Noble v. City of Fresno, No. 1:16-cv-01690, 2018 WL 1381945, at *9 
(E.D. Cal. Mar. 19, 2018) (same).  

Thus, even if the government had properly invoked the deliberative process privilege 
(which it has not), the privilege would be overcome in this case because UnitedHealth’s need for 
the documents outweighs the government’s interest in non-disclosure.  

*  *  * 

Please let us know by June 22 if you will reconsider your position or, if necessary, your 
availability the following week for a meet and confer. 

If the government continues to assert the deliberative process privilege over any 
documents, UnitedHealth requests that the government (1) collect any documents it has previously 
refused to collect, produce non-privileged documents, and log any purportedly privileged 
documents; (2) revise its privilege logs to provide the requisite detail about the information over 
which the government claims the privilege applies; and (3) provide a formal claim of privilege by 
an appropriate agency official who has personally reviewed any documents over which the 
government is asserting the deliberative process privilege.  

Please do not hesitate to contact me with any questions. Thank you. 
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Sincerely yours, 

David W. Rowe 
of LATHAM & WATKINS LLP 

cc: Counsel of Record 
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1 LATHAM&WATKINS LLP 
David J. Schindler (Bar No. 130490) 

2 david.schindler@lw.com 
355 South Grand Avenue, Suite 100 

3 Los Angeles, California 90071-1560 
Telephone:+ 1.213.485.1234 

4 Facsimile: +1.213.891.8763 

5 LATHAM & WATKINS LLP 

6 

7 

Daniel Meron ( appearing pro hac vice) 
daniel. meron(aJ,lw. com 
A bid R. Qureshi ( appearing pro hac vice) 
a bid. qureshi@lw.com 

555 Eleventh Street, NW, Suite 1000 
8 Washington, DC 20004-13 04 

Telephone:+ 1.202.637.2200 
9 Facsimile: +1.202.637.2201 

10 Attorneys for Defendants UnitedHealth 
Group; Inc.; United Healthcare Services, Inc.; 

11 Uniteo Healthcare, Inc.; UnitedHealthcare 
Insurance Com2any; UHIC Holdings, Inc.; 

12 Ovations, Inc.; Optum, Inc.; Optumlnsight, 
Inc.; and Defendant Medicare Advantage 

13 Organizations and Plans listed on Exhibit 1 to 
the United States' Complaint-In-Partial-

14 Intervention and Demand for Jury Trial 

15 

16 

17 

18 

( collectively "UnitedHealth") 

UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OF CALIFORNIA 

19 UNITED STATES OF AMERICA ex CASE NO. CV 16-08697 MFW (SSx) 

20 

21 

22 

rel. BENJAMIN POEHLING, 

Plaintiffs, 

V. 

UNITEDHEALTH GROUP, INC., et 
23 al., 

24 

25 

26 

27 

28 

LATHAM&WATK IN 5,ce 

ATTORNEYS AT LAW 

Los ANGELES 

Defendants. 

DEFENDANT UHC OF 
CALIFORNIA'S REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO 
THE GOVERNMENT (SET NO. ONE) 

Assigned to Hon. Michael W. Fitzgerald 

DISCOVERY MATTER 

DEFENDANT UHC OF CALIFORNIA'S RFPs TO 
THE GOVERNMENT (SET ONE) 
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1 PROPOUNDING PARTY: 

2 RESPONDING PARTY: 

3 SET NO.: 

Defendant UHC of California 

Plaintiff United States Government 

ONE (1) 

4 TO THE RESPONDING PARTY AND TO ITS ATTORNEYS OF RECORD: 

5 Please take notice that pursuant to Rules 26(b )(1) and 34 of the Federal 

6 Rules of Civil Procedure and Rule 34-1 of the Local Civil Rules of the United 

7 States District Court for the Central District of California, Defendant UHC of 

8 California, by and through its undersigned attorneys, submits the following 

9 Request for the Production of Documents to the United States Government 

10 ("Government"). On or before the thirtieth (30th) day after service of this Request, 

11 Plaintiff shall produce and permit the inspection and copying of the documents or 

12 things described below at Latham & Watkins, 555 Eleventh Street, Northwest, 

13 Suite 1000, Washington, DC 20004. The Definitions and Instructions set forth 

14 below shall govern all of the following Requests, as well as responses to the 

15 Requests. 

16 DEFINITIONS 

17 As used herein, the following terms and phrases shall have the following 

18 meanmgs: 

19 1. The applicable definitions and rules of construction set forth in the

20 Federal Rules of Civil Procedure and the local rules are incorporated herein by 

21 reference. 

22 2. "Bid(s)" shall mean and refer to bids and supporting documentation

23 submitted to CMS pursuant to 42 U.S.C. § 1395w-24(a). 

24 3. "Claim" shall mean and refer to the definition set forth in the False

25 Claims Act at 31 U.S.C. § 3729(b)(2). 

26 4. "CMS" shall mean the United States Centers for Medicare and

27 Medicaid Services, its agencies, departments, agents, representatives, contractors, 

28 attorneys, consultants, and all other Persons acting on its behalf. 

LATHAM&WATKINSu• 
ATTORNEYS AT LAW 

Los ANGELES 

DEFENDANT UHC OF CALIFORNIA'S RFPs TO 
THE GOVERNMENT (SET ONE) 
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1 5. "Complaint" shall mean the complaint filed by the Government in

2 this case on May 16, 2017, and any forthcoming amended complaints filed by the 

3 Government in this case. 

4 6. "Concerning" shall mean and refer to relating to, referring to,

5 received from, addressed to, sent to, alluding to, responding to, announcing, 

6 identifying, explaining, evaluating, discussing, showing, supporting, describing, 

7 studying, reflecting, analyzing, or consulting. 

8 7. "Document" shall have the full meaning ascribed to it in Federal Rule

9 of Civil Procedure 34 and shall include every writing or record (including 

10 Electronically Stored Information) of every type and description such as 

11 communications, correspondence, speech, writings, memoranda, stenographic or 

12 handwritten notes, language (machine, foreign, or otherwise), studies, 

13 publications, books, pamphlets, reports, financial statements, calculations, 

14 analyses, films, video tape, photographs, graphs, symbols, signs, voice recordings, 

15 sound, radio and/or video signal, telephone, teletype, telecommunication, telegram, 

16 facsimile transmission, microfilm, microfiche, photographic film of any type, e­

l 7 mail, computer electronics of any kind, computer files or all other data 

18 compilations from which information can be obtained including 

19 electromagnetically sensitive stored media such as floppy discs, hard discs, 

20 magnetic disks, and magnetic tapes, any preliminary versions, drafts or revisions of 

21 any of the foregoing, and all copies of every such writing or record ( or a draft 

22 thereof) whenever a copy of a Document is not an identical copy of the original or 

23 where such copy contains any commentary, notes or markings whatsoever that do 

24 not appear on the original. 

25 8. "Electronically Stored Information" or "ESI" refers to any

26 designated documents or electronically stored information - including writings, 

27 drawings, graphs, charts, photographs, sound recordings, images, e-mails and other 

28 data or data compilations stored in any medium (hard drives, disc drives, servers, 

LATHAM&WATKINSne 

ATTORNEYS AT LAW 

Los ANGELES 2 

DEFENDANT UHC OF CALIFORNIA'S RFPs TO 
THE GOVERNMENT (SET ONE) 
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1 lap tops) from which information can be obtained, including all data which may 

2 have been deleted, but which can be recovered or retrieved from a back-up system 

3 or such other method translated, if necessary, by the party into reasonably usable 

4 form. For the avoidance of doubt, any electronic Documents or data shall include 

5 its associated metadata. 

6 9. "Each" includes the word "every" and "every" includes the word

7 "each," "any" includes the word "all" and "all" includes the word "any," "and" 

8 includes the word "or" and "or" includes the word "and," as necessary to bring 

9 within the scope of each Request information which might otherwise be construed 

10 to be outside its scope. 

11 10. "False" shall mean and refer to "false" or "fraudulent" as those terms

12 are used in the False Claims Act, at 31 U.S.C. §§ 3729(a)(l )(A)-(B). 

13 11. "Gainshare Arrangements" refers to agreements whereby Medicare

14 Advantage Plans pay fee-for-service providers additional payments based on 

15 revenue, including risk adjustment payments, which Medicare Advantage Plans 

16 receive from CMS. 

17 12. "Government" shall mean the United States, its agencies,

18 departments, agents, representatives, contractors, attorneys, consultants, and all 

19 other Persons acting on its behalf, including but not limited to any component of 

20 the United States Department of Justice, the United States Department of Health 

21 and Human Services, the Centers for Medicare & Medicaid Services and all 

22 subdivisions and components thereof. 

23 13. "HCC" means a hierarchical condition category associated with one

24 or more diagnosis codes (ICD-9-CM or ICD-10-CM codes) that represent the 

25 disease component of the beneficiary risk scores that are applied to Medicare 

26 Advantage payments. "RxHCC" means an HCC used for Medicare Part D. 

27 14. "ICE" means and refers to the Industry Collaborative Effort for

28 Healthcare, an association of MA Organizations and their Plans as well as provider 

LATHAM&WATKINSLlP 

ATTORNEYS AT LAW 

LOS ANGELES 3 
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1 groups that service beneficiaries in Plans. 

2 15. "Identify" means and refers to the following:

3 a. when used in reference to a natural person, it means that individual's

4 full name, present or last known residence address and telephone

5 number, business/government affiliation and business/government

6 address and telephone number and e-mail address;

7 b. when used in reference to an organization, it means to state the

8 organization's full name and, if it is a corporation, partnership or other

9 business entity, the address of its principal place of business;

10 c. when used in connection with a Document or other recording (written,

11 electronic, or otherwise), it means to state the following, as

12 applicable: the type of document, its date ( or approximate date),

13 author, addressee, title, present location, the form in which it is

14 maintained ( e.g., written document, computer file, posting on the

15 Internet or World Wide Web, audio or video recording or any other

16 form), the name and address of its custodian, and the substance of the

1 7 contents thereof. In lieu of identifying any document, copies thereof

18 may be furnished;

19 d. when used in reference to a communication (whether written, oral,

20 electronic, or otherwise), shall mean to state the form of the

21 

22 

23 

24 

25 

26 

27 

28 

communication ( e.g., telephone conversation, letter, telegram,

teletype, telecopy, electronic mail, posting on the Internet or World

Wide Web, facsimile, written memorandum, face-to-face

conversation, or any other form), the date (or approximate date) of the

communication or the dates ( or approximate dates) on which the

communication was sent, posted, and/or received (if not the same), the

parties to the communication, the party who initiated it, the substance

of the communication, and the present location and the name and
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1 

2 

3 

4 

5 

6 

address of the custodian if the communication was non-verbal, and/or 

any written memorialization of the communication; and 

e. when used in connection with a location, it means the name of the

establishment, the street address, the suite or apartment number if any,

the city, state and zip code, and, if applicable, the telephone number.

16. "Including" shall be construed as broadly as possible and shall mean

7 "without limitation." 

8 17. "Limited Data Set Files" and "LDS Files" shall mean and refer to

9 publically available data files containing both institutional and non-institutional 

10 Medicare claims and provider information as well as beneficiary level health 

11 information. 

12 18. "Medicare Advantage Plan" and "MA Plan" shall mean and refer

13 to a Medicare Advantage Organization with a contract to provide health benefits 

14 coverage that includes a specific set of health benefits offered at a uniform 

15 premium and uniform level of cost-sharing to all Medicare beneficiaries in residing 

16 in the service area of the MA Plan, in exchange for capitated (i.e., set or fixed), 

1 7 per-member-per-month payments from the federal government, under Parts C and 

18 D of the Medicare Program. See 42 U.S.C. §§ 1395w-22(a)(l) and 23(a)(l ); see

19 also 42 U.S.C. § 1395w-28(b)(l). 

20 19. "Medicare Advantage Organization" and "MAO" shall mean and

21 refer to a public or private entity organized and licensed by a state as a risk-bearing 

22 entity that is certified by CMS as meeting the Medicare Advantage contract 

23 requirements. See 42 U.S.C. § 1395w-28(a)(l). 

24 20. "Person" shall mean natural persons, proprietorships, corporations,

25 public corporations, municipal corporations, the federal government and all 

26 departments and agencies thereof, state governments, local governments, other 

27 governmental agencies, political subdivisions, partnerships, groups, associations or 

28 organizations. 
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1 21. "RADAR" shall mean and refer to the Risk Adjustment Data

2 Acquisition and Reporting team within ICE. 

3 22. "Relating to" and "regarding" or any derivative thereof, in addition

4 to their customary and usual meanings, shall mean concerning, referring to, 

5 containing, identifying, monitoring, constituting, reflecting, discussing, pertaining 

6 to, assessing, recording, supporting, negating, refuting, touching upon and/or 

7 summanzmg. 

8 23. "Relator" shall mean Benjamin Poehling and all Persons acting on his

9 behalf. 

10 24. "Risk Adjustment" shall mean and refer to the method by which

11 CMS adjusts capitation payments to Medicare Advantage Organizations and their 

12 health Plans based on enrollees' demographic factors and health status to ensure 

13 actuarial equivalence under Parts C and Part D of the Medicare Program, as 

14 described in 42 U.S.C. § 1395w-23 and 42 C.F.R. § 422.308(c)(l). 

15 25. "Risk Adjustment Attestations" shall mean and refer to the

16 requirement defined in 42 C.F.R. § 422.504(1) that Medicare Advantage 

1 7 organizations must request payment under their contract with CMS on a document 

18 that certifies the accuracy, completeness, and truthfulness of relevant data 

19 that CMS requests. 

20 26. "Risk Adjustment Error" or "RAE" shall mean and refer to the

21 estimate that captures error in risk adjustment data ( clinical diagnosis data) 

22 submitted to CMS by MA plans for risk adjustment payments, based on a national 

23 sample of MA beneficiaries. See CMS "2011 Medicare Advantage (Part C) 

24 Improper Payment Error Rate" Fact Sheet, available at 

25 https://www.cms.gov/Newsroom/MediaReleaseDatabase/Fact-sheets/2011-Fact-

26 sheets-items/2011-11-157 .html. 

27 27. "Swoben Investigation" shall mean and refer to the Government's

28 investigation related to the case captioned United States of America ex rel. James 
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1 M Swoben v. SCAN Health Plan, et al., CV 09-5013 JFW (JEMx), originally filed 

2 in the United States District Court for the Central Division of California on July 

3 13, 2009. 

4 28. "UnitedHealth" shall mean UnitedHealth Group, Inc.; United

5 Healthcare Services, Inc.; United Healthcare, Inc.; UnitedHealthcare Insurance 

6 Company; UHIC Holdings, Inc.; Ovations, Inc.; Optum, Inc.; Optumlnsight, Inc.; 

7 and Defendant Medicare Advantage Organizations and Plans listed on Exhibit 1 to 

8 the United States' Complaint-In-Partial-Intervention and Demand for Jury Trial. 

9 29. "You" and "Your" shall mean the Government and all Persons acting

10 on its behalf. 

1 1 

12 1. 

INSTRUCTIONS 

You are to produce all documents, as defined above, that are in the 

13 possession, custody or control of You, or in the possession, custody or control of 

14 any attorney or agent for You. Without limiting the term "control," a document is 

15 deemed to be within Your control if you have ownership, possession or custody of 

16 the document, or the right to secure the document or copy thereof from any person 

1 7 or public or private entity having physical possession thereof. 

18 2. Whenever appropriate, the singular form of a word shall be

19 interpreted as plural, and vice versa. Similarly, the use of the present tense of a 

20 verb shall be considered to include within its meaning the future and past tense, 

21 and vice versa. 

22 3. Each Request should be construed to include the time period from

23 January 1, 2004 through May 16, 2017 (unless stated differently by a specific 

24 document request). 

25 4. You are under a duty to supplement Your response to these requests

26 for documents pursuant to Federal Rule of Civil Procedure 26(e)(l). 

27 5. If You know of documents responsive to a particular request that You

28 cannot locate after a reasonable search, describe the documents in Your response to 
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1 the particular request and explain the reason for being unable to locate the 

2 documents. If a document has been lost or destroyed, state when the document was 

3 lost or destroyed and explain the circumstances under which it was lost or 

4 destroyed. 

5 6. The documents produced in response to the document requests shall

6 be produced as they are kept in the ordinary course of business and shall be 

7 organized so that Defendant can ascertain the files in which they were located, 

8 their relative order in such files, and how such files were maintained. 

9 7. Production of Electronically Stored Information ("ESI"), as that

10 phrase is understood in Fed. R. Civ. P. 26, should conform to the instructions 

11 contained in the agreed upon "Specifications for Production of ESI and Digitized 

12 ('Scanned') Images." 

13 8. If the contention is made that any requested documents are not subject

14 to discovery in whole or part by reason of privilege or otherwise, identify each 

15 such document in a log consistent with the requirements of Fed. R. Civ. P. 

16 26(b)(5). 

17 REQUESTS FOR PRODUCTION 

18 REQUEST FOR PRODUCTION N0.1: 

19 All Documents regarding the final Risk Adjustment Data Validation 

20 ("RADY") methodology discussed in CMS' s Notice of Final Payment Error 

21 Calculation Methodology for Part C Medicare Advantage Risk Adjustment Data 

22 Validation Contract-Level Audits (Feb. 24, 2012), as well as any prior RADY 

23 methodologies adopted or suggested by CMS and all comments filed on those 

24 methodologies. 

25 REQUEST FOR PRODUCTION NO. 2: 

26 All Documents relating to the standard for evaluating the accuracy of 

27 diagnoses reported by MA Plans in connection with MA Plan Risk Adjustment 

28 data that CMS and the Office of the Inspector General ("OIG") of the Department 
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1 of Health and Human Services ("HHS") apply in RADV audits, including but not 

2 limited to, all Documents in which CMS and OIG set forth, discuss, review, and/or 

3 revise that standard and all Documents upon which CMS relied to set that standard. 

4 REQUEST FOR PRODUCTION NO. 3: 

5 All Documents relating to any regulations, rules, guidance or other public 

6 pronouncements setting forth the Government's standards for evaluating the 

7 accuracy of diagnoses reported by MA Plans in connection with MA Plan Risk 

8 Adjustment data. 

9 REQUEST FOR PRODUCTION NO. 4: 

10 All Documents relating to any CMS analyses and/or reviews of, and reports 

11 on, capitation arrangements and Gainshare Arrangements within the Medicare 

12 Advantage program, and any other arrangements that align providers' interests 

13 with the interests of MA Plans to provide more efficient and effective care to MA 

14 Plan members or that pay for value or quality rather than quantity of services, and 

15 their impact on patient outcomes, control of healthcare costs and any other impacts 

16 that are measured by these analyses, reviews, and reports. 

17 REQUEST FOR PRODUCTION NO. 5: 

18 All Documents relating to the preliminary or final results of any audits or 

19 reviews conducted by or on behalf of the Government, including CMS and the 

20 HHS OIG, of diagnosis codes submitted to the Medicare Program for Risk 

21 Adjustment payments, including, but not limited to, RADV Audits. 

22 REQUEST FOR PRODUCTION NO. 6: 

23 All Documents regarding the RADV Medicare fee-for-service ("FFS") error 

24 rate adjuster discussed in CMS's Notice of Final Payment Error Calculation 

25 Methodology for Part C Medicare Advantage Risk Adjustment Data Validation 

26 Contract-Level Audits (Feb. 24, 2012), including but not limited to, Documents 

27 describing any effort by the Government to calculate a Medicare FFS error rate and 

28 Documents describing any analysis by the Government related to measuring the 
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1 accuracy of diagnoses submitted on Medicare FFS claims. 

2 REQUEST FOR PRODUCTION NO. 7: 

3 All Documents regarding the Risk Adjustment Error ("RAE") rate, including 

4 Documents sufficient to show the annual RAE rates calculated by the Government 

5 over time. 

6 REQUEST FOR PRODUCTION NO. 8: 

7 All data from all fields included in the following Limited Data Set ("LDS") 

8 Files: 1) 100% Denominator File, 2) 5% Carrier Standard Analytic File, 3) 100% 

9 Inpatient Standard Analytic File, and 4) 100% Outpatient Standard Analytic File. 

10 This request seeks data for dates of service years 2005 through 2015. 

11 REQUEST FOR PRODUCTION NO. 9: 

12 All communications between CMS and Signature Consulting Group 

13 regarding RADV audits and/or HCC coding criteria and analysis. 

14 REQUEST FOR PRODUCTION NO. 10: 

15 All Documents related to CMS and any other Government involvement in 

16 ICE and RADAR activities, meetings, calls, workshops, conferences and other 

17 collaborations regarding any Risk Adjustment issues. 

18 REQUEST FOR PRODUCTION NO. 11: 

19 All Documents related to communications between the Government and ICE 

20 and RADAR relating to Risk Adjustment. 

21 REQUEST FOR PRODUCTION NO. 12: 

22 A copy of each signed Medicare Advantage contract between CMS and 

23 UnitedHealth and any Documents related to such contracts. 

24 REQUEST FOR PRODUCTION NO. 13: 

25 A copy of each Risk Adjustment Attestation that any Medicare Advantage 

26 Organization ("MAO") submitted to CMS pursuant to 42 C.F.R. § 422.504(1), and 

27 any Documents submitted by Medicare Advantage Organizations to qualify or 

28 explain their Risk Adjustment Attestations. 
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1 REQUEST FOR PRODUCTION NO. 14: 

2 All Documents relating to the annual Risk Adjustment Attestation of 

3 accuracy submitted by MAOs pursuant to 42 C.F.R. § 422.504(1), including 

4 Documents relating to the specific data and information MA Plans must certify as 

5 accurate, complete, and truthful. 

6 REQUEST FOR PRODUCTION NO. 15: 

7 All Documents relating to the Government's review, analysis, or acceptance 

8 of the Risk Adjustment Attestations submitted by any MAO pursuant to 42 C.F.R. 

9 § 422.504(1).

10 REQUEST FOR PRODUCTION NO. 16: 

11 All Documents relating to CMS' s ISsuance or decision to issue risk 

12 adjustment payments, including final reconciliation payments, to UnitedHealth 

13 after receiving UnitedHealth's Risk Adjustment Attestations. 

14 REQUEST FOR PRODUCTION NO. 17: 

15 All Documents relating to the Government's knowledge as to whether MA 

16 Plans were validating the accuracy of diagnosis codes submitted on claims data to 

1 7 CMS for purposes of Risk Adjustment. 

18 REQUEST FOR PRODUCTION NO. 18: 

19 All Documents relating to the Government's knowledge as to whether MA 

20 Plans were deleting diagnosis codes submitted on claims data to CMS for purposes 

21 of Risk Adjustment that were not supported by a medical record. 

22 REQUEST FOR PRODUCTION NO. 19: 

23 All Documents relating to the Government's knowledge as to whether MA 

24 Plans "look both ways." 

25 REQUEST FOR PRODUCTION NO. 20: 

26 All Documents relating to the Government's knowledge of MA Plans' 

27 efforts to exercise "reasonable diligence" to report and return overpayments to 

28 CMS as described in 79 Fed Reg. 29,844, 29,923. 
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1 REQUEST FOR PRODUCTION NO. 21: 

2 All Documents relating to the Government's, review, analysis, or receipt of 

3 the Bids submitted by UnitedHealth pursuant to 42 U.S.C. § 1395w-24(a), 

4 including but not limited to Documents relating to (a) any actions that the 

5 Government took in response to those Bids, (b) questions posed by the 

6 Government, (c) any evidence of the Government's concerns with the 

7 UnitedHealth Bids, ( d) any conclusions reached by the Government in the course 

8 of evaluating the UnitedHealth Bids, and ( e) any analysis or reviews or conclusions 

9 regarding the appropriateness of any of the assumptions set forth or relied by 

10 United in its Bids. 

11 REQUEST FOR PRODUCTION NO. 22: 

12 All Documents relating to instructions and guidelines for CMS employees 

13 responsible for reviewing MA Plans' bids and associated material. 

14 REQUEST FOR PRODUCTION NO. 23: 

15 All Documents regarding the requirement mandated by 42 U.S.C. § 1395w-

16 23(a)(l)(C)(ii) that CMS apply a coding intensity adjustment to MA Plans, 

1 7 including but not limited to all Documents relating to the calculation of the coding 

18 intensity adjustment. 

19 REQUEST FOR PRODUCTION NO. 24: 

20 Documents sufficient to show the methodology by which the Government 

21 calculates Risk Adjustment Factors, including but not limited to, all Documents 

22 regarding consideration of whether CMS's calculation of Risk Adjustment Factors 

23 and development of a risk model from other than inpatient settings should be based 

24 on diagnoses from claims data or medical charts. See 42 U.S.C. § 1395w-23. This 

25 request seeks documents from June 1, 1997 through May 1, 2017. 

26 REQUEST FOR PRODUCTION NO. 25: 

27 All Documents relating to the statement contained in "Medicare Program; 

28 Medicare+Choice Program" that MA Organizations "undertake 'due diligence' to 

LATHAM&WATKINScce 

ATTORNEYS AT LAW 

Los ANGELES 12 

DEFENDANT UHC OF CALIFORNIA'S RFPs TO 
THE GOVERNMENT (SET ONE) 

53 EXHIBIT 21

Case 2:16-cv-08697-MWF-SS   Document 261-8   Filed 08/06/18   Page 13 of 27   Page ID
 #:5184



1 ensure the accuracy, completeness, and truthfulness of encounter data" they submit 

2 to CMS, and make "good faith efforts to certify the accuracy, completeness, and 

3 truthfulness of encounter data submitted" to CMS, 65 Fed. Reg. 40,170, 40,268 

4 (June 29, 2000), including, but not limited to, any Documents discussing or 

5 describing any obligations created by this statement. This request seeks documents 

6 from June 1, 1997 through May 1, 201 7.

7 REQUEST FOR PRODUCTION NO. 26: 

8 All Documents regarding CMS's proposal in proposed rule "Contract Year 

9 2015 Policy and Technical Changes to the Medicare Advantage and the Medicare 

10 Prescription Drug Benefit Programs" to add 42 C.F.R. § 422.310(e)(l) requiring 

11 that "[a]ny medical record reviews conducted by a MA organization ... be designed 

12 to determine the accuracy of diagnoses submitted under § 422.308( c) and § 

13 422.310(g)," 79 Fed. Reg. 1918,2053 (Jan. 10, 2014), including, but not limited to, 

14 any and all reasons, analyses, or considerations regarding why CMS did not adopt 

15 this proposal in the final rule. 79 Fed. Reg. 29,844, 29,921; 29,926 (May 23, 2014). 

16 REQUEST FOR PRODUCTION NO. 27: 

17 All Documents regarding CMS' s "Reporting and Returning of 

18 Overpayments" proposal in its proposed rule "Medicare Program; Contract Year 

19 2015 Policy and Technical Changes to the Medicare Advantage and the Medicare 

20 Prescription Drug Benefit Programs" to add 42 C.F.R. § 422.326 to "clarify the 

21 statutory definition of overpayment" 79 Fed. Reg. 1918, 2055-56 (Jan. 10, 2014), 

22 including, but not limited to, any comments submitted to CMS about the proposed 

23 rule. 

24 REQUEST FOR PRODUCTION NO. 28: 

25 All Documents regarding CMS' s "Reporting and Returning of 

26 Overpayments" final rule in "Medicare Program; Contract Year 2015 Policy and 

27 Technical Changes to the Medicare Advantage and the Medicare Prescription 

28 Drug Benefit Programs" 79 Fed. Reg. 29,844, 29,921; 29,926 (May 23, 2014). 
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1 REQUEST FOR PRODUCTION NO. 29: 

2 All Documents containing unique versions of Chapter 7 and Chapter 21 of 

3 CMS' s "Medicare Managed Care ManuaI" dating from 1999 to the present. 

4 REQUEST FOR PRODUCTION NO. 30: 

5 All Documents related to internal discussions, analyses and/or calculations 

6 regarding the preparation of the Regulatory Impact Statement for HCF A, Medicare 

7 Program: Medicare + Choice Program Final Rule, 65 Fed. Reg. 40170 (June 29, 

8 2000). 

9 REQUEST FOR PRODUCTION NO. 31: 

10 All Documents regarding whether Section 6.4.1 of CMS's 2008 Risk 

11 Adjustment Data Technical Assistance For Medicare Advantage Organizations 

12 Participant Guide requires MAOs to delete unsupported codes. 

13 REQUEST FOR PRODUCTION NO. 32: 

14 All Documents regarding whether Section 7.2.4.l of CMS's 2008 Risk 

15 Adjustment Data Technical Assistance For Medicare Advantage Organizations 

16 Participant Guide applies to contexts other than CMS' s RADV audits. 

17 REQUEST FOR PRODUCTION NO. 33: 

18 All Documents reflecting discussion or analysis of CMS's overpayment 

19 standard, requiring Plans to exercise "reasonable diligence" in reporting and 

20 returning overpayments, including but not limited to Documents explaining or 

21 analyzing the "reasonable diligence" standard. See 79 Fed Reg. 29,844, 29,923. 

22 REQUEST FOR PRODUCTION NO. 34: 

23 All Documents regarding CMS' s "Guidance for Reporting and Returning 

24 Medicare Advantage Organization and/or Sponsor Identified Overpayments to the 

25 Centers for Medicare & Medicaid Services (CMS)" (February 18, 2015). 

26 REQUEST FOR PRODUCTION NO. 35: 

27 All Documents regarding any Government efforts to review, validate or 

28 otherwise evaluate the accuracy of Medicare FFS diagnosis codes that it received 
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1 on claims data as part of its process of calculating risk-adjusted reimbursement 

2 rates or calculating annual risk scores, including, but not limited to, any 

3 Documents related to whether the Government reviews or otherwise evaluates 

4 corresponding medical records as part of any such validation activities. 

5 REQUEST FOR PRODUCTION NO. 36: 

6 All Documents regarding the Government's forecasting, budgeting and/or 

7 appropriating payments or funds to CMS related to insuring the Medicare FFS 

8 population. 

9 REQUEST FOR PRODUCTION NO. 37: 

10 All Documents relating to the methodology CMS used to calculate its annual 

11 county-level average risk score and per capita costs for Calendar Years 2005 

12 through 2015. See, e.g., County Fee-for-Service Expenditure Data for Calendar 

13 Year 2012, available at https://www.cms.gov/Medicare/Health-

14 Plans/MedicareAdvtgSpecRateStats/FFS-Data.html. 

15 REQUEST FOR PRODUCTION NO. 38: 

16 All Documents reflecting or relating to whether MA Plans validate or 

1 7 validated the accuracy of diagnosis codes submitted on claims data to CMS for 

18 purposes of Risk Adjustment and whether MA Plans "look both ways" when 

19 reviewing medical charts. 

20 REQUEST FOR PRODUCTION NO. 39: 

21 All Documents regarding any obligation or requirement that MA Plans 

22 validate the accuracy of diagnosis codes submitted on claims data before they 

23 submit claims data to CMS for purposes of Risk Adjustment, including but not 

24 limited to any such obligation or requirement that appears in CMS's 2008 Risk 

25 Adjustment Data Technical Assistance For Medicare Advantage Organizations 

26 Participant Guide. 

27 REQUEST FOR PRODUCTION NO. 40 

28 
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1 All Documents relating to discussions between the Government and MA 

2 Plans regarding the voluntary retention or return of potential or actual 

3 overpayments as a result of MA Plan review of Risk Adjustment data. 

4 REQUEST FOR PRODUCTION NO. 41: 

5 All Documents relating to discussions between the Government and MA 

6 Plans regarding Chart Reviews, compliance obligations with respect to Risk 

7 Adjustment, diagnosis coding and medical record document as those issues pertain 

8 to Risk Adjustment, and RADY Audits, including but not limited to Documents 

9 relating to discussions with UnitedHealth in 2014. 

10 REQUEST FOR PRODUCTION NO. 42: 

11 All training-related Documents that the Government provided coders ( or 

12 contractors. coding on behalf of the Government) to instruct them on evaluating the 

13 accuracy and adequacy of diagnoses reported by MA Plans in connection with MA 

14 Plan Risk Adjustment data. 

15 REQUEST FOR PRODUCTION NO. 43: 

16 All Documents regarding coding for purposes of evaluating the accuracy and 

1 7 adequacy of diagnoses reported by MA Plans in connection with MA Plan Risk 

18 Adjustment data, including but not limited to coding chronic conditions. 

19 REQUEST FOR PRODUCTION NO. 44: 

20 All Documents related to instructions and guidelines CMS has issued 

21 regarding coding and reporting using Revisions 9 and 10 of the International 

22 Classification of Diseases ("ICD"), including all Documents related to the creation 

23 and development of any such instructions and guidelines. 

24 REQUEST FOR PRODUCTION NO. 45: 

25 All Documents related to the coding convention that "[t]he assignment of a 

26 diagnosis code is based on the provider's diagnostic statement that the condition 

27 exists." See "ICD-10-CM Official Guidelines for Coding and Reporting FY 2017 

28 (October 1, 2016 September 30, 2017)," available at 
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1 https://www.cms.gov/Medicare/Coding/ICD 1O/Downloads/2017-ICD-1 O-CM-

2 Guidelines.pdf. 

3 REQUEST FOR PRODUCTION NO. 46: 

4 All Documents related to the response to the question from the Coding 

5 Clinic Fourth Quarter 2016 that reads in part: "Please explain the intent of the new 

6 ICD-10-CM guideline regarding code assignment and clinical criteria that reads as 

7 follows: 'The assignment of a diagnosis code is based on the provider's diagnostic 

8 statement that the condition exists."' See AHA Coding Clinic for ICD-10-CM and 

9 ICD-10-PCS at 147 (Fourth Quarter 2016), available at

10 www.CodingClinicAdvisor.com. 

11 REQUEST FOR PRODUCTION NO. 47: 

12 Documents sufficient to show the dollar value of diagnosis codes deleted by 

13 all MA Plans including, but not limited to, UnitedHealth. 

14 REQUEST FOR PRODUCTION NO. 48: 

15 All Documents related to the deletion of emails from any email accounts 

16 maintained by Ms. Marilyn Tavenner or to her use of a private email address to 

1 7 correspond regarding Risk Adjustment. 

18 REQUEST FOR PRODUCTION NO. 49: 

19 All Documents relating to any March and/or April 2014 meetings or 

20 discussions involving Mr. Larry Renfro and Mr. Jonathan Blum and/or Ms. 

21 Marilyn Tavenner. 

22 REQUEST FOR PRODUCTION NO. 50: 

23 All Documents relating to the April 29, 2014 meeting between Mr. Sean 

24 Cavanaugh, Ms. Cynthia Tudor, Ms. Cheri Rice, Mr. Dan Farmer, and Ms. Julie 

25 Grover from CMS and UnitedHealth executives Mr. Dan Schumacher, Mr. Steve 

26 Nelson, Ms. Karen Erickson, and Mr. Thad Johnson. This request includes any 

27 Documents relating to the preparation for and follow-up from this meeting. 

28 REQUEST FOR PRODUCTION NO. 51: 
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1 All Documents relating to the May 2, 2014 email from Ms. Cheri Rice to 

2 Mr. Steve Nelson regarding "[UnitedHealth's] 2012 Attestation and follow-up 

3 from yesterday's meeting." 

4 REQUEST FOR PRODUCTION NO. 52: 

5 All Documents relating to the July 30, 2015 email from Ms. Cheri Rice to 

6 Mr. Steve Nelson regarding "[UnitedHealth's] 2013 CMS RAF Attestation." 

7 REQUEST FOR PRODUCTION NO. 53: 

8 All Documents relating to the June 15, 2016 email from Ms. Cheri Rice to 

9 Mr. Steve Nelson regarding "[UnitedHealth's] 2014 CMS RAF Attestation." 

10 REQUEST FOR PRODUCTION NO. 54: 

11 All Documents regarding any interviews or depositions of current and/or 

12 former CMS officials related to any matter (litigation or investigation) involving 

13 Risk Adjustment and MA Plans. 

14 REQUEST FOR PRODUCTION NO. 55 

15 All Documents relating to Your Complaint's allegations that UnitedHealth 

16 submitted false and fraudulent claims to the Government. 

17 REQUEST FOR PRODUCTION NO. 56: 

18 All Documents relating to Your Complaint's allegations that UnitedHealth 

19 received payments from the Government based on allegedly false HCC or RxHCC 

20 diagnoses. 

21 REQUEST FOR PRODUCTION NO. 57: 

22 All Documents provided by the Relator to the Government that the 

23 Government has not already provided to UnitedHealth. 

24 REQUEST FOR PRODUCTION NO. 58: 

25 All Documents relating to meetings between the Relator and the 

26 Government. 

27 REQUEST FOR PRODUCTION NO. 59: 

28 
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1 All Documents relating to Government litigation hold(s) related to this case 

2 and/or the Swoben Investigation, including but not limited to copies of the 

3 litigation hold(s) and documents sufficient to show who received the hold, what the 

4 hold covers, and when it was issued. 

5 REQUEST FOR PRODUCTION NO. 60: 

6 All Documents relating to Government document retention policies, 

7 including but not limited to its policies for retaining data, electronic documents and 

8 emails, as well as copies of the document retention policies and documents 

9 sufficient to show what the policy covers, and to what timeframe it applies. 

10 REQUEST FOR PRODUCTION NO. 61: 

11 Documents sufficient to show what steps the Government took to preserve 

12 ESI, including email and any other information created or maintained by former 

13 Government personnel (including but not limited to CMS employees) related to 

14 this case and/or the Swoben Investigation. 

15 REQUEST FOR PRODUCTION NO. 62: 

16 All Documents that are facially marked with any claim of privilege or as to 

1 7 which UnitedHealth has asserted a claim of privilege in connection with Your 

18 Poehling Investigation to the extent any of the Documents were read, reviewed, 

19 analyzed or shared with any individual at the Department of Justice ("DOJ"), OIG 

20 or CMS, or any non-governmental individual, who was or is involved in any way 

21 in the litigation or investigation of allegations in this matter. 

22 REQUEST FOR PRODUCTION NO. 63: 

23 All Documents relating to any efforts the Government undertook in 

24 connection with receiving, reviewing, or analyzing UnitedHealth Documents that 

25 are facially marked with any claim of privilege or to which UnitedHealth has 

26 asserted a claim of privilege in connection with Your Poehling Investigation, to the 

27 extent any of the Documents were read, reviewed, analyzed, or shared with any 

28 
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1 individual at DOJ, OIG, or CMS, or any non-governmental individual, who was or 

2 is involved in any way in the litigation or investigation of allegations in this matter. 

3 REQUEST FOR PRODUCTION NO. 64: 

4 All Documents relating to whether any representative of the Government 

5 (including any investigator) reviewed, analyzed, or discussed any privileged 

6 UnitedHealth information, including UnitedHealth Documents that are facially 

7 marked with any claim of privilege or as to which UnitedHealth has asserted a 

8 claim of privilege in connection with Your Poehling Investigation, including 

9 UnitedHealth Documents provided to the Government by Mr. Poehling or his 

10 counsel, to the extent any of the Documents were read, reviewed, analyzed or 

11 shared with any individual at DOJ, OIG or CMS, or any non-governmental 

12 individual, who was or is involved in any way in the litigation or investigation of 

13 the allegations in this case. 

14 REQUEST FOR PRODUCTION NO. 65: 

15 All Documents relating to the Government's handling of UnitedHealth' s 

16 clawback requests, including confirmation that Documents that were clawed back 

1 7 were, in fact, deleted from all Government computers and other data recording 

18 devices. 

19 REQUEST FOR PRODUCTION NO. 66: 

20 All Documents relating to any efforts the Government undertook in 

21 connection with receiving, reviewing, or analyzing potentially privileged 

22 UnitedHealth documents in this case to the extent Your Complaint is based in any 

23 part on the Poehling Investigation, including any Documents designated privileged 

24 on their face. 

25 REQUEST FOR PRODUCTION NO. 67: 

26 All Documents relating to whether any representative of the Government 

27 (including any investigator) reviewed, analyzed, or discussed any privileged 

28 
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1 UnitedHealth information, including privileged UnitedHealth Documents provided 

2 to the Government by Mr. Poehling or his counsel. 

3 REQUEST FOR PRODUCTION NO. 68: 

4 All Documents relating to any steps the Government took to prevent any 

5 individual at DOJ, OIG or CMS, or any non-governmental individual, who was or 

6 is involved in any way in the litigation or investigation of the allegations in this 

7 case and who had or has access to UnitedHealth Documents that are facially 

8 marked with any claim of privilege or as to which UnitedHealth has asserted a 

9 claim of privilege in connection with Your Poehling Investigation, including 

10 UnitedHealth Documents provided to the Government by Mr. Poehling or his 

11 counsel, from revealing, using, or otherwise conveying privileged UnitedHealth 

12 information to any Person. 

13 REQUEST FOR PRODUCTION NO. 69: 

14 All Documents on which You intend to rely to support the claims that 

15 UnitedHealth knew that many provider-reported diagnosis codes were invalid, as 

16 alleged in paragraphs 81 through 120 of Your Complaint. 

17 REQUEST FOR PRODUCTION NO. 70: 

18 All Documents on which You intend to rely to support the claims that 

19 UnitedHealth knew that it was obligated to undertake good faith efforts to identify 

20 and delete invalid provider-reported diagnosis codes, as alleged in paragraphs 81 

21 through 120 of Your Complaint. 

22 REQUEST FOR PRODUCTION NO. 71: 

23 All Documents on which You intend to rely to support the claim that 

24 UnitedHealth is not entitled to a significant amount of Risk Adjustment payments 

25 it has received from Medicare, as alleged in paragraph 115 of Your Complaint. 

26 REQUEST FOR PRODUCTION NO. 72: 

27 

28 
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1 All Documents on which You intend to rely to support the claim that 

2 UnitedHealth avoided "looking both ways," as alleged in paragraphs 121 through 

3 134 of Your Complaint. 

4 REQUEST FOR PRODUCTION NO. 73: 

5 All Documents on which You intend to rely to support the claims that 

6 UnitedHealth engaged in a "Recode Project" designed to "liberalize[] its coding 

7 policies to enable the coders to identify more diagnosis codes purportedly 

8 supported by the beneficiaries' medical records" as alleged in paragraph 133 of 

9 Your Complaint. 

10 REQUEST FOR PRODUCTION NO. 74: 

11 All Documents on which You intend to rely to support the claims that 

12 UnitedHealth knew it was obligated to "look both ways" at the results of its Chart 

13 Reviews and to delete invalid diagnoses as alleged in paragraphs 135 through 152 

14 of Your Complaint. 

15 REQUEST FOR PRODUCTION NO. 75: 

16 All Documents on which You intend to rely to support the claims that 

17 UnitedHealth's "look both way" Claims Verification program was insufficient and 

18 short-lived, as alleged in paragraphs 153 through 193 of Your Complaint. 

19 REQUEST FOR PRODUCTION NO. 76: 

20 All Documents on which You intend to rely to support the claims that 

21 UnitedHealth failed to delete at least over one billion dollars of invalid diagnoses, 

22 as alleged in paragraphs 194 through 197 of Your Complaint. 

23 REQUEST FOR PRODUCTION NO. 77: 

24 All Documents on which You intend to rely to support the claims that 

25 UnitedHealth avoided repaying Medicare for invalid diagnoses reported by its 

26 financially-incentivized providers, as alleged in paragraphs 198 through 229 of 

27 Your Complaint. 

28 REQUEST FOR PRODUCTION NO. 78: 
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1 All Documents on which You intend to rely to support the claims related to 

2 UnitedHealth's Risk Adjustment Attestations, as alleged in paragraphs 230 through 

3 233 of Your Complaint. 
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Dated: August 24, 201 7 

LATHAM&WATKI NS•ce 

ATTORNEYS AT LAW 

Los ANGELES 

LATHAM & WATKINS LLP 
DAVID J. SCHINDLER 
DANIEL MERON 
ABID R. QURESHI 

By 
..,..D.,--a-n ...... ie ...... l ""'""M..,,...e- r -on _________ _ 
Attorneys for UnitedHealth Defendants 
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1 

2 PROOF OF SERVICE 

3 I am employed in the County of Los Angeles, State of California. I 
4 am over the age of 18 y:ears and not a party to this action. My business address is 

Latham & Watkins LLP, 355 South Grand Avenue, Suite 100, Los Angeles, CA 
5 90071-1560. 

6 

7 

8 

9 

10 

11 

On August 24, 2017, I served the following document described as: 

DEFENDANT UHC OF CALIFORNIA'S REQUESTS FOR 
PRODUCTION OF DOCUMENTS TO THE GOVERNMENT (SET NO. 
ONE) 

by serving a true copy of the above-described document in the following manner: 

BY ELECTRONIC MAIL 
The above-described document was transmitted via electronic mail to 

12 the following party_pursuant to written consent under Federal Rule of Civil 
Procedure 5(b)(2)(b) on August 24, 2017:

13 

14 
SEE ATTACHED SERVICE LIST 

15 

16 I declare that I am employed in the office of a member of the Bar of 
or permitted to practice before, this Court at whose direction the service was made 

1 7 and declare under penalty of perjury under the laws of the State of California that 
the foregoing is true and correct. 

18 
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20 

21 

22 

23 

24 

25 

26 

27 

28 

Executed on August 24, 2017, at Los Angeles, California. 

LATHAM•WATKINS'" 
ATTORNEYS AT LAW 

Los ANGELES 24 

Josephine Osei-Tutu 
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United States District Court 
Case No. CV 09-5013 JFW(JEMx) 

John E. Lee 
john. lee2@usdoi.gov 
Assistant United States Attorneys 
300 N. Los Angeles Street, Room 7516 
Los Angeles, California 90012 
Tel: 213.894.3995 

Carol L. Wallack 
carol.wallack@usdoi.gov 
Justin Draycott 
Justin. draycott@usdoi.gov 
Jessica Krieg 
iessica.e.krieg@usdoi.gov 
Paul Perkins 
paul.r.perkins@usdoi.gov 
United States Department of Justice 
P.O. Box 261, Ben Franklin Station 
Washington, D.C. 20044 
Tel: 202.307.0486 

Kathleen Ann Lynch 
kathleen. lvnch@usdoi.gov 
Assistant United States Attorneys 
13 8 Delaware A venue 
Buffalo, New York 14201 
Tel: 716.843.5830 

Eriv R. Havian 
ehavian@constantinecannon.com 
Mary A. Inman 
minman@constantinecannon.com 
Jessica T. Moore 
imoore@constantinecannon.com 
Anne Hayes Hartman 
ahartman@constantinecannon.com 
Constantine Cannon LLP 

150 California Street, Suite 1600 
San Francisco, CA 94111 
Tel: 415.639.4001 

Timothy P. McCormack 
tmccormac k@constantinecannon.com 
Constantine Cannon LLP 

1001 Pennsylvania Avenue, N.W., Suite 1300 
Washington, D.C. 20004 
Tel: 202.204.3500 

Steve Hasegawa 
shasei:Iawafmncsf com 
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EXCEPTIONAL REPORTING SERVICES, INC 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

UNITED STATES OF AMERICA, ) CASE NO: 2:16-CV-08697-MWF-SS 
) 

Plaintiff, )   CIVIL 
) 

vs. )    Los Angeles, California 
) 

UNITED HEALTH GROUP, INC, )    Thursday, July 12, 2018 
ET AL, ) 

) 
Defendants. )

TELEPHONIC CONFERENCE RE DISCOVERY 

BEFORE THE HONORABLE SUZANNE H. SEGAL, 
UNITED STATES MAGISTRATE JUDGE 

APPEARANCES: SEE PAGE 2 

Court Reporter: Recorded; XTR 

Courtroom Deputy: Marlene Ramirez 

Transcribed by: Exceptional Reporting Services, Inc. 
P.O. Box 18668 
Corpus Christi, TX 78480-8668 
361 949-2988 

Proceedings recorded by electronic sound recording; 
transcript produced by transcription service. 
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2

APPEARANCES FOR:

United States of   PAUL G. FREEBORNE, ESQ. 
America:    MARK J. DRAYCOTT, ESQ. 

EDWARD CROOKE, ESQ. 
CAROL L. WALLACK, ESQ. 
U.S. Department of Justice 
601 D Street NW, Suite 9934 
Washington, DC 20004 

     JOHN E. LEE, ESQ. 
Office of the U.S. Attorney 
300 N. Los Angeles, Room 7516 
Los Angeles, CA 90012 

Relator:    MAX VOLDMAN, ESQ. 
     HENRY C. SU, ESQ. 

Constantine Cannon  
1001 Pennsylvania Ave. NW, Suite 1300N 
Washington, DC 20004 

TAEVA SHEFLER, ESQ. 
Phillips & Cohen 
100 The Embarcadero, Suite 300 
San Francisco, CA 94105 

JOHN P. LAHAD, ESQ. 
GENG CHEN, ESQ. 
Susman Godfrey 
1000 Louisiana St., Suite 5100 
Houston, TX 77002 

United Health:   DAVID J. SCHINDLER, ESQ. 
Latham & Watkins 
355 S. Grand Ave., Suite 100 
Los Angeles, CA 90071 
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EXCEPTIONAL REPORTING SERVICES, INC 

3

Los Angeles, California; Thursday, July 12, 20181

(Call to Order) 2

(Telephonic Appearances) 3

THE COURT:  Good morning.  We are here today on the 4

record on Case CV-16-8697, United States of America versus 5

United Health Group, Inc. et al.6

Counsel, please state your appearance for the record. 7

MR. FREEBORNE:  Paul Freeborne from the Department of 8

Justice.9

THE COURT:  Good morning. 10

MR. DRAYCOTT:  Justin Draycott from the Department of 11

Justice.12

THE COURT:  Good morning. 13

MR. VOLDMAN:  Max Voldman for relator from 14

Constantine Cannon. 15

THE COURT:  Good morning. 16

MR. CROOKE:  Edward Crooke for the Department of 17

Justice.18

THE COURT:  Good morning. 19

MS. WALLACK:  Carol Wallack from the Department of 20

Justice.21

THE COURT:  Good morning. 22

MR. SU:  Henry Su for the relator from Constantine 23

Cannon.24

THE COURT:  (indisc.)25
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be saying in response to the -- in response to the motion that 1

we're going to put before Judge Fitzgerald. 2

(Voices overlapping) 3

  THE COURT:  I appreciate it and I don't disagree with 4

you that it would be more efficient to have these issues 5

resolved before the discovery motions are filed.  And you know, 6

there's a part of me that would love to agree with you and say 7

you're right, I'm just going to delay all the work you've put 8

in front of me until Judge Fitzgerald decides what we're going 9

to do here; I'm going to delay and wait until September, 10

October, November.  Trust me, there's a part of me that would 11

really like to do that.  But I honestly don't think I'm 12

permitted to do that until the district judge who sets the 13

schedule in this case tells me I'm permitted to do that.  I 14

can't -- 15

  MR. SPEAKER:  Your Honor, if I -- 16

(Voices overlapping) 17

  THE COURT:  -- find myself and if -- no, I really 18

would like us to move on.  Because I'm not going to resolve 19

this now.  You certainly can make the motion to stay the 20

discovery motion, then I can consider it and Judge Fitzgerald 21

can consider it.  But I'm not going to be able to resolve this 22

now.23

  What I can tell you is that typically in this 24

district we don't save things like discovery motions until the 25
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district judge issues a scheduling order, says okay, I'm going 1

to do it in phases; no discovery on this issue until this date.2

If the trial judge, whether it's Magistrate Judge (indisc.) or 3

the district judge, sets the schedule.  And so Judge Fitzgerald 4

will set the schedule in this case.  And until he does I'm 5

operating as I would ordinarily operate, which is you file a 6

motion according to the local rules, you set a hearing date and 7

I try to adjudicate it in a timely fashion.  So believe me, I'd 8

much prefer to put these motions off. 9

  All right, so let's move on if we can to the 10

production of documents in the files of the OIG custodian.11

Mr. Schindler. 12

  MR. SCHINDLER:  Well, in many respects, your Honor, 13

these things go hand in hand, right.  Because what we're really 14

saying are tethered together.  They effectively said they 15

should not have to produce any documents that are in the files 16

of the OIG.  And those are the same kinds of documents when the 17

day is done.  They've advanced essentially a law enforcement 18

privilege to protect the documents, but it really ignores the 19

qualified nature of the privilege, especially in this context.20

You can't make a blanket assertion as privilege on the OIG even 21

before collecting responsive documents. 22

  But more importantly, in this case the question of 23

the non-materiality of these records or these decisions, if you 24

will, or the information, the notion that somehow United was 25
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obligated to perform two-way looks, clearly outweighs any 1

assertion of the qualified privilege that might otherwise 2

attach to records belonging to OIG custodians. 3

  But that issue is really subsumed in the overarching 4

point I made earlier, which is we're entitled to documents that 5

demonstrate that lack of materiality under Escobar goes to the 6

heart of our defense and documents in the possession of the OIG 7

are exactly that. 8

  THE COURT:  All right.  And who is going to respond 9

for the Plaintiff? 10

  MR. FREEBORNE:  Your Honor, this is Paul Freeborne.11

And I agree with Mr. Schindler.  I think the issues are 12

subsumed.  From our perspective United has the obligation under 13

26(b) to show relevancy.  We think materiality has been 14

resolved as a matter of law.  There is no factual issue to 15

probe.  Simply stated, Judge Fitzgerald and the Ninth Circuit 16

have recognized that the materiality of accurate diagnosis 17

codes.  And what OIG did or did not do cannot do that.  And so 18

it's a completely irrelevant inquiry.  Moreover, they're 19

seeking privileged information, investigated information, not 20

of United but of other third party plans.  And in that rubric 21

they have the obligation to show good cause. 22

  And just to understand the argument we're making 23

about the motion to stay, again, it's not a motion to stay 24

discovery.  What it is is seeking a threshold ruling on 25
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relevancy to avoid a showdown on privilege.  Mr. Schindler has 1

stated prior to the agenda that the Court is likely to face not 2

only motions to compel with respect to the Office of the 3

Inspector General and its activities but they're also seeking 4

to probe agency deliberations on the same grounds.  And it 5

behooves -- and there is case authority that's -- at least in 6

the DC Circuit that supports the proposition that there has to 7

be some good cause shown to go down that road.  And that's all 8

we're proposing to do.  And the parties are in fundamental 9

disagreement with respect to the relevancy and the good cause 10

found by United.  And so we think whatever motion they're going 11

to file should be denied. 12

  THE COURT:  So let me ask you this.  In getting back 13

to the stay issue -- and I do feel it's really an issue for 14

Judge Fitzgerald.  I know you have a hearing before him on 15

September 17th.  But I do think you could, you know, do a short 16

motion and ask for it to be heard perhaps at a certain time on 17

the issue of, you know, a stay of discovery or a stay of the 18

discovery motion under the theories you've put forward. 19

  Because again, I don't think it's up for me unless 20

Judge Fitzgerald then referred that motion to me, which he 21

could.  But until that happens, at the moment he is the 22

decision maker about the schedule of this case.  So I just 23

don't feel like I have the freedom to say, you know, yes, I 24

would stay discovery; or no, I wouldn't.  It's just not within 25
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my authority.  So, you know, for your consideration it may be 1

something you want to do, you know, before Judge Fitzgerald. 2

  MR. SPEAKER:  Thank you, your Honor. 3

  THE COURT:  All right.  So I think on the OIG 4

custodians and -- I'll hear Mr. Schindler in a minute on part 5

two of that item in the agenda.  But it doesn't seem like 6

that's something that the parties could reach an agreement on.7

And it's a sufficiently fact driven type of analysis to apply 8

the law enforcement privilege, you know, that I don't think I 9

can even give you a preliminary idea of my thoughts on that 10

because it's just going to turn a lot on the declarations and 11

the facts you've put before the Court. 12

  What about the production of documents concerning 13

investigations of other MA plans? 14

  MR. FREEBORNE:  Well, that is -- this is Paul 15

Freeborne, your Honor.  That is the issue that we were just 16

discussing.17

  THE COURT:  Okay, all right. 18

  MR. FREEBORNE:  There were other requests that go to 19

the specific program activities where we removed OIG as a 20

custodian because OIG doesn't have any role in program 21

responsibilities.  But the other issues really pertain to the 22

materiality issue that Mr. Schindler identified earlier. 23

  THE COURT:  All right.  And then on the deliberative 24

process privilege, you know, I mean it's a -- it applies to 25
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things that are pre-decisional, it applies to things that, you 1

know, really reflect deliberation as opposed to a factual 2

finding.  I guess that's -- I'm just sharing that with the 3

parties that I would look to the Ninth Circuit law and other 4

circuits' law on the application of that to decide.  You know, 5

it sometimes shields documents, it sometimes doesn't.  I mean 6

again, a very fact driven analysis.  So I can't really tell 7

you, you know, what I would do.  It would depend on what was 8

put before me. 9

  MR. SPEAKER:  And the parties have not met and 10

conferred on the deliberative process privilege motion to 11

compel that's contemplated by United. 12

  THE COURT:  And to some degree, you know, you can 13

resolve it on a declaration to the Court sometimes.  But often 14

that does require in camera review that I need to look at the 15

document and decide if it's sufficiently deliberative or if 16

it's not deliberative and factual. 17

MR. SCHINDLER: Yeah.  I think, your Honor, just 18

in -- and Mr. Freeborne is right.  We've not had the 19

opportunity yet to meet and confer with them and we alert you 20

more to the fact that it isn't just one document.  What we have 21

is a wholesale assertion by the Government to cross a broad 22

swamp of documents.  And you are right, we're going to have to 23

present you with appropriate record to show you that this is 24

being used inappropriately to shield relevant documents. 25

76 EXHIBIT 22

Case 2:16-cv-08697-MWF-SS   Document 261-9   Filed 08/06/18   Page 9 of 12   Page ID
 #:5207



EXCEPTIONAL REPORTING SERVICES, INC 

66

  Moreover, the deliberative process privilege is not 1

absolute.  It can be overcome by the need -- in this case the 2

need is demonstrable.  Because these are, in fact, documents 3

that demonstrate exactly what we've said all along as part of 4

our defense, that CMS not only knew about what we were doing 5

but that CMS and its internal people agree with the positions 6

that we have taken.  But we need to key that up for you in a 7

way that will allow you to rule, so we simply wanted to flag 8

that point. 9

  The only other thing I would say with respect to the 10

OIG is the information pertaining to other MA plans pertain 11

solely to the concept of what OIG did or did not do in the face 12

of information that demonstrates specifically that other plans 13

were engaged in the same behavior and OIG likewise failed to 14

take action against them, which goes directly to the defense we 15

have raised here.  And that's the issue.  It isn't an effort on 16

our part to seek information about other MA plans.  Rather it's 17

our effort to seek information about what the Government did or 18

did not do based upon information it had that demonstrates that 19

it, too, did not lead at the time -- that amounted to an 20

overpayment.  That's all. 21

  THE COURT:  All right.  Well, thank you very much.22

And I just want to throw out for the parties' consideration.  I 23

recognize you're in the early stages of your case and you're 24

vigorously litigating it and there are a lot of issues that 25
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remain unresolved.  And Judge Fitzgerald's rulings are going to 1

be very important to the parties. 2

  I did want to let you know that Judge Ed Infante, who 3

sat in the Northern District for many years and also worked as 4

a private mediator who handled billion-dollar cases with some 5

regularity in his post-judicial life, has returned to our 6

bench.  He is sitting now as a magistrate judge in the Central 7

District and he is available to do settlement conferences.  So 8

I just put that out there for the parties' consideration, 9

because he would be, I think, an individual who could take on a 10

case of this magnitude and maybe help you find a path to a 11

resolution.  So if you decide that's something you're 12

interested in, you can let my courtroom deputy know.  All 13

right.14

  MR. SPEAKER:  Thank you. 15

  THE COURT:  Anything further at this time? 16

  MR. SPEAKER:  No, your Honor.  I suspect we are all 17

late to our respective meetings, so thank you for your time. 18

  THE COURT:  All right, thank you. 19

  MS. SPEAKER:  We appreciate your time, your Honor. 20

  THE COURT:  Thank you. 21

  MR. SPEAKER:  Thank you, your Honor. 22

  THE COURT:  Thank you. 23

(This proceeding was adjourned at 4:43 p.m.) 24

25
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CERTIFICATION

I certify that the foregoing is a correct transcript from the 

electronic sound recording of the proceedings in the above-

entitled matter. 

July 16, 2018

 Signed     Dated 

TONI HUDSON, TRANSCRIBER 
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Upon motion of the United States of America and relator Benjamin Poehling for 

issuance of a scheduling order modifying the extent of discovery, and good cause 

appearing, said motion is hereby GRANTED.  Certain issues have been decided as a 

matter of law by the Ninth Circuit in United States ex rel. Swoben v. United Healthcare 

Ins. Co., 848 F.3d 1161 (9th Cir. 2016), and United States ex rel. Silingo v. WellPoint, 

Inc., 895 F.3d 619 (9th Cir. 2018), and this Court in this case, including the issues of the 

legal obligation of Medicare Advantage Organizations (“MAOs”) to delete invalid 

diagnosis codes submitted to the Medicare Program, as well as the materiality of the 

Defendants’ failure to delete invalid diagnosis codes on risk adjustment amounts paid by 

the Medicare Program.  In addition, any legitimate question concerning the agency’s 

interpretation of the Medicare Program is resolved by official pronouncements, not 

informal statements or internal deliberations.   

Accordingly, IT IS ORDERED that no discovery shall be propounded or, if 

already propounded, need be responded to relating to such decided issues, including: 

1. Discovery relating to the government’s internal deliberations, unofficial 

interpretations, or informal understanding of the legal requirements imposed by statutes, 

rules, regulations, and guidance materials on MAOs to delete invalid diagnosis codes. 

2. Discovery relating to investigations conducted by the Department of Health 

and Human Service’s Office of Inspector General concerning whether MAOs other than 

United complied with their obligation to delete invalid diagnosis codes. 

 

IT IS SO ORDERED. 

 

 Dated: __________________ ___________________________________ 
         UNITED STATES DISTRICT JUDGE 
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