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I. INTRODUCTION 

Defendant UnitedHealth Group, Inc. (“United”) bases its motion to compel on “infinite” 

arbitration clauses in its network participation agreements that purport to require arbitration of any 

dispute with United without regard to whether the dispute arises from or relates in any way to those 

agreements. Because the present dispute is wholly unrelated to the narrow and, in Plaintiff 

Scaccia’s case, long-terminated agreement, the arbitration clauses are without effect.  

United’s motion is, by definition, beyond the scope of the Federal Arbitration Act, which 

only makes arbitration agreements enforceable to the extent that they mandate arbitration of 

disputes “arising out of” the contract containing the arbitration agreement. Courts have regularly 

declined to grant similar motions because (1) courts have no authority to compel arbitration where 

the Federal Arbitration Act does not apply, and the motion was made pursuant to the Act; and (2) 

infinite arbitration clauses are unenforceable under principles of state contract law. Accordingly, 

Plaintiffs respectfully request that the Court deny United’s motion.  

II. RELEVANT BACKGROUND 

A. Plaintiffs’ Claims in This Litigation 

Plaintiffs Dennis C. Ayer, DDS, LLC (“Ayer”), Pacific Inpatient Medical Group, Inc. 

(“PIMG”), and Frank J. Scaccia, L.L.C. (“Scaccia”) allege that the Commercial Payer Defendants1 

conspired with Zelis2 and other co-conspirators to suppress out-of-network (“OON”) payments to 

healthcare service providers (“Providers”) in violation of Section 1 of the Sherman Act. ECF No. 

39, ¶ 1 (“CAC”). Relevant here, the conspiracy does not concern in-network services. Unlike 

 
1 The Commercial Payer Defendants are Aetna, Inc., the Cigna Group, The Elevance Health 
Companies, Inc., Humana, Inc., and UnitedHealth Group, Inc (“United”). CAC ¶¶ 34-39.  
2 “Zelis” or the “Zelis Defendants” refers to Zelis Healthcare, LLC, Zelis Claims Integrity, LLC, 
and Zelis Network Solutions, LLC. Id. ¶¶ 30-33. 
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Plaintiffs’ OON claims, in-network services are governed by contract and heavily-discounted fee 

schedules that the healthcare provider agrees to accept to gain access to a network’s members. Id. 

¶¶ 3-4.3 Indeed, a driving force behind performing medical and dental services on an OON basis 

is to be unbound by such network contracts. Id. at ¶¶ 4, 166, 339. All Defendants concur.4 

B. Plaintiffs’ Network Participation Agreements with United 

Ayer, PIMG and Scaccia each entered into a contract with one of United’s corporate 

subsidiaries, which United refers to as a ” for its  

(the “Network Participation Agreements”).5 Ayer’s and PIMG’s Network Participation 

Agreements are still in effect. Scaccia’s Network Participation Agreement, however, was in effect 

for less than a year and was terminated by Scaccia effective May 6, 2021—more than four years 

ago. Scaccia Decl., Ex. A; Zappola Decl., Ex. B. 

The Network Participation Agreements pertain (or, in the case of Scaccia, pertained) to claims 

submission and payment of in-network claims only. PIMG’s and Scaccia’s Network Participation 

Agreements state that United’s affiliates “are entering this agreement with you … for certain 

products and services,” which the Network Participation Agreements define as  

: 

 
3 United has admitted in other litigation that out-of-network claims are not governed by contract: 
See In Re MultiPlan Health Ins. Provider Litig., 1:24-cv-06795, MDL No. 3121, ECF No. 474, ¶ 
2 (N.D. Ill., Aug. 12, 2025).  
4 “To the extent Plaintiffs have chosen to be OON, they have no contractual relationship with the 
MCOs.” Omnibus Motion to Dismiss, ECF 97 at 3 “[T]he MCO’s offer to cover a portion of a 
provider’s charge does not create a contract between the MCO and the provider.” Id. 
5 See, e.g., Zappola Decl., Ex. A at 2 (“  

 
”); Ayer Decl., Ex. A at 4 (with “Dental Benefit Providers, 

Inc., its subsidiaries and affiliated companies”); PIMG Decl., Ex. A at 7 (with “UnitedHealthcare 
Insurance Company and UHC of California … on behalf of themselves and their other affiliates”); 
Zappola Decl., Ex. A at 5 (with “UnitedHealthcare Insurance Company … on behalf of itself, 
Oxford Health Plans (NJ), Inc., and its other affiliates”). 
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See PIMG Decl., Ex. A at 7, 16; Zappola Decl., Ex. A at 5, 14. Similarly, Ayer’s contract with 

United contains an article titled, ,” which provides that  

 

.6  

The Network Participation Agreements provide that the only material obligation of United 

and its affiliates is to  

”7 And referenced throughout each Plaintiffs’ Network Participation Agreement is a “  

 

8 Accordingly, by their own terms, the scope of 

the Network Participation Agreements is and was limited to in-network claims and payment. 

The Network Participation Agreements, however, each contain a dispute resolution provision 

that United now argues should reach far beyond that limited scope. 

 
6 Ayer Decl., Ex. A at 3, 4. 
7 See PIMG Decl., Ex. A at 8  

 
; Zappola Decl., Ex. A at 6 (same); see also Ayer Decl., Ex. A at 7  

 
 

. 
8 Ayer Decl., Ex. A at 7, ¶ 5.2; id., Ex. B; PIMG Decl., Ex. A at 8, 26-32; Zappola Decl., Ex. A at 
6, 20-55. 
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C. United’s “Any and All Disputes” Arbitration Clauses 

Plaintiffs’ Network Participation Agreements each contain a dispute resolution process for 

“any disputes,” “all disputes,” or “any and all disputes”9 between Plaintiffs and United’s affiliates. 

In Ayer’s and Scaccia’s Arbitration Clauses, “Disputes” is defined broadly as “any disputes about 

[the parties’] business relationship, including but not limited to, all questions of arbitrability, the 

validity, scope or termination of this Agreement or any term hereof.” Ayer Decl., Ex. A, Art. 7.10 

Unlike Ayer’s and Scaccia’s Arbitration Clauses, “disputes” is not defined in PIMG’s Arbitration 

Clause. See PIMG Decl., Ex. A at 11. However, regardless of whether a dispute arises from the 

Network Participation Agreement, each Plaintiffs’ Arbitration Clause purports to require the 

Plaintiff to “submit [the dispute] to binding arbitration.” Ayer Decl., Ex. A, Art. 7; PIMG Decl., 

Ex. A at 11; Zappola Decl., Ex. A at 8-9. 

The Arbitration Clauses also purport to limit Plaintiffs’ procedural rights by requiring that 

“any dispute between the parties be resolved on an individual basis so that no other dispute with 

any third party(ies) may be consolidated or joined with [this] dispute.” Ayer Decl., Ex. A, Art. 7; 

PIMG Decl., Ex. A at 11; Zappola Decl., Ex. A at 9. The Arbitration Clauses all state that the 

Federal Arbitration Act applies because the Network Participation Agreement affects interstate 

commerce. Ayer Decl., Ex. A, Art. 7; PIMG Decl., Ex. A at 11; Zappola Decl., Ex. A at 9. Finally, 

each Arbitration Clause states that “[t]his provision will survive any termination of this 

Agreement.” See, e.g., Zappola Decl., Ex. A at 9. 

 

 
9 Respectively, Ayer Decl., Ex. A, Art. 7 (emphasis added) (Ayer’s “Arbitration Clause”); PIMG 
Decl., Ex. A at 11 (emphasis added) (PIMG”s “Arbitration Clause”); Zappola Decl., Ex. A at 8 
(emphasis added) (Scaccia’s “Arbitration Clause”). 
10 See also Zappola Decl., Ex. A at 8 (defining “disputes” as “the existence, validity, scope or 
termination of this Agreement or any term thereof, and all questions of arbitrability.”). 
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D. United’s Arbitration Clauses Are “Infinite” Arbitration Clauses. 

United’s Arbitration Clauses bear the hallmarks of what courts and legal scholars alike have 

recognized as a new species of arbitration clause—dubbed “infinite arbitration clauses” for their 

striking breadth. See, e.g., McFarlane v. Altice USA, Inc., 524 F. Supp. 3d 264, 269 (S.D.N.Y. 

2021); David Horton, Infinite Arbitration Clauses, 168 U. Pa. L. Rev. 633, 639-40 (2020). 

 “First, they are ‘not limited to disputes arising from or related to the transaction or contract 
at issue.’ …Thus, infinite provisions attempt to govern conduct that has nothing to do with 
the original transaction, such as sexual harassment after the purchase of household goods 
or ‘a punch in the nose during a dispute over medical billing’”11—or, in this case, price 
fixing in a separate market, which is not governed by the Network Participation 
Agreements containing the Arbitration Clauses.  

 “Second, infinite clauses extend beyond the original contractual partners.” Id. at 640. Like 
United’s Arbitration Clauses, which apply to all of “affiliates” of the signatory, “infinite 
clauses govern all persons or entities with a connection to the container contract.” Id. 

 “Third, infinite provisions have no sunset date. Although the common law condemns 
perpetual contracts, infinite clauses ‘survive the … termination of any service.’” Id. 

 “Finally, infinite clauses often appear alongside what the Supreme Court has dubbed 
‘delegation clauses’: terms that give the arbitrator the exclusive right to decide gateway 
questions of ‘arbitrability’ (whether a claim must be submitted to arbitration).” Id. 
 

With these four interlocking components, United seeks to impose Arbitration Clauses that “stretch 

to the horizon and last forever.” Id. As one court observed: “It effectively requires arbitration of 

any dispute between [plaintiff] and [defendant], as well [as defendant’s] parents, subsidiaries, 

affiliates … and the like, whether arising now or in the future, and without regard for whether it 

arises from or relates to the [underlying agreement].” McFarlane, 524 F. Supp. 3d at 269. United’s 

Arbitration Clauses, therefore, “are less a contractual provision and more a kind of arbitration 

servitude.” Horton, 168 U. Pa. L. Rev. at 639-40. 

But by drafting infinite arbitration clauses, United has made its Arbitration Clauses 

unenforceable on their own terms. As set forth below, United has taken its Arbitration Clauses 

 
11 Horton, 168 U. Pa. L. Rev. at 639-40. 
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beyond the scope of the Federal Arbitration Act—and consequently, beyond the reach of the body 

of any pro-arbitration Supreme Court precedent interpreting the Act. As a result, courts confronted 

with such arbitration clauses regularly decline to enforce them because (1) courts have no authority 

to compel arbitration where the Federal Arbitration Act does not apply, and the motion was made 

pursuant to the Act; and (2) they are unenforceable under principles of state contract law. 

III.   LEGAL STANDARD 

The Federal Arbitration Act provides, in relevant part: “A written provision in any … 

contract … to settle by arbitration a controversy thereafter arising out of such contract or 

transaction … shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law 

or in equity for the revocation of any contract.” 9 U.S.C. § 2 (emphasis added) (the “FAA”). 

When a party moves to compel arbitration under the FAA, a prerequisite is that the FAA 

must apply to the arbitration clause at issue. Davitashvili v. Grubhub Inc., 131 F.4th 109, 119-20 

(2d Cir. 2025). The FAA, however, “applies only to contracting parties’ agreements to arbitrate 

claims ‘arising out of such contract or transaction.’” Id. at 121 (Pérez, J. concurring) (explaining 

that the panel unanimously agreed on this principle). “[O]ne consequence of that principle is that 

the FAA does not countenance motions to compel arbitration of claims that lack a requisite ‘nexus’ 

to the contract containing the arbitration clause.” Id. (same). 

If that prerequisite is satisfied, the party seeking to compel arbitration must then 

“demonstrate that a valid agreement to arbitrate exists, that the movant is entitled to invoke the 

arbitration clause, that the other party is bound by that clause, and that the claim asserted comes 

within the clause’s scope.” Soto-Fonalledas v. Ritz-Carlton San Juan Hotel Spa & Casino, 640 

F.3d 471, 474 (1st Cir. 2011) (internal quotation marks and citation omitted). Therefore, “a court 

should not compel arbitration unless and until it determines that the parties entered into a validly 
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formed and legally enforceable agreement covering the underlying claims(s).” Nat’l Fed’n of the 

Blind v. The Container Store, Inc., 904 F.3d 70, 80 (1st Cir. 2018) (citation omitted).   

IV.   ARGUMENT 

A. United’s Arbitration Clauses Are Unenforceable Because They Are Beyond the 
Scope of the FAA and Supreme Court Precedent Interpreting the FAA. 

United’s motion fails out of the gate because its infinite Arbitration Clauses—and the 

dispute it asks the Court to compel to arbitration—are beyond the scope of the FAA.  

United begins by invoking the FAA and related substantive law as governing the 

enforceability of the Agreement. In making its argument, however, United has overlooked a 

fundamental limitation in the text of the FAA itself. As the Second Circuit recently explained, 

“[t]he FAA’s scope is limited to “agreements to arbitrate controversies that ‘arise out of’ the parties’ 

contractual relationship.” Davitashvili, 131 F.4th at 119 (emphasis added). Here, United has not 

even attempted to argue that it is seeking to compel arbitration of a controversy that arises out of 

the parties’ contractual relationship. Indeed, United argues only that the Arbitration Clauses apply 

to “‘any and all’ disputes” between the parties and “[a]t issue in this lawsuit is a dispute between 

[Responding] Plaintiffs and United.” United Br. at 12-13. This is plainly insufficient to satisfy the 

FAA’s “arising out of” requirement. 

While United points to language in the Arbitration Clauses stating that the FAA applies, 

that bootstrapping clause gets United nowhere. Faced with similar contractual language, the 

Eleventh Circuit explained, “We don’t disagree that the Terms of Use are governed by the FAA. 

But the FAA, in turn, applies only to written arbitration agreements concerning disputes that 

‘aris[e] out of’ the underlying contract—which, for reasons we will explain, this one doesn’t.” 

Calderon v. Sixt Rent a Car, LLC, 5 F.4th 1204, 1212 n.5 (11th Cir. 2021). In other words, United’s 
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argument hinges on contractual language that merely points back to the FAA’s “arising out of” 

requirement.  

United has not argued that it can satisfy the “arising out of” requirement, but even if it had, 

its argument would be doomed to fail. Although the Supreme Court has devoted relatively little 

attention to the FAA’s “arising out of” limitation, in Viking River Cruises, Inc. v. Moriana, 596 

U.S. 639 (2022), the Court explained that it “normally refers to a causal relationship.” Id. at 652 

n.4; see also Davitashvili, 131 F.4th at 119 (“The FAA’s scope is limited to ‘agreements to arbitrate 

controversies that ‘arise out of’ the parties’ contractual relationship’—that is, controversies that 

were ‘cause[d]’ by the relationship.”). There is no such causal relationship here. 

The Second Circuit’s recent opinion in Davitashvili is instructive. There, the plaintiffs 

alleged that Grubhub and other online ordering platform defendants conspired to violate the 

antitrust laws by inducing restaurants to set artificially high prices. Davitashvili, 131 F.4th at 113. 

Grubhub moved to compel arbitration, arguing that the plaintiffs’ claims were “related to Plaintiffs’ 

‘access and use of Grubhub’ and thus … within the scope [its] arbitration provision.” Id. at 119. 

The Second Circuit disagreed, reasoning: 

Plaintiffs’ claims—that Defendants violated federal and state antitrust law by 
inducing restaurants to agree to NPCCs—have nothing to do with Plaintiffs’ 
individualized use of Grubhub’s website or mobile application. Rather, their claims 
concern their access and use of other platforms and restaurants; they allege that 
they pay higher prices when ordering from these entities because of Grubhub’s 
anticompetitive practices. 

Id. That rationale applies even more forcefully here. Plaintiffs’ antitrust claims—that United 

conspired with Defendants to suppress out-of-network payments to healthcare service providers—

have nothing to do with their Network Participation Agreements, which govern or governed 
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Plaintiffs’ in-network relationship with United.12 Rather, Plaintiffs’ antitrust claims primarily relate 

to suppressed OON payments received from other Commercial Payer Defendants as a result of 

United’s and the Commercial Payer Defendants’ anticompetitive practices. Any in-network 

payments Plaintiffs received from United during the pendency of their Network Participation 

Agreements are, by definition, outside the scope of this dispute. 

To illustrate this point, the Second Circuit observed that “Plaintiffs who never used 

Grubhub are just as much class members as those who have. Indeed, Grubhub does not dispute 

that at least some plaintiffs have ‘well-plead[ed] claims despite never having used any of the 

[D]efendants’ platforms.’” Davitashvili, 131 F.4th at 120. The same is true here. Consider a 

hypothetical plaintiff who never had a network participation agreement with any Commercial 

Payer Defendant. All of the payments that plaintiff received from the Commercial Payer 

Defendants would be at issue in this lawsuit because they would all be out-of-network. 

Accordingly, the fact that Plaintiffs have (or, at one point, had) Network Participation Agreements 

with United “is purely coincidental.” Id.  

As a result, a series of dominos fall. Plaintiffs’ lawsuit does not “aris[e] out of” their 

Network Participation Agreements. The Arbitration Clauses are therefore outside the scope of the 

FAA with respect to this dispute. And because the FAA is inapplicable, so too is the body of 

Supreme Court case law interpreting the FAA. See Calderon, 5 F.4th at 1214 (concluding that 

Moses H. Cone does not apply where lawsuit does not arise out of the agreement containing the 

arbitration clause); McFarlane, 524 F. Supp. 3d at 277-78 (declining to apply Concepcion and the 

 
12 See supra Sec. II.B; CAC ¶¶ 3-4; see also ¶ 157 (“The OON Commercial Payer market is also 
distinguishable from the in-network Commercial Payer market, where the services at issue are 
performed based on agreements entered into between the Commercial Payer and the healthcare 
service Provider.”). 
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FAA policy favoring arbitration where arbitration clause purported to require arbitration of 

disputes “wholly unrelated to the contract in which it is contained”); Davitashvili, 131 F.4th at 124 

(Pérez, J. concurring) (“Where claims do not ‘arise out of’ the contract at issue, that means no 

[Moses H. Cone] federal presumption of arbitrability … and no [Concepcion] preemption of state 

law perceived as hostile to arbitration.”).  

In Davitashvili, the Second Circuit went on to hold that, because the plaintiffs’ antitrust 

claims did not arise out of the agreement containing the arbitration clause within the meaning of 

the FAA, it could not compel arbitration of their antitrust claims. Id. at 120.13 As Judge Pérez 

elaborated in her concurrence: 

[I]mportant consequences follow where the FAA does not apply due to a lack of 
nexus. First, the FAA gives federal courts “no power to compel arbitration” in such 
cases…. Because Grubhub moved to compel only under the FAA, that is sufficient 
to resolve the issue for now. 

Id. at 124. Because United has only moved to compel arbitration under the FAA,14 the Court should 

reach the same conclusion here and deny United’s motion.  

B. The Arbitration Clauses Are Also Unenforceable Under State Contract Law. 

Davitashvili is the most recent statement from a federal court of appeals on infinite 

arbitration clauses. Earlier cases, however, evaluated whether arbitration clauses containing 

infinite language are enforceable under state contract law. Almost universally, those courts 

concluded they are not. Davitashvili, 131 F.4th at 124 n.6 (Pérez, J. concurring) (“Many courts 

have already declined to enforce exceptionally broad arbitration clauses or to interpret them to 

reach absurd results.” (collecting cases)); McFarlane, 524 F. Supp. 3d at 275 (“Underscoring the 

 
13 Before reaching this issue, the Second Circuit had considered whether the arbitration agreements 
contained a delegation clause, an issue Plaintiffs address infra in Sec. IV.C. 
14 See United’s Mot. Compel. Arb., ECF No. 105 (moving to compel “pursuant to the Federal 
Arbitration Act (“FAA”) (9 U.S.C. § 1 et seq.)”); United’s Br. at 1, 5-6 (same). 
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relative novelty of ‘infinite arbitration clauses,’ there is relatively little case law addressing them. 

Most of what there is, however, has taken a jaundiced view of the argument that they should be 

enforced according to their terms.”). These courts have taken two different paths—contract 

formation and unconscionability—that end at the same result. McFarlane, 524 F. Supp. 3d at 276-

79. Either way, state contract law provides two additional bases to deny United’s motion.  

1. The Parties Did Not Form an Agreement to Arbitrate the Antitrust Claims. 

An example of the first path is Wexler v. AT & T Corp., 211 F. Supp. 3d 500, 504 (E.D.N.Y. 

2016). There, the court explained that “an arbitration clause that is unlimited in scope presents a 

question of contract formation.” Id. at 504. At issue was an arbitration clause that was “strikingly 

broad in two respects.” Id. at 502. First, it “purport[ed] to require arbitration of claims against third 

part[y] affiliate[s].” Id. And like the Arbitration Clauses here, it was “unusually broad as to the 

subject matter it purport[ed] to cover” because it was “not limited to disputes concerning [the] 

service agreement [containing the arbitration clause].” Id.  

The court began its analysis by recognizing that “a court can order a dispute to arbitration 

only if, under the principles of contract law, ‘the court is satisfied that the parties agreed to arbitrate 

that dispute.’” Id. And “[w]hen deciding whether the parties agreed to arbitrate a certain matter..., 

courts generally ... should apply ordinary state-law principles that govern the formation of 

contracts.” Id. at 504. The court further explained that “[i]t is black-letter law that ‘an essential 

element of any contract is a mutual intent to be bound’” and “the words expressed must be judged 

according to ‘what an objective, reasonable person would have understood [them] to convey.’” Id. 

Applying those principles, the court concluded: 

Notwithstanding the literal meaning of the clause’s language, no reasonable person 
would think that checking a box accepting the “terms and conditions” … would 
obligate them to arbitrate literally every possible dispute he or she might have with 
the service provider, let alone all of the affiliates under [its] corporate umbrella…. 
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Rather, a reasonable person would be expressing, at most, an intent to agree to 
arbitrate disputes connected in some way to the service agreement…. 

Id. Accordingly, the court refused to compel arbitration. Id. at 504-05. Wexler is the leading case 

on the contract formation rationale for declining to enforce infinite arbitration agreements, and its 

reasoning has been adopted by the Ninth Circuit and the Southern District of New York. See 

Revitch v. DIRECTV, LLC, 977 F.3d 713, 717 (9th Cir. 2020); McFarlane, 524 F. Supp. 3d at 276. 

Wexler’s rationale is equally applicable here. Kansas, California, and New Jersey all require 

a meeting of the minds and mutual intent to be bound,15 and each interprets contractual language 

according to what a reasonable person would have understood it to convey under the 

circumstances.16 As in Wexler, no reasonable person would think that signing United’s Network 

Participation Agreement would obligate them to arbitrate literally every possible dispute they may 

ever have with United—rather, a reasonable person would be expressing, at most, an intent to agree 

to arbitrate disputes connected to the Network Participation Agreement. But as previously 

demonstrated,17 there is no connection whatsoever between the Network Participation Agreements 

and Plaintiffs’ antitrust claims. Accordingly, should the Court reach this issue, it should reach the 

 
15 Dougan v. Rossville Drainage Dist., 15 P.3d 338, 352 (Kan. 2000) (requiring meeting of the 
minds and intent to be bound); Cal. Civ. Code § 1636 (“A contract must be so interpreted as to 
give effect to the mutual intention of the parties as it existed at the time of contracting.”); Johnson 
& Johnson v. Charmley Drug Co., 95 A.2d 391, 397 (N.J. 1953) (“[A] contract does not come into 
being unless there be a manifestation of mutual assent by the parties to the same terms….There 
must needs be an agreement—a ‘meeting of the minds’ on the subject matter, to use a classic time-
honored term, or there is no legally enforceable obligation.”). 
16 First Nat. Bank of Lawrence v. Methodist Home for the Aged, 309 P.2d 389, 392 (Kan. 1957) 
(looking to “what a reasonable person, in the position of the other party to the agreement, would 
have understood them to mean under the existing conditions and circumstances”); Kashmiri v. 
Regents of Univ. of California, 67 Cal. Rptr. 3d 635, 652 (2007) (“[W]e look to the reasonable 
expectation of the parties at the time of contract.”); Deerhurst Ests. v. Meadow Homes, Inc., 165 
A.2d 543, 551 (N.J. App. Div. 1960) (looking to “the meaning that would be ascribed to it by a 
reasonably intelligent person who was acquainted with all of the operative usages and 
circumstances surrounding the making of the writing”). 
17 See supra Sec. II.B, IV.A. 
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same conclusion as Wexler, Revitch, and McFarlane, and hold that the Arbitration Clauses are 

unenforceable with respect to Plaintiffs’ antitrust claims as a matter of contract formation.  

2. United’s Infinite Arbitration Clauses Are Unconscionable. 

The unconscionability path traces back to Smith v. Steinkamp, 318 F.3d 775 (7th Cir. 2003), 

in which Judge Posner described the “absurd results” that would ensue if a payday lender’s 

arbitration agreement purporting to cover “all claims asserted by you ... against us” were “read as 

standing free from any loan agreement.” Id. at 776-77; see also McFarlane, 524 F. Supp. 3d at 275 

(tracing the unconscionability path back to Smith); Wexler, 211 F. Supp. 3d at 503 (same). For 

example, 

If Instant Cash murdered Smith in order to discourage defaults and her survivors 
brought a wrongful death suit against Instant Cash ..., Instant Cash could insist that 
the wrongful death claim be submitted to arbitration. For that matter, if an employee 
of Instant Cash picked Smith’s pocket when she came in to pay back the loan, and 
Smith sued the employee for conversion, he would be entitled to arbitration of her 
claim. It would make no difference that the conversion had occurred in Smith’s 
home 20 years after her last transaction with Instant Cash. 

Id. at 777. Judge Posner opined that such results “might be thought unconscionable,” id. at 778, 

but did not have to address that issue because the agreement was susceptible of a construction 

limiting “the duty to arbitrate to disputes arising under ‘this Agreement.’” Id. at 777. 

A decade later, in In re Jiffy Lube International, Inc., Text Spam Litigation, 847 F. Supp. 

2d 1253 (S.D. Cal. 2012), the Southern District of California relied on Judge Posner’s opinion to 

hold that an arbitration clause containing infinite language was unconscionable. Jiffy Lube 

involved a class action alleging that a Jiffy Lube franchisee had sent unauthorized text messages 

in violation of the TCPA. The franchisee moved to compel arbitration because a plaintiff had 

signed an agreement at one of its service stations, which provided that “any and all disputes, 

controversies or claims between Jiffy Lube® and you ... will be resolved by mandatory 

arbitration.” Id. at 1262. The district court held that the agreement could not “truly encompass ‘any 
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and all disputes’ between the parties” because such a “clause would clearly be unconscionable” if 

applied, for example, to “a tort action arising from a completely separate incident.” Id. at 1262-63. 

Most recently, in McFarlane, the Southern District of New York relied on those opinions 

to hold that it would be unconscionable to enforce an infinite arbitration clause in plaintiffs’ cable 

services agreement with Altice, to the extent their data breach claims arose from their employment 

at Altice. McFarlane, 524 F. Supp. 3d at 275-78, 280. The court began by noting that “Under New 

York law, ‘[a]n unconscionable contract has been defined as one which is so grossly unreasonable 

or unconscionable in the light of the mores and business practices of the time and place as to be 

unenforceable according to its literal terms.’” Id. at 277. The court then reasoned that: 

To enforce the Arbitration Provision “according to its literal terms” would cross this 
line. Indeed, it takes little imagination to come up with hypotheticals that make 
plain the outrageous results that would follow were that not the case. For example, 
if a subscriber purchased the stock of Altice’s affiliate and the price of that stock 
dropped due to corporate malfeasance, her securities fraud claim would be forced 
into arbitration. Or to borrow from Judge Posner: If an Altice employee murdered 
someone who happened to have subscribed to Altice’s cable service, it would 
mandate arbitration of a wrongful death claim brought by the subscriber’s survivors 
(even if the murder occurred years after the cable service had been canceled). 

Id. at 277-78. Accordingly, “[t]he list compel[led] the Court to conclude that, as a matter of general 

unconscionability doctrine, the Arbitration Provision must be construed to apply only to claims 

that have some nexus to the contract of which it is part.” Id. at 278. 

As United recognizes, “[t]he ultimate issue in every [unconscionability] case is whether 

the terms of the contract are sufficiently unfair, in view of all relevant circumstances, that a court 

should withhold enforcement.” United Br. at 16 (citing OTO, L.L.C. v. Kho, 447 P.3d 680, 690 

(Cal. 2019); Adams v. John Deere Co., 13 Kan. App. 2d 489, 492 (Kan. 1989); Ridge at Back 

Brook, LLC v. Klenert, 437 N.J. Super. 90, 101 (N.J. Super. App. Div. 2014)). This is essentially 

the same legal standard the court applied in McFarlane, so its rationale applies with equal force 
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here.18 Notably, in its catalogue of outrageous results that would follow from enforcing the infinite 

arbitration clause according to its literal terms, McFarlane observed that “if a subscriber purchased 

the stock of Altice’s affiliate and the price of that stock dropped due to corporate malfeasance, her 

securities fraud claim would be forced into arbitration.” McFarlane, 524 F. Supp. 3d at 277-78. 

This example bears a remarkable resemblance to the case at bar, where United seeks to funnel 

Plaintiffs’ OON antitrust claims into arbitration on the basis of unrelated Network Participation 

Agreements. Accordingly, the Court should conclude, as a matter of the unconscionability 

doctrine, that the Arbitration Clauses cannot be applied to Plaintiffs’ antitrust claims. 

3. PIMG’s Arbitration Clause Is Unconscionable Under Discover Bank, Which Is 
Not Preempted in This Case. 

McFarlane observed that “[a]pplying the unconscionability doctrine to limit a clause that 

purports to apply in any case between [the parties], without limitation, does not ‘single[ ] out” 

arbitration for “disfavored treatment’” in contravention of Concepcion. McFarlane, 524 F. Supp. 

3d at 278. “To the contrary, it would apply equally to an ‘infinite forum selection clause’ or an 

‘infinite liability limitation clause.’” Id. This is undoubtedly true, but more importantly, McFarlane 

went on to note that “to the extent that the Arbitration Provision purports to require arbitration of 

claims wholly unrelated to the contract in which it is contained, it is arguably not even subject to 

the FAA and its policy favoring arbitration.” This is the correct conclusion, and it is inescapable 

 
18 Although McFarlane did not address procedural unconscionability, there is sufficient procedural 
unconscionability here because the Network Participation Agreements, and the Arbitration 
Clauses they contain, are contracts of adhesion, which were presented by United on a take-it-or-
leave-it basis—a fact which is demonstrated by the striking similarity of the material provisions 
across Plaintiffs’ agreements. See, e.g., Muhammad v. Cnty. Bank of Rehoboth Beach, Delaware, 
912 A.2d 88, 96 (N.J. 2006) (“[T]he essential nature of a contract of adhesion is that it is presented 
on a take-it-or-leave-it basis, commonly in a standardized printed form, without opportunity for 
the ‘adhering’ party to negotiate except perhaps on a few particulars” and “adhesion contracts 
invariably evidence some characteristics of procedural unconscionability”); Kho, 447 P.3d at 690 
(same); Ed Bozarth Chevrolet, Inc. v. Black, 96 P.3d 272, 279 (Kan. 2003) (explaining that 
contracts of adhesion become unconscionable if they contravene “reasonable expectations”). 
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when an arbitration clause is not subject to the FAA. Accordingly, “[w]here claims do not ‘arise 

out of’ the contract at issue, that means no [Moses H. Cone] federal presumption of arbitrability 

… and no [Concepcion] preemption of state law perceived as hostile to arbitration.” Davitashvili, 

131 F.4th at 124 (Pérez, J. concurring).  

As previously demonstrated, Plaintiffs’ antitrust claims do not arise out of their Network 

Participation Agreements, so they are not subject to the FAA. See supra Sec. IV.A. As a result, 

United’s motion is beyond the reach of Concepcion, and California’s Discover Bank rule springs 

back to life. In Discover Bank, the California Supreme Court held that class action waivers are 

unconscionable and therefore unenforceable (1) “when the waiver is found in a consumer contract 

of adhesion in a setting in which disputes between the contracting parties predictably involve small 

amounts of damages,” and (2) “when it is alleged that the party with the superior bargaining power 

has carried out a scheme to deliberately cheat large numbers of consumers out of individually small 

sums of money.” Discover Bank v. Superior Ct., 113 P.3d 1100 (Cal. 2005).19 Here, the class action 

waiver is easily unconscionable under the Discover Bank rule. First, the waiver is found in a 

contract of adhesion, and the lawsuit involves relatively small amounts of individual damages—

one of the factors that make this case appropriate for class treatment. See supra Sec. IV.B.2 at 17 

n.22; CAC ¶ 382. And second, Plaintiffs have alleged that United and its Co-Commercial Payer 

Defendants have carried out a scheme to deprive a large number of healthcare providers out of 

relatively small sums of money by conspiring to suppress payments for OON healthcare services. 

CAC ¶ 1. Accordingly, PIMG’s Arbitration Clause is also unconscionable pursuant to Discover 

Bank, because the Arbitration Clause is beyond the reach of Concepion with respect to this dispute. 

 
19 The Discover Bank Rule is also applicable to commercial contracts. See  
In re Yahoo! Litig., 251 F.R.D. 459, 467 (C.D. Cal. 2008). 
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C. Scaccia’s Arbitration Clause Is Also Unenforceable Because Perpetual Contracts 
Are Terminable At-Will. 

Scaccia’s Arbitration Clause is also unenforceable because he terminated his Network 

Participation Agreement. See Scaccia Decl., Ex. A; Zappola Decl., Ex. B. United suggests the 

opposite because his Arbitration Clause provides that “[t]his provision will survive any termination 

of this Agreement.” See United Br. at 5. That language, however, says nothing about the duration 

of the survival, and perpetual contracts are disfavored in New Jersey, where the contract was 

formed. In re Miller’s Est., 447 A.2d 549, 553 (N.J. 1982). “Ordinarily, if a contract contains no 

express terms as to its duration, it is terminable at will or after a reasonable time.” Id. at 554. Here, 

more than four years have passed since Scaccia terminated his Network Participation Agreement. 

Scaccia Decl., Ex. A; Zappola Decl., Ex. B. Accordingly, Scaccia was entitled to terminate his 

Arbitration Clause’s survival provision, which he effectuated by filing this lawsuit. 

D. The Purported “Delegation Clauses” Are Unenforceable. 

Finally, the purported “delegation clauses” on which United seeks to compel arbitration are 

also unenforceable. United argues that “[p]arties to an arbitration agreement may agree that an 

‘arbitrator, rather than a court will resolve threshold arbitrability questions,’” and “where there is 

‘clear and unmistakable’ evidence to delegate gateway ‘questions of arbitrability’ to the 

arbitrator—a court … must compel arbitration.” United Br. at 14 (quoting Henry Schein, Inc. v. 

Archer & White Sales, Inc. 586 U.S. 63, 65 (2019)).  

However, “[a]ll of this, of course, assumes that the FAA controls.” Singh v. Uber Techs. 

Inc., 939 F.3d 210, 215 (3d Cir. 2019). “But what if it does not? Or, more precisely, who gets to 

decide the question of whether the FAA applies where there is a delegation clause?” Id. The 

Supreme Court answered this question in New Prime Inc. v. Oliveira, 586 U.S. 105, 111-12 (2019), 

“holding that courts must be the ones to determine whether an agreement is excluded from FAA 
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coverage even where there is a delegation clause.” Singh, 939 F.3d at 215. Accordingly, even if 

there is a delegation clause, a court will nonetheless lack the power to stay the litigation and compel 

arbitration where the FAA does not apply to the arbitration clause. As the Supreme Court explained 

in Oliveira, “[a]fter all, to invoke its statutory powers under §§ 3 and 4 to stay litigation and compel 

arbitration according to a contract’s terms, a court must first know whether the contract itself falls 

within or beyond the boundaries of §§ 1 and 2.”20 Oliveira, 586 U.S. at 111; see also Davitashvili, 

131 F.4th at 124 (Pérez, J. concurring) (“[I]mportant consequences follow where the FAA does not 

apply due to a lack of nexus. First, the FAA gives federal courts “no power to compel arbitration” 

in such cases….”).21 The presence of a delegation clause does not alter this analysis because “[a] 

delegation clause is merely a specialized type of arbitration agreement, and the Act ‘operates on 

this additional arbitration agreement just as it does on any other.’” Oliveira, 586 U.S. at 112. 

Pursuant to Oliveira, therefore, the Court must first determine whether the FAA applies 

before it can consider the purported delegation clauses. As previously demonstrated, Plaintiffs’ 

antitrust claims do not arise out of their Network Participation Agreements, so the FAA does not 

apply. See supra Sec. IV.A. Accordingly, the FAA does not authorize the Court to stay the litigation 

and send the parties to arbitration, and the Court need not reach the delegation clauses.  

But even if the Court reaches the purported delegation clauses, they do not provide “clear 

and unmistakable” evidence that the parties agreed to delegate gateway issues to an arbitrator.  

In Ayer and Scaccia’s Arbitration Clauses, there is no clearly identifiable delegation clause—rather 

 
20 Although Oliveira and Singh dealt with the residual clause in Section 1 of the FAA, this rationale 
applies equally where the FAA does not apply due to lack of nexus because the FAA’s “arising 
out of” limitation appears in Section 2, which of course, is also antecedent to Sections 3 and 4. See 
Abbas v. Truist Bank, 774 F. Supp. 3d 929, 943-44 (M.D. Tenn. 2025). 
21 Although certain parties’ delegation clauses were enforced in Davitshali, the plaintiffs did not 
make this argument—or even devote more than a footnote to the delegation clauses—so Davitshali 
should not be read as persuasive on this issue. See Davitashvili, 131 F.4th at 118. 
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“arbitrability” is merely defined as a form of “Dispute,” and buried in the middle of the definition.22 

In Morgan v. Sanford Brown Inst., 137 A.3d 1168, 1178 (N.J. 2016), New Jersey’s Supreme Court 

held that similar language, which merely defined “objection[s] to arbitrability” as a form of 

dispute, did not amount to a “a clearly identifiable delegation clause.” Id. The Court should reach 

the same conclusion here. 

In PIMG’s Arbitration Clause, there is no delegation clause at all—the word “arbitrability” 

does not even appear, and United has not suggested otherwise. See PIMG Decl., Ex. A at 11; United 

Br. at 14-15. It is black-letter law that “where an arbitration agreement is silent or ambiguous on 

the ‘who should decide arbitrability’ point, a judge, not an arbitrator, must resolve the question.” 

Wilson-Davis v. SSP Am., Inc., 62 Cal. App. 5th 1080, 1088 (2021) (cleaned up).23 

But even if the Court concludes that the purported delegation clauses are clear and 

unmistakable, they are still unenforceable. “An agreement to delegate arbitrability to an arbitrator, 

like an arbitration agreement itself, must satisfy the elements necessary for the formation of a 

contract under state law.” Morgan v. Sanford Brown Inst., 137 A.3d 1168, 1172 (N.J. 2016) (citing 

First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944 (1995)). For that reason, the contract 

formation rationale for declining to enforce the Arbitration Clauses applies just as forcefully to the 

 
22 Ayer Decl., Ex. A, Art. 7; Zappola Decl., Ex. A at 8. 
23 Contrary to United’s argument, the Arbitration Clauses do not incorporate the CDR or AAA 
Rules, they merely state that the arbitration will be conducted “in accordance with” those rules or 
“the arbitrators will use” those rules. Ayer Decl., Ex. A, Art. 7; PIMG Decl., Ex. A at 11; Zappola 
Decl., Ex. A at 8. Courts in California and New Jersey have held that such references are 
insufficient to constitute a “clear and unmistakable” delegation. See, e.g., Ajamian v. CantorCO2e, 
L.P., 203 Cal. App. 4th 771, 790 (Cal. Ct. App. 2012) (“There are many reasons for stating that 
the arbitration will proceed by particular rules, and doing so does not indicate that the parties’ 
motivation was to announce who would decide threshold issues of enforceability.”); Ames v. 
Premier Surgical Ctr., L.L.C., 2016 WL 3525246, at *3 (N.J. Super. Ct. App. Div. June 29, 2016) 
(“Although defendants assert that the language of the arbitration clause assigns the question to an 
arbitrator via reference to the AAA rules, such delegation is not ‘clearly and unmistakably 
established’ by the language in the agreement.”). The Court should reach the same conclusion. 
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purported delegation clauses. See supra Sec. IV.B.1. In other words, no reasonable person would 

think that the oblique reference to “arbitrability” would delegate gateway issues to an arbitrator 

with respect to literally every possible dispute they may ever have with United. Rather, a 

reasonable person would be expressing, at most, an agreement to delegate gateway issues with 

respect to disputes connected to the Network Participation Agreement. Likewise, the 

unconscionability rationale is also applicable here clauses because outrageous results would follow 

from allowing an arbitrator to determine whether disputes with no connection to the Network 

Participation Agreements should be arbitrated.24 See supra Sec. IV.B.2. 

E. In the Alternative, Any Stay Should Be Limited to Claims Against United. 

Should the Court grant United’s motion, any stay should be limited to claims between 

Plaintiffs Ayer, PIMG and Scaccia, and Defendant United. While United does not appear to argue 

that any proceedings should be stayed as to Zelis and the remainder of the Commercial Payer 

Defendants, any such argument should be rejected as those parties are not signatories to the 

agreement, and a stay would be futile. 

V. CONCLUSION 

For the foregoing reasons, the Court should deny United’s motion to compel arbitration. 

  

 
24 Although Plaintiffs are specifically challenging the purported delegation clauses here, that is not 
required of them in this case. Rent-A-Center, West v. Jackson, 561 U.S. 63, 70, 73-74 (2010)—the 
Supreme Court case holding that delegation clauses are self-contained arbitration agreements 
requiring a specific challenge—is yet another opinion interpreting the FAA that is not applicable 
after it is determined that the FAA does not apply. 
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