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STATEMENT OF ISSUES PRESENTED

1. Whether the Court should dismiss Plaintiffs’ Amended Complaint for failure to
state a claim under Federal Rule of Civil Procedure 12(b)(6) because Plaintiffs’
claims are barred by the three-year statute of limitations applicable under the
Employee Retirement Income Security Act of 1974 (“ERISA™) or, in the
alternative, because Plaintiffs fail to plead facts sufficient to state a plausible claim.
Answer: Yes.
2. Whether the Court should, in the alternative, dismiss the Wesco Plaintiffs’
claims for lack of standing and subject matter jurisdiction under Federal Rule of
Civil Procedure 12(b)(1) because the Wesco Plaintiffs’ claims were released.

Answer: Yes.
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Blue Cross Blue Shield of Michigan (“BCBSM”) respectfully submits this
brief in support of its Motion to Dismiss the Amended Complaint filed by
Plaintiffs under Rule 12(b)(6) for failure to state a claim and, as to Wesco and the
Wesco Plan, also under Rule 12(b)(1) for lack of standing.!

INTRODUCTION

BCBSM entered into an Administrative Services Contract (“ASC”) with
each of the Sponsors on behalf of the related Plans. Under each ASC, BCBSM
processed claims submitted by health care providers for services rendered to the
relevant Plan. In 2018, as part of these relationships and in connection with its
claim processing services, BCBSM adopted a “Shared Savings Program” (“SSP”)
to combat excessive charges submitted by providers not contracted with BCBSM
for health services rendered to Plaintiffs’ employees. To administer this program,
BCBSM charged 30% of any recoveries.

All of this was clearly disclosed to Plaintiffs. They nevertheless rely on this

program as the linchpin for their fanciful theory that BCBSM has been concealing

! Plaintiffs are Wesco, Inc. (“Wesco”), Frankenmuth Bavarian Inn, Inc.

(“Bavarian Inn”), Opus Packaging Group Inc. (“Opus”) (each of Wesco, Bavarian
Inn, and Opus, a “Sponsor,” and collectively, the “Sponsors”), Wesco, Inc. Cafeteria
Plan and Employee Benefit Plan (“Wesco Plan), Frankenmuth Bavarian Inn, Inc.
Employee Health Benefit Plan & Trust (“Bavarian Inn Plan”), and Opus Packaging
Group Health Insurance Plan (“Opus Plan) (each of the Wesco Plan, Bavarian Inn
Plan, and Opus Plan, a “Plan,” and collectively, the “Plans”).

1
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for years that it intentionally overpays claims through various mistakes it
supposedly overlooks when processing claims for the Plans so that it can recover a
portion of that overpayment for itself through the SSP. The Amended Complaint
then seeks to spin this speculation into prohibited transaction and breach of
fiduciary duty claims under ERISA. These claims should be dismissed for
multiple independent reasons.

First, all of Plaintiffs’ claims are time-barred. The Sixth Circuit’s recent
decision in Grand Traverse Band of Ottawa & Chippewa Indians v. Blue Cross
Blue Shield of Mich., No. 24-1367, 2025 WL 2104569 (6th Cir. July 28, 2025),
makes this clear. There, the Sixth Circuit held that ERISA’s three-year statute of
limitations barred a claim that BCBSM breached its fiduciary duty by not applying
required rates for claims processed over several years because BCBSM had
disclosed, more than three years before the plaintiff filed the complaint, that it
could not apply the rates. Here too, BCBSM disclosed the SSP and its terms more
than three years ago: to Wesco and Bavarian Inn upon its implementation in 2018
and to Opus when Opus entered into the ASC in February 2022.

Second, the Amended Complaint fails to allege facts that—even if proven—
would constitute a breach of fiduciary duty or prohibited transaction. The
Amended Complaint does not identify any SSP recovery that resulted from the

supposed processing issues identified in the Amended Complaint. Instead,
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Plaintiffs allege the general presence of processing errors and then speculate that
this may have led to SSP recoveries. Even more speculative—indeed
nonsensical—Plaintiffs allege that BCBSM allowed these processing errors to
continue because a third-party reviewing claims under the SSP might later recover
a portion, and thereby entitle BCBSM to related fees. The Amended Complaint
does not plead a single fact supporting this accusation and falls far short of meeting
the particularity requirements of Rule 9(b), which apply because Plaintiffs allege—
albeit baselessly—that BCBSM engaged in “systematic fraud.”

Additionally, Wesco and the Wesco Plan lack standing because their claims
have been released. At the end of Wesco’s relationship with BCBSM, it released
“any and all” claims arising from the parties’ contractual relationship, which
necessarily encompasses the claims asserted here.

The Court should dismiss this case in its entirety.

BACKGROUND

A. The ASCs Between BCBSM and Plaintiffs

Wesco, Bavarian Inn, and Opus each sponsors their respective self-funded
employee benefit healthcare plan—i.e., the Plans—and are obligated as a fiduciary

for such Plan. ECF No. 23, PagelD.253-255 99 15, 22, 29.2 Each entered into an

2 Solely for purposes of this motion to dismiss, BCBSM cites to and relies on

the allegations in the Amended Complaint. BCBSM does not concede the accuracy
3
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ASC on behalf of their respective Plan to engage BCBSM to provide
“administrative services associated with processing and paying medical claims.”
Id. at PagelD.257 9§ 41.

Wesco entered its ASC in 2003 and renewed it until termination in 2022;
Bavarian Inn entered its ASC in March 2016* (or 2019, according to the Amended
Complaint) and renewed it through at least August 2025; and Opus entered its ASC
in February 2022 and renewed it until termination in early 2025. Id. at

PagelD.260-261 49 55-57.* Plaintiffs also allege that each putative class member

of any such allegations and specifically reserves its rights to contest the truth of any
allegations.

3 The ASC, entered into in 2016, contradicts the allegation that Bavarian Inn

entered into its ASC in 2019. See Exhibit A, 2016 Bavarian Inn ASC. As discussed
below in note 4, the Court can consider the ASC because it is incorporated into the
Amended Complaint. But even if this event happened in 2019, when the Amended
Complaint alleges Bavarian Inn entered into its ASC, the claims would still be time-
barred.

4 BCBSM attaches to this motion as Exhibits A—J the operative ASCs, relevant
amendments, and schedules between BCBSM and Plaintiffs given that Plaintiffs rely
on and incorporate the parties’ contracts into the Amended Complaint. See Carrier
Corp. v. Outokumpu Oyj, 673 F.3d 430, 441 (6th Cir. 2012) (“Documents that a
defendant attaches to a motion to dismiss are considered part of the pleadings if they
are referred to in the plaintiff’s complaint and are central to her claim.”) (internal
citation and quotation omitted); Jiangbo Zhou v. Lincoln Elec. Co., No. 1:20-CV-
00018,2020 WL 2512865, at *4 (S.D. Ohio May 15, 2020) (“[T]he Sixth Circuit has
taken a liberal view of what matters fall within the pleadings for purposes of Rule
12(b)(6).”) (citing Armengau v. Cline, 7 F. App’x 336, 344 (6th Cir. 2001)); see ECF
No. 23, Page ID.261 9§ 58 (“Under each of the Class Representatives’ ASCs, BCBSM

4
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contracted with BCBSM to provide claims administration services to their self-
funded benefit healthcare plans under the same or similar terms. /d. at
PagelD.260, 283 99 53, 147-48.

B. The SSP

The SSP is a cost-savings program that combats excessive charges submitted
by providers not contracted with BCBSM for health services rendered to Plaintiffs’
employees. Id. at PagelD.274 99 113. As part of BCBSM’s administrative
services, BCBSM contracted with third parties for a variety of cost-containment
programs, both pre- and post-claims payment, to identify potential savings for the
group health plan. See Tiara Yachts, Inc. v. Blue Cross Blue Shield of Mich., 138
F.4th 457, 469 (6th Cir. 2025). Rather than spreading SSP fees over the millions
of claims payments, and with the Plaintiffs’ express written agreement, BCBSM
retained 30% of the amounts saved. ECF No. 23 at PagelD.274 4 114. If the SSP
did not save any amount, no fee was charged to Plaintiffs. See id. at PagelD.274,
287,289 99 112-14, 160, 168.

Plaintiffs acknowledge that BCBSM disclosed the SSP to plan sponsors,
including Plaintiffs. Id. at PagelD.277, 280 99 126, 134. Indeed, BCBSM plainly

disclosed the SSP and its terms to Wesco and Bavarian Inn upon the SSP’s

had discretionary authority and control over management and administration of each
Class Representative’s respective Plan[.]”).

5
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implementation in 2018, to and to Opus upon its entry into an ASC in February
2022. See Exhibit C (Wesco ASC Schedule A); Exhibit E (Bavarian Inn ASC
Amendment dated 2018); Exhibit F (Bavarian Inn Schedule A); Exhibit I (Opus
ASC Schedule A).

C. The Wesco Plaintiffs’ Termination and Release

The Wesco Plaintiffs terminated their relationship with BCBSM in
December 2022. ECF No. 23 at Page [D.260 9 55. Under the ASC applicable to
the Wesco Plaintiffs, in May 2025, following the 24-month Termination
Assistance Period, BCBSM issued a final settlement and refund to them. See
Exhibit B at Art. IV § B.6; Exhibit K (“ASC Refund Summary”).

The parties expressly agreed in the ASC that this final payment would “fully
and finally settle, release, and discharge each party from any and all claims that are
known, unknown, liquidated, non-liquidated, incurred-but-not-reported,
adjustments, recoupments, receivables, recoveries, rebates, hospital settlements,
and other sums of money due and owing between the parties and arising under” the
ASC. Exhibit B at Art. IV § B.6. Similarly, the parties agreed in the ASC Refund
Summary that this final payment would “fully and finally settle, release, and
discharge each party from any and all claims that are known, unknown, liquidated,

non-liquidated, incurred-but-not-reported, adjustments, recoupments, receivables,
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recoveries, rebates, hospital settlements, and other sums of money due and owing
between Group and BCBSM and arising under the” ASC. Exhibit K.

D.  Plaintiffs’ Amended Complaint

Plaintiffs’ Amended Complaint raises two causes of action under ERISA:

(1) BCBSM allegedly engaged in prohibited transactions in violation of 29 U.S.C.
§ 1106, and (i1)) BCBSM allegedly breached its fiduciary duties in connection with
those transactions. See ECF No. 23 at PagelD.288-294 94 164-83.

First, Plaintiffs allege that BCBSM engaged in prohibited transactions under
ERISA through its SSP. See id. at PagelD.288-290 99 164—74. Plaintiffs allege
that BCBSM enrolled self-funded plan customers in the SSP rather than fix its
claims processing system, which, according to Plaintiffs, BCBSM allegedly knows
“regularly” pays providers for claims that contain errors. /d. at PagelD.271-272
 101. Plaintiffs allege that these errors include “duplicate bills, unbundled claims,

upcoded claims or claims with the incorrect code billed” and are “non-exclusive

> As discussed below, courts lack subject matter jurisdiction over released

claims. See infra Argument § III. The Court thus can consider the ASC Refund
Summary in connection with this motion to dismiss under Rule 12(b)(1). Rogers v.
Stratton Indus., Inc., 798 F.2d 913, 915-16 (6th Cir. 1986). The Court also can
consider the ASC Refund Summary because the Wesco Plaintiffs’ membership in the
proposed class, i.e., their standing to bring the claims asserted in the Complaint, is
clearly “central” to the claims asserted in the Amended Complaint. See Carrier, 673
F.3d at 441 (“Documents that a defendant attaches to a motion to dismiss are
considered part of the pleadings if they are referred to in the plaintiff’s complaint
and are central to her claim.”) (internal citation and quotation omitted).

7
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examples of known errors presently existing in BCBSM’s claims processing
systems for its self-funded plan customers.” Id. at PagelD.271-272 949 101-02.
Plaintiffs speculate that BCBSM intentionally developed the SSP to “profit” from
these processing errors and otherwise purposely overpaid providers so that
BCBSM could then recover the payments through the SSP. Id. at PagelD.275

99 115, 118.

Second, Plaintiffs allege that BCBSM breached its fiduciary duties by
mismanaging claims payments and then receiving fees from SSP recoveries. See
id. at PagelD.291-294 9| 175-83. Plaintiffs claim that BCBSM allows the
“known” processing errors to continue so that it can profit from recoveries under
the SSP. /d. at PagelD.271-274 99 101-02, 108, 111-12.

In this regard, the Amended Complaint alleges BCBSM employed a system
known as “flip logic,” which enabled full reimbursement of certain providers. /d.
at PagelD.270-271 99 97-98. When individual beneficiaries seek care from certain
out-of-territory providers with whom BCBSM and its partners have no relationship

“non-participating providers”), there is no negotiated rate. See, e.g., Exhibit G at
17—-18 (Bavarian Inn Schedule B); Exhibit J at 14—15 (Opus Schedule B). This
means that the individual beneficiary—i.e., the patient—may receive a bill from
that provider for the balance of the amount that is not covered by the Plan. To

protect such beneficiaries from this “balance billing,” the group benefit plans
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specifically permit BCBSM to reimburse the non-participating provider for the full
amount charged so that the provider does not then try to collect anything from the
member. See, e.g., Exhibit G at 17-18 (Bavarian Inn Schedule B); Exhibit J at 14—
15 (Opus Schedule B). The Amended Complaint does not allege how the use of
“flip logic” to implement this negotiated-for benefit breaches the ASC or could
trigger a recovery under the SSP. Indeed, the benefit is entirely in the interests of

the Plans’ beneficiaries.

LEGAL STANDARD

A motion to dismiss for failure to state a claim is “one important mechanism
for weeding out meritless [ERISA] claims.” Fifth Third Bancorp v. Dudenhoeffer,
573 U.S. 409, 425 (2014). “[A] complaint does [not] suffice if it tenders ‘naked
assertion[s]” devoid of ‘further factual enhancement.’” Ashcroft v. Igbal, 556 U.S.
662, 678 (2009) (internal citations omitted). Instead, the “[f]actual allegations
must be enough to raise a right to relief above the speculative level[.]” Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 555 (2007). This “demands more than an
unadorned, the-defendant-unlawfully-harmed-me accusation” or “labels and
conclusions.” Igbal, 556 U.S. at 678. Accordingly, a complaint must “possess
enough heft” to establish “something beyond the mere possibility” of a violation.

Twombly, 550 U.S. at 557-58.
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Those standards are heightened here because the Amended Complaint
sounds in fraud. Indeed, Plaintiffs allege—albeit baselessly—that “BCBSM has
engaged in systematic fraud.” ECF No. 23, PagelD.281 § 137.% Therefore,
Plaintiffs must satisfy the heightened standard under Rule 9(b) and the Amended
Complaint must include particularized allegations supporting their claims,
including pleading the who, what, where and when details of their claims with
specificity. See Cataldo v. U.S. Steel Corp., 676 F.3d 542, 551 (6th Cir. 2012)
(quoting Bennett v. MIS Corp., 607 F.3d 1076, 1100 (6th Cir. 2010)) (“Rule 9(b) . .
. requir[es] plaintiffs to allege the time, place, and content™); see also In re Gen.
Motors ERISA Litig., No. 05-71085, 2006 WL 897444, at *16 (E.D. Mich. Apr. 6,
2006) (recognizing the applicability of Rule 9(b) to allegations sounding in fraud

where the defendant allegedly lied “in the context of a fiduciary duty claim™).

6 Compare Tiara Yachts, Inc., 138 F.4th at 467 (allegations did not sound in
fraud where plaintiff did not “allege that it relied on any misrepresentations related
to the SSP in continuing to do business with BCBSM” or allege that BCBSM
“concealed the claims it was overpaying in the first place”), with, e.g., Amended
Complaint, ECF No. 23, PageID.281 § 137 (“BCBSM has engaged in systematic
fraud . . . concealing its overpayments upon which SSP fees were based . . . and
misrepresenting the SSP . . . when it actually is . . . a ruse BCBSM uses to fleece its
self-funded customers”).

10
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ARGUMENT

I. PLAINTIFFS’ CLAIMS ARE UNTIMELY

Breach of fiduciary duty and prohibited transaction claims under ERISA
must be brought within six years after the alleged breach or violation occurred. 29
U.S.C. § 1113(1). This is referred to as ERISA’s statute of repose. Intel Corp. Inv.
Pol’y Comm. v. Sulyma, 589 U.S. 178, 180 (2020). This period is shortened to
three years, however, when a plaintiff has “actual knowledge of the breach or
violation.” 29 U.S.C. § 1113(2). This is referred to as ERISA’s statute of
limitations. Intel Corp., 589 U.S. at 181.

To satisfy the actual knowledge requirement, the plaintiff only needs to have
“knowledge of the facts or transaction that constituted the alleged violation; it is
not necessary that the plaintiff also have actual knowledge that the facts establish a
cognizable legal claim under ERISA in order to trigger the running of the statute.”
Diederichs v. FCA US LLC, No. 23-CV-11287, 2024 WL 5168087, at *6 (E.D.
Mich. Dec. 19, 2024) (quoting Wright v. Heyne, 349 F.3d 321, 330 (6th Cir. 2003)).
While ERISA’s statutes of limitation and repose are affirmative defenses, a court
can dismiss a complaint as untimely when those defenses are apparent from the
face of the complaint. See Cataldo, 676 F.3d at 547-48.

Here, it is apparent from the face of the Amended Complaint that Plaintiffs

had actual knowledge of the alleged prohibited transactions and breaches of
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fiduciary duty related to the SSP well over three years before this action was filed.
The Amended Complaint should thus be dismissed in its entirety because it is
untimely.

A.  Plaintiffs’ SSP Prohibited Transaction and Fiduciary Duty
Claims Are Time-Barred

The Amended Complaint alleges that the SSP violated ERISA’s prohibited
transaction rules and that BCBSM breached its fiduciary duties in connection with
the SSP. BCBSM disclosed the SSP to Wesco and Bavarian Inn by the time it
implemented the SSP in 2018 (or 2019 for Bavarian Inn according to the Amended
Complaint), and to Opus in February 2022. See supra Background § B; Exhibits
A-J. Plaintiffs thus learned about the SSP more than three years before this action
was filed and are thus barred by the three-year ERISA statute of limitations. 29
U.S.C. § 1113(2).

The Sixth Circuit’s recent decision in Grand Traverse Band of Ottawa &
Chippewa Indians v. Blue Cross Blue Shield of Michigan is instructive. There, the
plaintift allegedly asked BCBSM in 2009 to ensure that it receive Medicare-Like
Rate (“MLR”) discounts when its claims were processed. 2025 WL 2104569, at
*2. At that time, BCBSM said it could not adjust its entire system to calculate such
rates but that it would provide rates close to the MLR by providing a discount for
services at a specific hospital. /d. The plaintiff filed a lawsuit in 2014 asserting,

among other things, breach of fiduciary duty claims under ERISA based on
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allegations that BCBSM overpaid claims by not taking advantage of the MLR
discounts, claiming it did not know the “full extent” of BCBSM’s conduct until
2013, after it had a chance to conduct an audit. /d.

In affirming dismissal of the ERISA claims as untimely, the Sixth Circuit
held that the plaintiff’s “own allegations establish that in 2009, it had actual
knowledge of Blue Cross’s refusal to pursue MLR.” Id. at *6. Significantly,
“[t]hat knowledge forecloses any argument that the [plaintiff] was unaware of
[BCBSM’s] failure to pursue MLR before 2013.” Id. In reaching this conclusion,
the Sixth Circuit rejected the plaintiff’s argument that BCBSM’s purported breach
was continuing because BCBSM never allegedly offered any assurances it would
seek MLR discounts. /d. at *6.

Here too, Plaintiffs had “actual knowledge” of all of the relevant facts.
Plaintiffs had such knowledge from when BCBSM disclosed the SSP, either in
amendments or Schedule As to existing ASCs, or upon first entering the ASC. See
supra Background § B; Exhibits A—J. Because each disclosure to each Plaintiff
occurred more than three years ago, their claims are untimely. At a minimum, SSP

recoveries that occurred more than three years ago, such as the specific recoveries
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listed in the Amended Complaint at paragraph 129, should be excluded. See, e.g.,
Exhibits L-W (monthly Wesco invoices).’

B. The “Fraud or Concealment” Exception Does Not Apply

Plaintiffs also cannot extend the limitations period by attempting to assert
that ERISA’s “fraud or concealment” exception applies. Under that standard, the
Amended Complaint must “state with particularity” the omissions or
misrepresentations that BCBSM made, including the time, place, and content of
any misrepresentations. See Cataldo, 676 F.3d at 551 (citing Bennett, 607 F.3d at
1100); Tiara Yachts, Inc., 138 F.4th at 467 (to qualify for fraud or concealment
exception to ERISA’s statute of limitations a plaintiff “need[s] to adequately plead
fraud”). As discussed below, the Amended Complaint does not allege at all—
much less with the requisite particularity—how or when BCBSM misrepresented
the SSP.

Plaintiffs have also not alleged facts to support that they acted with diligence
in identifying any violations—as they must to rely on the “fraud or concealment”
exception. Cf. Hi-Lex Controls, Inc. v. Blue Cross Blue Shield of Mich., 751 F.3d

740, 749 (6th Cir. 2014) (“[A]n ERISA plaintiff’s failure to discover a fiduciary

! The monthly invoices are incorporated into the Amended Complaint and can

be considered by the Court for purposes of the motion to dismiss because Plaintiffs
offer four alleged “[e]xample[]” payments. See ECF No. 23, PagelD.26 q 129; supra
note 4.
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violation must not have been attributable to a lack of due diligence on his part.”).
Nor could they because the SSP was disclosed to each. See Dublin Eye Assocs.
P.C. v. Mass Mut. Life Ins. Co., 590 F. App’x 463, 465—66 (6th Cir. 2014)
(affirming plaintiff’s claim as time barred when “[a] reasonably diligent plaintiff
would have discovered the basis” for claims from reviewing received forms).

C. Plaintiffs’ Claims Are Untimely Under ERISA’s Six-Year Statute
of Repose

At a minimum, the Wesco and Bavarian Inn Plaintiffs’ claims related to any
alleged payments made before June 9, 2019, or July 28, 2019, respectively, are
barred under ERISA’s statute of repose because those claims must be—but were
not—brought within six years of the alleged breach. 29 U.S.C. § 1113(1); Intel
Corp., 589 U.S. at 180. Such claims should be dismissed for this additional
reason.

II. THE AMENDED COMPLAINT SHOULD BE DISMISSED BECAUSE

IT DOES NOT PLEAD BREACHES OF FIDUCIARY DUTY OR
PROHIBITED TRANSACTIONS

The Amended Complaint does not come close to meeting the plausibility
requirements set forth in Igbal and Tiwvombly, much less the heightened pleading
requirements of Rule 9(b).

A.  The Allegations Fail to Support a Claim Based on SSP Recoveries

Plaintiffs baselessly claim that BCBSM engaged in prohibited transactions

and breached its fiduciary duties through an orchestrated fraud using the SSP.
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They allege that BCBSM “[m]ismanag[ed] the Plans and Class plan assets through
making or causing to be made improper claim payments (e.g., overpayments) in
order to extract excessive fees from the Plans and Class plan assets through its
SSP,” ECF No. 23, PagelD.293 q 182, and “engaged in systematic fraud and/or
concealment to further its self-dealing” allegedly by “(1) refusing to provide
Plaintiffs with their full set of claims data necessary to understand the SSP and fees
BCBSM collected pursuant to the SSP; [(2)] concealing its overpayments upon
which SSP fees were based; and (3) misrepresenting the SSP as a ‘savings’ or
‘cost-containment’ program, when it actually is the opposite.” See id. at
PagelD.281 9 137.

Not one of these conclusory assertions in the Amended Complaint is
supported by particularized factual allegations that meet the heightened pleading
standard applicable under Rule 9(b). When a complaint sounds in fraud, plaintiffs
must “allege the time, place, and content of the alleged misrepresentations on
which he or she relied; the fraudulent scheme; the fraudulent intent of the
defendants; and the injury resulting from the fraud.” Sanderson v. HCA-The
Healthcare Co., 447 F.3d 873, 877 (6th Cir. 2006) (internal citation omitted).
“General allegations that raise the mere possibility of fraud will not do; instead, the
complaint must provide the factual predicates necessary to convince [a court] that

the underlying fraud in all likelihood occurred.” Greer v. Strange Honey Farm,
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LLC, 114 F.4th 605, 615 (6th Cir. 2024) (citation modified). Plaintiffs’ allegations
lack all of these required details and thus do not satisfy the requirements of Rule
9(b). Nor do they even satisfy the lesser plausibility standard under Igbal and
Twombly.

First, Plaintiffs’ allegations that there were a variety of processing errors that
later were the subject of SSP recoveries fail under Rule 9(b) because Plaintiffs at
most identify a variety of errors and then speculate that such errors could have
occurred with respect to their Plans and further speculate that such errors could
have been the basis of one of their SSP recoveries.

For example, the Amended Complaint alleges that “BCBSM’s internal
claims processing systems for its self-funded plans regularly pay claims that have
the following errors, among others: duplicate bills, unbundled claims, upcoded
claims or claims with the incorrect code billed, claims for medically unlikely
services, and claims that do not adhere to standard payment guidelines[.]” ECF
No. 23, PagelD.271 4 101. Missing but required under Rule 9(b) are particularized
facts tying such alleged errors to the Wesco, Bavarian Inn, or Opus Plans and then
to SSP recoveries or payments with respect to the Plans. Indeed, the SSP applied
more broadly than seeking to recover potential overpayments, and also manifestly
covered items such as cost avoidance for out-of-network claims and rebate service

fees for prescription drugs. See, e.g., Exhibit I § 12 (Opus Schedule A).
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Allegations that there were SSP recoveries without tying any—not one—to
an alleged processing error of the type identified “generally” in the Amended
Complaint are insufficient to establish a breach of fiduciary duty under Rule 8,
much less Rule 9(b). Twwombly, 550 U.S. at 557-58 (something beyond the “mere
possibility” of a violation is required to state a claim).

Second, not a single particularized factual allegation supports Plaintiffs’
speculation that BCBSM “knowingly” misadjudicates claims to increase recoveries
under the SSP. ECF No.23, PagelD.270 9 95. Instead of pointing to anything
BCBSM ever said or did with respect to the SSP, the Amended Complaint points to
a litigation expert report filed by Plaintiffs’ counsel in a different case, see id. at
PagelD.271 9 100, and speculates that all self-funded plans experienced improper
payments, see id. at PagelD.272-273 99 103—04. The report of someone hired by
Plaintiffs’ counsel as an expert in a different case addressing claims payments for a
different plan cannot even substitute for particularized allegations that any
improper payments were made with respect to the Plans, much less substitute for
particularized allegations that any alleged misadjudication of claims was
“knowing.”

Third, although the Amended Complaint alleges generally that BCBSM
“impedes” access to data by rejecting requests for claims data and supposedly

refused requests for data made by Wesco, id. at PagelD.281-280 99 135-36, the
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Amended Complaint does not particularize when Wesco allegedly made a request
and for what specific data, and what BCBSM said in response. The Amended
Complaint also is devoid of any allegations that Bavarian Inn or Opus even made a
similar request for (unspecified) data like Wesco apparently did on some
(unspecified) date. Rule 9(b) requires such detail. See Sanderson, 447 F.3d at 877
(internal citation omitted) (“Rule 9(b) requires that the plaintiftf specify the ‘who,
what, when, where, and how’ of the alleged fraud.”); see also In re Calpine Corp.
ERISA Litig., No. C 03-1685 SBA, 2005 WL 3288469, at *7 (N.D. Cal. Dec. 5,
2005) (finding allegations of misleading information in press releases “too vague”
to satisfy Rule 9(b) when plaintiff failed to identify the misleading statements or
allege facts to show why they were false or misleading).

Fourth, the assertion in the Amended Complaint that BCBSM somehow
“conceal[ed] its overpayments” is entirely conclusory. ECF No. 23, PagelD.281
9 137. Indeed, under the ASC Plaintiffs received claims data and had a right to
request an audit of that data. See Exhibit H at Art. II §§ C-D, G. And yet,
nowhere in the Amended Complaint is there a particularized allegation connecting
specific data that allegedly was missing to an explanation for how it precluded
Plaintiffs from understanding how their claims were being processed. ECF No. 23.
Nor do Plaintiffs allege that they attempted to but were not permitted to exercise

their respective audit rights.
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Finally, no particularized allegations support Plaintiffs’ claim that BCBSM
misrepresented the SSP as a “savings program” when it allegedly was not. Based
on the same disclosures made to Plaintiffs, the Sixth Circuit had no trouble
concluding that the SSP was not concealed and that a self-funded plan was aware
of the program. See Tiara Yachts, Inc., 138 F.4th at 467 (referring to the plaintift’s
concession that “BCBSM was up front about collecting 30% of the savings from
the SSP and allowed [plaintiff] to challenge or audit claims”). Moreover, as noted
above, not a single allegation ties a single SSP recovery to an alleged overpayment.
Nor is there any analysis in the Amended Complaint showing that the amount of
BCBSM’s alleged payments under the SSP exceeded recoveries such that it was
not in fact a “savings program” for the Plans.

Accordingly, the Amended Complaint’s conclusory prohibited transaction
and breach of fiduciary duty allegations related to the SSP fail under Twombly and
Igbal—and even more so under Rule 9(b). See, e.g., Igbal, 556 U.S. at 678 (noting
that “the-defendant-unlawfully-harmed-me” allegation is insufficient to plead a
claim); Sanderson, 447 F.3d at 87778 (affirming dismissal for failure to comply

with Rule 9(b) where allegations in the complaint were “limited to speculation and
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unsupported conclusion” and lacked “specific information” about the filed claims
at issue).

B. The Allegations Fail to State a Claim for Breach of Fiduciary
Duty From Processing Errors

Any claim that BCBSM breached its fiduciary duty cannot be based on
alleged processing errors, apart from the SSP, because the Amended Complaint
does not include allegations, particularized or not, that there were any such claims
processing errors with respect to Plaintiffs. Such claims also would fail because
the Amended Complaint does not allege facts showing how claims processing
errors constitute a breach of fiduciary duty. The fiduciary duty of care “requires
prudence, not prescience,” DeBruyne v. Equitable Life Assurance Soc’y. of U.S.,
920 F.2d 457, 465 (7th Cir. 1990) (internal citation omitted), and merely pointing
to processing errors is insufficient to allege a breach of fiduciary duty, see Senior
Lifestyle Corp. v. Key Benefit Adm’rs, Inc., No. 1:17-cv-02457, 2020 WL 2039928,
at *13 (S.D. Ind. Apr. 28, 2020) (“[T]here is no evidence that KBA acted
imprudently when it paid the erroneous claims.”).

Moreover, Plaintiffs’ vague challenge to the full reimbursement of certain
providers at charged rates 1s the opposite of a breach of fiduciary duty. The ASC
permits this practice, which protects individual beneficiaries (patients) from
surprise billing. See supra Background § D. To be sure, Plaintiff Sponsors pay

more when reimbursement is higher, but that is not a breach of fiduciary duty to
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the Plans or their beneficiaries—the patients—who clearly benefit from this
practice.

III. THE WESCO PLAINTIFFS’ CLAIMS HAVE BEEN RELEASED

A federal district court lacks subject matter jurisdiction over released claims.
Wolschlager v. Law Offices of Mitchell D. Bluhm & Assocs., LLC, 366 F. Supp. 3d
888, 891-92 (W.D. Mich. 2017) (court dismissed claims for lack of subject matter
jurisdiction because named plaintiff settled claims); see also Pettrey v. Enter. Title
Agency, Inc., 584 F.3d 701, 703 (6th Cir. 2009) (a settlement “moots an action”
because it means a plaintiff no longer has a “legally cognizable interest in the
outcome of the litigation”).

The Wesco ASC provided for a mutual release upon the final payment
between the parties, and the parties executed releases that apply to “any and all

claims that are known, unknown, . . . and owing between the parties and arising

under this Contract.” Exhibit B at Art. IV § B.6; see Exhibit K.®

8 The Wesco Plaintiffs further assented to the mutual release contained in

Exhibit K by accepting the refund of $81,853. See Exhibit X (wire transfer
confirmation for final payment). Michaelian v. Lawsuit Fin., Inc., No. 17-13321,
2019 WL 1281953, at *8 (E.D. Mich. Mar. 20, 2019) (“While a signature ordinarily
shows assent, a valid and enforceable agreement can exist without a signature [such
that parties] may be bound by the terms of an unsigned contract when their actions
demonstrate assent to the agreement.”) (internal quotations omitted).
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Michigan law governs the scope of the releases. Dotson v. Arkema, Inc., No.
08-CV-13118, 2009 WL 499149, at *4-5 (E.D. Mich. Feb. 26, 2009), aff’d, 397 F.
App’x 191 (6th Cir. 2010). “Under Michigan law, ‘[t]he scope of a release is
controlled by the language of the release, and where . . . the language is
unambiguous, [courts] construe it as written.”” Taylor v. Visteon Corp., 149 F.
App’x 422, 424 (6th Cir. 2005) (internal citation omitted); see also Gortney v.
Norfolk & W. Ry. Co., 549 N.W.2d 612, 614 (Mich. Ct. App. 1996).

Here, the phrase “any and all” claims used in the releases is broad. Dresden
v. Detroit Macomb Hosp. Corp., 553 N.W.2d 387, 390 (Mich. Ct. App. 1996); see
also Ankerman v. Am. Equity Mortg., Inc., No. 1:08-CV-1103, 2009 WL 1212820,
at *2-3 (W.D. Mich. Apr. 30, 2009) (granting motion to dismiss claims where
contract released “any and all claims” arising from the loan documents). The
releases apply to the Wesco Plaintiffs’ claims—which are based on services under
the ASC, i.e., the SSP and related claims processing—and thus necessarily arise
under the ASC. See supra Background; ECF No. 23, PagelD.250-251, 260, 265
9 2, 4-5, 54-55, 73.

Because the Wesco Plaintiffs completely and fully released their claims
against BCBSM, the Court lacks subject matter jurisdiction and should dismiss the
Wesco Plaintiffs’ claims. In any event, courts dismiss ERISA claims where, as

here, an agreement clearly and unambiguously releases “any and all” claims. See,
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e.g., Taylor, 149 F. App’x at 425, 427 (affirming dismissal of ERISA breach of
fiduciary duty claims where plaintiff agreed to waive “any and all rights or claims

of any kind” in settlement agreement).’

CONCLUSION

For the foregoing reasons, the Court should dismiss the Amended Complaint

in its entirety, with prejudice.

Dated: April 1, 2026 Respectfully submitted,

ALLEN OVERY SHEARMAN STERLING
US LLP

By: /s/ Daniel Lewis

Daniel Lewis (Adm. in W.D. MI, NY Reg.
4084810)

Jeffrey D. Hoschander (Adm. in W.D. MI,
NY Reg. 4496337)

599 Lexington Avenue

New York, NY 10022

Telephone: +1.212.848.4000

Facsimile: +1.202.508.8100
daniel.lewis(@aoshearman.com
jeff.hoschander@aoshearman.com

Todd M. Stenerson (P51953)
1101 New York Avenue, NW
Washington, DC 20005
Telephone: +1.202.508.8093
Facsimile: +1.202.661.7484
todd.stenerson(@aoshearman.com

? The ASCs and Wesco release are incorporated into the Amended Complaint

and can be considered for purposes of this motion to dismiss. See supra note 4. The
Court also has discretion to consider documents outside the pleadings when
evaluating a motion under Rule 12(b)(1). Rogers, 798 F.2d at 916.
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ZAUSMER, P.C.

By: /s/ Mark J. Zausmer

Mark J. Zausmer (P31721)
Michael A. Schwartz (P74361)
Nathan S. Scherbarth (P75647)
Jason M. Schneider (P79296)
32255 Northwestern Hwy., Ste. 225
Farmington Hills, MI 48334
Telephone: +1.248.851.4111
Facsimile: +1.248.851.0100
mzausmer(@zausmer.com
mschwartz@zausmer.com
nscherbarth(@zausmer.com
jschneider(@zausmer.com

Attorneys for Defendant
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CID - 100340
Territory - PV

Administrative Services Contract ~Quarterly Settled Monthly Wire Program
FRANKENMUTH BAVARIAN INN INC.

This Contract commences on 3/1/2016 (the “Effective Date") and is made between Blue
Crass Blue Shield of Michigan, a Michigan non-profit mutual insurance corporation, with offices at 600
Lafayette East, Deiroif, Michigan 48226-2998 ("BCBSM") and FRANKENMUTH BAVARIAN 3 with
offices at 713 8 MAIN, FRANKENMUTH M, 48734 (“Group™), as the plan
sponsor and administrator of its group health care plan ("Plan™.

BCBSM and Group have agreed that BCBSM shall administer Claims processing for the Plan, This
Contract sets forth the administrative responsibilities of BCBSM and Group's financial and other
obligations with respect to BCBSM's role as a service provider to the Plan,

By entering into this Contract, Group and BCBSM hereby agree that, to the extent the Plan is governed
by the Employee Retirement Income Security Act of 1974 (“BRISA"), their relationship is that of
Group as “Plan Fiduciary” and BCBSM as “Service Provider” as those terms are used in Department of
Labor guidance including 29 C.F.R. §2550,408h-2.

BCBSM and Group agree as follows:

ARTICLEI
DEFINITIONS

A, “Amounts Billed” means the amount that Group shall reimburse and pay BCBSM for Clatims which
have been processed and paid by BCBSM or another BCBS Plan under the terms of this Contract,
Pharmacy Benefits if applicable, the Administrative Fee set forth in Schedule 4, any Additional
Administrative Compensation (*AAC") as set forth in Schedule A, Michigan Claims Tax, Pharmacy
henefit fees as set forth In Schedule 4, Health Care Provider Interest, and other fees and charges as set

forth in Schedules Aand B,
B. “BCBS Plan” means a company thathas been Hcensed by BCBSA other thant BCBSM.
C "BCBSA" means the Blue Cross and Blue Shield Association,
D, “BlueCard Program” means the national program established by BCBSA under which Enrollee

Claims are processed by BCBS Plans when Enrollees receive health care services outside of the
geographic area that BCBSM serves, BCBSA mandates the policies, procedures and disclosures of the
BlueCard Program and amends them from time to time. Schedule B sets forth BCBSA's required
disclosures for the BlueCard Program and is incorporated into thls Contract. If BCBSA amends the
disclosures, such amendments shall automatically become a part of this Contract upon BCBSM giving
60 days prior written notice to Group.

E, “Claim” means a request for payment from a health care provider for a health care service provided
to an Enrollee, with an incurred date for the service during the term of this Contract. Claims billed to
Group include all amounts that BCBSM reimburses health care providers including both service-
hased and value-based reimbursement, BCBSM negotiates provider reimbursement rates on its own
behalf and may set the rate for health care services to cover any BCBSM obligation to health care
providers. BCBSM does notretain any portion of Claims as compensation, Provider reimbursement is
governed by separate-agreements with providers, BCBSM standard aoperating procedures for Claims,
and BCBSM Quality Programs.

Claims received from an out-of-state BCBS Plan for a health care service provided to an Enrollee out-
of-state are paid according to that BCBS Plan's health provider contracts and processed according to
BlueCard Program standard operating procedures, Pursuant to the BlueCard Program, as described
in Schedule B, out-of-state Claims may include a BlueCard Access Fee for processing the claim, Qui-

|
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of-state Claims are reported and hilled to the Group as they are received by BCBSM from the out-of
state BCBS Plan,

F. “Contract” means this Administrative Services Contract — Monthly Wire Program, as may be
amended from time to time, and any Schedules, Parts, Exhibits and Addenda attached hereto and
incorporated herein by reference.

G. “Contract Year” means the period from the Effective Date to the first Renewal Date, or the period
from one Renewal Date fo the next Renewal Date, If termination occurs, other than at the end of a
Contract Year, Contract Year means that period from the Effective Date or the most recent Renewal
Date through the date of termination.

H. "Coverages” means the health care benefits set forth in the Universal Group Application or Part C of
the Group Enrollment and Coverage Agreement, which is incorporated into this Contract.

L “Employee” means the following which are eligible and enrolled for Coverage under the terms of the
Plan or as required by law: (i) employees as designated by Group; {(if) retirees and their surviving
spouses as designated by the Group; and {ili} COBRA beneficiaries.

I “Enrellee” means an individual that Group enrolled as an employes, spouse or dependent in the Plan
pursuant to Article ILB, either as an Employee or as a dependent 6f an Employee.

R “ERISA” means the Employee Retirement Income Security Act of 1974, as amended, 22 USC 1101, et
seq, and regulations promulgated thersunder,

L. "Estimated Qutstanding Liability (EOL)" means an estimate of the Group's futura liability, including
but not limited to, IBNR Claims which will be paid by BCBSM on behalf of the Group during the
Transition Assistance Period and which is the Group's obligation to pay pursvant to the provisions of
this Contract,

M. “HIPAA” means the Health Insurance Portability and Accountability Act of 1996, as amended, Public
Law 104 -191 0f 1996, et seq, and regulations promulgated thereunder.

| N. "IBNR Claims" means Claims which are incurred during the term of this Contract, inclading during
the Transition Assistance Period, but have not been reported to the Group a5 4mounts Bitled or paid
and which remain the Group's liability.

“PPACA" means the Patient Protection and Affordable Care Act, as amended, Public Law 111-148 of
2010, et seq, and regulations promulgated thereunder,

"Quality Programs” refer to BCBSM programs funded with value-based provider reimbursement.
Quality Programs are governed by separate agreements with health care providers and ave designed
to improve health care outcomes and contrel health care costs.

"Quarterly PaymentPeriod" means each three (3) month period, commencing on the Effective Date
and continuing during the term of this Contract and includes the first three (3) months following the
date initiating the Termination Assistance Period,

“Renewal Date” means the date one year after the Effective Date, and the same date of every
subsequent year. The Renewal Date may be changed by mutual agreement of BCBSM and Group.

*Transition Assistance Period (TAP)” means a pericd of twenty-four (24) months after
Termination has been effectively demanded under Article 1V, during which BCBSM shall provide
those services, and Group shall perform those obligations, set forth in Article IV, Section B.
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ARTICLE X!
SENERAL RESPONSIBILITIES

A, Claims Administrator Status.

If the Plan is-governed by ERISA, based on Group's disclosure of ERISA status in this Contract, Group
hereby delegates to BCBSM the responsibility and discretionary authority as claims administrator to
makes final benefit determinations and plan interpretations necessary to make those benefit
determinations, BCBSM's claims administrator responsibilities extend only to the full and fair review
of claims and administrative appeals as set forth in ERISA §433. By assuming these specifically
delegated responsibilities as claims administrator, BCBSM does tiot thereby assume any other duty of
the Group as Plan Administrator or any other fiduciary function Group performs on hehalf of its Flan.
Any determination or interpretation made by BCBSM pursuant to its claim determination authority is
binding on the Enrollee, Group, and BCBSM unless it is demonstrated that the determination or
interpretation was arbitrary and capricious, Group fetaing all other fiduciary responsibilities and
duties under ERISA not specifically delegated to BCBSM in this Contract,

BCBSM shall not be responsible for Group’s failure to meet any of its financial obligations or Plan
Administrator responsibilities with respect to the Plan.

Eligibility and Enrollment.

Prior to the Effective Date, Group shall notify BCBSM of all Enrollees that will be coveréd by the Plan.
During the term of this Contract, following agresd upon procedures, Group shall notify BCBSM of all
changes in Plan enroliment, Until BCBSM has been properly notified of changes to Group’s Flan
envoilment, BCBSM shall continue to process Claims for Enrollees as listed on BCBSM's computer
membership programs, Group represents and warrants that any eligibility and status chapges it
requests are compliant with and permissible under applicable state and federal law, including the
PPACA; and, agrees that it will only request eligibility and status change requests that are compliant
with and permissible under applicable state and federal law, including the PPACA,

Claims Processing,

During the term of this Contract, requests for payment from Michigan providers will be directly
submitted to BCBSM and shall be processed according to BCBSM’s standard operating procedures for
Claims. Requests for payment from cut-of-state providers may, depending on the type of request for
payment, be directly submitted to the appropriate out-of-state BCBS Plan and shall be processed
pursuant to the BlueCard Program as set forth in Schedule B,

Disputed Claims,

Group shall notify BCBSM in writing of any Claim that Group disputes within 60 days of Group's
access to a paid Claims listing. BCBSM shall investigate such Claims and respond to Group within a
reasonable time peried. Upon BCBSM's request, Group shall execute any reasonably necessary
documents that will allow BCBSM to recover any amounts that may be owed by a third party with
respect to such disputed Glaim, If BCBSM recovers any amount from a third party or if BCBSM
determines that the disputed Claim is not Group’s financlal responsibility or is incorrect, then BCBSM
shall give Group a credit for the recovered or corrected amount (reduced by any stop loss credits
given by BCBSM relating to such disputed Claim),

Subrogation.

BCBSM shall be subrogated to all of Group's, the Plan's, or an Envollee’s rights with respect to any

Claim, however, BCBSM is not obligated to institute or become involved in any litigation concerning

such Claim. BCBSM will use reasonable efforts to identify Claims in which the Group may have =

subrogation or reimbursement interest. BCBSM will evaluate information provided by the Enrollee

and other sources to determine whether a subrogation or refmbursement interest exists, BCBSM will
3
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not he obligated to undertake any such recovery litigation unless mutually agreed to by BCBSM and
Group in writing, Absent written agreement, should Group elect to pursue such recovery litigation,
BCBSM agrees to cooperate in Group’s recovery efforts. BCBSM will remit to Group the funds
recovered from third parties, less any expenses BCBSM has incurred in the recovery effort, including
any attorney fees. BCBSM may assign or subcontract a portion of its duties under this provision of
the Contract to third parties. Group will assist BCBSM or its assignee or subcontractor as reasonably
necessary for BCBSM, its assignee, or subcontractor to carry out its duties under this provision.

Group authcrizes BCBSM to act on behalf of Group and/or the Plan in any health care class action
Iitigation of which BCBSM has knowledge, including but not by way of limitation, drug manufacturer
and product liability Htigation. BCBSM will take reasonable steps to notify Group of such class ackion
litigation. Group will notify BCESM if Group desires to independently pursue such litigation and
BCBSM will reasonably cooperate with Group. As part of BCBSM's subrogation duties, BCBSM will
use reasonable efforts to identify Claims that may be included in such class action litigation, BCBSM
may institute and participate in such class action litigation, however, Group acknowledges that
BCBSM is not obligated to do so unless BCBSM and Group otherwise agree in writing. Group will
reascnably cooperate with BCBSM with respect to any such litigation, BCBSM may assign or
subeontract a pertion of its duties under this provizsion to third parties. Group autherizes BCBSM to
settle or compromise any litigation and BCBSM will remit to Group any funds recovered, less any
expenses that BCBSM has incurred in participation of such class action Jitigation,

I3 Litigation,

If a third party initiates a claim, suit, or proceeding against the Plan, Group, or BCBSM relating to
benefits payable under the Plan or any of the administrative services subject to this Contract
("Lidgation"):

1 Each party shall provide prompt written notice of the Litigation to the other party if served
with such Litigation,

2, Group may, with BCBSM's consent, request that BCBSM select counsel and defend Utigation,
BCBSM retains the right to deny this request and enforce Group’s obligation to defend the
Litigation.

3 Whenever Group or BCBSM is a parly in any Litipation, regardless of who is ohligated to
defend the litigation, Group and BCBSM each reserve the right, atits own costand expense, to
retain counsel to protect its own interests,

4, Repardless of who is obligated to defend the litigation, Group and BCBSM shall reasonably
cooperate with each other to provide all relevant information and documents within their
respective control that are not subject to a privilege or confidentiality obligation; and to
reasonably assist each other to defend, settle, compromise, or otherwise resolve the
Litigation. Whenever either party is served with any Litigation, the party served shall take all
steps necessary to prevent a default in the Litigation prior to determining which party will

defend such Litigation,
5. BCBSM shall have full authority to settle or compromise such Litigation, without Group's

specific consent, unless:

a. £50,000 or more is at issue in the Litigation;

b. State tax issues or mandated benefit issues are part of the Litigation and Group has
requested BCBSM to defend the Litigation; or

C Settlement of the Litigation could have a material adverse impact on Plan costs or
administration,

If Group's consent to settle or cornpromise Litigation is requirved, such consent shall not be
unreasonably withheld. If Group withholds consent for any reason and the final resolution of
the Litigation is equal to or greater than a settlement or compromise proposed by BCBSM,
Group shall pay BCBSM the additional cost of any subsequent settlement, compromise or
4
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judgment including all of BOBSM's reasonable attorney fees and costs for proceeding with the
Litigation.

& When Group is obligated to defend the Litigation, Group shall have full authority to settle or
compromise such Litigation without BCBSM's consent, unless BCBSM has notified Group that
the Litigation may have a material adverse impact on BCBSM.

IF BCBSM's consent to settle or compromise Litigation is required, such consent shall not be
unreasonably withheld, If BCBSM withholds consent for any reason and the final resolution
of the Litigation is equal to or greater than a settlement or compromise propesed by Group,
BCBSM shall pay the additional cost of any subsequent settlement, compromise or judgment
including all of Group's reasonable attorney fees and costs for proceeding with the Litigation,

7. When BCBSM defends the Litigation, the cost and expenses of such defense shall be paid by
BCBSM. The cost and expenses of such defense shall include reasonable attorney fees and
other reasonable Iitigation costs, however, any settlement or payment of amounts that are
the financial responsibility of Group, including but not limited to Claims, {via judgment,
award, ete.) shall be paid by Group.

8, Subject to paragraph 7 ahove, when the Group defends the Litigation, the cost and expenses
of such defense shall he paid by Group. The cost and expenses of such defense shall include
reasonable attorney fees and other reasorable litigation costs and any settlement or payment
for benefits or Claims shall be paid by Group.

G. Group Audits.

Group, at its own expense, shall have the right to audit Claims ineurred under this Contract; however,
audits shall not occur more frequently than once every twelve months and shall not include Claims
from previously audited periods or Claims paid prior to the last 24 months, Both parties acknowledge
that Claims with incurred dates over two years old may be more costly to retrieve and that it may not
be possible to recover over-payments for these Claims; however, BCRSM shall use best efforts to
retrieve such Claims,

All audits shall be conducted pursuant to BCBSM corporate policy and other requirements at the time
of the audit. The parties acknowledge staffing constraints may exist in servicing concurrent Group
initiated audits, Therefore after notice from Group requesting an audit, BGBSM will have 60 to 90
days, depending on Scope and sample size, to begin gathering requested documentation and to
schedule the on-site phase of the avdit.

Sample sizes shall not exceed 200 Claims and shall be selected to meet standard statistical
requirernents (f.e, 95% Confidence Level; precision of +/- 3%). Group shall reimburse BCBSM for
Claims documentation in excess of 200 Claims at $50 per Claim.

Following the on-site activity and prior to disclosing the audit findings to Group, the auditor shall
meet with BCBSM Management and present the andit findings. BCBSM, depending upon the scope of
the audit, shall be given a reasonable period of time to respond to the findings and provide additional
documentation to the Auditor before the Auditor discloses the audit findings to the Group.

BCBSM shall have no obligation to make any payments in connection with audit findings to Group
unless there has been a recovery from the provider, Envollee, or third-party carrier as applicable, No
adjustments or refunds shall be made on the basis of the auditor’s statistical projections of sampled
dollar errors,  An audit error will not be assessed if the Claim payment is consistent with BCBSM
policies and procedures, or consistent with specific provisions contained in this Contract or other
written Group instructons agreed to hy BCBSM,

Prior to any audit, Group and BCBSM must mutually agree upon any independent third party auditor
that Group wishes to perform the audit. Additionally, prior to audit, Group and any third party
auditor shall sign all documents BCBSM believes necessary for the audit which will, at 2 minimum,

5

ASC Quarterly Scttled —Monthly Wire - CIDE
Querterly d 100340 Rev August 2015

60695524437




Case 1:26-cv-00895-RJJ-RSK  ECF No. 40-2, PagelD.53 Filed 04/01/26  Page 8 of
18 :

provide for: the scope of the audit; the costs for which BCBSM Is to be reimbursed by Group; the
protection of confidential and proprietary information belonging to BCBSM, and of any patient
specific information; and the Indemmnification and hold harmless of BCBSM from any claims, actions,
demands or lass, including all expenses and reasonable attorney fees, arising from any suit or other
action brought by an individual or provider to the extent caused by Group or its auditor.

Group shall provide BCBSM with a copy of any internal audit or review of the services performed
under any agreement with BCBSM.

H,  Disclosures,
Group shall disclose the following to Enrollees in writing:

BCBSM services being provided,

BCBSM does notinsure any Enrollees,

Group is responsible for the payment of Claims,
Group is responsible for changes in Plan henefits.
Group is responsible for enrollment.

Ul BN

L Health Care Provider Interest.

Group acknowledges that various states including Michigan have enacted prompt payment legislation
with respect to the payment of Claims that may require the payment of interest to providers under
circumstances dictated by statute, BCBSM will invoice the Group for any interest required by statute
and Group shall pay such interest. Additionally, out-of-state Claims may be inclustve of any interest
owed by statute or required by the terms of provider contracts with the out-of-state BCBS Plan, Out-
of-state Claims are reported and billed to Group as submitted to BCBSM by the out-of-state BCBS Plan,

I Confidentiality.

The terms of this Contract and the items set forth below are confidential and shall not be disclosed or
released to a third party without the prior written consent of BCBSM, unless required by law.

1. Claim Information
Enrollee personal or individually identifiable health information,

2. Pravider Provvietary Information
Health care provider names, addresses, tax identification numbers, and financial amounts paid to

such providers.
3. BCESM and Other BCRS Plan Proprietary Information

BCBSM's or any other BCBS Plan's methods of reimburserment, amounts of payments, discounts
and access fees; BCBSM's administrative fees and, if applicable, stop loss fees; those processes,
methods, and systems developed for collecting, organizing, maintaining, relating, processing and
transacting comprehensive membership, provider relmbursement and health care utilization
data,

K Amounis Biiled.
1. Claims;

The Claims hilled te Group include both service-based and value-based reimbursernent to health
care providers. Group acknowledges that BCBSM's negotiated reimbursement rates include all
reimbursement obligations to providers including provider obligations and entitlements under
BCBSM Quality Programs. Service-based reimbursement means the portion of the negotiated
rate atirfbuted to a particular health care service, Value-based reimbursement is the portion of
the negotiated reimbursement rate attributable to BCBSM Quality Programs, as described in the
Exhibit to Schedule A
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BCBSM negotiates provider relmbursement rates and settles provider obligations on its own
behalf, not Group. Through this contract, Group receives the henefit of BCBSM provider rates, but
it has no entitlement to a particular rate or to unbundle the service-based or value-based
components of Claims. BCBSM does not retain any portion of Claims as compensation. All
amounts collected from Group in Claims are used to satisfy provider obligations, Group agrees to
pay Claims as defined herein,

Out-of-state Claims processed through the BlueCard Program, shall be calculated according to the
BlueCard Program policies and procedures, as set forth in Schediile B,

2. Additiona] Administrative Compensation:

Group shall pay Additional Administrative Compensation (“AAC"} as sat forth in Schedule A
unless the Group has elected a Full Fixed Administrative Fee in Heu of AAC, AACis calculatedasa
percentage of BCBSM discounts on Michigan hospital Claims with a cap and foor as sst forth in

Schedule A.

3 It e Provider Interest:
See Article I1],

4, Taxesa ¢ha

State and Federal governments may impose surcharges or taxes on Claims, The State of Michigan
imposes a tax on all Michigan Claims for Michigan residents, Tax rates are governed by applicable
law,

Such sarcharges or taxes, where imposed by Jaw, may be invoiced to Group or billed and reported
to Group in Claims, Group agrees to pay all such surcharges or taxes,

5, Pharmacy Benefits Services:

If Group elects BCBSM pharmacy benefits, Amounts Billed shall include pharmacy Claims and any
claims processing, pharmacy fees, and rebate processing fees set forth in Schedule A,

6. Amounts Billed shall also include any fee or charge identified in Group's Schedule A, including but
not limited to Group’s Administrative Fee,

L. Coordination with Medicare.

Group shall timely notify BCBSM whether Medicare is the primary payer for Claims of any Enrollee.,
BCBSM shall change such Enrollee’s eligibility record within 15 business days of BCBSM's receipt of
Group's notice. Group shall indemnify and hold harmless BCBSM for any clafm, demand, judgment,
penalty or other lability that arises out of Group's failure to provide timely notice to BGBSM,

M. Pharmacy Benefits.

To the extent Group has engaged BCBSM to administer prescription drug claims for its Plan, BCBSM
or its subcontractor shall process all prescription drug claims according to Group's benefit design and
BCBSM's participating pharmacy contracts,

Group acknowledges that payments to participating pharmacies may include preseription drug costs,
dispensing fees, and Incentive fees for dispensing a generic drug or compounding a preseription drug,

Group authorizes BCBSM to act and serve as Group's exclusive agent for the purpose of negotiating
with and obtaining rebates from pharmaceutical manufacturers, Group understands and agrees that
BCBSM may directly contract with pharmaceutical manufacturers or BCBSM may contract with
various subcontractors that have contracts with pharmaceutical manufacturers, BCBSM's rebate

7
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administrators retain & portion of the total rebates collected from drug manufacturers as a rebate
adminisation fee. BCBSM will pass on to Group rebates net of rebate administration fees. If BCBSM
receives rebate adjustments or de minimis amounts of unidentifiable rebates that cannot practicably
be ted to particular claims, BCBSM will proportionally allocate those rebate amounts to customers
with pharmacy benefits,

Pharmacy administration fees and rebate administration fees are set forth in Schedule A,

ARTICLEINI
LI TAL RESPONSIBILITI

A, Group Responsibilities,

Group shall be liable for all risks, financial obligations, Amounts Billed, fees, and interest set forth in
this Contract, including Schedules A, B, and C. Group shall also be ligble for any statutory court costs
and attorney's fees awarded by a court to Enrollees, and all other liabilitles which BCBSM may
assume or which might otherwise attach with respect to the administration of Coverages pursuant to
this Contract, including Schedules A, B, and €. Group shall make full payment and satisfaction to
BCBSM for all amounts resulting from such risks, financial obligations, and liabilities.

B. Scheduled Payments by Group.

During the first two Quarterly Payment Perlods of this Coniract, Group shall pay to BCBSM each
month the “Estimated Monthly Payment” which consists of (1) the pro rata cost of the Group’s
estimated Amounts Billed for the Quarterly Payment Period; (2) the pro rata costs of the Gronp’s
estimated administrative charge and, if applicable, of the stop loss fees for the Contract Year; (3) the
amount BCBSM determines necessary to maintain the prospective hospital reimbursement funding
for the Quarterly Payment Period {"Michigan Hospital Advance™); and (4) any other amounts owed by
the Group pursuant to this Contract. Thereafter, approximately thirty (30) days before each
Quarterly Payment Period, BCBSM will notify Group of any adjustments in the above amounts to be
paid during the next Quarterly Payraent Period, The estimated amounts owed relating to Claims for
each Quarterly Payment Perled are based on the total of Amounts Billed during the prior available
twelve (12) months, adjusted for costs and utilization.

C. Interest.

Pursuant to the instructions in Schedule A, Group shall pay the Estimated Monthly Payment to a
designated BCBSM bank account, which funds other BCBSM accounts, To the extent any of those bank
accounts are interest bearing, BCBSM retalns any interest earned and will not pay or credit any
interest to Group. Additlonally, banks holding BCBSM accounts may retain float interest earned on
transactions with the funds in those accounts.

\ D. Schedule A Renewals,

Thirty {20) days prior to each Renewal Date, BCBSM shall send Group a Schedule 4 for the new
Contract Year with all priclng terms, including BCBSM's administrative fee, applicable AAC, interest
rates, and any new Michigan hospital advance. Such Schedule A may specify the pricing terms for a
single Contract Year or, with the agreement of BCBSM and Group, may specify the pricing terms for
multiple Contract Years, The renewal term Schedule A as received by the Group shall be considered
fully executed and effective on the Renewal Date unless the Group notifies BCBSM prior to the
Renewal Date that the contract will not be renewed,

E. Group’s Monthly Wire and Other Payments.

Group shall make monthly wire transfer payments of all amounts due to BCBSM within one business
day of the payment day set forth in the Quarterly Settlement Payment Schedule. In addition, Group
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shall pay to BCBSM any separately invoiced ameunts within fifteen (15) days of involce or settlement
receipt. '

If Group's payment is more than one business day late, Group shall pay a late fee of the lesser of two
percent {2%) of any outstanding amount due or the maximum amount permitted by law, In addition,
BCBSM may cease to process Claims retroactive to the last date for which full paymentwas made.

E Settlements.

1. Quarterly Setflements, Approximately sixty (60) days after the close of each Quarterly Payment
Period, BCBSM will provide a settlement that sets forth amounts paid by Group and, to the extent
known by BCBSM at that time, the Amounts Billed with respect to the covered lines of business
for the immediate prior Quarterly Perlod.

2, Annua) Settlements, Group shall receive its Annual Settlenient approximately one hundred
twenty (120) days after the end of each Contract Year, which may include a reconciliation of the
administrative fee based on BCBSM's enroliment records for the Contract Year at the time the
reconciliation is performed. Because reconciliation of Group’s hospital Claims depends on
BCBSM's final setilement with the hospitals, a separate settlement process called CSR, explained
below, captures that reconciliation.

If the Group has an arrangement whereby it pays AAC, the total AAC reported to Group with the
Annual Settlement equals the total amount of AAC collected from Group during the year in
Amounts Billed less any AAC that was refunded to Group pursuant to a stop-loss insurance policy
with BCBSM, IF the total AAC exceeds the magimwun AAC set forth in Schedule A, BCBSM shall
return the excess AAC to Group, If the total AAC Is less than the minirum AAC set forth in'
Schedule A, Group shall pay BCBSM the shortfall. Neither Group nor BCBSM shall pay any interest
on these payments/refunds.

3. Customer Savings Refund, Castomer Savings Refund (CSR) is the annual report reconciling
Group's Amounts Billed during the 12-month period 7/1 ~ 6/30 with any of the following items
settled during the same perlod: (1) retroactive adjustments made in the Michigan Hospital
Settlement (MHS), explained below, (2) drug rebates received pursuant to Group’s Pharmacy
Benefits arrangement, (3) class action recoveries, and {4) any other settlements from litigation
and provider audits for which claim readjudication is not practicable.

IF a refund is due, Group will receive a GSR payment in the year following the close of the GSR
period. In the case of a liability resulting from the MHS, the liability will be reported to Group in
the year following the close of the CSR period. A lability will accumulate with interest and be
offset against future CSR payments, BCBSM may in its sole discretion elect not to offset any MHS
liability against some or all drug rebates.

MHS Habilities will continue to accumulate from year to year unless Group elects to pay the
liability or CSR payments in subsequent years exceed the amount of Group’s outstanding MHS
liability. BCBSM may in its sole discretion invoice Group for some or all of Group's CSR liability,
which invoice shall be paid within thirty (30) days of receipt by Group.

The MHS is designed to reconcile amounts BCBSM paid to a hospital during a year with the total
amount of relmbursement due to the hospital. Pursuant to separate agreements between BCBSM
and Michigan hoespitals, BCBSM makes periedic estimated payments to each hospital bazed on
expected claims for all BCBSM customers. At the end of the contract year with the hospital,
BCBSM settles the amount the hospital received in payments with actual claims experience,
hospital reward and incentive payments under Quality Programs, and hospital cbligations to
Quality Programs, The MHS will resultin a gain or loss applied to Gronp’s CSR.

Group will not receive a CSR or incar adjusted liability attributable to a particular hospital until
after the finalization of the MHS for a particular hospital. Group’s refund or liability attributable
t0 a particular hospltal gain or less, respectively, is proportionate to Group's utllization for that
hospital,
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G. Changes in Enrollment or Coverages - Effect on Pricing Terms.

If there is more than a 10 percent (10%) change in the number of Enrollees from the number stated In
Schedule A during any month of the Contract Year or a change in Coverages, BCBSM may immediately
revise any affected pricing terms in the Schedule A to reflect such changes in Enroliment and/or
Coverages. Any revisions will be effeciive beginning with the next Quarterly Payment Peried
following thirty (30) day notification by BCBSM to the Group, The revised Schednle A will be treated
as executed by Gronp and effective as of the date it is received by Group.

ARTICLEIV
TERMINATION AND INATION & T.
A, Termination & Notice,
1. With or With Either party may with or without cause provide notice of intent to

terminate this Contract by giving written notice to the other party. For the ninety (90) days
following such written notice, each Party’s objigations and entitlements will remain unaltered, At
the conclusion of this ninety (90) day notice peried, no claims with service dates following the
conclusion of the ninety (90} day notice period will be approved and the Transition Assistance
Period (“TAP") will hegin, which will conclude 24 months later, at which time the contract will be

terminated,
2, Nonpayment Partlal Payment. Insolvency. or Banlruptey, Notwithstanding any other Contract

provisions, if Group fails to tmely pay any amounts owed or becomes insolvent or fileg for
bankruptcy protection, BCBSM may at its option, after giving five (5} days notice in writing, cause
the contract to immediately enter the TAP.

3. Termination within the First Contract Year, If Group gives notice of termination of the Gentract
before the end of the first Contract Year or if BCBSM terminates the contract under paragraph (2.)
before the end of the first Contract Year, Group's total administrative fee liability to BCBSM shall
be twelve months of administrative fees at the rate stated in Schedule A in order to compensate
BCBSM for the costs of setting up and implementing the arrangement. Group’s termination
liability for administrative fees shall be determined using the average monthly enrollment prior
to termination times twelve months, and shall be net of administrative fees paid prior to
termination,

B. Transition Assistance Period.

} Once written notice of termination has been given under Section A of this Article and the notice
| period has expired, the parties will continue to perform, and this Contract will continue, with respect
to each party's obligations related to the wind-down of this Contract as set forth In this Section for the
TAP. Upon the expiration of the TAP, this Contract shall terminate. The date on which the applicable
notice period has expired following a termination trigger and on which the TAP commences will be
called the "TAP Effective Date.”

1. EndofCoverage. Notwithstanding any other provisions contained herein, neither BCBSM nor any
BCBS Plan shall have any obligation for payment for any health care services which are incurred
after the TAP Effective Date.

2, Obligation to Pay, Notwithstanding any other provisions contained herein, Group's obligation to
pay amounts incurréd under the Contract shall survive during the TAP, and Group shall continue
to timely pay all amounts owed. AN Claims incurred prior to the TAP Effective Date, but not paid
before that date, shall be processed by BCBSM or other BCBS Plans pursuant to the terms and
conditions in this Contract and separate agreements with providers. Group agrees that it shall
have no right to have any Claims incurred before the TAP Effective Date processed by a
replacement carrier or administrator.

10
ASC Quarterly Scttlcd —~Monthly Wire— CIDI
@ d d 100340 Rev August 2015

60695524437



1

Case 1:26-cv-00895-RJJ-RSK  ECF No. 40-2, PagelD.58 Filed 04/01/26  Page 13 of

18

BCBSM refzins the right to cease paying Claims if, during the TAP, Group fails to timely pay
BCBSM for Amounts Billed and/or if Group is insolvent and/or files for bankruptcy protection.
Group represents and warrants that it understands that it will be solely liable for any Claims
BCBSM does not pay as a result of Group's failure to make timely payment to BCBSM, and Group
will indemnify, defend, and hold BCBSM harmless for any Litigation or other adversary
proceeding brought by an Enrollee whose claim was not paid by BCBSM as a resuit of Group’s
failure to timely pay BCBSM. This paragraph is independent of BCBSM's rights under Art IV.A.2,

3. Claim Payments, For the first three (3) months following the TAP Effective Date, Group shall
make monthly payments in the same manner as prior to the TAP Effective Date, except that (i) if
the TAP Effective Date occurs before the end of a Quarterly Payment Period, the monthly amounts
then being made will continue to be made during the first three (3) months following TAP
Effective Date and (if) Group shall pay the fixed administrative fee for only the fivst two months
after the TAP Effective Date. AAC, if any, will continue to be paid for the TAP, Thereatfter, for the
next twenty-one (21) months, Group shall make monthly payments to BCBSM for Amounts Billed.

Within ninety (90) days following the TAP Effective Date, BCBSM will prepare a settlementin the
form of a quarterly settlement, for the period from the last quarterly setflement through the TAP
Effective Date, Within sixty (60) days after the six-manth and twelve-month periods following
the TAP Effective Date, BCBSM will make new calculations of the EOL, MHS and any other
settlements included in CSR, so that Group is aware of any estimated Hability and continuing
obligation for payment.

If any EOL balance shows a surplus over any funds then held by BCBSM, the amount of the
surplus will be refunded to Group within thirty (30) days. Any Amounts Billed during the TAP
will first be charged against any fimds then held by BCBSM and, after such funds are exhausted,
BCESM may invoice Group as frequently as each month for Amounts Billed,

4, Setflement-Last Contract Year, Within one hundred eighty (180) days following the TAP
Effective Date, BCBSM shall prepare a settlement statement for the last Contract Year, Such
settlement statement shall include any compensation to BCBSM, Including administrative fees,

5. Interest, ¥ the total amount of the estimated Amounts Billed included in the monthly
payments made during the first three (3) month perlod following terminatien exceed the actnal
Amounts Billed duviag the pericd, BCBSM will pay the Group interest at the then rate for short
term government treasury bonds (STIGB), which is currently calculated as a rolling twelve-
month average of the 90-day TBill yield rate an the average monthly balance of any excess, The
total amount of any excess will be included in the settlement for the last Contract Year.

6. Einal Caiculation apd Notifications of EQI, Within ninety (90) days after the expiration of the
Transifion Agsistance Period, BCBSM will prepare a final EOL and will refund any positive
balance or invoice Group for any negative balance, Any negative balance will be due within ten
{10) days of the date of involce. The payment to Group or to BCBSM as provided in the
immediately preceding sentence shall fully and finally settle, release, and discharge each party
from any and all claims that are known, unknown, liquidated, non-liquidated, incurred-but-not-
reported, adjustments, recoupments, receivahles, recoveries, rebates, hospital settlements, and
other sums of money due and owing between the parties and arising under this Contract.

7. Group Duiy to Notify/lndemnity.  Group shall notify BCBSM if; as a result of its insolvency or
other status, anothey party Is required by law to receive any refunds, payments, or returned funds
from BCBSM under this Article IV, Group shall indemnify, defend, and hold BCBSM harmless for
any lability, including attorney feas, resulting from Group's failure to notify BCBSM under this

paragraph,
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C. Conversion to Underwritien Group,

If Group converts from a self-funded group to a BCBSM underwritten group, Group shall continue to
be obligated for any EOL and Group shall timely pay the amounts due and owing under this Contract
in addition to ary premium payments as a BCBSM underwritten group.

ARTICLEV
GENERAL PROVISIONS

A Entire Agreement.

This eptire Contract, including Schedules, represents the entire understanding and agreement of the
parties regarding matters contained herein. This Contract supersedes any prior verbal or written
agreements and understandings hetween the parties and shall be binding upon the pardes, their
5UCCESSOTS or assigns,

B, Indemnity,

Group agrees to iIndemmify, defend and hold BCBSM harmless from any claims resulting from Group’s
breach of any term of this Contract and for breach 6f any obligation or duty not expressly delegated to
BCBSM in this Contract, including, but not limited to, Group’s obligation to manage enrollment, to
disclose Plan information to Enrollees, to respond to requests for Plan documents, and to read and |
understand the terms of this Contrack, |

The indemnity and hold harmless provisions of this Contract shall survive the termination of the
Contract,

C. Service Mark Licensee Status.

BCBSM is an independent licensee of BCBSA and is licensed to use the “Blue Cross” and “Blue Shield”
names and service marks in Michigan, BCBSM is not an agent of BCBSA aud, by entering into this
Contract, Group agrees that it made this Contract based solely on its relationship with BCBSM or its
agents, Group agrees that BCBSA is not a party o this Contract, has no obligations under this
Contract, and that no BCBSA obligations are created or implied under this Contract,

D, Notices,

Unless otherwise provided in this Contract, any notice required shall be given in writing and sent to
the other party either by hand-delivery, electronic mail message to designated representafive of the
other party, or postage pre-paid US first class mail at the following address or such other address asa
party may designate from tHme to time,

Ifto Group: Ifto BCBSM:
Current address shown on Blue Cross Blue Shield of Michigan
BCBSM Group Header 600 Lafayette East, Mail Code B612

Detroit, Michigan 48226-2998
E, Amendment,

This Contract may be amended only by a written agreement duly executed by authorized
representatives of each party provided, however that this Contract may be amended by BCBSM upon
written notice to Group in order to facilitate compliance with applicable law including changes in
regulations, reporting requirements or data disclosure as long as such amendment is applicable to all
BCBSM groups that would be similarly affected by the legal change in question. BCBSM will provide
thirty (30) calendar days notice of any such amendment and regulatory provision, unless a shorter
notice is necessary in order to accomplish regulatory compliance,
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Upon request by Group BCBSM will consult with Group regarding the regulatory basis for any
amendraent to this Contract as a result of regulatory requirements,

B. Severahility,

The invalidity or nonenforceability of any provision of this Contract shall not affect the validity or
enforceability of any other provision of this Contract.

G Waiver,

The waiver by a party of any breach of this Contract by the other party shall not constitute a waiver as
to any subseguent breach,

H. Law,

This Contract is entered into in the State of Michigan and, unless preempted by federal law, shall be
construed according to the laws of Michigan. Group agrees to abide by all applicable state and federal
law. Group agrees that, where applicable, the federal common law applied to interpret this Contract
shall adopt as the federal rule of decision Michigan law on the interpretation of contracts. .

L HIPAA.
1 Group Certification,

Group certifies that it is the Plan Spomsor and Plan Administrator, performs Plan
administration functons, needs aceess to Enrollee protected health information to carry out
such administration functions, and has amended the Plan documents to comply with the
requirements of 45 GFR 164.504(f)(2). BCBSM is therefore authorized to provide Group with
the minimum necessary Enrsllee protected health information for Group to perform its plan
administration fanctions.

2. Business Associate Agreement.
The parties shall enter into a business asscciate agreement.
I Force Majeure,

Neither BCBSM nor Group shall be deemed to have breached this Contract or be held liable for any
failure or delay In the performance of all or any portion of i{ts obligations under this Confract if
prevented from doing so by acts of God or the public enemy, fires, floods, storms, earthquakes, riots,
strikes, boycotts, lock-outs, wars and war-cperations, restraints of government, power or
communication line failure, judgment, ruling, order of any federal or state court or agency of
competent jurisdiction, change in federal or state law or regulation subsequent to the execution of
this Contract, or other circumstances beyond the party's reasanable contrel for so long as such "force
majeure” event reasonably prevents performance,

K. Group Disclosure of Other Coverage Vendors.

Group agrees that, to the extent that BCBSM does not administer all of Plan's “essential health
benefits)” as that term is defined by the PPACA, Group shall {dentify for BCBSM all those vendors
("Vendors”) that are also providing or administering essential health benefits to,the Plan's
participants, the benefits the Vendors are providing to them, the number of participants receiving
such bensfits, and the cost sharing arrangements for such benefits.

In addition, Group shall cause itz officers, directors, employees, and representatives and Vendors'
officets, directors, employees and representatives to fully and timely cooperate with BCBSM and
provide it with the necessary information for BCBSM to ensure its compliance and that of the Plan
with PPACA to the extent BCBSM is obligated to do so by law or by contract, This information
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includes, but is not limited to, social security numbers or other forms of government identification
numbers of each Plan participant and beneficiary,

Group is solely responsible to ensure Group's maximum out-of-pocket amount is in compliance with
PPACA. If BCBSM agrees to assist Group in determining whether Group's maximum out-of-pocket
amount is in compliance with PPACA, then Group authorizes all Vendors to, and shall inform the
Vendors in Group’s contract with them that they must, effective on the beginning of the Group's first
plan year on or after January 1, 2014, disclose to BCBSM on a daily basis {or some other regularly
scheduled period as determined by BCBSM) all claims data for the essential health benefit(s) of Plan
participants and beneficiaries that they possess.

Other Data Requirements,

Group agrees to provide to BCBSM all data reasonably necessary for BCBSM to comply with the
requirements of PPACA or other applicable federal or state laws. Such data includes, but is not
limited to, all Enrollee data needed to comply with any reporting or other requirements of PPACA,
eg., the employer's share of any premium and social securlty or tax identification mumbers. Group
certifies that if it fafls to provide all the data requested and if it has provided such information to
BCBSM in response to a previous request, then Group shall be deemed to have certified to BCBSM that
such information previously supplied remains correct and can be relied upon,

Group and Group’s Vendors will maintain relevant hooks, records, policies, procedures, internal
practices, and/or data logs relating to this Contract in a manney that permits review for a period of
seven (7} years or {ten (10) years in the case of Medicare/Medicaid transactions) after the expiration
of thig Contract, With reasonable notice and during usual business hours, BCBSM, or its designated
third party (with appropriate confidentiality obligations), may aundit those relevant books, records,
policies, procedures, internal practices, and/or data logs of Group and/or its Vendors, as necessary, to
verify calculations related to the imposition of any taxes and fees under PPACA or other federal or
state laws and to ensure compliance with this Contract and any applicable federal and state Jaws,
Group shall cooperate with BCBSM in all reasonable respects In connection with such audits.

BOBSM's failure to detect, failure to notify Group of detection, or failure to require Group's
remediation of any unsatisfactory practices does not relieve Group of its respounsibility to comply with
this Contract or applicable law, does not constitute acceptance of such practice, and does not
constitute a waiver of BCBSM's enforcement rights under this Contract or applicable law.

If Group conducts, or contracts to have conducted, an internal audit or review of the services
performed under any agreement with BCBSM, Group shall provide BCBSM with 2 copy of such aundit
or review within thirty (30) days of BCBSM's written request. This also applies to audits/reviews
performed by or at the request of any federal or state repulatory agencies of BCBSM services, The
selecton of an independent auditor by Group to conduct an internal audit of Group does not preclude
BCBSM from: conducting an audit in accordance with the terms contained herein,

The provisions of this Section shall survive the termination of this Contract.
Grandfather Status; Women’s Preventative Care Religious Exemption.

Group acltmowledges and agrees that unless a written certificate of grandfather status and indemnity
in form and substance satisfactory to BCBSM was previously provided to BCESM by Group or, for a
Group new to BCBSM as of January 1, 2013, was provided to and accepted by BCBSM concurrently
with the signing of this Contract, Group will be considered non-grandfathered for all purposes.

In addition, Group acknowledges that the health care coverages provided to its Enrollees will include
recormmended women’s preventive health services without cost sharing (as required by PPACA)
unless the Plan (£} is a grandfathered group health plan that has not provided such coverage or {if)
qualifies as either an exempt group health plan or one eligible for the temporary safe harbor under
PPACA and has provided a certificate to that effect in form and substance satisfactory to BCBSM.,
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N, Sumumary of Benefits and Coverage.,

Group is solely responsible for compliance with the federal Summary of Benefit and Coverage (SBC)
rules, including SBC creation and distribution, BCBSM does not assume any responsibility for SBC rule
compliance relating to the Plan, or for creation or disclosure of compliant SBCs. BCBSM disclaims any
liability or responsibility for any non-compliance by Plan with SBC rules and regulations relating to
creation, disclosure or other requirements.

Q. Plan Year.

Group's Plan Year, as that term is defined In PPACA, is the one year period beginning on the Effective
Date and ending one year (or less) later on the last day of the month fmmediately preceding the
month in which the Effective Date falls ("Effective Date Month"™). Each Plan Year thereafter shall
begin on the first day of the Effective Date Month and end one year later.

¥ Group's Plan Year that {s not consistent with that reflected in the preceding paragraph, Group will
promptly notify BCBSM in writing. Group will notify BCBSM at least six months in advance of any
change in the Plan Year,

P Knowing Assent.

Group acknowledges that it has had full oppertunity to consult with such legal and financial advisors
as it has deemed necessary or advisable in connection with its decision knowingly to enter into this
Contract. Group acknowledges that it is its obligation as Plan Fiduciary to determine whether the
financial arrangements set forth in this Contract and Schedules are an appropriate Flan expense and
for the exclusive benefit of the Plan, Group acknowledges that it has had any questions about this
Contract posed to BCBSM fully answered to Group's satisfaction.

Nefther party has executed this Contract in reliance on any representations, warranties, or statements
other than those expressly set forth herein,

Q. Group Health Plan Type; Attesiation.
Is Group's Flan governed by BRISA? Yes. No.
Group attests that, to the best of its knowledge, this response is correct and acknowledges that

BCBSM will rely on this response ta determine requirements applicable to Group and the
performance of this Contract,
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AGREED AND ACCEPTED,
BCBSM: GROUP:
i )
J .
By: M By: (/Mm é
(Signat (Signature]

Name: John Dunn Name: i/sn ‘, L

(Print) {Print} %;" kel A. S@%‘WTW’
Fitle: Vice President Middle & Small Group Title: f vOPe "127:’: ‘4 Ccon ﬁf;{ﬁ{l’

Date; 3/ 3 { (go ‘ ' Date: 5‘4 ‘/"r 5 //?;

By: By:
(Signature) (Signature)
Name: Name;
(Print) {Print)
Fitle: Title:
Date: Date:
16
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Administrative Serviees Contract -MOS Monthly Cap Program

[N ) H- L':"./

This Contract commences on December 1, 2015 (the "Effective Date”) and {s made between Blue
Cross Blue Shield of Michigan, a Michigan non-profit mutual insurance corporation, with offices at
600 Lafayette East, Detrolt, Michigan 48226-2998 ("BCBSM") and WESCO Inc. with offices at 1460

Whitehall Read, Muskegon, MI 49445 ["Group™), as the plan sponsor and administrator of its group
health care plan {"Pian").

WESCO Inc,

BCBSM and Group have agreed that BCBSM shall administer Claims processing for the Plan, This
Contract sets forth the administrative responsibilities of BCBSM and Group's financial and other
obligations with respect to BCBSM's role as a service provider to the Plan,

By entering into this Contract, Group and BCBSM hereby agree that, to the extent the Plan is governed
by the Employes Retirement Income Security Act of 1974 ("ERISA™), their relationship is that of
Group as “Plan Fiduciary” and BCBSM as “Service Provider” as those terms are used in Department of
Labor guidance including 29 C.F.R, §2550.408b-2,

BCBSM and Group agree as follows;

ARTICLEY
DREFINITIONS

A “"Amounts Billed" means the amount that Group shall reimburse and pay BCBEM for Claims which
have been processed and pald by BCBSM or another BCBS Plan under the terms of this Contract,
Pharmacy Benefits if applicable, the Administrative Fee set forth in Schedule A, any Additional
Administrative Compensation {"AAC"} as set forth in Schedule A, Michigan Claims Tax, Pharmacy
benefit fees as set forth in Schedule A, Health Care Provider Interest, and other fees and charges as set

forth in Schedules A and B,
B, "BCBS Plan” means a company thathas been licensad by BCBSA other than BCBSM.
C. “BCBSA" means the Blue Cross and Blue Shield Assoclation,
D, “BlueCard Program” means the national program established by BCBSA under which Enrolles

Claims are processed by BCBS Plans when Enrollees recelve health care services gutside of the
geographic area that BCBSM sarves. BCBSA mandates the policies, procedures and disclosures of the
BineCard Program and amends them from time to time, Schedule B sets forth BCBSA's required
disclosures for the BlueCard Program and is incorporated Into this Contract. If BCBSA amends the
disclosures, such amendments shall automatically become a part of this Contract upon BCBSM giving
60 days prior written notice to Group.

E. "Claim"” means a request for payment from a health care provider for a health care service provided
to ant Envollee, with an incurred date for the service during the term of this Contract. Claims billed to
Group Include all amounts that BCBSM reimburses health care providers including both service-
based and value-based reimbursement BCBSM negotiates provider relmbursement rates on its own
behalf and may set the rate for health care services to cover any BCBSM obligation to health care
providers, BCBSM does not retain any portion of Claims as compensation. Providey reimbursement is
governed by separate agreements with providers, BCBSM standard operating protedures for Clalms,
and BCBSM Quality Programs.

Clalms received from an out-of-state BCBS Plan for a health care service provided to an Enrollee out
of-state are pald according to that BCBS Plan's health provider contracts and processed according to
BlueCard Program standard operating procedures. Pursuant to the BlueCard Program, as described
in Schedule B, out-of-state Claims may include a BlueCard Access Fee for processing the claim. Qut-
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of-state Claims are reported and billed to the Group as they are recelved by BCBSM from the out-of-
state BCBS Plan.

: B “Contract” means this Administrative Services Contract -~ MOS Monthly Cap Program, as may be
amended from time to time, and any Schedules, Parts, Exhibits and Addenda attached hereto and
incorporated herein by reference,

G. “Contract Year” means the period from the Effective Date to the first Renewal Date, or the peried
from one Renewsl Date to the next Renewal Date. If termination occurs other than at the end of a
Contract Year, Contract Year means that perlod from the Effective Date or the most recent Renewal
Date through the date of termination,

H. “Coverages” means the health care benefits set forth in Part C -~ Group Enrollment and Coverage
Agreement, which {s incorporated into this Contract.

1, “Employee” means the followlng which are eligible and enrolied for Coverage under the terms of the
Plan or as required by law: (i) employees as designated by Group; (i) retirees and their surviving
spouses as designated by the Group; and ({1i) COBRA beneficiaries.

8 “Enrollee” means an individual that Group enrolled as an employee, spouse or dependent in the Plan
pursuant to Article ILB, either as an Employee or as a dependent of an Employes.

K “ERISA"” means the Employee Retirement Income Security Act of 1974, as amended, 29 USC 1101, et
seq, and regulations promulgated thereunder,

L. "Estimated CQutstanding Liability (EOL)" means an estimate of the Group's future liability, including
but not limited to, IBNR Claims whick wili be paid by BCBSM on behalf of the Group during the
Transition Assistance Period and which {s the Group's obligation to pay pursuant to the provisions of
this Contract.

M. "HIPAA" means the Health Insurance Portability and Accountability Act of 1996, as amended, Public
Law 104 -191 of 1998, et seq, and regulations promulgated thereunder,

N. “IBNR Claims"” means Claims which are incurred during the term of this Contract; including during
the Transition Assistance Period, but have not been reported to the Group as Amounts Billed or pald
and which remain the Group's liability.

0. “Monthly Cap"” means the monthly amount as determined by BCBSM that Group will pay during the
term of this Contract, subject to settlement and reconciliation in any glven month as determined by
BCBSM for each Contract year.

P. "PPACA" means the Patient Protection and Affordable Care Act, as amended, Public Law 111-148 of
2010, et seq, and regulations promulgated thereunder,

Q. "Quality Programs” refer to BCBSM programs funded with value-based provider reimbursement,
Quality Programs are governed by separate agreements with health care providers and are designed
to improve health care outcomes and contrel health care costs,

R. "Renewal Date" means the date one year after the Effective Date, and the same date of every
subsequentyear, The Renewal Date may be changed by mutual agreement of BCBSM and Group.

S "“Transition Assistance Period (TAP}' means a period of twenty-four (24) mouths after
Termination has been effectively demanded under Article 1V, during which BCBSM shall provide
those services, and Group shalt perform those obligations, set forth In Article 1V, Section B,
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ARTICLEII
GENERAL RESPONSIBILITIES

A Claims Administrator Status.

If the Plan Is governed by ERISA, based on Group's disclosure of ERISA status In this Contract, Group
hereby delegates to BCBSM the responsibility and discretionary authority as claims administrator to
makes final benefit determinations and plan interpretations necessary to make those benefit
determinations. BOBSM's claims administrator responsibilies extend only ta the full and fair review
of claims and administrative appeals as set forth in ERISA §433. By assuming these specifically
delegated responsibilities as claims administrator, BCBSM does not thereby assume any other duty of
the Group as Plan Administrator or any other fiductary functlon Group performs on behalf of its Plan.
Any determination or interpretation made by BCBSM pursuant to its claim determination authority is
binding on the Enroilee, Group, and BCBSM unless it is demonstrated that the determination or
interpretation was arbitrary and capricious. Group retains all other fiduciary responsibilities and
dutles under ERISA not specifically delegated to BCBSM in this Contract

BCBSM shall not be responsible for Group's fallure to meet any of its financial obligations or Plan
Administrator responsibllities with respect to the Plan,

B. Eligibility and Enroliment.

Prior to the Effective Date, Group shall notify BCBSM of all Enrollees that will be covered by the Plan,
During the term of this Contract, following agreed upon procedures, Group shall notify BCBSM of all
changes in Plan enrollment, Until BCBSM has been properly notified of changes to Group's Plan
enroliment, BCBSM shall continue to process Claims for Enrollees as listed on BCBSM's computer
membership programs. Group represents and warrants that any eliglbility and status changes it
requests are compliant with and permissible under applicable state and federal law, including the
PPACA; and, agrees that it will only request eligibility and status change requests that are compliant
with and permissible under applicable state and federal law, including the PPACA.

G Claims Processing,

During the term of this Contract, requests for payment from Michigan providers will be directly
submitted to BCBSM and shall be processed according to BCBSM's standard operating procedures for
Claims. Requests for payment from out-of-state providers may, depending on the type of request for
payment, be directly submitted to the appropriate out-of-state BCBS Plan and shall be processed
pursuant to the BlueCard Program as set forth in Schedule B.

D, Disputed Claims,

Group shall notlfy BCBSM in writing of any Claim that Group disputes within 60 days of Group's
access to a pald Claims listing, BCBSM shall investigate such Claims and respond to Group withina
reasonable time period, Upon BCBSM's request, Group shall execute any reasonably necessary
documents that will allow BCBSM to recover any amounts that may be owed by a third party with
respect to such disputed Claim, If BCBSM recovers any amount from a third party or If BCBSM
determines that the disputed Claim is not Group's financial responsibility or is incorrect, then BCBSM
shall give Group a credit for the recovered or corrected amount (reduced by any stop loss credits
given by BCBSM relating to such disputed Claim).

E. Subrogation,

BCBSM shall be subrogated to all of Group's, the Plan’s, or an Enrollee’s rights with respect to any
Claim, however, BCBSM is not obligated to institute or become involved in any litigation concerning
such Claim. BCBSM will use reasonable efforts to identify Claims in which the Group may have a
subrogation or rembursement interest. BCBSM will evaluate information provided by the Enrollee
and other sources to determine whether a subrogation or reimbursement interest exists. BCBSM will
nat be obligated to undertake any such recovery litlgation unless mutually agreed to by BCBSM and
Group in writing, Absent written agreement, should Group elect to pursue such recovery litigation,
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BCBSM agrees to cooperate in Group's recovery efforts. BCBSM will remit to Group the funds
recovered from third parties, less any expenses BCBSM has incurred In the recovery effort, including
any actual attorney fees. BCBSM may assign or subcontract a portion of its duties under this
provision of the Contract to third parties. Group will assist BGBSM or its assignea or subcontractor as
reasonably necessary for BCBSM, its assignee, or subcontractor to carry out Its dutles under this
provision,

Group authorizes BCBSM to act on behalf of Group and/or the Plan in any health care class action
Htigation of which BCBSM has knowledge, including but not by way of limitation, drugmanufacturer
and product liability litigation. BCBSM will take reasonable steps to notify Group of such class action
litigation. Group will notify BCBSM If Group desires to independently pursue such ltigation and
BCBSM will reasonably cooperate with Group. As part of BCBSM's subrogation duties, BCBSM will
use reasonable efforts to identify Claims that may be included in such class action litigation. BCBSM
may institute and participate in such class action litigation, however, Group acknowledges that
BCBSM is not obligated to do so unless BCBSM and Group otherwise agree in writing, Group will
reasonably cooperate with BCBSM with respect to any such litigation, BCBSM may assign or
subcontract a portion of its dutles under this provision to third parties. Group authorizes BCBSM to
settle or compromise any ltigation and BCBSM will remit to Group any funds recovered, less any
expenses that BCBSM has incurred in participation of such class action litigation,

F. Litigation.
If a third party initiates a claim, sult, or proceeding against the Plan, Group, or BCBSM relating to

benefits payable under the Plan or any of the administrative services subject to this Contract
("Litgation"):

1, Each party shall provide prompt written notice of the Litigation to the other party if served
with such Litigation,

2. Group may, with BCBSM's consent, request that BCBSM select counsel and defend litigation.
BCESM retains the right to deny this request and enforce Group’s obligation to defend the
Litigation,

3. Whenever Group or BCBSM is a party in any Litigation, regardless of who Is obligated to

defend the litigation, Group and BCBSM each reserve the right, at its own costand expense, te
retain counsel to protect its own interests,

4, Regardless of who s obligated to defend the litigation, Group and BCBSM shall reasonably
cooperate with each other to provide all relevant information and documents within their
respective conirol that are not subject to a privilege or confidentiality obligation; and to
reasonably assist each other to defend, settle, compromise, or otherwise resolve the
Litigation. Whenever elther party is served with any Litigation, the party served shalf take al}
steps necessary to prevent a default in the Litigation prier to determining which party will

defend such Litigation.
5, BCBSM shall have full authorlty to settle or compromise such Litigation, without Group's
speciflc consent, unless:
a. $20,000 or more is at issue in the Litlgation; V/
b, State tax issues or mandated benefit issues are part of the Litigation and Group has
requested BCBSM to defend the Litigation; or
c. Settlement of the Litigation cauid have a material adverse Impact on Plan costs or

administration.

Jf Group's consent to settle or compromise Litigatien is required, such consent shall not be
unreasonably withheld, If Group withholds consent for any reason and the final resolution of
the Litigation is equal to or greater than a settlement or compromise proposed by BCBSM,
Group shall pay BCBSM the additional cost of any subsequent settlement, compromise or
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judgment including all of BCBSM's reasonable attorney fees and costs for proceeding with the
Litigation.

6. When Group is obligated to defend the Litigation, Group shall have full authority to settle or
compremise such Litigation without BCBSM's consent, unless BCBSM has notified Group that
the Litigation may have a material adverse impact on BCBSM.

If BCBSM's consent ta settle or compromise Litigation is raquired, such consent shall not be
unreasonably withheld, IF BCBSM withholds consent for any reason and the fnal resolution
of the Litigation is equal to or greater than a settlement or compromise proposed by Group,
BCBSM shall pay the additional cost of any subsequent settlement, compromise or judgment
Including all of Group's actual attorney fees and costs for proceeding with the Litigation,

7. When BCBSM defends the Litigation, the cost and expenses of such dafense shall be paid by
BCB3SM, The cost and expenses of such defense shall include actual attorney fees and other
reasonable litigation costs, however, any settlement or payment of amounts that are the
financial responsibility of Group, including but not limited to Claims, (via judgment, award,
etc.} shall be pald by Group.

B, Subject to paragraph 7 above, when the Group defends the Litigation, the cost and expenses
of such defense shall be paid by Group. The cost and expenses of such defense shall include
actual attorney fees and other reasonable litigation costs and any settlement or payment for
benefits or Clalms shall be pald by Group.

G Group Audits,

Group, at its own expense, shall have the right to audit Claims incurred under this Contract; however,
audits shall not oceur more frequently than once every twelve months and shall not include Claims
from previously audited periods or Clalms pald prior to the last 24 months, Both parties acknowledge
that Claims with incurred dates over two years old may be more costly to retrieve and that it may not
be possible to recover aver-payments for these Claims; however, BCBSM shall use best efforts to
retrieve such Claims.

. All audits shall be conducted pursuant to BCBSM corporate policy and other requirements at the time
of the audit. The partles acknowledge staffing constraints may exist in servicing concurrent Group
initlated audits. Therefore after notice from Group requesting an audit, BCBSM will have 60 ta 90

days, depending on scope and sample size, to begin gathering requested documentation and to
schedule the on-site phase of the audit.

Sample sizes shall not exceed 200 Claims and shall be selected to meet standard statistical
requirements (i.e, 95% Confidence Level; precision of +/- 3%). Group shall reimburse BCBSM for
Claims documentation in excess of 200 Claims at $50 per Claim.

Following the on-site activity and prior to disclosing the audit findings to Group, the auditor shall
meet with BCBSM Management and present the audit findings, BCBSM, depending upon the scope of
the audit, shall be given a reasonable perfod of time to respond to the findings and provide additional
dacumentation to the Auditor before the Auditor discloses the audit findings to the Group,

BCBSM shall have no obligation to make any payments in connection with audlt findings to Group
unless there has been a recovery from the provider, Enrollee, or thivd-party carrier as applicable, No
adjustments or refunds shall be made on the basis of the auditor’s statistical projections of sampled
dollar errors.  An audit error will not be assessed if the Claim payment is consistent with BCBSM
policies and procedures, or consistent with specific provisions contained in this Contract or other
written Group instructions agreed to by BCBSM.

Prior to any audit, Group shall obtain BCBSM's consent to the use of any independent third party
audltor that Group wishes to perform the audit, such consent not to be unreasonably withheld.
Additionally, prlor to audit, Group and any third party anditor shall sign all documents BCBSM
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believes necessary for the audit which will, at a mlnimum, provide for: the scope of the audit; the
costs for which BCBSM is to be reimbursed by Group; the protection of confidential and proprietary
information belonging to BCBSM, and of any patlent specifie Information; and the indemnification and
hold harmless of BCBSM from any claims, actions, demands or loss, including all expenses and actual

attorney fees, arising from any sult or other action brought by an individual or provider to the extent
caused by Group or Its auditor.

Group shall provide BCBSM with a copy of any internal audit or review of the services performed
under any agreement with BCESM.

H. Disclosures,

Group shall disclose the following to Enrollees in writing:

1. BCBSM services belng provided,

2, BCBSM does not insure any Enrollees,

3, Group is responsible for the payment of Claims.
4, Group is responsible for changes in Plan benefits.
5. Group Is responsible for enrollment,

L Health Care Provider Interest

Group acknowledges that various states including Michigan have enacted prompt payment legislation
with respect to the payment of Claims that may require the payment of interest to providers under
circumstances dictated by statute. BGBSM will involce the Group for any interest required by statute
and Group shall pay such interest. Additionally, out-of-state Claims may be inclusive of any interest
owed hy statuta or required by the terms of provider contracts with the out-of-state BCBS Plan, Qut-
of-state Claims are reported and hilled to Group as submitted to BOBSM by the out-of-state BCES Plan.

k Confidentiality.

The terms of this Contract and the items set forth below are confidential and shall not be disclosed or
released to a third party without the prior written consent of BCBSM, unless required by law.

1. Claim Information
Enrollee personal or individually identifiable health information. BCBSM agrees ta release the
clalm information provided that Group and its third-party representatives recelving such
Information sign a confidentiality agreement containing reasonable and appropriate terms.

2. Provides Proprietary Information
Health care provider names, addressas, tax {dentification numbers, and financial amounts paid to
such providers.

3. BCRSMand Other BCRBS Plan Proprietary [nformation
BCBSM’s or any other BCBS Plan's methods of reimbursement, amounts of payments, discounts
and access fees; BCBSM's administrative fzes and, If applicable, stop loss fees; those processes,
methods, and systems develaped for collecting, organizing, maintaining, relating, processing and

trausacting comprehensive membership, provider relmbursement and health care utilizaton
data,

K Amounts Billed,
1. Claims:

The Claims billed to Group include both service-based and value-based relmbursement to health
care providers, Group acknowledges that BCBSM's negotiated reimbursement rates include all
refmbursement obligations to providers including provider obligations and entitlements under
BCBSM Quality Programs. Service-based relmbursement means the portion of the negotiated
rate attributed to a particular health care service, Value-based reimbursement is the portion of
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the negotiated reimbursement rate attvibutable to BCBSM Quality Programs, as described in the
Exhibit to Schedule A,

BCBSM negotiates provider reimbursement rates and settles pravider obligations on its own
behalf, not Group, Through this contract, Group receives the benefit of BCBSM provider rates, but
it has no entitlement to a particular rate or to upbundle the service-based or value-hased
components of Claims. BCESM does not retain any portion of Claims as compensation, All

amounts collected from Group In Claims are used to satisfy provider obligations, Group agrees to
pay Claims as defined herein.

Qut-of-state Claims processed through the BlueCard Program, shall be calculated according to the
BlueCard Program policles and procedures, as set forth in Schedule B.

2 inisteat nsati
Group shall pay Additional Administrative Compensation ("AAC") as set forth in Schedule A

unless the Group has elected a Full Fixed Administrative Fee in lieu of AAC, AACis calcniated asa

percentage of BCBSM discounts on Michigan hospital Clalms with & cap and floor as set forth in
Schedule A,

3, H r Interagh:
See Article 114,

4. Taxesand Surcharges:
State and Federal governments may impose surcharges or taxes on Claims. The State of Michigan

imposes a tax on all Michigan Clalms for Michigan residents, Tax rates are governed by applicable
law.

Such surcharges or taxes, where imposed by law, may be invoiced to Group or billed and reported
ta Group in Clalms, Group agrees to pay all such surcharges or taxes,

5. Pharmacy Benefits Services:

If Group elects BCBSM pharmacy benefits, Amounts Billed shall include pharmacy Clalms and any
claims processing, pharmacy fees, and rebate processing fees set forth in Schedule A,

6. Amounts Billed shall also include any fee or charge identified in Group's Schedule 4, including but
not limited ta Group's Administrative Fee.

L. Coordination with Medicare.

Group shall timely notify BCBSM whether Medicare is the primary payer for Claims of any Enrollee,
BCESM shall change such Enrollee’s eligibility record within 15 business days of BCBSM's receipt of
Group's notlce, Group shall [ndemnify and hold harmless BCBSM for any claim, demand, judgment,
penalty or other liability that arises out of Group's fallure to provide timely notice to BCBSM,

M. Pharmacy Benefits,

To the extent Group has engaged BCBSM to administer prescription drug claims for its Plan, BCBSM

or its subcontractor shall process all prescription drug claims according to Group's benefit design and
BCBSM'’s participating pharmacy contracts,

Group acknowledges that payments to participating pharmacles may include preseriptlon drug costs,
dispensing fees, and incentive fees for dispensing a generic drug or compounding a prescription drug,
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