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omitted). Courts examine whether “the executive has first-hand knowledge of important facts 
and/or . . . there are not other less intrusive means to obtain the information.” GMO Gamecenter 
USA, Inc. v. Whinstone US, Corp., No. 22 Civ. 5974 (JPC) (KHP), 2025 WL 1488512, at *1 
(S.D.N.Y. May 23, 2025) (citation and quotation marks omitted).  

That standard is clearly met here. Mr. Haytaian has first-hand knowledge of important facts 
that cannot be obtained by less intrusive means. He signed a key agreement with Verscend and 
received memoranda concerning chart review, making his deposition critical to determining what 
he reviewed and whom he consulted beforehand. See GMO, 2025 WL 1488512, at *1 (finding 
“significant” that executive signed agreement and could be examined about “what he reviewed 
leading up to that signing”). He also directed the program’s financial strategy and helped shape 
Anthem’s revenue-focused culture, and where an executive helped set policy or direction, he is 
likely to have knowledge “that a subordinate will not.” Gen. Star Indem. Co. v. Platinum Indem. 
Ltd., 210 F.R.D. 80, 84 (S.D.N.Y. 2002); see also Marsh USA LLC v. Parrish, No. 25 Civ. 6208 
(GBD) (GS), 2025 WL 3650773, at *4 (S.D.N.Y. Dec. 17, 2025) (deposition allowed where 
executive was a “principal person” providing “guidance” for challenged conduct). 

Courts also permit apex depositions where the executive is the only witness who can testify 
to a pivotal conversation or decision. See Oakley v. MSG, No. 17 Civ. 6903 (RJS), 2024 WL 
4134903, at *3 (S.D.N.Y. Sept. 10, 2024). Here, Mr. Haytaian was a first-hand participant in at 
least one critical conversation about whether Anthem should delete unsupported codes, making 
him uniquely positioned to testify about that or similar exchanges and his reasons for the decisions. 
Similarly, courts permit inquiry into an executive’s “understanding” and “the role [they] played in 
[a] board’s discussion.” Six W. Retail Acquisition v. Sony Theatre Mgmt. Corp., 203 F.R.D. 98, 
103 (S.D.N.Y. 2001). Mr. Haytaian was involved in compliance oversight and discussed chart 
review risks with Anthem’s Board. Those subjects bear on Anthem’s knowledge, intent, and 
response to concerns, and only Mr. Haytaian can explain what he conveyed to the Board and how 
he understood those issues. 

There are not less intrusive means to obtain this information. The Government has already 
relied on document discovery and lower-level testimony, and that discovery has confirmed Mr. 
Haytaian’s central role. Subordinates cannot testify to what Mr. Haytaian reviewed before signing 
key documents, what he intended when setting policy and financial expectations, what he 
understood about compliance risks, what he conveyed to the Board, or whether he directed that 
unsupported codes not be deleted. On those issues, second-hand testimony is no substitute. 

The Government’s request is standard and consistent with Anthem’s own litigation strategy 
in this matter. Apex depositions have precedent in similar chart review cases, including Poehling. 
See United States v. UnitedHealth Group, Inc., 16 Civ. 8697 (FMO) (PVC), ECF No. 559-1 (C.D. 
Cal.) (government deposed United’s CEO after parties reached an agreement and defendant 
withdrew motion to preclude testimony). And Anthem itself has sought high-level testimony in 
this case, including by deposing a former CMS Administrator and two Deputy Administrators. 

For these reasons, the Court should direct Mr. Haytaian to testify in this matter.3 We thank 
the Court for its attention to this matter and consideration of the Government’s request. 

 
3 Should the Court grant the Government’s request, it also requests that the Court permit the parties additional time to 
take the deposition. The Government timely noticed the deposition for April 28 and, under the operative scheduling 
order, Rule 30(b)(1) depositions must be completed by April 30, 2026. Anthem’s counsel has stated, however, that 
Mr. Haytaian is unavailable on April 28. 
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Respectfully submitted, 
 

JAY CLAYTON 
United States Attorney  

 
By:      /s/ Adam Gitlin        
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