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DEFENDANT UNITEDHEALTH GROUP INC.’S MOTION TO COMPEL 

ARBITRATION WITH RESPECT TO DR. DENNIS C. AYER, PACIFIC INPATIENT 

MEDICAL GROUP, INC. AND FRANK SCACCIA 

Defendant UnitedHealth Group Inc. (“United”) respectfully moves this Court, pursuant to 

the Federal Arbitration Act (“FAA”) (9 U.S.C. § 1 et seq.), for an order compelling the 

individual arbitration of claims asserted in the Amended and Consolidated Class Action 

Complaint (“Consolidated Complaint”), dated June 11, 2025 (ECF No. 39), against United by 

Plaintiff Dennis C. Ayer, DDS, LLC, Pacific Inpatient Medical Group, Inc. and Frank Scaccia, 

M.D., F.A.C.S., L.L.C. and staying their actions against United until any arbitration is resolved. 

The grounds for this Motion are set forth in the accompanying Memorandum in Support and 

Declaration thereto. 
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LOCAL RULE 7.1 CERTIFICATE 

 

 Pursuant to Local Rule 7.1(a)(2), the undersigned counsel certifies that counsel for 

Defendants have conferred with counsel for Plaintiffs and have attempted in good faith to resolve 

or narrow the issues in this Motion but have been unable to do so. 

/s/ Rachel S. Brass  

        Rachel S. Brass 
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CERTIFICATE OF SERVICE 

I hereby certify that, on this 11th day of August, 2025, the foregoing was filed with the 

Court’s electronic filing system, which will send electronic notice of this filing to all counsel of 

record. 

/s/ Rachel S. Brass  

        Rachel S. Brass 

 

Case 1:25-cv-10734-BEM     Document 105     Filed 08/11/25     Page 4 of 4



UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MASSACHUSETTS 

IN RE: ZELIS REPRICING ANTITRUST 

LITIGATION 

 

This Document Relates To: 

All Associated Cases 

Lead Action Case No.: 1:25-cv-10734-BEM 

 

Consolidated with Case Nos.: 

1:25-CV-11092-BEM 

1:25-CV-11167-BEM 

1:25-cv-11537-BEM 

  

DEFENDANT UNITEDHEALTH GROUP INC.’S MEMORANDUM IN SUPPORT OF 

ITS MOTION TO COMPEL ARBITRATION 

 

Case 1:25-cv-10734-BEM     Document 106     Filed 08/11/25     Page 1 of 29



- i - 

TABLE OF CONTENTS 

Page 

I. INTRODUCTION .............................................................................................................. 1 

II. BACKGROUND ................................................................................................................ 2 

a. Arbitration Agreements Govern Arbitrable Plaintiffs’ Relationships with 

United ...................................................................................................................... 2 

i. Plaintiff Dennis C. Ayer, DDS, LLC .......................................................... 2 

ii. Plaintiff Pacific Inpatient Medical Group, Inc. ........................................... 3 

iii. Plaintiff Frank J. Scaccia, M.D., F.A.C.S., L.L.C. ..................................... 4 

b. Plaintiffs’ Claims in this Litigation......................................................................... 5 

III. ARGUMENT ...................................................................................................................... 6 

a. The FAA Broadly Favors the Enforcement of the Parties’ Arbitration 

Agreements. ............................................................................................................ 6 

b. Arbitrable Plaintiffs’ Agreement to Arbitrate “Any” and/or “All” Disputes 

Includes This Lawsuit ............................................................................................. 7 

i. Arbitrable Plaintiffs Each Agreed to Arbitrate “Any” and/or “All” 

Disputes with United................................................................................... 7 

c. These Arbitration Agreements Also Apply To Disputes With 

UnitedHealth Group, Inc. Because It Is An “Affiliate” Of The United 

Entities That Are Parties To The Contract. ........................................................... 11 

d. Arbitrable Plaintiffs’ Claims are Covered by the Arbitration Agreement ............ 13 

e. Any Dispute Over the Scope of Arbitrability is for the Arbitrator to Decide ....... 14 

f. There is No Basis to Avoid Arbitration ................................................................ 16 

i. The Agreements Are Not Procedurally Unconscionable .......................... 16 

ii. The Agreements Are Not Substantively Unconscionable ........................ 17 

g. Arbitrable Plaintiffs Should be Required to Comply with the Pre-

Arbitration Dispute Resolution Procedures .......................................................... 18 

h. Arbitration May Not Proceed on a Class or Collective Basis ............................... 19 

i. The Court Must Stay Arbitrable Plaintiffs’ Claims Against United Pending 

Arbitration ............................................................................................................. 19 

IV. CONCLUSION ................................................................................................................. 20 

 

Case 1:25-cv-10734-BEM     Document 106     Filed 08/11/25     Page 2 of 29



- ii - 

TABLE OF AUTHORITIES 

Cases 

Adams v. John Deere Co., 
13 Kan.App.2d 489 (Kan. 1989) ..................................................................................16, 17, 18 

Antonucci v. Curvature Newco, Inc., 
270 A.3d 1088 (N.J. Super. Ct. App. Div. 2022).....................................................................11 

Armendariz v. Foundation Health Psychcare Services, Inc., 
24 Cal.4th 83 (2000) ................................................................................................................10 

AT&T Mobility LLC v. Concepcion, 
563 U.S. 333 (2011) ...................................................................................................................7 

Awuah v. Coverall North America, Inc., 
554 F.3d 7 (1st Cir. 1989) ........................................................................................................15 

Bigler v. Harker Sch., 
213 Cal.App.4th 727 (Cal. Ct. App. 2013) ..............................................................................18 

Bolden v. AT&T Servs., Inc., 
350 F.Supp.3d 1029 (D. Kan. 2018) ..........................................................................................9 

Bossé v. New York Life Ins. Co., 
992 F.3d 20 (1st Cir. 2021) ......................................................................................................15 

Campbell v. General Dynamics Gov't Sys. Corp., 
407 F.3d 546 (1st Cir. 2005) ......................................................................................................8 

Cisneros Alvarez v. Altamed Health Servs. Corp. et al., 
60 Cal.App.5th 572 (Cal. Ct. App. 2021) ................................................................................10 

Cnty of Passaic v. Horizon Healthcare Servc, Inc., 
289 A.3d 495 (N.J. Super. App. Div. 2023) ............................................................................11 

DirecTV, Inc. v. Imburgia, 
577 U.S. 47 (2015) .....................................................................................................................7 

Durkin v. CIGNA Prop. & Cas. Corp., 
942 F.Supp. 481 (D. Kan. 1996) ................................................................................................9 

Dvorak v. AW Development, LLC, 
2016 WL 595844 (N.J. Super. Ct. App. Div. Feb. 16, 2026) ............................................18, 19 

Easthampton Congregational Church v. Church Mut. Ins. Co., 
916 F.3d 86 (1st Cir. 2019) ......................................................................................................12 

EEOC v. Waffle House, Inc. 
534 U.S. 279 (2002) .................................................................................................................13 

Case 1:25-cv-10734-BEM     Document 106     Filed 08/11/25     Page 3 of 29



 

TABLE OF AUTHORITIES 

(cont) 

 

Page(s) 

- iii - 

Epic Sys. Corp. v. Lewis, 
584 U.S. 497 (2018) .............................................................................................................7, 20 

Exothermics, Inc. v. Ernst & Young U.S. LLP, 
765 F.Supp.3d 97 (D.N.H. 2025) .............................................................................................15 

First Sealord Sur., Inc. v. TLT Const. Corp., 
765 F.Supp.2d 66 (D. Mass. 2010) ..........................................................................................14 

GE Energy Power Conversion France SAS, Corp. v. Outokumpu Stainless USA, 
LLC, 
590 U.S. 432 (2020) ...................................................................................................................8 

Griffin v. Burlington Volkswagen, Inc., 
988 A.2d 101 (N.J. Super. App. Div. 2010) ............................................................................11 

Henry Schein, Inc. v. Archer & White Sales, Inc. 
586 U.S. 63 (2019) .......................................................................................................14, 15, 16 

Howard v. Ferrellgas Partners, L.P., 
92 F. Supp. 3d 1115 (D. Kan. 2015) ..........................................................................................9 

Lamps Plus, Inc. v. Varela, 
587 U.S. 176 (2019) .............................................................................................................7, 20 

Lopez v. Charles Schwab & Co., 
118 Cal.App.4th 1224 (Cal. Ct. App. 2004) ............................................................................10 

Magno v. The Coll. Network, Inc., 
1 Cal.App.5th 277 (Cal. Ct. App. 2016) ..................................................................................17 

Med. Dev. Corp. v. Indus. Molding Corp., 
479 F.2d 345 (10th Cir. 1973) ...................................................................................................9 

MedCam, Inc. v. MCNC, 
414 F.3d 972 (8th Cir. 2005 ) ..................................................................................................14 

Moses H. Cone Mem’l Hosp. v. Mercury Constr. Corp., 
460 U.S. 1 (1983) ...........................................................................................................7, 13, 15 

OTO, L.L.C. v. Kho, 
447 P.3d 680 (Cal. 2019) .........................................................................................................17 

PaineWebber Inc. v. Elahi, 
87 F.3d 589 (1st Cir. 1996) ......................................................................................................13 

Peng v. First Republic Bank, 
219 Cal.App.4th 1462 (Cal. Ct. App. 2013) ............................................................................16 

Pipeline Prods., Inc. v. Madison Cos., LLC, 
446 F. Supp. 3d 733 (D. Kan. 2020) ..........................................................................................9 

Case 1:25-cv-10734-BEM     Document 106     Filed 08/11/25     Page 4 of 29



 

TABLE OF AUTHORITIES 

(cont) 

 

Page(s) 

- iv - 

Pokorny v. Quixtar, Inc., 
601 F.3d 987 (9th Cir. 2010) ...................................................................................................19 

PowerShare, Inc. v. Syntel, Inc., 
597 F.3d 10 (1st Cir. 2010) ......................................................................................................13 

RD Foods Americas, Inc. v. DycoTrade HGH B.V., 
2022 WL 3347610 (Aug. 15, 2022) .........................................................................................11 

Ridge at Back Brook, LLC v. Klenert, 
437 N.J.Super. 90 (N.J. Super. App. Div. 2014) ...............................................................16, 17 

Rudbart v. N. Jersey Dist. Water Supply Comm’n, 
127 N.J. 344 (1992) .................................................................................................................11 

Smith v. Spizzirri, 
601 U.S. 472 (2024) .................................................................................................................20 

Soto-Fonalledas v. Ritz-Carlton San Juan Hotel Spa & Casino, 
640 F.3d 471 (1st Cir. 2011) ................................................................................................6, 16 

Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 
559 U.S. 662 (2010) ...........................................................................................................19, 20 

Toal v. Tardif, 
178 Cal.App.4th 1208 (Cal. Ct. App. 2009) ............................................................................10 

United Steelworkers of Am. v. Warrior & Gulf Nav. Co., 
363 U.S. 574 (1960) .................................................................................................................14 

Vaiano v. United Nat’l Corp., 
733 F.Supp.3d 32 (D. Mass. 2024) ....................................................................................6, 7, 8 

Watkins v. Musk, 
2025 WL 1661950 (D. Mass. 2025) ..................................................................................12, 13 

Williams v. Allstate Claims Office, 
2022 WL 138409 (D. Kan. 2022) ..............................................................................................9 

Statutes 

9 U.S.C. § 2 ................................................................................................................................6, 16 

9 U.S.C. §§ 2–4 ................................................................................................................................8 

Cal. Civ. Code, § 1550 ...................................................................................................................10 

Cal. Civ. Code, § 1556 ...................................................................................................................10 

Federal Arbitration Act (9 U.S.C. § 1 et seq.) ...................................................1, 3, 4, 5, 6, 7, 9, 20 

15 U.S.C. § 1 ....................................................................................................................................6 

Case 1:25-cv-10734-BEM     Document 106     Filed 08/11/25     Page 5 of 29



 

TABLE OF AUTHORITIES 

(cont) 

 

Page(s) 

- v - 

Other Authorities 

Commercial Arbitration Rules and Mediation Procedures of the American 
Arbitration Association, R-7(a), 
www.adr.org/sites/default/files/2025_CommercialRules_Web.pdf (visited on 
July 21, 2025)...........................................................................................................................15 

Rules 

Rule 7(a).........................................................................................................................................16 

Rules, R-7(a), 
https://www.adr.org/media/ii5b3hfq/2022_healthcare_payor_provider_rules_
web.pdf.....................................................................................................................................15 

Treatises 

Black's Law Dictionary (11th ed. 2019) ........................................................................................12 

 

Case 1:25-cv-10734-BEM     Document 106     Filed 08/11/25     Page 6 of 29



- 1 - 

Defendant UnitedHealth Group, Inc.1 (“United”) respectfully moves this Court, pursuant 

to the Federal Arbitration Act (“FAA”) (9 U.S.C. § 1 et seq.), for an order compelling the 

individual arbitration of claims asserted in the Amended and Consolidated Class Action Complaint 

(“Consolidated Complaint”), dated June 11, 2025 (ECF No. 39), against United by Plaintiffs 

Dennis C. Ayer, DDS, LLC (“Ayer”), Pacific Inpatient Medical Group, Inc. (“PIMG”), and Frank 

Scaccia, M.D., F.A.C.S., L.L.C. (“Scaccia”) (collectively, “Arbitrable Plaintiffs”). 

I. INTRODUCTION 

Arbitrable Plaintiffs have brought claims against Defendant United in this Court despite 

controlling provisions requiring arbitration on an individual basis of “any” and/or “all” disputes 

(the “Arbitration Agreements”).  Declaration of Rachel S. Brass  (“Brass Decl.”), Ex. A, Ex. B, 

Ex. C.  Their claims against United should be compelled to arbitration for this reason alone.   

Arbitrable Plaintiffs have also failed to exhaust the dispute resolution procedures required 

before any claim can be pursued.  See id.  Consistent with the Arbitration Agreements, Arbitrable 

Plaintiffs should be required to comply with these procedures before proceeding to arbitration.  

And to the extent there are any disputes about these pre-arbitration procedures, or the 

applicability of the arbitration provisions, those disputes need to be resolved by an arbitrator, given 

that each arbitration agreement delegates that assessment to the arbitrator. 

There are no reasons here to contravene strong state and federal policies favoring the 

enforcement of arbitration agreements like those in Arbitrable Plaintiffs’ respective agreements 

with United, nor any other reason why the arbitration provisions in the Arbitration Agreements 

should not be enforced.  United asks this Court to compel arbitration and stay this case pending 

conclusion of arbitration proceedings as doing so will allow for effective and expeditious 

 
1 UnitedHealth Group Inc. is an improper defendant, as it is a holding company and does not have 

any role in the operation of health plans or administration of claims.  
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resolution of the dispute consistent with the parties’ agreement. 

II. BACKGROUND 

a. Arbitration Agreements Govern Arbitrable Plaintiffs’ Relationships with 

United  

Arbitrable Plaintiffs are healthcare providers that have asserted claims against United in 

this case.  Each Arbitrable Plaintiff entered into a provider agreement to provide in-network dental, 

chiropractic, and medical services to members of health plans administered by United affiliates 

during the time period at issue in this case (collectively, the “Provider Agreements”).  Brass Decl., 

¶ 2.  The Agreements govern the relationship between Arbitrable Plaintiffs and any United affiliate 

(including the United entity that is a defendant here), and include terms relating to the medical 

services covered, payment and processing of claims, duties of the medical group, duties of the 

insurer or payer, dispute resolution processes, and procedures for termination of the agreement.  

Id., Ex. A, B, C.  Each Provider Agreement for the Arbitrable Plaintiffs contain provisions stating 

that the parties to the Provider Agreement agree to submit “any disputes” between them to 

arbitration (“Arbitration Agreement”). 

i. Plaintiff Dennis C. Ayer, DDS, LLC 

Ayer’s Provider Agreement includes a dispute resolution process for “any disputes” arising 

between Ayer and United (“Arbitration Agreement”).2  Regardless of the nature of the conflict, 

the Arbitration Agreement requires parties to: 

work together in good faith to resolve any disputes about their business 

relationship, including, but not limited to, all questions of arbitrability, the validity, 

scope or termination of this Agreement or any term thereof. 

 
2  Ayer’s Arbitration Agreement was entered into by “Dental Benefit Providers, Inc.[,] its 

subsidiaries, and its affiliated companies . . . and [Plaintiff] Dennis C. Ayer DDS, LLC.”  Brass 

Decl., Ex. A at 1.  Dental Benefit Providers, Inc. is an affiliate of parent organization United.  Id., 

¶ 6; see infra at Section III.C.   
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Brass Decl., Ex. A, Art. 7 (emphasis added).  If unable to resolve the dispute, Ayer and United 

alike must provide formal written notice of the dispute to the other party.  Id.  If the parties remain 

unable to resolve the dispute within 60 days of written notice, the Arbitration Agreement requires 

submission of the issue to arbitration:  

If the parties are unable to resolve any such dispute within 60 days following the 

date one party sent written notice of the dispute to the other party, and if either party 

wishes to pursue the dispute it shall submit it to binding arbitration in accordance 

with the Commercial Dispute Procedures of the American Arbitration Association 

[“AAA”], as they may be amended from time to time. 

Id. (emphasis added).  The Arbitration Agreement further states that the decision of the AAA 

arbitrator “on the points in dispute will be binding” and that “judgment on the award may be 

entered in any court having jurisdiction thereof.”  Id.  Arbitrations are to be conducted “in such 

location as the parties may mutually agree” and “shall be bound by controlling law.”  Id.  The 

Arbitration Agreement also contains an anti-consolidation clause, requiring that “any dispute 

between the parties be resolved on an individual basis so that no other dispute with any third 

party(ies) may be consolidated or joined with [this] dispute.”  Id. (emphasis added). Finally, the 

parties acknowledge that the FAA applies because the Agreements affect interstate commerce.  Id. 

ii. Plaintiff Pacific Inpatient Medical Group, Inc. 

PIMG’s Arbitration Agreement establishes a dispute resolution process for “all disputes” 

arising between PIMG and United.3  Regardless of the nature of the conflict, the Arbitration 

Agreement requires parties to “resolve all disputes between [PIMG and United] by following the 

dispute procedures set out in our Administrative Guide.”  Brass Decl., Ex. B at 3 (emphasis added).  

If either party wishes to pursue the dispute beyond those procedures, the Arbitration Agreement 

 
3 PIMG’s Agreement was entered into by and between “UnitedHealthcare Insurance 

Company, on behalf of itself and its affiliates” and PIMG.  Brass Decl., Ex. B at 1-2.  

UnitedHealthcare Insurance Company is an affiliate of parent organization United.  Id., ¶ 7; see 

infra at Section III.C.   
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states the parties “will submit the dispute to binding arbitration in accordance with the Commercial 

Dispute Procedures of the American Arbitration Association [] within one year.”  Id.    

The Agreement further states that the arbitration will be conducted in San Francisco 

County, California and “will be bound by governing law.”  Id.  The Arbitration Agreement contains 

a class action waiver, requiring that “any dispute between [the parties] be resolved on an individual 

basis so that no other dispute with any third party(ies) may be consolidated or joined with [this] 

dispute.”  Id. (emphasis added).  The parties acknowledge that the FAA applies because the 

Provider Agreement affects interstate commerce.  Id.  Lastly, the parties agree that the arbitration 

provision “shall survive and govern any termination of this agreement.”  Id.  

iii. Plaintiff Frank J. Scaccia, M.D., F.A.C.S., L.L.C. 

Scaccia’s Arbitration Agreement establishes a dispute resolution process for any disputes 

arising between Scaccia and United.4  Regardless of the nature of the conflict, the Arbitration 

Agreement requires parties to: 

Work together in good faith to resolve any and all disputes between them [] 

following the dispute procedures set out in our Administrative Guide.  Disputes 

may include, but not be limited to the existence, validity, scope or termination of 

this Agreement or any term thereof, and all questions of arbitrability, with the 

exception of any question regarding the availability of class arbitration or 

consolidated arbitration, which is expressly waived below.  

Brass Decl., Ex. C at 2 (emphasis added).  If the parties are unable to resolve “[a]ny dispute within 

60 days after notice,” the Agreement requires submission of the issue to arbitration: 

If the parties are unable to resolve any Dispute within 60 days after notice, either 

party may submit the Dispute to binding arbitration conducted by the American 

Arbitration Association (“AAA”). The arbitrators will use the AAA Healthcare 

Payor Provider Arbitration Rules, as amended. 

 
4 Scaccia’s Agreement was entered into by and between “UnitedHealthcare Insurance 

Company . . . on behalf of itself [] and its other affiliates” and Scaccia.  Brass Decl., Ex. C at 1.  

UnitedHealthcare Insurance Company is an affiliate of parent organization United.  Id., ¶ 8; see 

infra at Section III.C.   
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Id.  The Arbitration Agreement further states that the decision of the AAA arbitrator “on the points 

in dispute will be binding” and that “judgment on the award may be entered under seal in any court 

having jurisdiction thereof.”  Id. at 2, 3.  Arbitrations are to be conducted in Essex County, New 

Jersey and “will be bound by controlling law.”  Id.  The Arbitration Agreement further states that 

“[i]f arbitration is not initiated in that time frame, the right to pursue the Dispute in any forum is 

waived.”  Id.  The Arbitration Agreement contains an anti-consolidation clause, requiring that “any 

arbitration be conducted on an individual basis, so that no third parties may be consolidated or 

joined or allowed to proceed with class arbitration.”  Id. (emphasis added).  The parties 

acknowledge “that because this Agreement affects interstate commerce, the Federal Arbitration 

Act applies.”  Id.  Lastly, the Arbitration Agreement explicitly states that it “will survive any 

termination of this Agreement.”  Id.  

b. Plaintiffs’ Claims in this Litigation 

Arbitrable Plaintiffs unambiguously agreed to dispute resolution provisions in their 

respective Agreements.  Although required under their respective Arbitration Agreements, 

Arbitrable Plaintiffs did not seek to discuss their claims with United, serve a notice of dispute, or 

submit any issue to arbitration. Brass Decl. ¶ 3.  Rather, they filed this lawsuit on March 31, 2025, 

despite the Agreements requiring arbitration of “any” and/or “all” disputes with United.  See ECF 

No. 1; Brass Decl., Ex. A, Art. 7; Ex. B at 3; id., Ex. C at 2-3.  Now, after meet-and-confer attempts 

by United, Arbitrable Plaintiffs continue to pursue this litigation rather than voluntarily submit this 

dispute to the agreed arbitration.  Brass Decl., ¶ 4.  

Plaintiffs have filed a claim against United and other Defendants in federal court under 

Section 1 of the Sherman Act, 15 U.S.C. § 1, alleging that the Defendants conspired to 

“collectively use Zelis’s repricing tools to collusively fix payment amounts for [out-of-network] 

healthcare services performed by [out-of-network] Providers in the United States.”  ECF No. 39 
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(“Consol. Compl.”), ¶ 1.  That is, Plaintiffs allege that claims they submitted for out-of-network 

healthcare services would have received greater payments from the Defendants but for the alleged 

antitrust conspiracy.  Id. ¶ 386.  

III. ARGUMENT 

United entered into valid Arbitration Agreements with each Arbitrable Plaintiff, Arbitrable 

Plaintiffs are bound by those agreements, and Arbitrable Plaintiffs’ claim in this lawsuit falls 

within the scope of those Agreements.  The Arbitration Agreements expressly adopt the FAA; 

strong policy favoring enforcement compels arbitration here.  To the extent Arbitrable Plaintiffs 

attempt to argue that their respective Arbitration Agreements with United do not encompass their 

claims, the Agreements delegate all such questions of arbitrability to the arbitrator.  As other courts 

have done, this Court should grant United’s motion to compel arbitration of each Arbitrable 

Plaintiffs’ claims on an individual basis and stay this action against United.  See Order Granting 

United Health Group, Inc.’s Petition to Compel Arbitration (attached hereto as Exhibit D.) 

a. The FAA Broadly Favors the Enforcement of the Parties’ Arbitration 

Agreements. 

The FAA reflects a liberal “national policy favoring arbitration and places arbitration 

agreements on equal footing with all other contracts,” providing that any agreement within its 

scope “shall be valid, irrevocable, and enforceable.”  See 9 U.S.C. § 2; Vaiano v. United Nat’l 

Corp., 733 F.Supp.3d 32, 39 (D. Mass. 2024) (quoting Soto-Fonalledas v. Ritz-Carlton San Juan 

Hotel Spa & Casino, 640 F.3d 471, 474 (1st Cir. 2011) (internal citations omitted)); AT&T Mobility 

LLC v. Concepcion, 563 U.S. 333, 345–346 (2011).  “The overarching purpose of the FAA . . . is 

to ensure the enforcement of arbitration agreements according to their terms so as to facilitate 

streamlined proceedings.”  Concepcion, 563 U.S. at 344.  If an agreement is governed by the FAA, 

courts must effectuate the intent of Congress “to move the parties to an arbitrable dispute out of 
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court and into arbitration as quickly and easily as possible.”  Moses H. Cone Mem’l Hosp. v. 

Mercury Constr. Corp., 460 U.S. 1, 22 (1983).  

Each Arbitrable Plaintiff’s Arbitration Agreement expressly states that because the 

Agreements affect interstate commerce, the Federal Arbitration Act applies.  See Brass Decl., Ex. 

A, Art. 7; Ex. B at 3; Ex. C at 2-3; see also DirecTV, Inc. v. Imburgia, 577 U.S. 47, 53–54 (2015) 

(“[P]arties to an arbitration contract [have] considerable latitude to choose what law governs some 

or all of its provisions”).  Because courts must “enforce arbitration agreements according to their 

terms,” the FAA and related substantive law governs the enforceability of the Agreement.  See 

Epic Sys. Corp. v. Lewis, 584 U.S. 497, 502 (2018) (the FAA requires that arbitration agreements 

providing for individualized proceedings must be enforced).  

b. Arbitrable Plaintiffs’ Agreement to Arbitrate “Any” and/or “All” Disputes 

Includes This Lawsuit 

Under the FAA, a court should compel arbitration if it finds that “that a valid agreement to 

arbitrate exists, the movant has the right to enforce it, the other party is bound by it, and that the 

claim asserted falls within the scope of the arbitration agreement.”  Vaiano, 733 F.Supp.3d at 39 

(internal citations omitted).  Parties are free to delegate to arbitrators the resolution of these 

“fundamental arbitration questions[,]” including whether an arbitration provision “applies to a 

certain type of controversy.”  Lamps Plus, Inc. v. Varela, 587 U.S. 176, 185–186 (2019).  After 

the petitioning party has shown the existence of an arbitration agreement governing a plaintiff’s 

claims, the court must order arbitration and stay the action upon a party’s request, unless the 

opposing party carries its burden of proving some ground for revoking the arbitration agreement 

to overcome the strong presumption in favor of enforcement.  See 9 U.S.C. §§ 2–4; Vaiano, 733 

F. Supp. 3d at 39 (noting the burden shifting).  

i. Arbitrable Plaintiffs Each Agreed to Arbitrate “Any” and/or “All” 

Disputes with United  
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Each Arbitrable Plaintiff entered into an Arbitration Agreement with United that requires 

that “any” and/or “all” disputes which remain unresolved will be submitted to binding arbitration 

conducted by the American Arbitration Association.  See Brass Decl., Ex. A, Art. 7 (“If either 

party wishes to pursue the dispute it shall submit it to binding arbitration in accordance with the 

Commercial Dispute Procedures of the American Arbitration Association, as they may be amended 

from time to time.”); id., Ex. B at 3 (“If either of us wishes to pursue the dispute beyond those 

procedures, they will submit the dispute to binding arbitration in accordance with the Commercial 

Dispute Procedures of the American Arbitration Association [] within one year.”); id., Ex. C at 2-

3 (“If the parties are unable to resolve any Dispute within 60 days after notice, either party may 

submit the Dispute to binding arbitration conducted by the American Arbitration Association.”). 

Ordinary state contract principles are used to determine whether parties agree to arbitrate.  

See, e.g., GE Energy Power Conversion France SAS, Corp. v. Outokumpu Stainless USA, LLC, 

590 U.S. 432, 437 (2020) (courts apply state-law doctrines related to the enforcement of arbitration 

agreements); Campbell v. General Dynamics Gov't Sys. Corp., 407 F.3d 546, 552 (1st Cir. 2005) 

(“principles of state contract law control the determination of whether a valid agreement to 

arbitrate exists”).   

a) Ayer’s Agreement is Valid Under Kansas Contract Law  

Ayer’s Agreement with United was executed in Kansas (see Brass Decl., Ex. A at 4); as 

such, Kansas contract law applies.  Under Kansas law, a valid contract requires (1) offer, (2) 

acceptance, and (3) consideration.  Howard v. Ferrellgas Partners, L.P., 92 F. Supp. 3d 1115, 

1124 (D. Kan. 2015).  Formation of a contract is judged by the parties’ outward expression of 

assent, rather than their actual or real intent.  Pipeline Prods., Inc. v. Madison Cos., LLC, 446 F. 

Supp. 3d 733, 739 (D. Kan. 2020) (internal citations omitted).  Here, a valid arbitration agreement 

exists between Ayer and United.   
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First, the agreement is a written offer  to arbitrate “any dispute about [the parties’] business 

relationship.”  Brass Decl., Ex. A, Art. 7.  Second, Ayer accepted the offer and acknowledged his 

intent to be bound by the Agreement, including the arbitration provision, with a signature by Ayer 

and by Ayer continuing to participate as an in-network provider for United’s subsidiary Dental 

Benefit Providers, Inc.  See id. at 4.5  Third, the arbitration provision is supported by valid 

consideration in the form of a mutual promise to arbitrate “any disputes.”  See Bolden v. AT&T 

Servs., Inc., 350 F.Supp.3d 1029, 1032-1033 (D. Kan. 2018) (“[M]utual promises to arbitrate 

contained in an arbitration agreement constitute sufficient consideration for that agreement.”) .  

There can be no reasonable dispute that Ayer and Dental Benefit Providers, Inc. executed a valid 

and enforceable Arbitration Agreement and as discussed below, that Arbitration Agreement 

extends to claims against UnitedHealth Group, Inc.     

b) PIMG’s Agreement is Valid Under California Law 

Because PIMG and UnitedHealthcare Insurance Company (a subsidiary of UnitedHealth 

Group Inc.) executed their Agreement in California and agreed to arbitration in San Francisco 

County (see Brass Decl., Ex. B at 4), California contract principles apply.  Under California law, 

a valid contract exists when (1) the parties are capable of contracting, and there is (2) mutual 

consent, (3) a lawful object, and (4) sufficient cause or consideration.  See Cal. Civ. Code, § 1550; 

Toal v. Tardif, 178 Cal.App.4th 1208, 1221 (Cal. Ct. App. 2009); Lopez v. Charles Schwab & Co., 

 
5 The FAA “does not require the writing [Arbitration Agreement] to be signed.”  Williams v. 

Allstate Claims Office, 2022 WL 138409, at *3 (D. Kan. 2022); see also Med. Dev. Corp. v. Indus. 

Molding Corp., 479 F.2d 345, 348 (10th Cir. 1973) (holding it is “not necessary . . . that a party 

sign the writing containing the arbitration clause”); Durkin v. CIGNA Prop. & Cas. Corp., 942 

F.Supp. 481, 488 (D. Kan. 1996) (finding manifestation of mutual assent existed where arbitration 

policy language indicated that the employer was also bound to submit disputes to arbitration).  

“Instead, what matters is whether the parties intended to be bound.”  Williams, 2022 WL 138409, 

at *3 (internal citations omitted).   
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118 Cal.App.4th 1224, 1229–30 (Cal. Ct. App. 2004).  PIMG’s Agreement with UnitedHealthcare 

Insurance Company satisfies all of California’s contract requirements.   

First, “[a]ll persons are capable of contracting” under California law, except in limited 

circumstances, none of which are applicable here.  Cal. Civ. Code, § 1556.  Second, consent is 

mutual:  PIMG acknowledged its intent to be bound by the Agreement, including its arbitration 

provisions, with a signature by PIMG and by continuing to participate as an in-network provider 

for United’s subsidiary UnitedHealthcare Insurance Company. Brass Decl., Ex. B at 4.  Third, the 

parties’ agreement to arbitrate serves the lawful purpose of prompt, efficient dispute resolution.  

See Cisneros Alvarez v. Altamed Health Servs. Corp. et al., 60 Cal.App.5th 572, 580 (Cal. Ct. App. 

2021).  Fourth, the arbitration provision is supported by valid consideration in the form of a mutual 

promise by PIMG and UnitedHealthcare Insurance Company to arbitrate “all disputes.”  Brass 

Decl., Ex. B at 3; see Armendariz v. Foundation Health Psychcare Services, Inc., 24 Cal.4th 83, 

117–18 (2000).  Therefore, this Arbitration Agreement is valid and enforceable.   

c) Scaccia’s Contract is Valid Under New Jersey Law  

Plaintiff Scaccia and UnitedHealthcare Insurance Company executed their Agreement in 

New Jersey and agreed to conduct arbitration proceedings in Essex County, New Jersey (see Brass 

Decl., Ex. C at 4); as a result, New Jersey contract principles apply.  Under New Jersey law, a 

contract between commercial entities where the parties are sophisticated and have relatively equal 

bargaining power is enforceable if there is mutual assent and a meeting of the minds.  Antonucci 

v. Curvature Newco, Inc., 270 A.3d 1088, 1093 (N.J. Super. Ct. App. Div. 2022); see RD Foods 

Americas, Inc. v. DycoTrade HGH B.V., 2022 WL 3347610, at *5 (Aug. 15, 2022). 

Here, there is mutual consent and a meeting of the minds between Scaccia and 

UnitedHealthcare Insurance Company, as evidenced by their executed written Agreement.  See 

Brass Decl., Ex. C at 4; see Rudbart v. N. Jersey Dist. Water Supply Comm’n, 127 N.J. 344, 353 

Case 1:25-cv-10734-BEM     Document 106     Filed 08/11/25     Page 16 of 29



 

 

- 11 - 

(1992) (“A party who enters into a contract in writing, without any fraud or imposition being 

practiced upon him, is conclusively presumed to understand and assent to its terms and legal 

effect.”).  Further, because the Agreement was executed between two sophisticated parties—

United and Frank J. Scaccia, M.D., F.A.C.S., L.L.C. (a New Jersey limited liability company)—

the analysis ends here in determining the validity of the Agreement.6   

Even if the Court determines that the Agreement requires an express waiver of access to 

the courts (it does not), Scaccia’s contract easily meets this test.  Scaccia’s Arbitration Agreement 

explicitly waives the parties’ right to seek relief in a court of law by stating: “If arbitration is not 

initiated [within a 60-day] time frame, the right to pursue the Dispute in any forum is waived.”  

Brass Decl., Ex. C at 2-3 (emphasis added).  The Arbitration Agreement also states that “[w]ith 

your signature, you confirm you understand the contract, including the dispute resolution 

procedures described in the [Agreement].”  Id. at 4; see Griffin v. Burlington Volkswagen, Inc., 

988 A.2d 101, 102 (N.J. Super. App. Div. 2010) (enforcing arbitration clause stating that parties, 

by agreeing to arbitration, waived “their rights to maintain other available resolution processes, 

such as a court action or administrative proceeding, to settle their disputes”). 

c. These Arbitration Agreements Also Apply To Disputes With UnitedHealth 

Group, Inc. Because It Is An “Affiliate” Of The United Entities That Are 

Parties To The Contract. 

These Arbitration Agreements properly extend to United as an affiliate to its subsidiary 

entities that are parties here.  See Brass Decl., Ex. A at 1 (Ayer’s Arbitration Agreement was 

entered into by “Dental Benefit Providers, Inc.[,] its subsidiaries, and its affiliated companies . . . 

 
6 Explicit waiver of access to the courts are required for contracts where “an employee or consumer 

lack[s] sufficient bargaining power to resist the extraction of an agreement to arbitrate.”  Cnty of 

Passaic v. Horizon Healthcare Servc, Inc., 289 A.3d 495, 497 (N.J. Super. App. Div. 2023).  

However, this requirement does not apply to “commercial contract[s] between commercial 

entities,” as is the case between Scaccia (a New Jersey limited liability company) and United.  See 

RD Foods Americas, Inc. , 2022 WL 3347610, at *5. 
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and [Plaintiff] Dennis C. Ayer DDS, LLC.”); id., Ex. B at 1 (PIMG’s Agreement was entered into 

by and between “UnitedHealthcare Insurance Company, on behalf of itself and its affiliates” and 

PIMG.”); id., Ex. C at 1 (Scaccia’s Agreement was entered into by and between “UnitedHealthcare 

Insurance Company . . . on behalf of itself [] and its other affiliates” and Scaccia.)   

United is the ultimate parent company of both Dental Benefit Providers, Inc. and 

UnitedHealthcare Insurance Company and thus qualifies as an “affiliate.”  See Brass Decl., ¶¶ 6, 

7, 8.   In interpreting undefined terms in a contract, courts will look to “their plain and ordinary 

meaning.”   Watkins v. Musk, 2025 WL 1661950 at *7 (D. Mass. 2025) (citing Easthampton 

Congregational Church v. Church Mut. Ins. Co., 916 F.3d 86, 93 n.4 (1st Cir. 2019).  As such, 

“affiliate” is broadly defined under Massachusetts law.  See Watkins, 2025 WL 1661950 at *7; 

see, e.g. “Affiliate,” Black's Law Dictionary (11th ed. 2019) (defining “affiliate” as “[a] 

corporation that is related to another corporation by shareholdings or other means of control; a 

subsidiary, parent, or sibling corporation”).   

In Watkins, the court granted Musk’s motion to compel arbitration, holding that he 

unambiguously qualified as an affiliate of Tesla as its CEO.  Watkins, 2025 WL 1661950 at *7. 

The agreement at issue in Watkins contained the same language as the agreements here, namely 

that the arbitration clause “appl[y] to any dispute between [the purchasor] [sic] and Tesla, Inc. and 

its affiliates.” Id. Applying the “plain and ordinary meaning” of the term “affiliate,” the court 

acknowledged definitions of the term “affiliate” including “any company that controls, is 

controlled by, or is under common control with another company,” “[a] corporation that is related 

to another corporation by shareholdings or other means of control; a subsidiary, parent, or sibling 

corporation,” and “a person or organization associated with another, often via a control-based 

relationship.” Id.  As the parent organization of both UnitedHealthcare Insurance Company and 
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Dental Benefit Providers, United plainly qualifies as an “affiliate” under the unambiguous terms 

of the Arbitration Agreements and may properly move to compel arbitration.  

d. Arbitrable Plaintiffs’ Claims are Covered by the Arbitration Agreement 

Arbitrable Plaintiffs’ claims fall squarely within the scope of the broad arbitration 

provisions contained in their respective Agreements.  The Arbitration Agreements make clear that 

“any” and/or “all” disputes between Arbitrable Plaintiffs and United affiliates will be submitted 

to binding arbitration.   See Brass Decl., Ex. A, Art. 7 (the parties will “work together in good faith 

to resolve any disputes”) (emphasis added); id., Ex. B at 3 (“[w]e will resolve all disputes between 

us”) (emphasis added); id., Ex. C at 2-3 (“The parties will work together in good faith to resolve 

any and all disputes between them”) (emphasis added).  

“Absent some ambiguity in the agreement, however, it is the language of the contract that 

defines the scope of disputes subject to arbitration.”  EEOC v. Waffle House, Inc. 534 U.S. 279, 

289 (2002).  “[A]ny doubts concerning the scope of arbitrable issues should be resolved in favor 

of arbitration.”  PaineWebber Inc. v. Elahi, 87 F.3d 589, 595 (1st Cir. 1996) (citing Moses H. Cone 

Mem’l Hosp., 460 U.S. at 24–25) (internal quotations omitted); see also PowerShare, Inc. v. Syntel, 

Inc., 597 F.3d 10, 15 (1st Cir. 2010) (“[A]mbiguities as to the scope of the arbitration clause itself 

[must be] resolved in favor of arbitration”) (alteration in original) (internal quotations omitted).  

Indeed, “[a]n order compelling arbitration ‘should not be denied unless it may be said with positive 

assurance that the arbitration clause is not susceptible of an interpretation that covers the asserted 

dispute.’”  MedCam, Inc. v. MCNC, 414 F.3d 972, 975 (8th Cir. 2005 ) (citing interpretation United 

Steelworkers of Am. v. Warrior & Gulf Nav. Co., 363 U.S. 574, 582 (1960).   

At issue in this lawsuit is a dispute between Arbitrable Plaintiffs and United.  See supra 

Section II.a.  There is no ambiguity in the phrase “any” and/or “all” disputes” and thus no further 

analysis is required to confirm that this lawsuit falls within the scope of the Arbitration Agreement.  
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See, e.g., First Sealord Sur., Inc. v. TLT Const. Corp., 765 F. Supp. 2d 66, 73 (D. Mass. 2010) 

(holding that the arbitration provision’s reference to “any claim, controversy or dispute involving 

subcontractor” was “broad enough such that the presumption of ‘arbitrability’ is applicable”).   

e. Any Dispute Over the Scope of Arbitrability is for the Arbitrator to Decide  

To the extent that Arbitrable Plaintiffs attempt to argue that the scope of their respective 

Arbitration Agreements with United does not extend to their claim in this lawsuit, this question 

must be decided by an arbitrator.  Parties to an arbitration agreement may agree that an “arbitrator, 

rather than a court will resolve threshold arbitrability questions,” including the validity and scope 

of the agreement itself.  Henry Schein, Inc. v. Archer & White Sales, Inc. 586 U.S. 63, 65 (2019).  

In such instances—where there is  “clear and unmistakable” evidence to delegate gateway 

“questions of arbitrability” to the arbitrator—a court “possesses no power to decide [these] 

arbitrability issue[s]” and must compel arbitration.  Id. at 68.  

Here, Arbitrable Plaintiffs clearly and unmistakably agreed to delegate the question of 

arbitrability to an arbitrator.  The Court’s analysis should begin and end with this step.  Each of 

Arbitrable Plaintiffs’ Arbitration Agreements with United provide that “any” and/or “all” disputes 

will be submitted to binding arbitration should the parties be unable to resolve the dispute through 

the Agreements’ dispute resolution procedures and in the event “either party wishes to pursue to 

dispute.”  Brass Decl. Ex. A, Art. 7; id., Ex. B at 3; id., Ex. C at 2-3.  A dispute about the 

applicability of the Arbitration Agreement is itself “a dispute” that Arbitrable Plaintiffs agreed 

must be arbitrated.  Henry Schein, 586 U.S. at 63  (“when the parties’ contract delegates the 

arbitrability question to an arbitrator, a court may not override the contract, even if the court thinks 

that the arbitrability claim is wholly groundless”); Exothermics, Inc. v. Ernst & Young U.S. LLP, 

765 F. Supp. 3d 97, 101 (D.N.H. 2025) (where an arbitration clause contains a valid delegation 

clause, “the arbitrator must decide any questions of arbitrability.”); see also Bossé v. New York 
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Life Ins. Co., 992 F.3d 20, 31 (1st Cir. 2021) (“there is a presumption that ‘any doubts concerning 

the scope of arbitrable issues should be resolved in favor of arbitration.’”) (quoting Moses H. Cone 

Mem'l Hosp., 460 U.S. 1, 24 (1983)).   Ayer and Scaccia’s Arbitration Agreements explicitly state 

that “any” and/or “all” disputes include “all questions of arbitrability.”  Brass Decl., Ex. A, Art. 

7 (emphasis added); id., Ex. C at 2-3 (emphasis added).   

Second, the Arbitration Agreements incorporate either the Commercial Dispute Procedures 

or the Healthcare Payor Provider Arbitration Rules of the American Arbitration Association 

(“AAA Rules”), which state:  “The arbitrator shall have the power to rule on his or her own 

jurisdiction, including any objections with respect to the existence, scope or validity of the 

arbitration agreement.”7  It is well-established under federal law that incorporating the AAA Rules 

by reference into an arbitration agreement “provides clear and unmistakable evidence that the 

parties intended to delegate matters of arbitrability to the arbitrator.”  See Awuah v. Coverall North 

America, Inc., 554 F.3d 7, 11 (1st Cir. 1989) (“Rule 7(a) says plainly that the arbitrator may ‘rule 

on his or her own jurisdiction’ including any objection to the ‘existence, scope or validity of the 

arbitration agreement.’  This is about as ‘clear and unmistakable’ as language can get.”).  

Because both the Arbitration Agreements and the AAA Rules incorporated into the 

Agreements clearly and unmistakably delegate questions concerning arbitrability to the arbitrator, 

this Court should order arbitration of Arbitrable Plaintiffs’ claims.  To the extent Arbitrable 

Plaintiffs seek to dispute the validity or scope of the Arbitration Agreements, they must present 

those arguments to the arbitrator because this Court “possesses no power to decide” such questions.  

 

7 Commercial Arbitration Rules and Mediation Procedures of the American Arbitration 

Association, R-7(a), www.adr.org/sites/default/files/2025_CommercialRules_Web.pdf (visited on 

July 21, 2025); AAA Healthcare Payor Provider Arbitration Rules, R-7(a), 

https://www.adr.org/media/ii5b3hfq/2022_healthcare_payor_provider_rules_web.pdf (visited on 

July 21, 2025).  
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Henry Schein, 586 U.S. at 68. 

f. There is No Basis to Avoid Arbitration 

Finally, assuming arguendo this Court could consider such arguments, there are no grounds 

that the Arbitration Agreements are invalid or otherwise unenforceable.  Arbitration agreements 

are “valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the 

revocation of any contract.”  9 U.S.C. § 2.  In determining the validity of a contract, state contract 

law controls.  See Soto-Fonalledas, 640 F.3d at 475.  Should Arbitrable Plaintiffs oppose this 

petition in the proper fora, it will bear the burden of establishing that the Arbitration Agreements 

are unenforceable.  Arbitrable Plaintiffs will not be able to make such a showing.  

There are no grounds under California, New Jersey, or Kansas law upon which the 

Arbitration Agreements at issue are unconscionable.  A party seeking to establish 

unconscionability has the burden of proving that the agreement is both procedurally and 

substantively unconscionable.  See, e.g., Peng v. First Republic Bank, 219 Cal. App. 4th 1462, 

1468 (Cal. Ct. App. 2013); Adams v. John Deere Co., 13 Kan. App. 2d 489, 492 (Kan. 1989); 

Ridge at Back Brook, LLC v. Klenert, 437 N.J.Super. 90, 101 (N.J. Super. App. Div. 2014).  “The 

ultimate issue in every case is whether the terms of the contract are sufficiently unfair, in view of 

all relevant circumstances, that a court should withhold enforcement.”  OTO, L.L.C. v. Kho, 447 

P.3d 680, 690 , 126 (Cal. 2019); see Adams, 13 Kan. App. 2d at 492; Ridge at Back Brook, LLC, 

437 N.J.Super. at 101.  The Arbitration Agreements are not unconscionable.   

i. The Agreements Are Not Procedurally Unconscionable 

The inquiry into procedural unconscionability involves analysis of contract negotiation and 

formation.  See Magno v. The Coll. Network, Inc., 1 Cal. App. 5th 277, 285 (Cal. Ct. App. 2016); 

Adams, 13 Kan. App. 2d at 492; Ridge at Back Brook, LLC, 437 N.J. Super. at 101.   
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There can be no arguments that the circumstances of the negotiation of the Arbitration 

Agreements were procedurally unconscionable.  First, United’s negotiations with each Arbitrable 

Plaintiff were arms-length transactions, with sophisticated negotiators on both sides.  Arbitrable 

Plaintiffs had significant bargaining power because United wanted Arbitrable Plaintiffs to 

participate as network providers, and Arbitrable Plaintiffs could use bargaining power in 

negotiating their respective Agreements with United.  Id.  ¶ 8.  Nor can the Arbitration Agreements 

be considered a surprise.  The Arbitration Agreements are clearly labeled, separate section titled 

“Dispute Resolution” or “What if we do not agree.”  Brass Decl., Ex. A, Art. 7; id., Ex. B at 3; id., 

Ex. C at 2-3.  These sections outline a full dispute resolution process that begins with good faith 

negotiations and ends with binding arbitration.  Id. Finally, and most significantly, the signature 

page for each of the Provider Agreements states in bold, capitalized letters: “THIS AGREEMENT 

CONTAINS A BINDING ARBITRATION PROVISION THAT MAY BE ENFORCED BY THE 

PARTIES.”  Brass Decl., Ex. A at 4; id., Ex. B at 4; id., Ex. C at 4.  Such agreements are 

commonplace in these types of contracts.   

Given the clear, unmistakable section on dispute resolution procedures, which was the 

product of arm’s-length negotiations, the Arbitration Agreements are not procedurally 

unconscionable under California, New Jersey, or Kansas law. 

ii. The Agreements Are Not Substantively Unconscionable  

There is also no basis upon which Arbitrable Plaintiffs can show that the Agreements are 

substantively unconscionable.  An agreement is substantively unconscionable when its terms are 

so unduly harsh or unfairly one-sided as to “shock the conscience.”  Bigler v. Harker Sch., 213 

Cal. App. 4th 727, 736 (Cal. Ct. App. 2013); Adams, 13 Kan. App. 2d at 489; Dvorak v. AW 

Development, LLC, 2016 WL 595844, at *4 (N.J. Super. Ct. App. Div. Feb. 16, 2026).  Here, the 

Arbitration Agreements’ terms and burdens applied equally to both parties.  “[A]ny” and/or “all” 
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disputes between the Arbitrable Plaintiffs and United and its subsidiaries are covered by Arbitrable 

Plaintiffs’ respective arbitration provisions, regardless of whether Arbitrable Plaintiffs or United 

initiates the dispute. Brass Decl., Ex. A, Art. 7; id., Ex. B at 3; id., Ex. C at 2-3.  The Agreements 

also identify the neutral AAA Rules as governing the arbitration.  Id.  The Agreements do not 

shock the conscience; to the contrary, they enable both parties to benefit from the speed and 

economy of arbitration, in contrast to the expense and delay of litigation.  This is particularly true 

in a circumstance such as this where there are 12 parties to the court action and both Arbitrable 

Plaintiffs and United would be facing a costly, time-intensive litigation but for the opportunity to 

arbitrate.  Arbitrable Plaintiffs accordingly cannot prove unconscionability. 

In sum there are no grounds on which the Arbitrable Plaintiffs’ Arbitration Agreements 

could be found unconscionable or otherwise enforceable.  These Arbitration Agreements were 

executed in writing between sophisticated Arbitrable Plaintiffs and United.  Accordingly, this 

Court should compel Arbitrable Plaintiffs to individually arbitrate their claims against United.  

g. Arbitrable Plaintiffs Should be Required to Comply with the Pre-Arbitration 

Dispute Resolution Procedures 

Arbitrable Plaintiffs’ Arbitration Agreements set forth pre-arbitration dispute resolution 

procedures that the parties must complete before initiating an arbitration.  For instance, Ayer and 

Scaccia’s Agreements require that the parties initially “work together in good faith to resolve any 

disputes” or “any and all disputes” they have with United.  Brass Decl., Ex. A, Art. 7; id., Ex. C 

at 2-3 (emphasis added).  If the parties are unable to resolve the dispute, they must provide formal 

written notice of the dispute to the other party.  Id.  If the parties remain unable to resolve the 

dispute within 30 or 60 days of written notice, either party may initiate an arbitration.  Id.  PIMG’s 

Agreement also outlines pre-arbitration dispute resolution procedures, stating that the parties “will 

resolve all disputes between us by following the dispute procedures set out in our Administrative 
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Guide.”  Brass Decl., Ex. B at 3.  Pre-arbitration procedures and non-binding dispute resolution 

processes are routinely evaluated alongside arbitration provisions when courts consider motions 

to compel arbitration.  See Pokorny v. Quixtar, Inc., 601 F.3d 987, 1000 (9th Cir. 2010) (noting 

the general proposition that “when parties enter into a valid and enforceable agreement to engage 

in a non-binding dispute resolution process before submitting their claims to binding arbitration or 

litigation, courts should require compliance with that agreement.”).  Courts enforce these types of 

pre-arbitration dispute procedures in motions to compel arbitration, and this Court should also do 

so here.  

h. Arbitration May Not Proceed on a Class or Collective Basis  

In interpreting arbitration agreements, “courts and arbitrators must give effect to the 

contractual rights and expectations of the parties.”  Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 

559 U.S. 662, 682 (2010) (internal quotations and citations omitted).  Here, the Arbitration 

Agreements reflect the parties’ express intent to preclude class arbitrations.  

In Stolt-Nielsen, the Supreme Court held that “a party may not be compelled under the 

FAA to submit to class arbitration unless there is a contractual basis for concluding that the party 

agreed to do so.”  559 U.S. at 684.  The Supreme Court has consistently re-enforced this precedent 

by upholding class waivers in arbitration agreements.  See, e.g., Epic Sys. Corp., 584 U.S. at 509 

(“[C]ourts may not allow a contract defense to reshape traditional individualized arbitration by 

mandating classwide arbitration procedures without the parties' consent.”); Lamps Plus, Inc., 587 

U.S. at 189 (“Courts may not infer from an ambiguous agreement that parties have consented to 

arbitrate on a classwide basis”).  The same result is compelled here where Arbitrable Plaintiffs’ 

Arbitration Agreements with United expressly preclude class arbitrations. 

i. The Court Must Stay Arbitrable Plaintiffs’ Claims Against United Pending 

Arbitration 
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“When a district court finds that a lawsuit involves an arbitrable dispute, and a party 

requests a stay pending arbitration, § 3 of the FAA compels the court to stay the proceeding.”  

Smith v. Spizzirri, 601 U.S. 472, 478 (2024); see also 9 U.S.C. § 3 (requiring that courts stay action 

until arbitration is completed).  Thus, in the event this Court finds that this lawsuit involves an 

arbitrable dispute, it must stay this action until this motion is resolved and any subsequent 

arbitration is completed.  See Spizzirri, 601 U.S. at 478; see also 9 U.S.C. § 3.  

IV. CONCLUSION 

For the foregoing reasons, United respectfully requests that this Court compel individual 

arbitration of Arbitrable Plaintiffs’ claims as to United, order Arbitrable Plaintiffs to engage in the 

contractual pre-arbitration dispute resolution process to the extent required by the Agreements, 

stay Arbitrable Plaintiffs’ claims as to United, and award any other relief deemed just and proper. 
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LOCAL RULE 7.1 CERTIFICATE 

 

 Pursuant to Local Rule 7.1(a)(2), the undersigned counsel certifies that counsel for 

Defendants have conferred with counsel for Plaintiffs and have attempted in good faith to resolve 

or narrow the issues in this Motion but have been unable to do so. 

  

        Rachel S. Brass 
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CERTIFICATE OF SERVICE 

I hereby certify that, on this 11th day of August, 2025, the foregoing was filed with the 

Court’s electronic filing system, which will send electronic notice of this filing to all counsel of 

record. 

  

  Rachel S. Brass 
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Gibson, Dunn & 
Crutcher LLP 

RACHEL S. BRASS, SBN 219301 
    rbrass@gibsondunn.com 
GIBSON, DUNN & CRUTCHER LL 
One Embarcadero Center Suite 2600 
San Francisco, California 94111 
Telephone: 415.393.8200 
Facsimile: 415.393.8306 
 
HEATHER L. RICHARDSON, SBN 246517 
    hrichardson@gibsondunn.com 
GIBSON, DUNN & CRUTCHER LL 
333 South Grand Avenue 
Los Angeles, California 90071 
Telephone: 213.229.7000 
Facsimile: 213.229.7520 
 
Attorneys for UnitedHealth Group, Inc. 
 
 
 
 
 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF MASSACHUSETTS 

IN RE: ZELIS REPRICING ANTITRUST 
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This Document Relates To: 

All Associated Cases 
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Consolidated with Case Nos.: 
1:25-CV-11092-BEM 
1:25-CV-11167-BEM 
1:25-cv-11537-BEM 
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 2 
DECLARATION OF RACHEL S. BRASS 

Gibson, Dunn & 
Crutcher LLP 

DECLARATION OF RACHEL S. BRASS 

I, Rachel S. Brass hereby declare and state as follows:  

1. I am an attorney licensed to practice in the State of California, and a member of the Bar 

of this Court.  I am a partner at the law firm of Gibson, Dunn & Crutcher LLP, and am counsel of 

record for UnitedHealth Group, Inc., (“United”) in this case.  I have personal knowledge of the matters 

stated herein, and if asked to testify thereto, I would do so competently.  I submit this declaration in 

support of United’s Memorandum in Support of its Motion to Compel Arbitration.  

2. Plaintiffs Dennis C. Ayer DDS, LLC, Pacific Inpatient Medical Group, Inc., and Frank 

J. Scaccia, M.D., F.A.C.S., L.L.C. (collectively “Arbitrable Plaintiffs”) entered into provider 

agreements with United to provide out-of-network dental, chiropractic, and medical services to 

members of United health plans during the time period at issue in this case.  

3. Although required under their respective Agreements, Arbitrable Plaintiffs did not seek 

to discuss their claims with United, serve a notice of dispute, or submit any issue to arbitration. 

4. Despite meet-and-confer attempts by United, Arbitrable Plaintiffs continue to pursue 

this litigation rather than voluntarily submit this dispute to the agreed arbitration. 

5. Arbitrable Plaintiff, Pacific Inpatient Medical Group, Inc., acknowledged its intent to 

be bound by its agreement, including its arbitration provisions, by continuing to participate as an out-

of-network provider for United. 

6. Attached here as Exhibit A is a true and correct of the cover page, arbitration provision, 

and signature page of the Provider Agreement between Plaintiff Dennis C. Ayer DDS, LLC and Dental 

Benefit Providers, Inc., an affiliate of parent organization United. 

7. Attached here as Exhibit B is a true and correct copy of the cover page, arbitration 

provision, and signature page of the Provider Agreement between Plaintiff Pacific Inpatient Medical 

Group, Inc. and UnitedHealthcare Insurance Company, an affiliate of parent organization United. 

8. Attached here as Exhibit C is a true and correct copy of the cover page, arbitration 

provision, and signature page of the Provider Agreement between Plaintiff Frank J. Scaccia, M.D., 

F.A.C.S., L.L.C. and UnitedHealthcare Insurance Company, an affiliate of parent organization United. 
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 3 
DECLARATION OF RACHEL S. BRASS 

Gibson, Dunn & 
Crutcher LLP 

9. Dental Benefit Providers, Inc. and UnitedHealthcare Insurance Company are 

subsidiaries of UnitedHealth Group, Inc., the defendant in this case. 

10. Attached here as Exhibit D is a true and correct copy of the Order Granting United 

Health Group, Inc.’s Petition to Compel Arbitration in Case No. CGC-21-594966. 

I declare under penalty of perjury under the laws of the United States of America and the State 

of California that the foregoing is true and correct.  Executed on this 11 of August, 2025, in San Fran-

cisco, California.  

 

            

          

Rachel S. Brass  
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PHYSICIAN CONTRACT 

 
  
UnitedHealthcare Insurance Company is entering into this agreement with you.  It is doing so on behalf of 
itself, Oxford Health Plans (NJ), Inc., and its other affiliates for certain products and services we offer our 
customers, all of which we describe in the attached Appendix 2. 
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What if we do not agree  
 
The parties will work together in good faith to resolve any and all disputes between them (“Disputes”) 
following the dispute procedures set out in our Administrative Guide.  Disputes may include, but not be 
limited to the existence, validity, scope or termination of this Agreement or any term thereof, and all 
questions of arbitrability, with the exception of any question regarding the availability of class arbitration 
or consolidated arbitration, which is expressly waived below.  Disputes also include any dispute in which 
you are acting as the assignee of one or more customer.  In such cases, these procedures will apply, 
including without limitation the requirement for arbitration. 
 
If the Dispute pertains to a matter which is generally administered by certain United procedures, such as a 
credentialing or quality improvement plan, the policies and procedures set forth in that plan must be fully 
exhausted by you before you may invoke any right to arbitration under this section. 
 
For Disputes regarding payment of claims, a party must have timely initiated and completed the claim 
reconsideration and appeal process as set forth in the Administrative Guide in order to initiate the Dispute 
process. 
 
If the parties are unable to resolve any Dispute within 60 days after notice, either party may submit the 
Dispute to binding arbitration conducted by the American Arbitration Association (“AAA”).  The 
arbitrators will use the AAA Healthcare Payor Provider Arbitration Rules, as amended.  However, if a 
case involves a Dispute in which a party seeks an award of $1,000,000 or greater or seeks termination of 
this Agreement, a panel of three arbitrators will be used.  The arbitrator(s) will be selected from the AAA 
National Healthcare Roster or the AAA’s National Roster of Arbitrators.  Unless otherwise agreed in 
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writing, arbitration must be initiated within one year after the date on which written notice of the Dispute 
was given, or any appeal process described in the Administrative Guide, whichever is later.  If arbitration 
is not initiated in that time frame, the right to pursue the Dispute in any forum is waived. 
 
Any arbitration proceeding under this Agreement will be conducted in Essex County, NJ.  The 
arbitrator(s) may construe or interpret but must not vary or ignore the terms of this Agreement and will be 
bound by controlling law.  The arbitrator(s) have no authority to award punitive, exemplary, indirect or 
special damages, except in connection with a statutory claim that explicitly provides for that relief. 
 
Except as may be required by law, neither a party, including without limitation, the parties’ 
representatives, consultants and counsel of record in the arbitration, nor an arbitrator may disclose the 
existence, content, or results of any arbitration hereunder, or any Confidential Arbitration Information 
without the prior written consent of all parties.  “Confidential Arbitration Information” means any written 
submissions in an arbitration by either party, discovery exchanged, evidence submitted, transcriptions or 
other records of hearings in the matter and any orders and awards issued, and any reference to whether 
either party won, lost, prevailed, or did not prevail against the other party in any arbitration proceeding, as 
well as any settlement agreement related to an arbitration.  However, judgment on the award may be 
entered under seal in any court having jurisdiction thereof, by either party. 
 
The parties expressly intend that any arbitration be conducted on an individual basis, so that no third 
parties may be consolidated or joined or allowed to proceed with class arbitration.  The parties agree that 
any arbitration ruling allowing class arbitration, or requiring consolidated arbitration involving any third 
party(ies), would be contrary to the terms of this Agreement and require immediate judicial review.  
Notwithstanding anything in this Agreement to the contrary, this paragraph may not be severed from this 
provision of the Agreement under any circumstances, including but not limited to unlawfulness, invalidity 
or unenforceability. 
 
The decision of the arbitrator(s) on the points in dispute will be binding.  The parties acknowledge that 
because this Agreement affects interstate commerce, the Federal Arbitration Act applies.  In the event any 
court determines that this arbitration procedure is not binding or otherwise allows litigation involving a 
Dispute to proceed, the parties hereby waive any and all right to trial by jury in, or with respect to, the 
litigation.  The litigation would instead proceed with the judge as the finder of fact. 
 
In the event a party wishes to terminate this Agreement based on an assertion of uncured material breach, 
and the other party disputes whether grounds for the termination exist, the matter will be resolved through 
arbitration under this provision.  While the arbitration remains pending, the termination for breach will 
not take effect. 
 
This provision will survive any termination of this Agreement. 
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THIS AGREEMENT CONTAINS A BINDING ARBITRATION PROVISION THAT MAY BE 
ENFORCED BY THE PARTIES. 
 
 
AGREED BY: 
 
Physician 
 

Address to be used for giving notice under the 
agreement: 

 
Signature:  ________ {{_es_signer1_signature}} 

 
Street:  70 E FRONT ST FL 3  

 
Print Name:  FRANK J SCACCIA MD  

 
City:  RED BANK  

DBA (if  
applicable):  ________  

 
State:  NJ  

 
Date:   ________ {{_es_signer1_date}} 

 
Zip Code:  07701-1851  

 
E-Mail:  ________  

 
TIN:  223627371  

 
National Provider Identification (NPI) Number: 

 
1891793204  

 
  
UnitedHealthcare Insurance Company, on behalf of itself, Oxford Health Plans (NJ), Inc., and its 
other affiliates, as signed by its authorized representative: 
   
Signature:  {{_es_signer2_signature}} 
 
Print Name:  ________  
 
Date:  ________ {{_es_signer2_date}} 
 
For office use only:  GD-17161946  
 1578684  
Month, day and year in which agreement is first effective:  ________ {{*efdate_es_signer2}} 
 

 

6/22/2020

09/13/2020

9/3/2020
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