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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

Lead Action Case No.: 1:25-cv-10734-BEM
IN RE: ZELIS REPRICING ANTITRUST

LITIGATION Consolidated with Case Nos.:
1:25-CV-11092-BEM
This Document Relates To: 1:25-CV-11167-BEM

1:25-CV-11537-BEM
All Actions

DEFENDANT AETNA, INC.’S
MOTION TO COMPEL ARBITRATION WITH RESPECT TO DR. DENNIS C. AYER,
DDS, LLC

Defendant Aetna Inc. (“Aetna”) respectfully moves this Court, pursuant to the Federal
Arbitration Act (“FAA”) (9 U.S.C. § 1 ef seq.), for an order compelling the individual arbitration
of claims asserted in the Amended and Consolidated Class Action Complaint (“Consolidated
Complaint”), dated June 11, 2025 (ECF No. 39), against Aetna by Plaintiff Dennis C. Ayer,
DDS, LLC, and staying Dr. Ayer’s action against Aetna until any arbitration is resolved. The
grounds for this Motion are set forth in the accompanying Memorandum in Support and Exhibit
A thereto.

Dated: August 11, 2025

Respectfully submitted,

/s/

George A. Borden (#552302)
Jonathan B. Pitt (pro hac vice)
Katherine Trefz (pro hac vice)
Williams and Connolly LLP
680 Maine Ave SW
Washington, DC 20024
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Telephone: (202) 434-5000
gborden@wc.com
jpitt@wc.com
ktrefz@wc.com

Counsel for Aetna Inc.
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CERTIFICATE OF SERVICE

I hereby certify that, on this 11th day of August, 2025, the foregoing was filed with the
Court’s electronic filing system, which will send electronic notice of this filing to all counsel of

record.

/s/ Katherine Trefz
Katherine Trefz
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

Lead Action Case No.: 1:25-cv-10734-BEM
IN RE: ZELIS REPRICING ANTITRUST

LITIGATION Consolidated with Case Nos.:
1:25-CV-11092-BEM
This Document Relates To: 1:25-CV-11167-BEM

1:25-CV-11537-BEM
All Actions

AETNA INC.’S MEMORANDUM IN SUPPORT OF MOTION TO COMPEL
ARBITRATION WITH RESPECT TO DR. DENNIS C. AYER. DDS. LL.C

L. Introduction

Plaintiff Dr. Dennis C. Ayer, DDS, LLC (“Ayer”), is a contracted, In-Network provider
with Aetna. Through the Dental Provider Agreement, Dr. Ayer agreed to adjudicate “[a]ny
controversy or claim arising out of or relating to this Agreement” by binding arbitration. See Ex.
A § 8.3. Pursuant to Federal Arbitration Action Sections 3 and 4, 9 U.S.C. §§ 3-4, the Court
should compel Dr. Ayer to arbitrate his claims against Aetna, and the Court should stay his
claims as to Aetna while arbitration proceeds.

IL. Background

As discussed in more detail in Defendants’ Joint Motion to Dismiss, the Amended
Consolidated Complaint (“ACC”) in this case alleges, on behalf of assorted providers, that
“Commercial Payers,” through the use of Zelis, have conspired to downwardly adjust out-of-
network (“OON”) payment rates to providers, in violation of the antitrust laws. In particular, the
complaint focuses on the use of Zelis’s repricing products and services in connection with
reimbursement of OON medical care. For the reasons discussed in the Joint Motion to Dismiss,

the Complaint fails to state a claim. But as to Dr. Ayer, those claims fail for the additional
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reason that, even were they sufficient to survive a motion to dismiss, they must be arbitrated
because they are subject to valid and binding arbitration clauses.

Dr. Ayer has a Dental Provider Agreement with Aetna. That Agreement is attached as
Exhibit A. Dr. Ayer’s Agreement governs the terms, rate, and obligation as a provider with
respect to Aetna subscribers, and the circumstances under which Aetna pays the provider. E.g.,
Ex. A § 4.0. The Agreement also includes a provision governing out-of-network claims.
“Provider may bill or charge Members . . .[for] services that are not Covered Services . . . [if] the
Member was advised in writing prior to the services being rendered that the specific services
may not be Covered Services [and] the Member agreed in writing to pay for such services after
being so advised.” Ex. A § 4.3.1. Dr. Ayer’s Agreement also contains a broad requirement to
arbitrate “any controversy or claim arising out of or relating to this Agreement[.]” Ex. A § 8.3.

III. Argument

It is well understood that “[t]he Federal Arbitration Act [(“FAA”)] requires courts to
enforce private arbitration agreements . . . [tlhe FAA treats these agreements as ‘contract[s], and
courts must enforce arbitration contracts according to their terms.’” Barbosa v. Midland Credit
Mgmt., Inc., 981 F.3d 82, 87 (1st Cir. 2020) (quoting Biller v. S-H OpCo Greenwich Bay Manor,
LLC, 961 F.3d 502, 508 (1st Cir. 2020)) (internal citations omitted). Arbitration should be
compelled under the FAA if the movant demonstrates “that a valid agreement to arbitrate exists,
that the movant is entitled to invoke the arbitration clause, that the other party is bound by that
clause, and that the claim asserted comes within the clause’s scope.” Biller, 961 F.3d at 508.
(quoting Dialysis Access Ctr., LLC v. RMS Lifeline, Inc., 638 F.3d 367, 375 (1st Cir. 2011)).
Each of these elements has been satisfied. The Court should compel arbitration and stay Dr.

Ayer’s action as to Aetna.
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A. A Valid Agreement to Arbitrate Exists and Dr. Ayer is Bound to Arbitrate
Disputes with Aetna

1. Dr. Ayer has a Valid Agreement Requiring Arbitration

The arbitration agreement at issue meets the first three requirements outlined in Biller.
First, Dr. Ayer has a contract with Aetna. Second, that contract contains an arbitration provision:
Dr. Ayer agreed through that contract to arbitrate any disputes with Aetna “arising out of or
relating to” the Agreement. See Ex. A § 8.3 (“Any controversy of claim arising out of or relating
to this Agreement . . . shall be settled by binding arbitration.”). Aetna is one of the
counterparties to that agreement, and may invoke that clause.! There is no indication or
reasonable argument that the arbitration agreement is invalid or unenforceable.

2. Dr. Ayer’s Claims Fall Within the Scope of the Agreement

Where an enforceable arbitration agreement exists, the FAA requires courts to compel
arbitration so long as the dispute is within the scope of that agreement. The FAA “codifies the
‘fundamental principle that arbitration is a matter of contract.”” Toth v. Everly Well, Inc., 118
F.4th 403, 409 (1st Cir. 2024) (quoting Rent-A-Center, W., Inc. v. Jackson, 561 U.S. 63, 67
(2010)). It “provides that arbitration agreements in commercial contracts ‘shall be valid,
irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the
revocation of any contract.”” Id. (citation omitted). Where an agreement exists, “the court must
order parties to arbitrate any claims subject to the agreement.” /d. (citation omitted).

Dr. Ayer’s allegations in this case fall within the scope of the Agreement because they
“arise out of or relate to” his Agreement. The Complaint challenges Aetna’s conduct with respect

to OON reimbursements made to providers. Dr. Ayer’s agreement governs the relationship

! The introductory language to the agreement provides that the agreement is between Dr. Ayer
and “Aetna Health, Inc. . . . on behalf of itself and its Affiliates.” Ex. A at 3.
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between Dr. Ayer and Aetna, including the services that are considered in- and out-of-network,
as well as the terms, rates, and obligations of the provider, and how the provider should submit
requests for payment to Aetna. Indeed, his Agreement specifically contemplates what he may do
when services are not covered by a member’s plan, i.e., when the services provided are out of
network. Ex. A § 4.3.1 (“Provider may bill or charge Members . . .[for] services that are not
Covered Services . . . [if] the Member was advised in writing prior to the services being rendered
that the specific services may not be Covered Services [and] the Member agreed in writing to
pay for such services after being so advised.”). Those are the types of claims at issue in Dr.
Ayer’s Complaint. See, e.g., ACC 49 6, 205. No language in the arbitration clause suggests that
antitrust claims are excluded from its scope. Accordingly, his claims here fall directly within the
scope of the arbitration clause.

Even if this court were to have doubt about the scope of the arbitration clause, any doubt
should be resolved in favor of arbitration. “The Supreme Court [has] made clear that where an
agreement to arbitrate some issues exists, and there is a dispute over the scope of the arbitration
agreement, the law requires that those matters be presumed to be arbitrable “unless it is clear that
the arbitration clause has not included them.”” Vaiano v. United Nat'l Corp., 733 F. Supp. 3d 32,
44 (D. Mass. 2024) (quoting Bossé v. N.Y. Life Ins. Co., 992 F.3d at 31). “The FAA reflects a
‘liberal federal policy favoring arbitration agreements’ . . . in which there is a presumption that
‘any doubts concerning the scope of arbitrable issues should be resolved in favor of
arbitration[.]’” Bosse v. N.Y. Life Ins. Co., 992 F.3d at 31 (citations omitted). “Ambiguities as to
the scope of the arbitration clause itself [must be] resolved in favor of arbitration.” Vaiano, 733

F. Supp. 3d at 44 (citation omitted).
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B. The Court Should Stay the Action as to Dr. Ayer as Against Aetna While the
Dispute is Arbitrated.

“When a district court finds that a lawsuit involves an arbitrable dispute, and a party
requests a stay pending arbitration, § 3 of the FAA compels the court to stay the
proceeding.” Smith v. Spizzirri, 601 U.S. 472, 478 (2024); see also 9 U.S.C. § 3 (requiring that
courts stay action until arbitration is completed). Thus, in the event the Court finds that this
lawsuit involves an arbitrable dispute, it must stay this action until any subsequent arbitration is
completed. See id.; see also Vaiano, 733 F. Supp. 3d at 39-40 (the “court may enforce a valid
arbitration agreement ‘by staying existing litigation pending arbitration or compelling the parties
to arbitrate and dismissing the action.’”) (quoting Bekele v. Lyft, Inc., 199 F. Supp. 3d 284, 293
(D. Mass. 2016) (citing 9 U.S.C. §§ 3, 4), aff'd, 918 F.3d 181 (1Ist Cir. 2019)); Bourque, 764 F.
Supp. 3d 11 (granting the motion to compel and staying the case pending completion of
arbitration); Buruk, 732 F. Supp. 3d 165 (same). Accordingly, this court should stay the action in
favor of arbitration.

IVv. Conclusion

For the foregoing reasons, the Court should compel Dr. Ayer to arbitrate his claims
against Aetna and stay his action against Aetna until any arbitration has been completed.

Dated: August 11, 2025 Respectfully submitted,

/s/ Katherine Trefz

George A. Borden (#552302)
Jonathan B. Pitt (pro hac vice)
Katherine Trefz (pro hac vice)
Williams and Connolly LLP
680 Maine Ave SW
Washington, DC 20024
Telephone: (202) 434-5000
gborden@wc.com




Case 1:25-cv-10734-BEM  Document 102  Filed 08/11/25 Page 6 of 7

LOCAL RULE 7.1 CERTIFICATE

Pursuant to Local Rule 7.1(a)(2), the undersigned counsel certifies that counsel for Aetna,
Inc. has conferred via email and phone with counsel for Plaintiffs and have attempted in good faith
to resolve or narrow the issues in this Motion but have been unable to do so.

/s/ Katherine Trefz
Katherine Trefz
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CERTIFICATE OF SERVICE

I hereby certify that, on this 11th day of August, 2025, the foregoing was filed with the
Court’s electronic filing system, which will send electronic notice of this filing to all counsel of

record.

/s/ Katherine Trefz
Katherine Trefz
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

Lead Action Case No.: 1:25-cv-10734-BEM
IN RE: ZELIS REPRICING ANTITRUST

LITIGATION Consolidated with Case Nos.:
1:25-CV-11092-BEM
This Document Relates To: 1:25-CV-11167-BEM

1:25-CV-11537-BEM
All Actions

Leave to file granted on July 31, 2025

DECLARATION OF KATHERINE TREFZ IN SUPPORT OF AETNA’S MOTION TO
COMPEL

I, Katherine Trefz, hereby state under penalty of perjury that the following statements are
true and accurate to the best of my knowledge, and that I could testify to these matters if called to
do so:

1. I am counsel for defendant Aetna Inc. (“Aetna”). I submit this declaration in
support of Aetna’s Motion to Compel Arbitration and accompanying Memorandum in support
thereof.

2. Attached as Exhibit A is a redacted version of a true and correct copy of the
November 2018 Dental Provider Agreement between Dr. Dennis Ayer and Aetna Health Inc.
All provisions cited in Aetna’s Memorandum have been filed publicly.

3. Aetna Health Inc. (Pennsylvania) is an affiliate of Aetna Inc.

I declare under penalty of perjury that the foregoing is true and correct to the best of my
knowledge.

Executed on the 11th of August, 2025 in Washington, DC.

/s/ Katherine Trefz
Katherine Trefz
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EXHIBIT A

REDACTED PUBLIC VERSION
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DENTAL FROVIDER AGREEMENT

This Dental Provider Agreement (“Agreement™) is made and enteved inte a8 of February 15, 2019{"Effective
Date™} by aad iw‘m:m Actna Heslth Ine, a Peonsyivania corpermion, oa bebalt of ftself and He Afhliates
therainaBier “Corapany™y and Elennis Aver {hercinafler "Provider™y. The Repulstory
Complisnce Aé{iendnm attached o this Spreement as Bxbibit A is exprescly incorporated into this Agreswent and
i3 binding upon the purtiss v this Agreement. {n the event of any inconaistent ot contrwy languagy bedwess the
Hegrlaiory Complisnce Addendum and soy other part of this Sgveement, iacluding bt sot Hinited to exhibis,
attachments or amendments, the parties sgree fhate o the cutent applicsble, the provisions of the Regudatory
Coraplinney Addendum shall provail,

WHEREAS, Comy pany COREENS with certain dental providers f provide dentad services 1o Mambers and i rehun
for the p*ovmm of dental services by providers, Company «ill pay or arvsoge for the payment of Slaims for
Covered Servives under Hhe looms of this Agresment.

MNOW, TRERERFQRYE, in considerntion of the forepaing and of the muteal sovenants, prombes and undentshingy in
this Agreement, the sefficiessy of which is Sereby schaowledged, and Infonding to be legully bound | the paeies
agree as follows:

Confidentisl Infovmation.  Any mbouation that Weotfies & Member and i rolated @ the Member’s
pactieipation @ & Plan, the Mamber's phvsmas ar mmm, hesdth or condition, the provsm i of dontal care o
the Mamber or paviient for the provision of dental cars 1o the Member, Cenfidential hnfrmation inoladeg,
w‘i":eu* Hmitation, “Individuslly ideatifisiie hoshil information,” 8 defined o 45 CFR. § 188403 .md
“manspubliv pan@nai information™ as defined in faws or vegulstions promuigated under she Orar-Leache
Bitley Aot of 1908,

D Provider Agreement {3014) Page 3o 1¥ vigged: HASAS
V8837
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Froprictary Infoovstion. Aay asd all information, whether preparsd by ¢ Pasty, Hs adyd 3
relating fo such Paty or the develogment, exscution ov pe 2 ¢ o wwy Bature
sgregmant bafeeen the Parties whether fonished prior fo or afler the Effvetive Date. P raiion
inchudes bot 5 aot Jhwited to, with vespect o i the d it

writient or orsl) all flasecial information, rate schindul

which ave farnighed or disclosed o Frovider by Company.

Provider Agnroment {3018} : 3 Friated:




Case 1:25-cv-10734-BEM  Document 103-1  Filed 08/11/25 Page 7 of 27

Daneat Provider Sgrovened {38143 Page d o 17 Prisged: 10725443
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Uit Providar Agrsamant (2018} Page 7047
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48 CLAIMS SUBMISRIONS, COMPENSATHON AND MEMBER RILLING

fon sad Faymenl.

Dontat Provider Ageovamurnt (33143 g B Presed. RS




Case 1:25-cv-10734-BEM  Document 103-1  Filed 08/11/25 Page 10 of 27

vayments, Colnsmanne sl
e renderad; (b1 & Paycr becomes insolvent or otherwise fidls i
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maintain any colection setivities or proveed with say sciien af law or in squity ageiast a Member to
solfect any caras that are swed By « Faver 318 Provider unless Provider provides at Jeast thinty 30} days
privy notiee fo Company of Provider’s in tmf o mstinge suck sn action, and {&) <€n‘ine< that are not
Covered Servives only i {1} the Member’s Plan provides sadior Corapany sonfins that e specific
services ave not Covered Services: () the r\f fember wan sivised fn writhng pricy to sh& scn’im t\*irg
readerad that the spesilfic servioss may ot be Coveved Sorvicss; and (8} the Momber agrsed ©
writing ¥ pay for scb sevvives xfter beilng 8o advised. Exvept where prohibited by State law, Brovider
st extend discounts for services that are st Covered Servipes or Reduced Fee Services, I Niste law
profibiis mandatory disovunds o services that are not Covered Services or Reduced Fee Services,
Pevider may miuniariiy apply the negotated rate for such services, Nutwithatsnding the forsgoing,
PFrovider may bill Momber for Beducad Fee Rervices 1o acvordance with Section 4.1.2 above, Brovider
acknowisiges that Company’s desdal or sdisstment of payiest ¢ Provider based an Dompany's
povformanee of wiliamtion menagement as desoribed In Section 4.1.3 or otharwise s not 8 deniad

Covered Bervices undor this Agreoment or ander the e of & Plan, sxeept if Campany confivms

fof

otherwdse under this Section 4.3, Provider may bill or charge hrdividuals who were not Members st
the thase that senviess were rendered,

Dental Provides dgrooment (20183 Pgpe W af 1Y Prisued: 1DR3AK
V200617
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Bach Party agrees that she Propristary Information of He other Favty s the exclusive propeny of such Party
and thut eneh Party bes no right, Stle or interest I8 the Propeistary infoemation.  Unless such Propristasy
fnformation & otherwise publivly svailable, sunh Party sgress o keep the Propriveary Inforsation sad Big
Agreement strictly confidential and agraes nut o Hlacksse any Propristary fnformation or the contents of i
Agreement ke uy third pasty without the ather Panty’s consent, exeep {) 10 governmental suthorities havisg
Jurisdiction, (1) I the case of Company’s disclosare © Mombers, Pan Sponcorg, sansuitante oy vendarg
saader opataed with Compaey, axd (H) I the cage of Frovider's disclonee 1o Members for Sie parposes of
advising Merabers of potential frontment optices and coste. Sxvept 35 othenwise required wndsr applicabls
Fadaral or wate faw, cxch Party agrees o not wse sny Froprictary Information of the other Party, and at the
request of the other Parly 1o this Agrecment, refurn any Froprietary Information upon terminating of thig
Agreenent for whalever reason.  Motwithstanding the fweguing, Provider i3 snoouraged to discuss
Company's provider payment methodology with its padents, including descrintions of the methodology ander
which the Provider i« pald.  In addition, Provider tlecugh its 3iiY may freely communicate with patiss
about thelr freatment options, regardless of banefit coverage Holtations. This Section &5 shall sunvive the
terminsdion of this Apgreement R ome {1 vear, repardles of the canse of ferraination.

<3

&8  TERM AND TERMINATION

Dicdad Frovider Apreoment {20814} Page X of 17 Prived REIHIR

¥2806.87



Case 1:25-cv-10734-BEM  Document 103-1  Filed 08/11/25 Page 14 of 27

ot Providey e {30148}




Case 1:25-cv-10734-BEM  Document 103-1  Filed 08/11/25 Page 15 of 27

38 THIPUTE RESOLUTION

£3  Achitotion.

Any controversy or claim arieing wut of or relsting 1o this Agevement imlading breach, tenmination, o
valifity of thiy Agresmang except for femporasy, preliminary, or permanent injunctive relicf or say ozhm
form of cquiishie rolicf] shall be seuled by binding sebiration. The pariies agese that the AAA DOptional
Raley fur Smergency Measures of Proteation shielf not apply to the propesdings. Upon mutaal consent of the
particy, the avbitation will be sdmbuistered by the Amerions Avhituticn Ansvciaida MAAAT} i seeondante
with the AAA Healthoare Pagor-Provider Rules, except 1 fhe onent modified by this arbiteation provision.
I a party befloves that the achiteator has coramitiod ar srvor of law ov logad svssoning, the party ecan appe ito
2 oowt of competent jurisdiotion o coreat any such eor of law or legal rexspoing. Degosiiens Rw
discovery purposes shall not be poomittadl The sebifrstor raay aveand orly muonetary dumagss in sccordance
with this Agreement.

84 Ashieation Solely Betwean Pastios: Ne Consalidstion g Claes Action.
Any arbiration or other proveeding solated fo 3 Jispufe avieing under this 5 et abull ke canductd
solely between thaw, Neither Pacty shalf °cqa£\. mor Consent 1o any raquest, thet thelr dispuie be 3\3:\&& or
sonsolidated for any grpass, includiay withomt Hraitation any ¢izss aotion o w«x iar proosdural doviee, with
any other proveeding betoesn such Party snd any third panty

88 MISCELLANEQUS

Dessad Provider Agreoment {2344) Fage (4ot 17 Fointed: IG2FS
VIO Y
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Deras! Provider graemens (3318} Page 1§ a7
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$.41  Entirg Agreement
This Agreement {invhading any silsehed sobedides) constittes the sompleds and gole condrast betwaew the
Parties rogavding the subject maiter desertbed above and supevsedes any and 88 prioy or conlemporanenus
aral o wetten represenistions, sommunications, propesals or sgreements not sxpressly isleded i this
Apreement sad may o be onatradivted or varied by ovideree of pricr, confsmporaneous or subsequent oral
representations, coramunivations, proposals, sgreements, prior cowrse of dealingy or discussions of the
Parties.

IN WITRESS WHEREQOE, the undersigned parties bave excouted this Agreement by their duly suthorized

officers, tntending o be legally bound herchy.

PROVIBER

Sigasture: Dosstea xiim,

Pristed Nane  Corag Ay

Tither T0S Owner
Ex: DS, DD, TIN Qumer et

Oater LBRGIR
PEDERAL TAX LD, KUMRBER: -

COMPANY T4 section & for Actng igfermagion onlyf
Sigustere:

Frinted Mame:  Michelle Neuman

Titls;  Sr. Director, Aetna Regional Dental Management

Date  2/15/19

Demtel Provider dgrovmens (3614 Pape 17017 Pried: 10231
¥ADLSNT
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Provides Repulstory Addendum {2014} Fage Yof' } Peinted. {25483
VIR
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Modhoars-Butated Addendum Page Y ofd
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Madiowre-Refated Addendum Frisied:

ke
VA
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Mxdivas-Kelaey Addandum
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Hadosse-Refated Addenduss Panted:
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Stedicare-Ratatad Addchesdins Fapx Sof § Printady HUIE18
YV Ie02 08
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POTE PRO Comp Sch O8223143
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PCH PRO Comp Boh 8803
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Par PPC Plans




