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INTRODUCTION 

Plaintiff PHI Health, LLC (“PHI”) improperly filed the Complaint against Health Care 

Service Corporation, a Mutual Legal Reserve Company (“HCSC”), seeking to confirm and enforce 

No Surprises Act (“NSA”) Independent Dispute Resolution (“IDR”) payment determinations 

through various federal and state law claims. Many of the IDR payment determinations have 

already been paid, and it appears PHI wrongfully initiated most, if not all, of the remaining disputes 

and obtained IDR payment determinations for services that were not eligible for the IDR process 

and are not subject to payment. Nothing in the NSA requires payment for ineligible disputes. 

More importantly for purposes of this motion, the overwhelming consensus among federal 

courts is that plaintiffs like PHI cannot bring a private lawsuit to enforce IDR payment 

determinations. E.g., Guardian Flight LLC v. Health Care Serv. Corp., 140 F.4th 271, 274-77 (5th 

Cir. 2025), cert denied, No. 25-441, 2026 WL 79855 (Jan. 12, 2026). The Court should dismiss 

PHI’s Complaint with prejudice for the following reasons: 

First, PHI has no private cause of action via the NSA to enforce IDR determinations 

(Count 1). With the NSA, Congress did not intend to grant PHI a private right and private remedy 

to enforce IDR payment determinations in court. The Act (1) bars “judicial review” of IDR 

payment determinations except in circumstances inapplicable here, (2) omits any terms authorizing 

a private action to confirm an IDR payment determination, and (3) establishes an administrative 

scheme to enforce nonpayment of an IDR payment determination. 

Second, PHI cannot “confirm” IDR payment determinations per Section 9 of the 

Federal Arbitration Act (“FAA”) or the Illinois Uniform Arbitration Act (“IUAA”) (Counts 

2 and 3). Both statutes provide for the enforcement of written arbitration agreements, and here, 

the parties have no written agreement, much less a written agreement to arbitrate. PHI cannot meet 
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the requirements for confirmation pursuant to 9 U.S.C. § 9 or the IUAA, and “Congress chose not 

to incorporate § 9” or any state law analog into the NSA. See Guardian Flight, 140 F.4th at 276. 

Third, PHI cannot use the Declaratory Judgment Act to circumvent Congress’s policy 

choice to restrict judicial review of IDR payment determinations in favor of agency 

enforcement (Count 4). Because PHI cannot enforce IDR payment determinations in court, there 

is no actual controversy over which the Court may issue a declaration. 

Fourth, PHI has no standing and fails to state a claim under the Employee Retirement 

Income Security Act of 1974 (“ERISA”) (Counts 5 and 6). The NSA protects patients from any 

liability arising from the IDR process, so the patients who supposedly assigned benefits to PHI 

have no injury and no standing to bring an ERISA claim on which PHI can bring a derivative 

ERISA claim. Guardian Flight, 140 F.4th at 278. Independently, PHI fails to state a claim for 

relief under either its ERISA Section 502(a)(1)(B) or 502(a)(3) theories. 

Fifth, PHI cannot state a claim under the Illinois Consumer Fraud and Deceptive 

Business Practices Act (“ICFA”) (Count 7). PHI is not a consumer and cannot satisfy the 

consumer nexus test because the complained-of conduct does not affect consumers. The 

complained-of conduct also lacks any sufficient connection with Illinois. Finally, PHI also fails to 

plead facts plausibly showing a violation of the ICFA.  

BACKGROUND 

I. THE NSA 

Effective January 1, 2022, Congress enacted the NSA “to protect consumers from surprise 

medical bills.” H.R. Rep. No. 116-615, at 47 (2020). The NSA protects consumers by (1) banning 

surprise medical bills, and (2) creating a non-judicial process for health plans and providers to 

resolve surprise billing disputes. This non-judicial process features open negotiations and an IDR 

process, agency enforcement, and limited judicial review. 
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A. Open Negotiations and the IDR Process  

Surprise billing providers dissatisfied with a health plan’s payment may initiate open 

negotiations with the plan and attempt to negotiate an agreed-upon payment rate for the services. 

E.g., 29 U.S.C. § 1185f(b)(1).1 If open negotiations fail, the provider may initiate the IDR process, 

29 U.S.C. § 1185f(b)(2); 29 C.F.R. § 2590.716-8(a)(2)(xi), where a certified IDR entity (“IDRE”) 

makes a payment determination for a “qualified IDR item or service.” 29 U.S.C. § 1185f(b)(5)(A). 

IDR is a “baseball-style” dispute resolution process where the provider and health plan 

each submit an offer, and the IDRE selects one party’s offer as the out-of-network rate. 29 U.S.C. 

§ 1185f(b)(5)(A). The IDRE’s payment determination is “binding upon the parties involved, in the 

absence of misrepresentation of facts presented to the IDR entity involved regarding such claim.” 

29 U.S.C. §§ 1185e(c)(5)(E)(i)(II), 1185f(b)(5)(D). The NSA states that payment “with respect to 

a qualified IDR air ambulance service . . . shall be made directly to the nonparticipating provider 

or facility not later than 30 days after the date” of the IDR determination. 29 U.S.C. § 1185f(b)(6). 

Nothing in the NSA requires payment for an IDR payment determination that does not involve a 

qualified IDR item or service.  

B. Agency Enforcement  

Congress vested HHS, the Department of Labor (“DOL”), and the Department of Treasury 

(collectively, the “Agencies”) with enforcement authority over the IDR process. Congress 

specified that the Agencies may enforce health plan and provider non-compliance with the NSA. 

42 U.S.C. §§ 300gg-22(b)(2), 300gg-134 (HHS enforcement); 29 U.S.C. § 1132(a)(5) (DOL 

enforcement); 26 U.S.C. §§ 9834, 4980D (Treasury enforcement).  

 
1 Identical provisions of the NSA are codified in the Public Health Service Act, the Employee Retirement 
Income Security Act, and the Internal Revenue Code. E.g., 42 U.S.C. § 300gg-112; 29 U.S.C. § 1185f; 26 
U.S.C. § 9817. 
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To exercise this authority, DOL and the Centers for Medicare & Medicaid Services 

(“CMS”), a department within HHS, “oversee the IDR process through complaint reviews and 

market conduct examinations.” See Gov’t Accountability Off., GAO-24-106335, Private Health 

Insurance: Roll Out of Independent Dispute Resolution Process for Out-of-Network Claims Has 

Been Challenging, https://www.gao.gov/assets/870/864587.pdf, at 34-35 (Dec. 2023) (“GAO-24-

106335”).2 If a health plan fails to timely issue payment following an IDR payment determination, 

the Agencies “would require the issuer to pay the provider the determined award amount.” Id. at 

36-37. To compel NSA compliance, Congress specified that HHS may issue civil monetary 

penalties, DOL may initiate civil enforcement proceedings, and Treasury may levy excise taxes. 

42 U.S.C. § 300gg-22(b)(2); 29 U.S.C. § 1132(a)(5); 26 U.S.C. §§ 9834, 4980D. 

C. Limited Judicial Review 

Consistent with providing for agency enforcement, the NSA provides that the IDRE’s 

payment determination “shall not be subject to judicial review, except in a case described in any 

of paragraphs (1) through (4) of section 10(a)” of the FAA. 42 U.S.C. § 300gg-111(c)(5)(E) 

(emphasis added). Section 10(a)(1)-(4) of the FAA identifies circumstances for challenging an 

award, such as “where the award was procured by corruption, fraud, or undue means” or “where 

there was evident partiality or corruption in the arbitrations.” 9 U.S.C. § 10(a)(1)-(4). The NSA 

does not cite any other provision of the FAA or contemplate any other form of private action.  

II. PHI’S COMPLAINT SEEKING TO ENFORCE IDR PAYMENT DETERMINATIONS 

PHI alleges it is a Louisiana limited liability company headquartered in Arizona. Complaint 

at ¶ 4. PHI does not operate out of Illinois. See Where We Are, PHI Air Medical, 

 
2 The Court can consider Government Accountability Office reports with a motion to dismiss. Fed. R. Evid. 
201(b)(2); UIRC-GSA Holdings, Inc. v. William Blair & Co., No. 15 cv 9518, 2018 U.S. Dist. LEXIS 
210499, at *4 (N.D. Ill. Dec. 13, 2018). 
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https://www.phiairmedical.com/national-map/ (last visited April 15, 2026). PHI has no contract 

with HCSC and is an “out-of-network” provider. Complaint at ¶¶ 1-13. HCSC is organized under 

Illinois law and is headquartered in Chicago. Id. at ¶ 5. HCSC operates unincorporated Blue Cross 

Blue Shield divisions in Illinois, Texas, Oklahoma, New Mexico, and Montana. Id. 

PHI alleges it provided out-of-network air ambulance transport services to HCSC 

members. See id. at ¶¶ 17-19. PHI claims that it was dissatisfied with HCSC’s payments for the 

services, sought additional payments via the IDR process, and received IDR payment 

determinations. Id. at ¶¶ 19-31. PHI does not allege the services and disputes involved a “qualified 

IDR item or service.” Id. Notably, many of the subject IDR payment determinations have been 

paid, and it appears PHI wrongfully initiated most, if not all, of the remaining disputes and obtained 

IDR payment determinations in disputes that were not eligible for the IDR process. Nevertheless, 

PHI brings seven counts to seek judicial review and enforcement of the IDR payment 

determinations: (1) a private cause of action for violation of the NSA; (2) confirmation and 

enforcement of the IDR awards under Section 9 of the FAA, 9 U.S.C. § 9; (3) confirmation of the 

IDR awards under the IUAA; (4) declaratory judgment pursuant to 28 U.S.C. § 2201; (5) a claim 

for ERISA benefits under Section 502(a)(1)(B) (29 U.S.C. § 1132(a)(1)(B)); (6) an equitable 

ERISA claim under Section 502(a)(3) (29 U.S.C. § 1132(a)(3)); and (7) violation of the ICFA. Id. 

at ¶¶ 32-105. Each of these claims seeks judicial review and enforcement of IDR payment 

determinations.3 

 
3 Notably, PHI’s Complaint in this case is materially identical to another of its pending complaints in this 
District against HCSC. PHI Health, LLC v. Health Care Service Corp., A Mutual Legal Reserve Company, 
d/b/a Blue Cross Blue Shield of Texas, No. 1:25-cv-12406, at ECF 16 (Amended Complaint) (N.D. Ill. Nov. 
21, 2025). There, PHI and the same counsel representing PHI here brought the same deficient theories for 
enforcing IDR payment determinations in court as they do in this duplicative proceeding. See id.  
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LEGAL STANDARD 

To survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted 

as true, to state a claim to relief that is plausible on its face. Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009); Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). A court should dismiss a complaint 

with prejudice where the defects are incurable, and amendment would be futile. Bergholz v. John 

Marshall Law Sch., No. 18 C 3, 2018 U.S. Dist. LEXIS 185147, at *17 (N.D. Ill. Oct. 30, 2018). 

ARGUMENT 

I. PHI HAS NO PRIVATE CAUSE OF ACTION VIA THE NSA TO ENFORCE IDR PAYMENT 

DETERMINATIONS (COUNT 1). 

“[C]reating a cause of action is a legislative endeavor.” Egbert v. Boule, 596 U.S. 482, 491 

(2022). Because only Congress – not the courts – can create a private cause of action, PHI must 

show that Congress intended to grant them both a private right and a private remedy to enforce 

IDR payment determinations in court. Alexander v. Sandoval, 532 U.S. 275, 286-87 (2001) (“Like 

substantive federal law itself, private rights of action to enforce federal law must be created by 

Congress. The judicial task is to interpret the statute Congress has passed to determine whether it 

displays an intent to create not just a private right but also a private remedy”). 

PHI cannot come close to showing the NSA grants it a private right and private remedy to 

enforce IDR payment determinations in court. “Indeed, the NSA’s text and structure point in the 

opposite direction.” Guardian Flight, 140 F.4th at 275. The Act bars “judicial review” of IDR 

payment determinations except in circumstances inapplicable here, omits terms authorizing private 

enforcement that were included in other similar dispute resolution legislation, and establishes an 

administrative scheme to enforce a payor’s failure to pay an IDR payment determination. 
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A. The NSA Prohibits Judicial Review of IDR Payment Determinations Except 
for Actions to Vacate Them per Section 10(a) of the FAA. 

In the NSA, Congress expressly prohibited “judicial review” of IDR payment 

determinations except as provided in Section 10(a)(1)-(4) of the FAA, which is not relevant here. 

42 U.S.C. § 111(c)(5)(E)(i)(II). “Judicial review” broadly describes lawsuits seeking to vacate, 

modify, confirm, or enforce a dispute resolution award. See 5 U.S.C. § 581(a) (“[A]ny person 

adversely affected or aggrieved by an award made in an arbitration proceeding conducted under 

this subchapter may bring an action for review of such award only pursuant to the provisions of 

sections 9 through 13 of [the FAA].”) (emphases added); Hall St. Assocs., LLC v. Mattel, Inc., 552 

U.S. 576, 578 (2008) (“The Federal Arbitration Act . . . provides for expedited judicial review to 

confirm, vacate, or modify arbitration awards.”) (citation omitted). Congress routinely uses the 

term “judicial review” to address private causes of action. See, e.g., 33 U.S.C. § 2236(b)(2) 

(referring to “civil action for judicial review”); 42 U.S.C. § 10139(b) (referring to a “civil action 

for judicial review”). Thus, “[t]he term ‘judicial review’ is broad enough to include a court’s order 

to enforce an IDR award.” Guardian Flight, 140 F.4th at 275. 

The NSA’s prohibition of “judicial review” of IDR payment determinations, except under 

FAA Section 10(a)(1)-(4), confirms Congress did not intend to create a private right of action for 

PHI to enforce them in court. Guardian Flight, 140 F.4th at 275 (“The NSA expressly bars judicial 

review of IDR awards except as to the specific provisions borrowed from the FAA. . . this bar on 

judicial review strongly suggests Congress did not insert a private right of action into the statute.”); 

e.g., Advanced Vascular Assocs. v. Horizon Blue Cross Blue Shield of N.J., No. 2:25-cv-05068-

JDW, 2026 LX 173063, at *9 (E.D. Pa. Apr. 7, 2026); Axis Neuromonitoring, LLC v. Aetna Inc., 

No. 3:25-cv-01048, ___ F. Supp. 3d ____, 2026 U.S. Dist. LEXIS 61210 (D. Conn. March 20, 

2026); T.V. Seshan, M.D., P.C. v. Aetna, Inc., No. 25-CV-2938 (JGLC), 2026 U.S. Dist. LEXIS 
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