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UNI TED STATES DI STRI CT COURT
NORTHERN DI STRI CT OF CALI FORNI A
SAN FRANCI SCO DI VI SI ON

UNI TED STATES OF AMERI CA ex rel. Case No. 13-cv-03891- EMC
RONDA GOsSl NEK,
San Franci sco, California

Plaintiffs, Friday, June 30, 2023

KAl SER PERVMANENTE, et al .,

)
)
)
)
V. g ZOOM WEBI NAR PROCEEDI NGS
)
Def endant s. g

TRANSCRI PT OF DI SCOVERY HEARI NG
BEFORE THE HONORABLE JOSEPH C. SPERO
UNI TED STATES MAG STRATE JUDGE

APPEARANCES: (Via Zoom

For Plaintiffs: SH WON CHOE, ESQ.
Assi stant United States Attorney
U S Attorney’s Ofice
450 CGol den Gate Avenue, 9th Fl oor
San Francisco, California 94102
(415) 436-7200

LAURI E A. OBEREMBT, ESQ

United States Departnent of Justice
Cvil Division

Ben Franklin Station

Washi ngton, D.C. 20044

[ Addi ti onal Counsel Listed on the Follow ng Page]

Proceedi ngs recorded by electronic sound recording; transcript
produced by transcription service.
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APPEARANCES:  (Cont’ d.)

For Def endants:

Transcri ption Service:

STEPHEN M SULLI VAN, ESQ

O Melveny & Myers LLP

Two Enbar cadero Center

San Francisco, California 94111
(415) 984-8700

ADAM G. LEVI NE, ESQ

O Mel veny & Myers LLP

400 S. Hope Street

Los Angeles, California 90071
(213) 430-6000

Peggy Schuer ger

Ad Hoc Reporting

2220 Gt ay Lakes Road, Suite 502-85
Chula Vista, California 91915
(619) 236-9325
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SAN FRANCI SCO, CALIFORNIA FRI DAY, JUNE 30, 2023 9:31 A M
--000- -
THE CLERK: W are calling Case Nunber 13-cv-3891,
Gsi nek v. Kai ser Permanente. Counsel, could you pl ease rai se your
hands.
(Pause.)

THE CLERK: Okay. Good norning. Appearances, please,
first starting with the Plaintiff and then Defendant.

MR. CHOE: Good norning, Your Honor. Shiwon Choe and
Laurie Oberenbt for the United States.

THE COURT: Good nor ni ng.

MR. SULLI VAN: Stephen Sul livan and Adam Levi ne for the
Def endant s.

THE COURT: Good nor ni ng.

MR. SULLI VAN:  Good nor ni ng.

THE COURT: Another bizarre discovery dispute in this
case. | -- you know, |I’m done lecturing you on this stuff, but
this is anot her one where you peopl e are just standi ng your ground
in places where you should be conprom sing.

So here’s what | think. | guess we’'ve narrowed it to
the 19 contention Requests for Adm ssions that have been
propounded by the Defendants about whether the United States
contends that various nedical providers at various entities
knowi ngly did certain things.

| have two opinions about that. M first is that it’'s
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rel evant information; that is to say, the underlying information
is relevant. Wether or not -- you know, it nmay not be necessary
for the United States to ultimately prove that any particul ar
i ndi vi dual nedi cal provider know ngly provided a fake di agnosis in
an addendum or whatever, but | can’t say that it’s not relevant.
And, indeed if the United States wanted di scovery into -- on sone
basis into the know edge of providers, | think Defendants woul d be
hard-pressed to resist that. So | can't say that it’s not
rel evant.

On the other hand, it’'s franmed in a way that is both
peculiar and | think premature. | don’t think it’s a proper
Request for Adm ssion. The proper Request for Admi ssion is admt
that the nedical provider did not knowi ngly do X That’'s a
Request for Adm ssion. This is a contention interrogatory. So it
can be done. It can be done as a contention interrogatory. W
can easily convert theminto, "Do you contend that" instead of
admt that you can -- that sort of thing.

So it can be done. It should be done -- if you want to
do it as a Request for Adm ssion, you should do it the way |
suggest, as a fact inquiry. |If you want to figure out whether or
not they contend X, you can do that. | think it’s premature.
think that there’s no utility in having them go through this
exerci se nore than once about figuring out, based on all of the
di scovery, whether they ultimtely are going to contend.

| think it’s perfectly fine to pin them down on the
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contention. | disagree with this sort of, Ch, well, you can't --
your doing this in sone way may inpinge on our trial strategy or
what ever it is. | think it’'s perfectly fine to pin down the
contentions of the other side’'s (indiscernible) before trial, in
nost cases -- and inthis case, inthis particular case with these
particular contentions. But | think that has to be done when the
fact discovery is alnost all done so that the United States can
ook at it and say, Well, based on all the facts that have been
di scovered, yes, we are going to contend this, or the United
States can say, W are not going to contend this. That would be
useful information, but it’'s useful information to get at once.

So ny tentative is to allow you to refrane these as
these 19 contention Requests for Adm ssions as 19 contention
interrogatories and propound them 45 days before the close of
di scovery.

Comrents, anyone? | guess the -- we’ll hear fromthe
United States and then fromthe Defendants.

MR. CHCE: Your Honor, that nmkes sense to us. Qur
issue here is that these were oddly framed and not proper under
Rul e 36, and reframed as contention interrogatories toward the end
of fact discovery would be a different issue altogether, so what
Your Honor said makes sense to us.

THE COURT: And 1’1l hear from Defendants.

MR. SULLI VAN: Thank you, Your Honor. Qur perspective

is, you know -- and | think we pointed to several in-circuit
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district court cases that pointed out RFAs, you know, that are
appropriate tools for --

THE COURT: But it’'s an irrelevancy. Fi ne. [f 1
t hought you could do it properly today as an interrogatory, |
woul d just reframe themnyself as an interrogatory and you woul d
get an answer. The real question is when.

MR, SULLIVAN. And the other -- the other point |I would
make is, you know, there’s no burden associated with having them
respond to the RFAs, at |east the ones that they informed -- they
agreed to and formally respond to. The issue here and why we
brought this to Your Honor for consideration is that they were
only willing to do so infornmally ad then that places, you know, a
bur den upon t he Def endants inproperly to routinely followup as to
whet her their informal position which they offered to us has
changed.

THE COURT: But why do you say there’s no burden? First
of all, they' d have to do it at |east tw ce.

MR. SULLI VAN. Well, because they’ ve already -- they’ ve
already said in the neet-and-confer process that they do not
contend that the providers acted know ngly.

THE COURT: That’'s today and it’s not -- and it’'s nore
conplicated than that. They spent pages witing onit. But they
have sonme contentions. Yes, they could convert their letter into
a response, but they' d still have to do it, you know, whatever --

30 days or at the close of discovery, they'd have to do it again
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based on what all the evidence was at the tinme and what their
thinking was at the tinme. Wy isn't that a burden?

MR, SULLI VAN. Well, because at that tinme, you know, we
woul d agree that they would -- they woul d have to suppl enent but,
by then, you know, there would be many nore clainms in play and
there’s, you know, a whol e host of additional facts that are going
to have to have been devel oped. This is about fram ng discovery
fromhere, fromthis point forward to narrow the issue. So they
are not --

THE COURT: That's cart before the horse. That's cart
before the horse. You cannot force them by virtue of narrow ng
their contentions to narrow the discovery at this point in the
case. I’"m not going to allow that. And you should have known
t hat .

|’ve got to tell you this whole thing is ridiculous.
You all shoul d have worked this out. | think the United States is
plainly wong when it says this material is not relevant and we’'re
only going to respond informally -- plainly wong. And you're
pl ai nl y wong when you’ re supposedly saying, "Tell us now and then
tell us again in three nonths.” Both of you are being ridicul ous
-- 1’ve got to tell you

You know, | have great respect for | awers on both sides
of this case, but I'mlosing ny patience. So don’t cone back to
me again with sonmething that needs to be worked out, because |

wll do nore than just be irritated.
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So here’s what we’'re going to do. The notion wll be
granted in part. The mnutes wll reflect that the -- that the
Def endants can refrane the 19 Requests for Admi ssion at issue as
contention interrogatories and may propound them 45 days before
the close of fact discovery. And the United States shall answer
themfully, in addition to whatever el se interrogatories you want
to ask. But those can be done 45 days before the close of fact
di scovery.

Ckay. Thank you very nuch.

MR, SULLIVAN: Thank you, Your Honor.

MR. CHOE: Thank you, Your Honor.

THE CLERK: Court stands in recess.

(Proceedings adjourned at 9:41 a.m)
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