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UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

UNITED STATES, ex rel. DR. SUSAN NEDZA, 

 

  Relator, 

 

V. 

 

AMERICAN IMAGING MANAGEMENT, INC.,  

et al., 

 

  Defendants. 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

) 

 

Case No. 15-cv-6937 

 

Judge Alonso 

Magistrate Judge Cox 

 

 

 

 

 

DEFENDANTS’ UNOPPOSED MOTION FOR LEAVE TO SUBMIT SUPPLEMENTAL 

AUTHORITY IN SUPPORT OF THEIR MOTIONS TO DISMISS 

The undersigned Defendants, by their attorneys, respectfully seek this Court’s leave to 

submit supplemental authority in support of each Defendant’s Motion to Dismiss. In support, 

Defendants state as follows:  

1. Defendants all have filed motions to dismiss the Relator’s Second Amended 

Complaint (“SAC”). ECF Nos. 101, 133, 144, 149, 152, 157, and 160.   

2. One of Defendants’ grounds for this Court to grant their motions to dismiss the 

SAC is application of the pleading standard required under Fed. R. Civ. P. 9(b) (“Rule 9(b)”).  

Another ground is the application of the False Claims Act (“FCA”)’s required element of 

materiality, as interpreted by Universal Health Services, Inc., v. United States ex rel. Escobar, 

136 S. Ct. 1989 (2016).  A third ground is Relator’s failure to plausibly allege the FCA’s 

required element of scienter with respect to each Defendant. 

3. On July 25, 2018, the Seventh Circuit issued an opinion addressing all three of 

those legal issues in affirming Judge Chang’s dismissal, with prejudice, of a multi-defendant qui 

tam case.  United States ex rel. Berkowitz v. Automation Aids, Inc., et al., 2018 WL 3567836 (7th 
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Cir. July 25, 2018).
1
  Because the opinion addressed issues raised in Defendants’ motions to 

dismiss, and was decided after the conclusion of briefing, Defendants seek leave to supplement 

their motions with Berkowitz.
2
 

4. On July 30, 2018, Defendants’ counsel conferred with Relator’s counsel and 

asked if Relator objected to this motion.  Relator does not oppose this motion.  

WHEREFORE, Defendants respectfully request that this Court grant their motion and 

consider United States ex rel. Berkowitz v. Automation Aids, Inc., et al., 2018 WL 3567836 (7th 

Cir. July 25, 2018) as binding supplemental authority (in contrast to the authority addressed at 

the past status conference) in support of their motions to dismiss.  

 

Dated: July 30, 2018         Respectfully Submitted, 

 

 

/s/ Lisa M. Noller 

Lisa M. Noller, lnoller@foley.com 

Patrick J. McMahon, pmcmahon@foley.com 

FOLEY & LARDNER, LLP 

321 North Clark Street, Suite 2800 

Chicago, IL 60654 

312.832.4500 

 

Michael J. Tuteur, mtuteur@foley.com  

Jessica E. Joseph, jjoseph@foley.com  

FOLEY & LARDNER, LLP 

111 Huntington Avenue, Suite 2600 

Boston, MA 02199 

617.342.4000 

 

Counsel for Defendants American Imaging 

 

 

/s/ Heather M. O’Shea  

Heather M. O’Shea, hoshea@jonesday.com 

Elizabeth J. Marino, ejmarino@jonesday.com 

JONES DAY 

77 West Wacker Drive, Suite 3500 

Chicago, IL 60601 

312.782.3939  

 

Arthur T. O’Reilly, atoreilly@jonesday.com 

JONES DAY 

150 West Jefferson, Suite 2100 

Detroit, MI 48266 

313.733.3939  

 

 

Counsel for Defendant Blue Cross Blue Shield 

                                                 
1
 The opinion is available on Westlaw and, therefore, is not attached per the Court’s Standing Order on 

Memoranda of Law and Citations.  
2
 Several Defendants cited the district court case subject to appeal, United States ex rel. Berkowitz v. 

Automation Aids, No. 13 C 08185, 2017 WL 1036575 (N.D. Ill. Mar. 16, 2017), in support of their motions to 

dismiss.  See ECF Nos. 102, 153.  The recent Seventh Circuit opinion affirming the district court’s dismissal of the 

complaint with prejudice is thus directly relevant to the arguments raised in those motions. 
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Management, Inc., Anthem Health Plans of 

Kentucky, Inc., Anthem Health Plans of New 

Hampshire, Inc., Anthem Health Plans, Inc., 

Anthem Inc., Anthem Insurance Companies, 

Inc., Blue Cross Blue Shield Healthcare Plan 

of Georgia, Inc., Blue Cross and Blue Shield 

of Georgia, Inc., Blue Cross of California, 

Community Insurance Co., Compcare Health 

Service Insurance Corp., Empire 

HealthChoice Assurance, Inc., Empire 

Healthchoice HMO, Inc., HMO Colorado, 

Inc., HMO Missouri, Inc. PacificSource 

Community Health Plans, Blue Cross of 

Idaho Care Plus, Inc. 

 

 

/s/ David Goldhaber 

David Goldhaber, 

david.goldhaber@wilsonelser.com 

Michael J. O’Malley, 

michael.o’malley@wilsonelser.com  

WILSON ELSER MOSKOWITZ EDELMAN & 

DICKER LLP 

55 West Monroe Street, Suite 3800 

Chicago, IL 60603 

312.704.0550 

 

Counsel for Moda Health Plan, Inc. 

 

 

of Michigan Mutual Insurance Company 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

/s/ Jeffery B. Coopersmith 

Jeffrey B. Coopersmith, 

jeffcoopersmith@dwt.com 

Lauren B. Rainwater, 

laurenrainwater@dwt.com  

DAVIS WRIGHT TREMAINE LLP 

1201 Third Avenue, Suite 2200 

Seattle, WA 98101 

206.622.3150  

 

Todd C. Jacobs, tjacobs@bradleyriley.com 

David M. Caves, dcaves@bradleyriley.com 

BRADLEY RILEY JACOBS PC 

320 West Ohio Street, Suite 3W 

Chicago, IL 60654 

312.281.0295  

Counsel for Providence Health Plan, 

Providence Health Assurance 

 

 

 

 

 

/s/ Robert T. Rhoad 

Robert T. Rhoad, 

rrhoad@sheppardmullin.com 

Erica Kraus, ekraus@sheppardmullin.com 

SHEPPARD MULLIN RICHTER & HAMPTON LLP 

2099 Pennsylvania Ave., NW, Suite 100 

 

 

 

 

 

/s/ David Gacioch     

Joshua T. Buchman, jbuchman@mwe.com  

Sheila M. Prendergast, sprendergast@mwe.com 

David Gacioch, dgacioch@mwe.com   

MCDERMOTT WILL & EMERY 

444 West Lake Street 
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Washington, D.C. 20006 

202.747.1900 

 

Danielle Vrabie, 

dvrabie@sheppardmullin.com 

SHEPPARD MULLIN RICHTER & HAMPTON LLP 

30 Rockefeller Plaza 

New York, NY 10112 

212.653.8701 

 

Kevin M. Cloutier, 

kcloutier@sheppardmullin.com 

Mikela T. Sutrina, 

msutrina@sheppardmullin.com 

Sheppard, Mullin, Richter & Hampton, LLP 

70 West Madison Street, Suite 4800 

Chicago, IL 60602 

312.499.6300  

 

Counsel for Defendant Health First Health 

Plans, Inc. 

 

 

Chicago, IL 60606 

312.372.2000 

 

Counsel for Defendant Priority Health 

 

/s/ David J. Pivnick 

Christina M. Egan, 

cegan@mcguirewoods.com 

David J. Pivnick, 

dpivnick@mcguirewoods.com 

MCGUIRE WOODS LLP 

77 West Wacker Drive, Suite 4100 

Chicago, IL 60601 

312.750.8644 

 

Counsel for Blue Cross and Blue Shield of 

North Carolina, Regence BlueCross 

BlueShield of Oregon, Regence BlueCross 

BlueShield of Utah, Regence BlueShield, 

Regence Blue Shield of Idaho, and Asuris 

Northwest Health 
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