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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF FLORIDA
TAMPA DIVISION

UNITED STATES OF AMERICA
ex rel. DR. CLARISSA ZAFIROV,

Plaintiff/Relator,
V.
FLORIDA MEDICAL ASSOCIATES, LLC, d/b/a Case No. 8:19-cv-01236
VIPCARE: PHYSICIAN PARTNERS. LLC. ANION
TECHNOLOGIES, LLC; FREEDOM HEALTH, INC.:
and OPTIMUM HEALTHCARE, INC.,

Defendants.

DEFENDANTS’ RESPONSE TO NOTICE OF
SUPPLEMENTAL AUTHORITY
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On June 14, 2024, Relator filed a notice of supplemental authority in support of
her opposition to Defendants’ motion for judgment on the pleadings. See ECF No.
295. Relator contends that the Supreme Court’s recent First Amendment decision in
Vidal v. Elster, No. 22-704, 2024 WL 2964139 (U.S. June 13, 2024), provides
supplemental authority in support of her opposition to Defendants’ motion for
judgment on the pleadings, ECF No. 180. With leave of Court, Defendants submit
this response to show that (1) Vidal is at best cumulative on any point relevant to this
case; and (2) to the extent Vidal offers anything new, it has no bearing here and
therefore is not supplemental authority.!

First, Vidal is at best “merely cumulative” and therefore should not have been
submitted as “a supplemental authority.” Local Rule 3.01(1). In Vidal, the Court
applied history, tradition, and analogical reasoning when setting the appropriate level
of scrutiny and when interpreting the First Amendment. Vidal, 2024 WL 2964139, at
6-12. But these interpretative tools were already well established in prior cases already
cited to this Court. See, e.g., New York State Rifle & Pistol Assn., Inc. v. Bruen, 597 U.S. 1
(2022). Vidal's invocation of history adds nothing new to Supreme Court precedent
or the parties’ briefing in this matter. Under settled law, which Vidal merely applied,

history and tradition do not support the constitutionality of the False Claims Act’s qu:

' Relator’s notice also violates Local Rule 3.01(i) on procedural grounds. Relator fails to specify which
issue or argument that Vidal purportedly supplements in her earlier filing “by page, paragraph, and
line” in the earlier filing. Id. And rather than provide a “succinct quotation from the authority,”
Relator spends two pages characterizing and commenting on the opinion in violation of Local Rule
3.01(1), including her argument that the history of trademark rights is “[d]ifferent than the history of
qui tam.” ECF No. 295 at 2.
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tam provisions because, as Defendants’ briefing showed, they lack true historical
analogues and the unambiguous, unbroken tradition required to settle constitutional
meaning.

Second, the areas in which Vidal provides guidance are irrelevant to this case.
Vidal called for the Supreme Court to harmonize the First Amendment’s constraints
on content-based speech restrictions and the content-based nature of trademark law,
specifically its names clause. “[T]|rademark rights have always coexisted with the First
Amendment, despite the fact that trademark protection necessarily requires content-
based distinctions.”  Vidal, 2024 WL at *6. History and tradition specifically
confirmed that “trademarks containing names may be restricted,” and “these name
restrictions served established principles.” Id. at *8. The Supreme Court’s “narrow”
decision on an idiosyncratic First Amendment issue—a distinct area in which content-

based restrictions are inevitable—says nothing about whether the qui tam provisions

pass constitutional muster. Thus, Vidal is not supplemental authority here.
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