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Plaintiffs Marcia Stein and Rodolfo Bone (Relators) appeal the district court’s
dismissal of their False Claims Act (FCA) suit as barred by that statute’s first-to-file
rule. 31 U.S.C. § 3730(b)(5). We have jurisdiction under 28 U.S.C. § 1291, and we
affirm because the district court correctly concluded that under United States ex rel.
Hartpence v. Kinetic Concepts, Inc., 792 F.3d 1121 (9th Cir. 2015) (en banc), the
first-to-file rule is jurisdictional and bars this case.

The parties are familiar with the factual and procedural history of the case; we
do not recount it here.

1. Subject-Matter Jurisdiction. We review subject-matter jurisdiction
issues de novo. Sauk-Suiattle Indian Tribe v. City of Seattle, 56 F.4th 1179, 1184
(9th Cir. 2022). We are bound by Hartpence’s holding that “[w]e treat the first-to-
file bar as jurisdictional.” 792 F.3d at 1130. Although we recognize the friction
between Hartpence and the Supreme Court’s clear-statement requirement—see,
e.g., Sebelius v. Auburn Reg’l Med. Ctr., 568 U.S. 145, 153 (2013); Gonzalez v.
Thaler, 565 U.S. 134, 141-42 (2012)—there is no “intervening higher authority”
that is “clearly irreconcilable with” Hartpence. Miller v. Gammie, 335 F.3d 889,
893, 900 (9th Cir. 2003) (en banc), overruled on other grounds by Sanchez v.
Mayorkas, 141 S. Ct. 1809 (2021). Rather, post-Hartpence the Supreme Court has
merely emphasized the need to follow the previously established clear-statement

requirement. See, e.g., Santos-Zacaria v. Garland, 598 U.S. 411, 41617 (2023);
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Wilkins v. United States, 598 U.S. 152, 155-59 (2023). These cases undoubtedly
pose “some tension” with Hartpence, but they do not “change the state of the law”
in a way that would satisfy this court’s “clearly irreconcilable” standard. Lair v.
Bullock, 697 F.3d 1200, 1207 (9th Cir. 2012) (citations omitted).!

2. “Related” Actions. An analysis of the first-to-file bar requires
comparing the complaints at issue to determine whether the later-filed complaint is
“related” to the earlier-filed one. 31 U.S.C. § 3730; U.S. ex rel. Lujan v. Hughes
Aircraft Co., 243 F.3d 1181, 1188—89 (9th Cir. 2001); see also Hartpence, 792 F.3d
at 1130-32. We review the district court’s interpretation of the FCA de novo.
Hartpence, 792 F.3d at 1126, 1130. Here, the district court concluded that the
relevant complaints for comparison were Relators’ initial complaint and the
complaints pending in the potentially related actions when Relators’ initial
complaint was filed.? Hartpence suggests that the district court should have
considered all pending amended complaints, i.e. all operative complaints at the time
of the first-to-file analysis. See Hartpence, 792 F.3d at 1125 & n.2 (“For purposes

of determining jurisdiction, we look to the allegations in the amended complaints.”).

' We decline to sua sponte call for en banc review in this case, particularly
where there 1s no intra-circuit conflict. See Atonio v. Wards Cove Packing Co., 810
F.2d 1477, 1478-79 (9th Cir. 1987) (en banc)); see also Fed. R. App. P. 35(a);
United States v. Wylie, 625 F.2d 1371, 1378 n.10 (9th Cir. 1980).

? This meant considering the original complaints in Osinek and Arefi, but the
amended complaint in 7Taylor.
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Without deciding whether the district court erred in selecting the proper comparators
in applying the first-to-file bar, we conclude any error would be harmless because
the district court considered in the alternative the allegations Relators added in their
amended complaint. Moreover, although the relators in Osinek and Taylor amended
their complaints between when the Relators here filed their complaint and when
Kaiser moved to dismiss this action, there were no material differences in the
amended Osinek and Taylor complaints.

The “material facts test” determines whether an action is related and bars
“later-filed actions alleging the same elements of fraud described in an earlier suit.”
Lujan, 243 F.3d at 1188—89. The district court held that Relators’ complaint was
barred under the material facts test because their complaint alleged lesser-included
conduct that fell within the broad schemes alleged in Osinek and Taylor. The district
court explained that it would reach the same result even considering the aortic-
atherosclerosis-related allegations in Relators’ amended complaint. Reviewing de
novo, we agree. Hartpence, 792 F.3d at 1126, 1130.

Relators’ action does not exist “completely independent” of the fraudulent
schemes alleged in Osinek, Taylor, and Arefi. Hartpence, 792 F.3d at 1131. Rather,
this action relates to fraud that is included within the broad schemes alleged in those
earlier actions. It is true that the relators in Osinek, Taylor, and Arefi alleged more

general conduct impacting diagnoses that were “among” those in the upcoding
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scheme, and here Relators’ allegations focus specifically on why Kaiser’s sepsis,
malnutrition, and aortic-atherosclerosis diagnoses were unsupported. Lujan, 243
F.3d at 1185-86 (emphasis added) (citation omitted). But the difference is the
Relators here simply provide more details about a few diagnoses “within the” overall
upcoding scheme alleged in the prior actions. Id. (emphasis added) (citation
omitted). Therefore, the first-to-file rule bars the Relators’ complaint because the
allegations in Osinek, Taylor, and Arefi “alerted the government to the essential facts
of [the] fraudulent scheme.” Id. at 1188.

3. Denial of Leave to Amend. We review the denial of leave to amend for
abuse of discretion but review the futility of amendment de novo. United States v.
United Healthcare Ins. Co., 848 F.3d 1161, 1172 (9th Cir. 2016). Even if the district
court erred in concluding that amendment would be futile because the proper
comparator was the Relators’ initial complaint, which we do not decide, the district
court nonetheless did not abuse its discretion. Dismissal without leave to amend was
appropriate because Relators made no showing below—nor on appeal—that any
amendment could cure their first-to-file deficiency. See Metzler Inv. GMBH v.
Corinthian Colls., Inc., 540 F.3d 1049, 1072 (9th Cir. 2008); Kendall v. Visa U.S.A.,
Inc., 518 F.3d 1042, 1051-52 (9th Cir. 2008).

AFFIRMED.
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LED

JAN 10 2024
Marcia Stein v. Kaiser Foundation Health Plan, No. 22-15862
T ) MOLLY C. DWYER, CLERK
Forrest, J., concurring in the judgment: U.S. COURT OF APPEALS

I join the majority in applying United States ex rel. Hartpence v. Kinetic
Concepts, Inc., 792 F.3d 1121 (9th Cir. 2015) (en banc), because it is controlling
precedent. I write separately because Hartpence is inconsistent with current
Supreme Court doctrine, and it should be overruled by our en banc court at an
appropriate time.

The Supreme Court has cautioned against the “profligate use of the term
‘jurisdiction,’” and it has instructed that rules are non-jurisdictional absent a “clear
statement” from Congress otherwise. Sebelius v. Auburn Reg’l Med. Ctr., 568 U.S.
145, 153 (2013). Indeed, the Court repeatedly has emphasized this point in recent
years, instructing that a rule is jurisdictional “only if Congress ‘clearly states’ that it
1s.” Santos-Zacaria v. Garland, 598 U.S. 411, 416 (2023) (quoting Boechler, P.C. v.
Comm’r, 596 U.S. 199, 203 (2022)); see also id. at 414—19 (holding that 8 U.S.C.
§ 1252(d)(1)’s exhaustion requirement is not jurisdictional); Wilkins v. United States,
598 U.S. 152, 15659 (2023) (explaining the Court’s “clear statement” requirement
and holding that 28 U.S.C. § 2409a(g)’s twelve-year time bar is a non-jurisdictional
claims processing rule); MOAC Mall Holdings LLC v. Transform Holdco LLC, 598
U.S. 288, 297-301 (2023) (discussing how the Court has sought “to bring some
discipline” given the “sometimes-loose use of the word ‘jurisdiction’” and holding

that 11 U.S.C. § 363(m) is not jurisdictional (citation omitted)).
1
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The False Claims Act’s (FCA) first-to-file bar lacks a “clear statement”
establishing that it is jurisdictional. This rule—which falls under a section titled
“Civil actions for false claims”—states: “When a person brings an action under this
subsection, no person other than the Government may intervene or bring a related
action based on the facts underlying the pending action.” 31 U.S.C. § 3730(b)(5).
This text speaks to who may bring an action and when. It says nothing about the
court’s “adjudicatory authority.” Santos-Zacaria, 598 U.S. at 421. Nor does it
include any other textual clue that points to jurisdiction.

As some of our sister circuits have noted, “[t]his 1s in sharp contrast to other
provisions of the FCA that do explicitly invoke the jurisdiction of the district courts.”
U.S. ex rel. Hayes v. Alistate Ins. Co., 853 F.3d 80, 86 (2d Cir. 2017); see also U.S.
ex rel. Heath v. AT&T, Inc., 791 F.3d 112, 120 (D.C. Cir. 2015) (“The statutory
structure confirms what the plain text indicates. When Congress wanted limitations
on [FCA] suits to operate with jurisdictional force, it said so explicitly.”) For
example, § 3732—titled “False claims jurisdiction”—identifies which judicial
districts have jurisdiction over specific FCA actions and contains a provision
authorizing supplemental jurisdiction of state claims.

A further indication that the first-to-file bar is non-jurisdictional is that other
provisions within § 3730 expressly address jurisdiction. Compare § 3730(e) (titled

“Certain Actions Barred” and setting out different contexts in which “[n]o court shall
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have jurisdiction over an action brought under subsection (b)” of § 3730), with
§ 3730(b) (first-to-file bar subsection lacking jurisdictional language). These
subsections “were added at the same time,” In re Plavix Mktg., Sales Pracs. & Prods.
Liab. Litig. (No. II), 974 F.3d 228, 232 (3d Cir. 2020), and demonstrate that Congress
“knew how to reference ‘jurisdiction expressly’” in the FCA where it had a
jurisdictional purpose, Heath, 791 F.3d at 121-22. “Where Congress includes
particular language in one section of a statute but omits it in another section of the
same Act, it is generally presumed that Congress acts intentionally.” Kucana v.
Holder, 558 U.S. 233, 249 (2010) (alteration omitted).

There is a circuit split on this issue, but the circuits holding that the first-to-
file bar is jurisdictional have not engaged in any analysis. See Hartpence, 792 F.3d
at 1130 (summarily stating that “[w]e treat the first-to-file bar as jurisdictional”);
U.S. ex rel. Carter v. Halliburton Co., 866 F.3d 199, 203 (4th Cir. 2017) (similar);
U.S. ex rel. Branch Consultants v. Allstate Ins. Co., 560 F.3d 371, 376 (5th Cir. 2009)
(similar); Grynberg v. Koch Gateway Pipeline Co., 390 F.3d 1276, 1278 (10th Cir.
2004) (similar). The circuits that have analyzed the clear-statement requirement have
determined that the bar is not jurisdictional. See, e.g., Heath, 791 F.3d at 119-21;
Hayes, 853 F.3d at 85-86; In re Plavix, 974 F.3d at 232. The Sixth and First Circuits
were initially among the courts that held the bar was jurisdictional without any

analysis, but then reversed course. See U.S. ex rel. Bryant v. Cmty. Health Sys., Inc.,
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24 F.4th 1024, 1036 (6th Cir. 2022); United States v. Millenium Lab’ys, Inc., 923
F.3d 240, 248-51 (1st Cir. 2019). Both of these circuits held that the Supreme Court’s
decision in Kellogg Brown & Root Services, Inc. v. U.S. ex rel. Carter, 575 U.S. 650
(2015), cast doubt on their prior cases holding the bar was jurisdictional because
Carter addressed a first-to-file issue after deciding a non-jurisdictional statute of
limitations issue, therefore “address[ing] . . . the first-to-file bar on decidedly
nonjurisdictional terms.” Millenium Labys, 923 F.3d at 249 (internal quotation marks
and citation omitted); see also Bryant, 24 F.4th at 1036.

For these reasons, our en banc court should take the opportunity to bring our
precedent regarding the FCA’s first-to-file bar in line with the Supreme Court’s
repeated instruction not to make rules jurisdictional absent clear direction from

Congress.
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Information Regarding Judgment and Post-Judgment Proceedings

Judgment
e This Court has filed and entered the attached judgment in your case. Fed. R.
App. P. 36. Please note the filed date on the attached decision because all of
the dates described below run from that date, not from the date you receive
this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2)

e The mandate will issue 7 days after the expiration of the time for filing a
petition for rehearing or 7 days from the denial of a petition for rehearing,
unless the Court directs otherwise. To file a motion to stay the mandate, file
it electronically via the appellate electronic filing system or, if you are a pro
se litigant or an attorney with an exemption from the electronic filing
requirement, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) Petition for
Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) Purpose
A. Panel Rehearing:
e A party should seek panel rehearing only if one or more of the following
grounds exist:
» A material point of fact or law was overlooked in the decision;
» A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
» An apparent conflict with another decision of the Court was not
addressed in the opinion.
e Do not file a petition for panel rehearing merely to reargue the case.

B. Rehearing En Banc
e A party should seek en banc rehearing only if one or more of the
following grounds exist:
» Consideration by the full Court is necessary to secure or maintain
uniformity of the Court’s decisions; or
» The proceeding involves a question of exceptional importance; or
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» The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

(2) Deadlines for Filing:

A petition for rehearing must be filed within 14 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(1).

If the mandate has issued, the petition for rehearing should be accompanied
by a motion to recall the mandate.

See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the due
date).

An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel

A petition should contain an introduction stating that, in counsel’s judgment,
one or more of the situations described in the “purpose” section above exist.
The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))

The petition shall not exceed 15 pages unless it complies with the alternative
length limitations of 4,200 words or 390 lines of text.

The petition must be accompanied by a copy of the panel’s decision being
challenged.

An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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e The petition or answer must be accompanied by a Certificate of Compliance
found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

e Attorneys must file the petition electronically via the appellate electronic
filing system. No paper copies are required unless the Court orders
otherwise. If you are a pro se litigant or an attorney exempted from using the
appellate ECF system, file one original petition on paper. No additional
paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
e The Bill of Costs must be filed within 14 days after entry of judgment.
e See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
e Ninth Circuit Rule 39-1 describes the content and due dates for attorneys
fees applications.

e All relevant forms are available on our website at www.ca9.uscourts.gov
under Forms or by telephoning (415) 355-8000.

Petition for a Writ of Certiorari
e The petition must be filed with the Supreme Court, not this Court. Please
refer to the Rules of the United States Supreme Court at
WWWw.supremecourt.gov.

Counsel Listing in Published Opinions
e Please check counsel listing on the attached decision.
e If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
» Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan,
MN 55123 (Attn: Maria Evangelista, maria.b.evangelista@tr.com);
» and clectronically file a copy of the letter via the appellate
electronic filing system by using the Correspondence filing
category, or if you are an attorney exempted from electronic filing,
mail the Court one copy of the letter.
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Form 10. Bill of Costs

Instructions for this form: http://www.ca9.uscourts.gov/forms/form1Qinstructions.pdf

9th Cir. Case Number(s)

Case Name

The Clerk is requested to award costs to (party name(s)):

I swear under penalty of perjury that the copies for which costs are requested
were actually and necessarily produced, and that the requested costs were
actually expended.

Signature

Date

(use “s/[typed name]” to sign electronically-filed documents)

REQUESTED
SORIMEL G LT (each column must be completed)
No. of | Pagesper | Cost per TOTAL

DOCUMENTS / FEE PAID Copies Copy Page COST
Excerpts of Record* $ $
Principal Brief(s) (Opening Brief;
Answering Brief; I, 2" | and/or 3" Brief $ $
on Cross-Appeal; Intervenor Brief)
Reply Brief / Cross-Appeal Reply Brief $ $
Supplemental Brief(s) $ $
Petition for Review Docket Fee / Petition for Writ of Mandamus Docket Fee / $
Appeal from Bankruptcy Appellate Panel Docket Fee

TOTAL: | $

*Example: Calculate 4 copies of 3 volumes of excerpts of record that total 500 pages [Vol. 1 (10 pgs.) +
Vol. 2 (250 pgs.) + Vol. 3 (240 pgs.)] as:
No. of Copies: 4; Pages per Copy: 500, Cost per Page: 3.10 (or actual cost IF less than $.10);
TOTAL: 4x 500x $.10 = $200.

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 10

Rev. 12/01/2021
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