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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 
STATE OF ILLINOIS et al.,   
 

Plaintiffs, 
 
v. 
 

RUSSELL VOUGHT, in his official capacity 
as Director of the Office of Management & 
Budget, et al.,   
 

Defendants. 

 
 
 

Case No. 26-cv-1566 

Hon. Manish S. Shah 

 
 
 

PLAINTIFF STATES’ MOTION FOR LEAVE 
TO SUBMIT THIRD NOTICE OF SUPPLEMENTAL AUTHORITY 

Plaintiff States respectfully file this Motion for Leave to Submit Third Notice of 

Supplemental Authority in support of Plaintiff States’ Opposition to Defendants’ Renewed Motion 

to Transfer, (ECF No. 82), filed April 23, 2026.  The proposed notice is as follows:  

After the parties completed briefing related to the Defendants’ Renewed Motion to 

Transfer (ECF No. 62), Judge Rita F. Lin of the U.S. District Court for the Northern District of 

California issued an opinion and order on a motion to transfer and to dismiss that includes 

discussion and holdings pertinent to the Tucker Act arguments raised in the parties’ briefs on the 

transfer motion now pending in this case.  Judge Lin’s opinion, attached hereto, was entered on 

July 2, 2026, in California, et. al., v. Wright, et al., Case No. 26-cv-1417 (RFL), 2026 WL 1915590 

(N.D. Cal. July 2, 2026).  The Tucker Act issues are analyzed at *5 through *7 of the attached 

opinion.  

Case: 1:26-cv-01566 Document #: 89 Filed: 07/06/26 Page 1 of 16 PageID #:3060



2 

Dated: July 6, 2026 
 
ROB BONTA 
Attorney General of California 
 
By: /s/ Harald H. Kirn 
R. MATTHEW WISE* 
KATHLEEN BOERGERS 
Supervising Deputy Attorneys General 
HARALD H. KIRN 
CHRISTOPHER KISSEL* 
CARTER JANSEN* 
DAVID GREEN* 
Deputy Attorneys General 
California Office of the Attorney General 
1300 I Street 
Sacramento, CA 95814 
916-210-6111 
Harald.Kirn@doj.ca.gov 
Christopher.Kissel@doj.ca.gov 
Carter.Jansen@doj.ca.gov 
David.Green@doj.ca.gov 
 
Counsel for the State of California 

 
 
KWAME RAOUL 
Attorney General of Illinois 
 
By: /s/ Molly Mauck  
CARA HENDRICKSON 
Executive Deputy Attorney General 
SARAH J. NORTH 
Deputy Division Chief, Public Interest Division 
KATHARINE ROLLER 
Complex Litigation Counsel 
SARAH HUNGER 
Deputy Solicitor General 
SHERIEF GABER 
MOLLY MAUCK 
R. HENRY WEAVER 
Assistant Attorneys General 
Office of the Illinois Attorney General 
115 South LaSalle Street 
Chicago, Illinois 60603 
(312) 814-3000 
Cara.Hendrickson@ilag.gov 
Sarah.North@ilag.gov 
Katharine.Roller@ilag.gov 
Sarah.Hunger@ilag.gov 
Sherief.Gaber@ilag.gov 
Molly.Mauck@ilag.gov 
Robert.Weaver@ilag.gov 
 
Counsel for the State of Illinois 
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PHILIP J. WEISER 
Attorney General of Colorado 
 
By: /s/ David Moskowitz 
DAVID MOSKOWITZ 
Deputy Solicitor General 
SARAH H. WEISS 
Senior Assistant Attorney General 
Ralph L. Carr Judicial Center  
1300 Broadway, 10th Floor 
Denver, CO 80203  
(720) 508-6000 
David.Moskowitz@coag.gov 
Sarah.Weiss@coag.gov 
 
Counsel for the State of Colorado 

KEITH ELLISON 
Attorney General of Minnesota 
 
By: /s/ Katherine Bies 
KATHERINE BIES 
ED STOCKMEYER 
Assistant Attorneys General 
Office of the Minnesota Attorney General 
445 Minnesota Street, Suite 600 
St. Paul, Minnesota 55101 
(651) 300-0917 
Katherine.Bies@ag.state.mn.us 
Ed.Stockmeyer@ag.state.mn.us 
 
Counsel for the State of Minnesota 

* Pro Hac Vice Forthcoming 
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Footnotes

1 https://www.energy.gov/cmei/regional-clean-hydrogen-hubs-0.

2 https://www.cbo.gov/system/files/2022-09/PL117-169_9-7-22.pdf.
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3 Exec. Ord. No. 14154, 90 Fed. Reg. 8353, §§ 1, 8 (Jan. 20, 2025).

4 Id. § 7.

5 Exec. Ord. No. 14156, 90 FR 8433, 8433, 8436 (Jan. 20, 2025).

6 https://www.energy.gov/sites/default/files/2025-05/EXEC-2025-005990%20-%20Secretarial%20Policy%20-
PRP%20-%205-14-25%20%28FINAL%29%20%282%29.pdf.

7 Id.

8 Id.

9 The Complaint defines “Blue States as “California, Colorado, Connecticut, Delaware, Hawaii, Illinois,
Maryland, Massachusetts, Minnesota, New Hampshire, New Jersey, New Mexico, New York, Oregon,
Vermont, and Washington State.” (Compl. ¶ 6.)

10 Citations to page numbers refer to ECF pagination.

11 Justice Barrett's opinion in NIH controls. See Pacito v. Trump, 169 F.4th 895, 929 (9th Cir. 2026) (analyzing
Justice Barrett's concurrence in NIH as controlling).

12 Counts V–VI do not challenge the DOE Memo. (Compl. ¶¶ 241–250.)

13 Cf. Consol. Edison Co. of N.Y. v. U.S., Dep't of Energy, 247 F.3d 1378, 1384–85 (Fed. Cir. 2001)
(explaining that claims involving agreements that implicate the “relationships between States and the Federal
Government that occur over time and that involve constantly shifting balance sheets” are best heard by a
district court, which can grant equitable relief).

14 Furthermore, while “ultra vires review is [ ] unavailable if ... a statutory review scheme provides aggrieved

persons with a meaningful and adequate opportunity for judicial review,” NRC, 605 U.S. at 681, Plaintiffs
confirmed at oral argument that their APA and ultra vires claims are pled in the alternative, as permitted under
Federal Rule of Civil Procedure 8. Defendants did not contest the availability of alternative pleading.

15 By contrast, in Sustainability Institute v. Trump, 165 F.4th 817 (4th Cir. 2026), the Fourth Circuit found
that plaintiffs were not entitled to injunctive relief on their ultra vires claim but expressed no view as to
whether such a claim would succeed if the plaintiffs showed that “the Government cancel[led] entire grant

programs wholesale,” as Plaintiffs allege occurred here. Id. at 829, 833–34 (citation omitted); see also

Sustainability Inst. v. Trump, No. 25-1575, 2025 WL 1587100, at *1–2 (4th Cir. June 5, 2025) (finding the
same limited ultra vires claim likely belonged in the CFC).

16 Furthermore, “cooperative agreements, unlike procurement contracts, are not presumed to provide money
damages” and in many cases do not “qualify as contracts for purposes of the Tucker Act.” Pacito, 169 F.4th at
926–28; (Dkt. No. 72 at 16 n.2 (all but one award alleged in the Complaint was designated as a cooperative
agreement).)

17 Federal courts are under an ongoing obligation to consider whether they have subject matter jurisdiction.

See Special Invs., Inc. v. Aero Air, Inc., 360 F.3d 989, 992 (9th Cir. 2004) (the court will raise jurisdictional
issues sua sponte when not raised by the parties); Dep't of Treasury-I.R.S. v. Fed. Lab. Rels. Auth., 521 F.3d
1148, 1152–53 (9th Cir. 2008) (Federal sovereign immunity is jurisdictional and can be raised at any time).
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18 Even if Plaintiffs' claims were analyzed under the APA's sovereign immunity waiver framework, the result
would be the same. That test considers two factors: (1) “the source of the rights upon which” plaintiffs

base their claims, and (2) “the type of relief sought.” Megapulse, 672 F.2d at 968–71. The first factor
is dispositive. For the reasons explained above and in Section V.B, the source of Plaintiffs' rights is the
Constitution and federal statutes, and Plaintiffs seek injunctive relief from ongoing review, termination, and
abandonment of their cooperative agreements, a remedy that is unavailable in the CFC. A breach of contract
claim for money damages in the CFC would be an inadequate legal remedy for that ongoing harm.

19 Standing is a jurisdictional prerequisite, Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992), and must
be considered even if not raised by the parties.

20 https://www.energy.gov/articles/secretary-wright-announces-new-policy-increasing-accountability-
identifying-wasteful.

21 Id.

End of Document © 2026 Thomson Reuters. No claim to original U.S. Government Works.
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