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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF TENNESSEE 

NASHVILLE DIVISION 
 
 
UNITED STATES OF AMERICA  
ex rel. ROBERT A. CUTLER, 
 

Plaintiff, 
 
v. 

 
CIGNA CORP. et al., 
 

Defendants. 
 

  
 
Civil Action No. 3:21-cv-00748  
 
District Judge Eli J. Richardson 
 
Magistrate Judge Jeffrey S. Frensley 
 
JURY DEMAND 

 
DEFENDANTS’ MOTION TO DISMISS  

RELATOR’S THIRD AMENDED COMPLAINT 

Pursuant to Rules 9(b) and 12(b)(6) of the Federal Rules of Civil Procedure, Defendants 

(collectively, “Cigna”) move to dismiss with prejudice Robert Cutler’s third amended complaint 

(Doc. No. 264).  As explained more fully in the accompanying memorandum of law, Cutler’s 

allegations (1) are foreclosed by the False Claims Act’s public disclosure bar, (2) are intertwined 

with and superseded by the Government’s complaint-in-intervention, and (3) do not plausibly 

allege a False Claims Act violation.  His third amended complaint should be dismissed in full on 

each of those independent grounds. 

At a minimum, defendants Alegis Care, Home Physicians Management, and Gulf Quest 

should be dismissed from the case.  Cutler does not allege that these defendants were involved in 

designing the in-home exam program by Cigna that he challenges or that they owned or operated 

any Medicare Advantage plan that submitted claims for payment to the Government.  His 

allegations as to these defendants therefore do not satisfy Rule 9(b)’s requirements. 

WHEREFORE, for the reasons set forth in the accompanying memorandum of law, the 

Court should grant Cigna’s motion to dismiss Relator’s third amended complaint with prejudice.  
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INTRODUCTION 

Relator Robert Cutler filed this qui tam action during a contractual dispute with Cigna over 

payment terms for in-home exams that his former company conducted for Cigna’s Medicare 

Advantage (“MA”) plan members.  From the start, his allegations have parroted others’ earlier 

public allegations about MA plans like Cigna submitting diagnosis codes from in-home exams to 

the Centers for Medicare & Medicaid Services (“CMS”).  Despite successive amendments since 

Cigna previously moved to dismiss his complaint, Cutler cannot avoid three independent grounds 

for dismissal:  His allegations (1) are impermissibly derivative of public disclosures; (2) are 

entirely subsumed by and thus do not survive the Government’s complaint-in-intervention; and (3) 

do not state a plausible violation of the False Claims Act (“FCA”).  His Third Amended Complaint 

(“TAC”) asserts two theories—that (1) all diagnoses Cigna reported for its members from in-home 

exams were supposedly “invalid” because they “represented only suspected or possible health 

conditions,” Doc. No. 264 ¶ 101, and (2) all mental health diagnoses were supposedly invalid 

because the nurse practitioners employed by his company and other vendors to perform the in-

home exams lacked state-law authority to make such diagnoses, id. ¶¶ 111-112.  Both theories fail 

for all three reasons.  

First, Cutler’s theories rest on allegations already in the public domain when he filed suit 

in 2017 and thus are foreclosed by the FCA’s public disclosure bar.  Before 2017, government 

reports, CMS guidance, and news articles all alleged that in-home exams are designed to collect 

diagnoses that trigger higher payments to MA plans, and that they are performed by nurse 

practitioners who are not equipped to diagnose the serious medical conditions they identify and 

who do so primarily based on patient self-reporting and medical history, without providing 

treatment.  Nothing Cutler alleges is materially new.  The very purpose of the public disclosure 

bar is to prevent opportunistic lawsuits like this that merely exploit public information. 
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Second, Cutler abandons the only claim on which the Government declined to intervene, 

and his remaining claims are superseded by the Government’s complaint-in-intervention.   

Third, neither of Cutler’s theories plausibly alleges any FCA violation.  His first theory—

that diagnoses from in-home exams reflected “uncertain” or “merely probable” conditions—is 

contradicted by Cigna’s contracts with his former company and other vendors, as well as his own 

patient examples.  Under the contracts Cutler incorporates by reference, the clinicians conducting 

in-home exams were required to diagnose conditions, not merely identify possible diagnoses, and 

none of his patient examples indicates that any condition was “uncertain,” “suspected,” or merely 

“probable.”  Meanwhile, his second theory—that mental health diagnoses from nurse practitioners 

were categorically invalid for payment—is refuted by judicially noticeable CMS guidance 

designating nurse practitioners as an acceptable provider type without limitation.  Cutler has not 

plausibly alleged falsity, scienter, or materiality as to either theory. 

At a minimum, defendants Alegis Care (“Alegis”), Home Physicians Management, and 

Gulf Quest should be dismissed from the case.  Cutler does not allege that any of those entities 

held contracts with CMS to operate Cigna’s MA plans or was even involved in designing Cigna’s 

program for in-home exams. 

BACKGROUND 

Cigna incorporates by reference the detailed background set forth in its memorandum in 

support of its pending motion to dismiss the Government’s complaint-in-intervention.  See Doc. 

No. 196 at 13-20.  As relevant here, Medicare Advantage organizations (“MAOs”) like Cigna 

manage the care and bear the financial risk for Medicare beneficiaries enrolled in their plans in 

exchange for a fixed monthly amount per member.  Id. at 13-14.  CMS adjusts plans’ payment 

based on their members’ health status using International Classification of Diseases (“ICD”) 

diagnosis codes that MAOs report to CMS for members’ health conditions from all covered 
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medical encounters with providers—a process known as “risk adjustment.”  Id. at 14-15.  

This case concerns diagnosis codes submitted from in-home exams conducted as part of 

Cigna’s 360 Program.  Between 2013 and 2015, CMS studied diagnosis codes reported by MAOs 

from in-home exams like Cigna’s.  Id. at 16-17.  For years, critics have publicly raised concerns, 

like those asserted by Cutler and the Government here, that in-home assessments are performed 

by third-party-employed nurse practitioners who collect diagnostic information based on patient 

self-reporting and a review of medications, with no treatment and limited diagnostic testing.  Id. 

at 17-18.  Nevertheless, CMS chose to allow diagnoses from in-home assessments to be submitted 

for risk adjustment, and maintained that permission in the face of the public criticism, because 

such assessments “can have significant value as care planning and care coordination tools,” and 

provide access to information that is not otherwise available in a clinical setting.  Id. (quoting 

Announcement of Calendar Year (CY) 2016 Medicare Advantage Capitation Rates and Medicare 

Advantage and Part D Payment Policies and Final Call Letter (“Announcement CY 2016”) 145 

(Apr. 6, 2015)).1   

Consistent with CMS’s permission, through its 360 Program, Cigna tries to ensure that its 

members each year receive a comprehensive “360 exam,” including a health risk assessment 

(“HRA”), by the member’s primary care provider (“PCP”) in the office or, when that is not 

possible, by another clinician who conducts the exam in the member’s home through one of 

Cigna’s vendors.  Doc. No. 196 at 18.  Under Cigna’s contracts with its 360 Program vendors, the 

 
1 Even on a motion to dismiss, “courts routinely take judicial notice of [agency] guidance 
documents and documents which are publicly available on the [agency’s] website.”  Gordon v. 
Target Corp., 2022 WL 836773, at *2 (S.D.N.Y. Mar. 18, 2022).  All agency documents cited here 
are publicly available on the website of the respective agency, as reflected by the URL addresses 
included in the table of authorities.  Supra pp. iv-vi.  Cigna accordingly requests that the Court 
take judicial notice of these documents for any proper purpose in deciding its motion to dismiss.  
Because Cutler’s TAC relies on many of the same documents, e.g., Doc. No. 264 ¶¶ 33, 36, those 
documents may also be considered “part of the pleadings.”  Lewis Lumber & Milling, Inc. v. 
Mereen-Johnson, LLC, 2018 WL 6181356, at *2 (M.D. Tenn. Nov. 27, 2018). 
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clinicians must be of a provider type CMS accepts for risk adjustment and must review the 

member’s medical history, complete a physical exam, and document any conditions the member 

has on a standard 360 form that includes the clinician’s signature and credentials.  Id. at 19. 

Cutler filed this qui tam action in 2017, during a contentious arbitration between Cigna and 

Texas Health Management (“THM”), a 360 vendor of which he was general counsel and part 

owner.  Id. at 20.  Repackaging criticisms of in-home exams leveled against the entire MA industry, 

his amended complaint alleged (1) that all diagnosis codes from in-home 360 exams were invalid 

because the exams were a mere “data-gathering exercise,” (2) that Cigna pressured clinicians to 

diagnose conditions they were not equipped to diagnose, and (3) that the codes otherwise lacked 

support or violated CMS coding rules.  Id. at 20 (quoting Doc. No. 12 ¶ 56).  The Government 

expressly declined to intervene with respect to Cutler’s first theory in 2020, but in 2022 intervened 

as to his remaining allegations.  Doc. Nos. 13, 157, 178.  In response to Cigna’s motion to dismiss 

his amended complaint, Cutler sought and was granted leave to file a second and now third 

amended complaint.  Doc. Nos. 236, 255, 260, 263.   

Cutler’s TAC alleges two FCA theories.  First, he alleges that “diagnoses documented 

during in-home visits … were invalid for risk-adjustment reimbursement because they were 

necessarily uncertain or merely probabl[e].”  Doc. No. 264 ¶ 128; see id. ¶¶ 99-104.  Second, he 

alleges that “mental health diagnoses documented during in-home visits” were invalid for risk 

adjustment because the nurse practitioners who performed the exams “were unqualified” to make 

such diagnoses “under applicable state laws.”  Id. ¶ 128; see id. ¶¶ 105-115. 

LEGAL STANDARD 

“To survive a motion to dismiss, a complaint must contain sufficient factual matter, 

accepted as true, to state a claim to relief that is plausible on its face.”  Ashcroft v. Iqbal, 556 U.S. 

662, 678 (2009) (quotation marks omitted).  “Moreover, factual allegations that are merely 
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consistent with the defendant’s liability do not satisfy the [plaintiff’s] burden, as mere consistency 

does not establish plausibility of entitlement to relief, even if it supports the possibility of relief.”  

AJRN #3 v. Cooper, 517 F. Supp. 3d 732, 740 (M.D. Tenn. 2021). 

ARGUMENT 

I. CUTLER’S THIRD AMENDED COMPLAINT SHOULD BE DISMISSED IN FULL 

A. Public Disclosures Bar Cutler’s Claims 

Both of Cutler’s theories are foreclosed at the outset by the FCA’s public disclosure bar, 

which requires dismissal when: (1) “before the filing of the qui tam complaint, there had been any 

public disclosures from which fraud might be inferred”; (2) “the allegations in the complaint are 

‘substantially the same’ as those contained in the public disclosures”; and (3) the relator is not an 

original source of the information.  U.S. ex rel. Rahimi v. Rite Aid Corp., 3 F.4th 813, 823, 826 

(6th Cir. 2021); 31 U.S.C. § 3730(e)(4)(A).  Cutler’s two theories rehash publicly disclosed 

allegations, and thus his is the type of “parasitic lawsuit” that “merely feed[s] off” public 

disclosures.  U.S. ex rel. Bryant v. Cmty. Health Sys., Inc., 24 F.4th 1024, 1030 (6th Cir. 2022).  In 

such circumstances, the public disclosure bar requires dismissal “unless opposed by the 

Government,” 31 U.S.C. § 3730(e)(4)(A), and the Government has indicated that it does not 

oppose dismissal of Cutler’s TAC on this ground. 

Cutler’s core theory is that the diagnoses generated from Cigna’s in-home exams were 

invalid for risk adjustment purposes because the exams were “non-clinical ‘data-gathering’ 

exercise[s]” rather than true “medical exams.”  Doc. No. 264 ¶¶ 4, 53, 100.  Cutler purports to 

buttress this core theory with allegations that the clinicians conducting the exams were barred from 

providing medical treatment, see id. ¶ 103, and based their diagnoses on “patient-reported 

information” and “patient self-assessments,” see id. ¶¶ 5, 54-55, 67, 69, 101, 104.  Substantially 

the same allegations were made in public disclosures long before Cutler filed suit.  In 2014, for 
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example, CMS publicly disclosed its concern that “[i]n general, treatment [was] not a component 

of [in-home] risk assessments,” and that “many home visits are being used primarily for the 

gathering of diagnoses for payment rather than to provide treatment.”  Advance Notice of 

Methodological Changes for Calendar Year (CY) 2015 for Medicare Advantage (MA) Capitation 

Rates, Part C and Part D Payment Policies and 2015 Call Letter (“Advance Notice CY 2015”) 20 

(Feb. 21, 2014).  In a report to Congress in 2016, the Medicare Payment Advisory Commission 

(“MedPAC”) likewise raised concerns that in-home HRAs are “used solely as a diagnosis-

collection vehicle,” and that the diagnoses collected during the visits are problematic because they 

are “based on enrollee self-reporting or cannot be accurately identified with equipment brought 

into an enrollee’s home.”  MedPAC, Report to the Congress: Medicare Payment Policy (“Report 

to Congress”) 350 (2016). 

Cutler’s allegations that Cigna’s in-home 360 exams generated “uncertain or merely 

probable” diagnoses “that required confirmation from the members’ PCPs,” Doc. No. 264 ¶ 100, 

similarly parrot media reports from 2014 raising concerns that MA plans were “collect[ing] 

billions of dollars from controversial ‘house calls’” during which “doctors and nurses don’t offer 

any treatment” but instead “report their exam findings to the patient’s primary care physician.”  

Schulte, Ctr. For Pub. Integrity, Home Is Where the Money Is for Medicare Advantage Plans (June 

10, 2014) (emphasis added).  Indeed, in 2016, MedPAC likewise pointed to “questions” raised by 

already-filed lawsuits “about the accuracy of diagnoses … collected during in-home HRA visits 

conducted by independent home visit vendors.”  Report to Congress at 350. 

These public disclosures are substantially the same as allegations in the TAC and clearly 

permit the inference that Cigna relied on in-home vendors to record unsupported diagnoses based 

on patient self-reporting rather than medical treatment and submitted those diagnoses to CMS for 

risk-adjustment purposes—i.e., Cutler’s theory.  “All that is required is that public disclosures put 
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the government on notice to the possibility of fraud.”  Dingle v. Bioport Corp., 388 F.3d 209, 214 

(6th Cir. 2004).  At most, Cutler’s allegations add “new details to describe essentially the same 

scheme,” which is “not enough to survive the public disclosure bar.”  U.S. v. Allstate Ins. Co., 620 

F. Supp. 3d 674, 688 (E.D. Mich. 2022) (quotation marks omitted). 

Cutler’s related theory that Cigna “submitted codes for … mental disorders to CMS 

representing them as having been diagnosed by a qualified provider” even though the providers 

“lacked the requisite certification,” Doc. No. 264 ¶ 111, is likewise foreclosed by the public 

disclosure bar.  The same public sources questioning MAOs’ reporting of risk-adjusting diagnoses 

from in-home exams made clear that the conditions at issue included mental health conditions—

including depressive, bipolar, and paranoia disorders.  For instance, media reports in 2014 publicly 

disclosed that major depressive disorder was being diagnosed through in-home assessments, see 

Schulte, supra, and MedPAC’s report to Congress in 2016 discussed mental health conditions—

such as “[m]ajor depressive, bipolar, and paranoid disorders”—being diagnosed during in-home 

HRAs “often conducted by a nurse practitioner,” and reported for risk-adjustment purposes.  

Report to Congress at 347-48.   

Nor is Cutler an “original source” under the FCA.  Cutler did not supply the Government 

with information that was “independent of” and “materially add[ed] to the publicly disclosed 

allegations.”  31 U.S.C. § 3730(e)(4)(B).  Cutler alleges that the purportedly non-public 

information that qualifies him as an original source was that Cigna was submitting diagnoses to 

CMS from in-home exams, and he says this information was disclosed to him during the course of 

an arbitration with Cigna.  Doc. No. 264 ¶¶ 85-95, 124-25.  But Cigna’s use of in-home exams 

was readily ascertainable from available public disclosures before then.  In 2014, for example, 

CMS noted that it had “met with vendors and MA organizations” and described what it viewed as 

standard “industry practices.”  Advance Notice CY 2015 at 20.  Cigna was easily identifiable from 
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these disclosures as a significant participant in the MA program.  MedPAC’s report to Congress 

in 2016, in fact, named Cigna as one of the ten largest MAOs by enrollment, in the context of a 

broader discussion of the MA program and industry-wide use of in-home health assessments.  See 

Report to Congress at 336.  Indeed, starting in 2014, CMS required MAOs to identify which 

diagnoses submitted for risk-adjustment purposes were derived from in-home visits, so that CMS 

could study the issue.  Announcement CY 2016 at 144.  As the Sixth Circuit has recognized, “prior 

disclosures describ[ing] ‘industry-wide abuses and investigations’” can trigger the public 

disclosure bar for a particular company.  U.S. ex rel. Holloway v. Heartland Hospice, Inc., 960 

F.3d 836, 844 (6th Cir. 2020) (citations omitted).  CMS’s study and description of industry-wide 

practice and MedPAC’s explicit identification of Cigna as one of the largest MAOs in this context 

foreclose any suggestion that Cutler was an original source. 

B. Cutler’s Theories Are Superseded By The Government’s Complaint 

Cutler’s claims should separately be dismissed because they are superseded by the 

Government’s complaint-in-intervention.  “[W]hen the Government decides to intervene in a qui 

tam action, [its] claims become the operative claims insofar as they are duplicative of those of the 

relator,” and the lack of any “material aspect” of Cutler’s claims “not covered by” the 

Government’s complaint is grounds for dismissing his claims.  U.S. ex rel. Feldman v. City of New 

York, 808 F. Supp. 2d 641, 648-49 (S.D.N.Y. 2011); see also, e.g., U.S. ex rel. Becker v. Tools & 

Metals, Inc., 2009 WL 855651, at *6 (N.D. Tex. Mar. 31, 2009); U.S. ex rel. Magee v. Lockheed 

Martin Corp., 2010 WL 972214, at *3 (S.D. Miss. Mar. 12, 2010). 

Both of Cutler’s theories in the TAC are now inextricably intertwined with and subsumed 

by the Government’s complaint-in-intervention.  Cutler’s first theory alleges that because the 360 

Program was designed as a “non-clinical data-gathering” exercise, the resulting diagnoses were 

“necessarily uncertain or merely probable,” “were not in fact true medical diagnoses,” and were 
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“invalid and unusable as risk adjustment data.”  Doc. No. 264 ¶¶ 53, 100-101, 128.  These 

allegations are indistinguishable from the Government’s allegations that Cigna’s “primary 

purpose” was to “captur[e] … diagnosis codes,” and that “[a]t best, the recorded diagnoses could 

be classified as uncertain, probable, or merely suspected, which rendered them invalid for 

diagnosis coding purposes under the ICD Guidelines and ineligible for risk adjustment.”  Doc. No. 

178 ¶¶ 4, 13; see also, e.g., id. ¶¶ 4-5, 102, 126, 132, 140, 156.  Like Cutler, the Government 

asserts that 360 exams were brief visits intended only to gather suspected medical conditions, 

targeted high-value patients, involved a review of a patient’s medical history and medications, did 

not rely on proper diagnostic testing, and did not include treatment.  Compare Doc. No. 264 ¶¶ 50, 

55, 63, 67, 69, 122 with Doc. No. 178 ¶¶ 5, 108-110, 114, 141.   

Cutler’s related theory—that nurse practitioners were unqualified to reliably make an 

“initial diagnosis” of “complex” mental health conditions through in-home exams, see Doc. No. 

264 ¶¶ 6, 108, 111-112—is likewise subsumed by the Government’s allegations that “complex 

conditions” could not be reliably diagnosed for the first time by nurse practitioners during in-home 

exams.  See, e.g., Doc. No. 178 ¶¶ 132, 140, 151, 169.  In addition to the allegations already 

discussed, the Government’s complaint alleges that Cigna trained vendors to diagnose certain 

“valuable” conditions like “major depression” to maximize risk adjustment scores, id. ¶ 127, even 

though such “complex” conditions “cannot be diagnosed in the home setting without performing 

necessary testing, imaging, or other diagnostic steps,” id. ¶ 160.  These allegations subsume 

Cutler’s theory that nurse practitioners lacked the qualifications and background “necessary to 

diagnose these conditions.”  Doc. No. 264 ¶¶ 112-114. 

The TAC thus seeks to pursue only the claims on which the Government has already 

intervened.  Prior to the intervention deadline, the Government expressly declined to intervene in 

Cutler’s earlier theory that Cigna “committed per se [FCA] violations” by submitting diagnoses 
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from in-home 360 exams that “did not involve the provision of medical treatment.”  Doc. No. 13 

at 1-2.  The Government subsequently sought to intervene “on claims … for which it previously 

made no intervention decision,” Doc. No. 157 at 1, and this Court granted intervention on “all of 

Relator’s claims as to which [the Government] did not expressly decline to intervene by the 

intervention deadline,” Doc. No. 169 at 1.  Cutler has disavowed any claim that “in-home visits 

are ‘per se invalid’ for risk adjustment purposes unless they involve treatment.”  Doc. No. 214 at 

5.  Indeed, in the TAC, he now concedes that CMS has permitted in-home diagnoses for risk 

adjustment notwithstanding concerns about lack of treatment.  Doc. No. 264 ¶ 36.  He has thereby 

abandoned the only non-intervened claim in this case and seeks merely to pursue claims on which 

the Government intervened.  As to those claims, the Government’s complaint occupies the field, 

requiring dismissal of the TAC.  See Feldman, 808 F. Supp. 2d at 649. 

C. Cutler Has Not Adequately Pled A False Claims Act Violation  

Even if Cutler’s claims were not barred and superseded—which they are—he has not 

plausibly alleged a viable FCA claim.  To proceed as a relator under the FCA, Cutler “must 

sufficiently allege that: (1) [Cigna] made a false statement … ; (2) with scienter; [and] (3) that was 

material to the Government’s decision to make the payment sought.”  U.S. ex rel. Prather v. 

Brookdale Senior Living Communities, Inc., 892 F.3d 822, 830 (6th Cir. 2018) (quotation marks 

omitted).  Cutler fails to adequately plead any of these elements as to either of his FCA theories. 

1. Cutler has not plausibly alleged that Cigna knowingly submitted 
uncertain or merely probable diagnoses 

a) Falsity 

Cutler’s first theory—that Cigna submitted diagnoses that were “necessarily uncertain or 

merely probabl[e],” Doc. No. 264 ¶ 128—does not sufficiently allege the most basic requirement 

of an FCA claim:  that any claim for payment was false.  Under the FCA, a claim for payment may 
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be factually false if it “misrepresents the amount or quality of goods or services,” or legally false 

if it misrepresents the defendant’s “compliance with a statutory, regulatory, or contractual 

requirement.”  U.S. v. SouthEast Eye Specialists, PLLC, 570 F. Supp. 3d 561, 575 (M.D. Tenn. 

2021) (quotation omitted).  Cutler does not allege factual falsity—i.e., that members did not have 

the conditions clinicians documented on the 360 forms.2  Rather, he alleges that even if they did 

have these conditions, the diagnoses did not comply with CMS requirements and thus were legally 

false.  Specifically, he claims that Cigna “misled” vendors to believe that 360 exams were “a mere 

‘data-gathering’ exercise,” where clinicians “were not actually diagnosing any diseases,” but rather 

documenting “suspected or probable conditions” as part of a “health risk assessment.”  Doc. No. 

264 ¶¶ 53-55.  The resulting diagnoses, he claims, were “invalid and unusable as risk adjustment 

data.”  Id. ¶ 101.  None of the premises for that theory withstands scrutiny. 

First, the contracts Cutler relies on squarely contradict his allegations that 360 exams did 

not involve diagnosing patient health conditions.3  The contracts say the opposite:  A 360 exam “is 

to review the Member’s medical history, complete a physical examination, as well as diagnose 

and provide suggested care management.”  Ex. B at 1 (emphasis added); Ex. C ¶ A-1.1 (emphasis 

added).  Moreover, the contracts required clinicians to document the exam results on a 360 form 

that contains sections for the clinician to identify “Current Conditions” the member has from lists 

of common conditions in the Medicare population.  Ex. D at 3-7.  Each section, in turn, has a box 

for “Other Diagnosis (specify),” id., and there is a separate section at the end for the clinician to 
 

2 Indeed, in response to Cigna’s prior motion to dismiss, Cutler stated that “[w]hether a member 
actually had the condition is beside[] the point” for his theory that diagnoses from in-home 360 
exams were invalid for risk-adjustment purposes.  Doc. No. 214 at 13 n.7.   
3 Attached as exhibits to this memorandum are Cigna’s contracts with THM (Ex. A; Ex. B) and 
Alegis (Ex. C), the 360 Comprehensive Assessment Form 2016 (Ex. D), and cover pages for 360 
forms from Cigna (Ex. E) and Alegis (Ex. F).  Because Cutler’s complaint refers to and centrally 
relies on the contracts, Doc. No. 264 ¶¶ 48, 50, 121; 360 form, id. ¶¶ 56-59, 68, 83, 117; and cover 
pages, id. ¶¶ 56-57, the Court may consider these exhibits “part of the pleadings … on a motion to 
dismiss,” Lewis Lumber, 2018 WL 6181356, at *2. 
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“list any diagnoses, not already noted under current conditions, which affect patient care, treatment 

or management,” id. at 8 (emphases added).  That should be the end of Cutler’s first theory. 

Cutler acknowledges that Cigna “was asking contractors to ‘diagnose’ diseases,” but he 

alleges THM “was told that … these diagnoses were not in fact true medical diagnoses,” and 

“would be documented for the PCP to consider.”  Doc. No. 264 ¶ 53.  Sixth Circuit precedent is 

clear that “[w]hen a document contradicts allegations in the complaint, rendering them 

implausible, ‘the exhibit trumps the allegations.’”  Nolan v. Detroit Edison Co., 991 F.3d 697, 707 

(6th Cir. 2021) (quoting Williams v. CitiMortgage, Inc., 498 F. App’x 532, 536 (6th Cir. 2012)); 

see also Song v. Parker, 2022 WL 509033, at *15 (M.D. Tenn. Feb. 18, 2022).  The contracts here 

specified that diagnosing conditions was a required component of a 360 exam, Ex. B at 1; Ex. C 

¶ A-1.1, and they prohibited revision except by “written amendment.”  Ex. A ¶ 9(h).  All of that 

forecloses Cutler’s contrary assertions about the nature of the 360 exams and his reliance on 

alleged oral representations by Cigna employees to override clear contractual terms. 

The “disclaimers” Cutler relies on likewise refute his allegations.  Doc. No. 264 ¶¶ 56-57.  

These statements from cover pages to PCPs for completed 360 forms nowhere suggest that 

clinicians documented “uncertain” or “merely probable” diagnoses.  The Cigna cover page states 

that the 360 exam is “a comprehensive exam” conducted by trained nurse practitioners and “should 

be filed into the [patient’s] medical record” after the PCP has reviewed it.  Ex. E.  The Alegis cover 

letter refers to “the purpose of updating [Cigna’s] information regarding the patient and their 

condition,” Ex. F—which, in the context of completed 360 forms, clearly encompasses updating 

Cigna on its member’s diagnoses.  Contrary to Cutler’s assertion, neither cover page “contain[s] a 

disclaimer that the 360 Assessment was not a medical exam.”  Doc. No. 264 ¶ 56.  And neither 

states that the conditions documented on the 360 forms “would not become … medical diagnoses 

unless and until they were confirmed by the PCP.”  Id. ¶ 55.  The PCP is advised to follow up with 
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any testing or treatment, but none of the notes to the PCP plausibly suggests that the diagnoses on 

360 forms were contingent on the PCP’s confirmation.  See Ex. E; Ex. F.  The only request to 

“confirm” anything was that the PCP should verify that they are “the correct PCP” and “the 

member has a follow-up appointment.”  Ex. E. 

Cutler’s own exhibits further contradict his assertion that the clinicians were not making 

medical diagnoses that would be usable for risk adjustment.  The 360 forms attached as Exhibit B 

to the TAC show that in each case the clinician marked the member’s “current conditions” and 

signed the 360 form with her medical credentials.  E.g., Doc. No. 262-1 at 5-10.  For each patient, 

there is also a separate Health Management Report completed and signed by the clinician with 

ICD codes for the conditions identified during the visit, e.g., id. at 12-15, as well as another list of 

ICD codes reviewed and signed by Sheri Allred, e.g., id. at 16-18—THM’ s “head coder,” Doc. 

No. 264 ¶ 66.  Cutler’s allegations require the Court to conclude that all of these forms do not 

mean what they plainly say, but such “incoherent” allegations are properly rejected at the motion-

to-dismiss stage.  Williams, 498 F. App’x at 536 (quotation marks omitted); see also Patel v. AR 

Grp. Tenn., LLC, 2022 WL 2678733, at *7 (M.D. Tenn. July 11, 2022).4   

 
4 Nor does Exhibit A to the TAC lend support.  That correspondence relates to THM’s refusal to 
turn over certain 360 forms to Cigna.  Cutler omits two documents from Exhibit A:  (1) an email 
from THM’s president, Joe Stroffolino (Ex. G), which was attached to the correspondence, and (2) 
a draft letter from Cutler (Ex. H) to the Office of the Inspector General of the Department of Health 
and Human Services (“OIG”), which was attached to Stroffolino’s email.  Because these are 
referenced in and integral to understanding Exhibit A, see Doc. No. 264-1 at 2, 5, the Court may 
consider them in fairness to provide “a complete picture in ruling on the current motion to dismiss,” 
Hartford Fire Ins. Co. v. Harborview Marina & Yacht Club Cmty. Ass’n, 2016 WL 7178304, at 
*2 n.3 (D. Md. Dec. 9, 2016) (citing Magellan Int’l Corp. v. Salzgitter Handel GmbH, 76 F. Supp. 
2d 919, 923 (N.D. Ill. 1999); Fed. R. Evid. 106).  In all of these documents, the only issue THM 
raised with submitting diagnoses to CMS was that some forms were unsigned and THM did not 
authorize the use of data from the forms it had withheld.  See 264-1 at 2-5; Ex. G; Ex. H.  None of 
that suggests THM viewed the diagnoses as otherwise unusable for risk adjustment.  To the 
contrary, Cutler’s letter to OIG acknowledged that “[h]istorically” Cigna has reported the data to 
CMS for that purpose, Ex. H, and Stroffolino’s email proposed handing over the 360 forms to 
Cigna in exchange for a settlement payment, precisely so that Cigna could meet “the deadline for 
submitting risk adjustment data” to CMS, Ex. G. 
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Nor do the facts Cutler alleges plausibly establish that Cigna violated any of the handful of 

cited CMS rules and guidance.  He alleges, for example, that “in conversations” with THM, two 

Cigna employees referred to 360 exams as “health risk assessments” or “HRAs,” which he asserts 

“did not involve the diagnosis of any diseases.”  Doc. No. 264 ¶ 54.  But the regulation he cites 

for that proposition explains that HRAs are “an evaluation tool” that captures, “at a minimum,” 

certain patient risk factors and may be “administered by a health professional” “prior to or as part 

of” annual wellness visits.  42 C.F.R. § 410.15(a).  As the contracts and 360 forms make clear, 360 

exams require diagnosis of current conditions—in addition to any standard HRA components.  Ex. 

B at 1; Ex. C ¶ A-1.1; Ex. D at 3-7.  CMS has long encouraged MAOs to conduct HRAs as a “best 

practice” for in-home exams, Announcement CY 2016 at 146, acknowledging that “HRAs can be 

a tool for early identification of health risks to improve beneficiaries’ health outcomes” and that 

“MAOs may submit diagnoses documented in HRAs for risk adjustment,” Grimm, OIG, Billions 

in Estimated Medicare Advantage Payments From Diagnoses Reported Only on Health Risk 

Assessments Raise Concerns 20, 38-39 (2020).  That forecloses any suggestion that diagnoses from 

360 exams were invalid for risk adjustment because they had elements in common with a standard 

HRA. 

Like the Government, Cutler points to various “ICD standards” and CMS guidance.  But 

the facts he alleges do not plausibly establish that Cigna violated those provisions.  In particular, 

Cutler relies on guidance that “uncertain, probable, or suspected diagnoses may not form the basis 

of legitimate claims for risk-adjustment payments.”  Doc. No. 264 ¶ 33 (citing CMS, 2008 Risk 

Adjustment Data Technical Assistance For Medicare Advantage Organizations Participant Guide 

(“2008 Risk Adjustment Guide”) § 7.2.4; CMS, Medicare Managed Care Manual (2004)).  The 

guidance at issue, however, directs coders not to code “diagnoses documented as ‘probable,’ 

‘suspected,’ ‘questionable,’ ‘rule out,’ or ‘working.’”  2008 Risk Adjustment Guide § 6.4.2 
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(emphasis added); accord CMS, ICD-10-CM Official Guidelines for Coding and Reporting § IV.H 

(2022) (“ICD-10 Guidelines”); CMS, ICD-9-CM Official Guidelines for Coding and Reporting § 

IV.I (2011) (“ICD-9 Guidelines”).  As his own patient examples show, none of the diagnoses on 

the 360 forms was documented as “suspected,” “uncertain,” or merely “probable.”  See Doc. No. 

262-1.  Nor does Cutler allege otherwise.5 

b) Scienter 

Even had Cutler plausibly alleged that Cigna submitted diagnosis codes for unconfirmed 

conditions—which he has not—his theory would still require dismissal for failure to satisfy the 

FCA’s “rigorous” scienter requirement.  Universal Health Servs., Inc. v. U.S. ex rel. Escobar, 579 

U.S. 176, 192 (2016).  The FCA requires that a defendant act “knowingly,” which includes “actual 

knowledge of the [falsity of the] information,” as well as “deliberate ignorance” of or “reckless 

disregard” for “the truth or falsity of the information.”  31 U.S.C. § 3729(a)(1), (b)(1).  Cutler must 

accordingly allege specific facts establishing that Cigna was at least “conscious of a substantial 

and unjustifiable risk” it was submitting invalid diagnoses.  U.S. ex rel. Schutte v. SuperValu Inc., 

143 S. Ct. 1391, 1400-01 (2023).  He fails to meet this high bar.    

Cutler suggests that Cigna knowingly violated (1) guidance prohibiting coding uncertain 

 
5 Cutler does not address how the facts he alleges implicate any other ICD standard.  Like the 
Government, he alleges that diagnoses “must be based on documented conditions that require or 
affect patient care, treatment, or management.”  Doc. No. 264 ¶ 33.  His own patient examples, 
however, document a treatment plan (“Meds,” “Monitor,” “Diet,” “Labs,” or “Referral”) for each 
diagnosis.  Doc. No. 262-1.  That is facially sufficient documentation that a condition affected 
patient care and was being treated or managed.  Cutler argues Cigna was prohibited from reporting 
“diagnosis codes surmised from prescription medications, medical history, and diagnostic labs.”  
Doc. No. 264 ¶ 33.  But the guidance prohibits coding from “alternative data sources,” “such as 
pharmacy records.”  2008 Risk Adjustment Guide § 3.2.4.  It does not prohibit a clinician from 
relying on medications or medical history to establish that a patient has and is being treated for a 
previously diagnosed condition.  Nor does Cutler allege that Cigna coded pharmacy records—he 
alleges it coded the 360 forms, Doc. No. 264 ¶¶ 55, 58—and under the ICD guidelines, the 
clinician’s “statement that the patient has a particular condition is sufficient” to code and report 
that diagnosis to CMS regardless of the “clinical criteria used by the provider to establish the 
diagnosis.”  ICD-10 Guidelines § I.A.19. 

Case 3:21-cv-00748     Document 267     Filed 09/11/23     Page 22 of 34 PageID #: 8422



 

16 

or probable diagnoses; and (2) guidance supposedly prohibiting diagnoses “surmised from” non-

exam criteria.  Doc. No. 264 ¶ 33.  As explained, Cutler has misinterpreted these guidelines.  See 

supra pp. 14-15.  But even giving credence to his legal interpretations, the contracts he himself 

relies on refute any allegation that Cigna was aware of the possibility of a false claim.  The 

contracts required clinicians to “diagnose and provide suggested care management” based on “a 

comprehensive health exam,” “clinical history including medications,” and “past and current 

health status.”  Ex. B at 1; Ex. C ¶ A-1.1.  The contracts also required clinicians to maintain all 

necessary state and federal licenses, to comply with all applicable laws, and to perform the exams 

“in accordance with good and customary industry practices.”  Ex. A ¶ 3(a)-(b); Ex. B at 2; Ex. C 

¶ A-1.3.  In short, the contracts demonstrate that both Cigna and its vendors understood that in-

home exams were medical encounters in which medical professionals would diagnose a patient’s 

current medical conditions through a comprehensive exam.    

Cutler tries to suggest Cigna had improper motives by alleging that it trained 360 vendors 

to “diagnose serious health conditions,” had a financial interest in reporting diagnoses, and used 

data analysis to identify at-risk members.  Doc. No. 264 ¶¶ 62-84.  None of those allegations 

plausibly establishes that Cigna was aware of a “substantial and unjustifiable risk” any diagnosis 

was false or invalid.  SuperValu, 143 S. Ct. at 1400-01.  Under the MA payment model, MAOs 

bear the financial risk for their members’ care and are incentivized to ensure that conditions are 

identified early so that the conditions and costs associated with them can be appropriately 

managed.  MAOs must document the health status of their members every year, or they will not 

be paid for it—even for chronic conditions reported in prior years.  See 2008 Risk Adjustment 

Guide § 6.4.1.  And the MA payment model encourages MAOs to identify and document higher-

risk conditions so that these conditions can be managed.  At most, then, Cutler’s allegations show 

that Cigna had the same incentives every MAO has—incentives the Government created—to 
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document members’ health status and be “paid appropriately” for expected costs.  Id. § 3.5.1.  No 

plausible inference of fraud can be drawn from those generalized allegations.   

Further, even if Cutler’s interpretations of the relevant legal requirements were correct, he 

has not alleged facts demonstrating that Cigna was aware of, and then disregarded, those 

interpretations.  In SuperValu, the relators alleged that defendants subjectively “believed” their 

claims for payment were false, pointing to “notice[s]” the defendants received about the correct 

meaning of the guidelines and company executives’ emails “rais[ing] concerns” about concealing 

information from regulators.  140 S. Ct. at 1398.  In contrast, Cutler has not alleged that Cigna had 

notice—much less subjectively “believed”—that coding diagnoses from in-home exams was 

inconsistent with CMS regulations or guidance.  To the contrary, CMS’s approval of the practice 

advised Cigna that such risk adjustment data was acceptable.  See supra p.3. 

c) Materiality 

Nor do Cutler’s allegations satisfy Escobar’s “demanding” materiality standard.  579 U.S. 

at 194.  Under Escobar, courts consider (1) whether “the Government designates compliance with 

a particular [legal] requirement as a condition of payment”; (2) whether it “consistently refuses to 

pay claims in the mine run of cases based on noncompliance” or, conversely, pays claims in full 

“despite actual knowledge that certain requirements were violated, and has signaled no change in 

position”; and (3) whether the “noncompliance is minor or insubstantial” or instead goes “to the 

very essence of the bargain.”  Id. at 193-95 & n.5.   

On this issue, Cutler offers only the conclusory assertion that Cigna’s “submission of 

invalid and unsupported ICD codes is material” to CMS’s payment because “valid diagnosis codes 

are key to the integrity of the MA Plan,” and “[v]arious contractual and regulatory materials”—

specifically, the ICD Guidelines—“require MA[Os] to submit accurate diagnostic data.”  Doc. No. 

264 at 29.  This merely parrots the Government’s materiality allegations.  See Doc. No. 178 ¶¶ 91-
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101.  As Cigna has already explained, the Government has not plausibly alleged that any non-

compliance with legal requirements was material to CMS’s payment decisions.  Doc. No. 196 at 

43-47.  Cutler himself does not allege that compliance with the guidelines he cites was designated 

as a condition of payment.  And CMS’s explicit study of diagnoses from in-home exams—as well 

as several public sources raising the same allegations he does here—leave no doubt that CMS has 

known for years that Cigna and other MAOs were reporting diagnoses from in-home exams that 

did not comply with Cutler’s views of the relevant law.  Supra pp. 3, 6-8.  Yet Cutler nowhere 

alleges that CMS retreated from its longstanding acceptance of and payment for in-home 

diagnoses. 

2. Cutler has not plausibly alleged that Cigna knowingly submitted 
invalid mental health diagnoses 

a) Falsity 

Cutler also fails to plausibly allege an FCA claim for his theory that Cigna knowingly 

submitted invalid mental health diagnoses made by unqualified providers.  Again, Cutler does not 

allege that any mental health diagnoses made during 360 exams were factually false, i.e., that the 

patients did not in fact have the reported mental health conditions.  And the completed 360 forms 

for his five patient examples show the opposite—that the patient was being treated for existing 

mental health conditions at the time of the in-home exam:6   

 The patient examined on February 2, 2016, was diagnosed with paranoid schizophrenia 

and bipolar disorder, and was taking Risperidone, which treats schizophrenia and bipolar 

 
6 On a motion to dismiss, courts can take judicial notice of medication labels publicly available on 
the FDA website, because “the labels are documents not subject to reasonable dispute.”  In re 
Epogen & Aranesp Off-Label Mktg. & Sales Pracs. Litig., 590 F. Supp. 2d 1282, 1286 (C.D. Cal. 
2008); see also Ebel v. Eli Lilly & Co., 536 F. Supp. 2d 767, 781 (S.D. Tex. 2008) (taking judicial 
notice that Paxil is a centrally acting drug through publicly available Prescribing Information on 
FDA website), aff’d, 321 F. App’x 350 (5th Cir. 2009). 

Case 3:21-cv-00748     Document 267     Filed 09/11/23     Page 25 of 34 PageID #: 8425



 

19 

disorder,7 and Paxil, which treats major depressive disorder.8  Doc. No. 262-1 at 20.   

 The patient examined on February 23, 2016, was diagnosed with paranoid schizophrenia 

and major depressive disorder, and was taking Risperidone, which treats schizophrenia, as 

well as Sertraline (commonly known as Zoloft), which treats major depressive disorder.9  

Doc. No. 262-1 at 3.  The clinician indicated that the major depressive disorder was in 

“partial remission” at the time of the exam.  Id. at 9. 

 The patient examined on February 25, 2016, was diagnosed with paranoid schizophrenia 

and major depressive disorder, and was taking Invega, which treats schizophrenia;10 

Lorazepam, which treats anxiety disorders;11 Paxil, which treats major depressive disorder; 

and Risperidone, which treats schizophrenia.  Doc. No. 262-1 at 64.  The clinician indicated 

that the anxiety and depression were “controlled on med[ication],” and that the patient’s 

depressive disorder was in “partial remission.”  Id. at 65, 70. 

 The patient examined on March 1, 2016, was diagnosed with paranoid schizophrenia and 

major depressive disorder, and was taking Alprazolam, which treats anxiety and panic 

disorders;12 Bupropion, which treats major depressive disorder;13 Clozapine, which treats 

schizophrenia;14 and Trazodone, which treats major depressive disorder.15  Doc. No. 262-

1 at 35.  The patient’s medical history also indicated a history of “suicidal ideation.”  Id. 

 
7 Risperdal® (Risperidone) Prescribing Information, NDA 020272/S-077, at 1, 3 (Mar. 1, 2016). 
8 Paxil® Prescribing Information, NDA 020031/S-071, at 4-7 (July 18, 2014).   
9 Zoloft® (Sertraline) Prescribing Information, NDA 019839/S-084, at 5-10 (Sept. 12, 2014). 
10 Invega® Prescribing Information, NDA 021999/S-029, at 1, 3 (Apr. 29, 2014). 
11 Ativan® (Lorazepam), Prescribing Information, NDA 017794/S-044, at 2 (Dec. 16, 2016). 
12 Xanax® (Alprazolam), Prescribing Information, NDA 018276/S-052, at 3-5 (Dec. 16, 2016). 
13 Wellbutrin® (Bupropion) Prescribing Information, NDA 18644/S-048, at 1-2 (Dec. 16, 2014). 
14 Clozaril® (Clozapine), Prescribing Information, NDA 019758/S-074, at 1, 4 (Sept. 18, 2015). 
15 Trazodone® Prescribing Information, ANDA 071196/S-062, at 1 (June 2, 2015). 
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 The patient examined on July 13, 2016, was diagnosed with paranoid schizophrenia and 

major depressive disorder, and was taking Alprazolam, which treats anxiety and panic 

disorders, and Trazodone, which treats major depressive disorder.  Doc. No. 262-1 at 49. 

In short, all of Cutler’s examples confirm that nurse practitioners were recording mental health 

conditions only where the medications documented on the face of the 360 form clearly support 

that the patient had already been diagnosed with and was being treated by a prescribing physician 

for the mental health conditions at issue at the time of the 360 exam.  It is therefore unsurprising 

that Cutler makes no effort to allege that these members did not, in fact, have the conditions the 

nurse practitioners diagnosed.  Thus, he has not alleged any factual falsity. 

Instead, Cutler alleges the diagnoses were nevertheless “invalid,” or legally false, because 

the nurse practitioners who conducted in-home exams were not qualified to “initially diagnose” 

“complex” mental health conditions like major depressive disorder, by “[t]horoughly ruling out 

other diagnoses.”  Doc. No. 264 ¶¶ 112-13.  But none of his patient examples suggests that any 

new or unconfirmed mental health condition was reported from any in-home exam.  The failure to 

offer a single example illustrating his theory is itself grounds for dismissal.  See U.S. ex rel. Bledsoe 

v. Cmty. Health Sys., Inc., 501 F.3d 493, 510 (6th Cir. 2007).   

More fundamentally, Cutler’s legal falsity theory fails because he does not plausibly allege 

that CMS requires providers to hold any special certifications to diagnose existing mental health 

conditions.  See Doc. No. 264 ¶¶ 105-115.  To the contrary, CMS has repeatedly acknowledged 

that nurse practitioners are an acceptable provider type for the purpose of submitting diagnoses for 

risk adjustment, see, e.g., CMS, Medical Managed Care Manual (“2014 MMCM”) (2014), at ch. 

7 tbl.19 (listing nurse practitioners as a clinical specialist capable of diagnosing for risk 

adjustment), including in the context of in-home health assessments, see Advance Notice of 
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Methodological Changes for Calendar Year (CY) 2014 for Medicare Advantage (MA) Capitation 

Rates, Part C and Part D Payment Policies and 2014 Call Letter (“Advance Notice CY 2014”) 22 

(Feb. 15, 2013) (noting that health risk assessments are appropriate when “conducted as a face-to-

face encounter by a provider that is an acceptable risk adjustment provider type (e.g., a physician 

or nurse practitioner)” (emphasis added)), and CMS has not indicated any limitation on a nurse 

practitioner’s competencies in this regard.16  Cutler identifies no CMS regulation limiting MAOs’ 

ability to submit a diagnosis from a risk-adjustment-eligible provider type, including a nurse 

practitioner, for any condition, including mental health conditions.  That is fatal to his FCA claim.  

See Chesbrough v. VPA, P.C., 655 F.3d 461, 468–69 (6th Cir. 2011) (explaining that relators’ 

allegations were deficient where they failed to allege that state-level requirements were recognized 

in Medicare regulations or were a prerequisite to payment). 

Cutler does allege that providers were required to have certain qualifications to diagnose 

mental health conditions as a matter of state medical practice.  But he does not allege that any such 

state law requirements were incorporated into CMS’s risk-adjustment requirements.  See id.   

In any event, none of the state laws Cutler identifies requires nurse practitioners to hold a 

specialty certification to diagnose mental health conditions, see Doc. No. 264 ¶ 105, let alone to 

do so in those instances where the patient is already receiving treatment for the condition.  The 

only law Cutler does identify, 49 Pa. Code § 21.282a(b), does not prohibit nurse practitioners from 

 

16 Cutler’s patient examples show that the nurse practitioners who conducted the 360 exams also 
screened patients for depression using the Patient Health Questionnaire (“PHQ”)-9.  See Doc. No. 
262-1 at 11, 28, 43, 57, 72.  Although Cutler characterizes this as a “basic questionnaire,” Doc. 
No. 264 ¶ 115, CMS itself has described the PHQ-9 as a tool “to screen, diagnose, monitor, and 
measure the severity of depression.”  See CMS, Summary of Representative Clinical Depression 
Screening Tools 3 (Nov. 30, 2015).  And it has determined that depression screening through the 
PHQ-9 and other tools is “reasonable and necessary for the prevention or early detection of illness 
or disability.”  CMS, National Coverage Analysis (NCA) Decision Memo – Screening for 
Depression in Adults (Oct. 14, 2021). 
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making mental health diagnoses without a certification, as Cutler suggests, but rather requires only 

that nurse practitioners act “in collaboration with a physician as set forth in a collaborative 

agreement and within the CRNP’s specialty” when “establish[ing] medical diagnoses.”  49 Pa. 

Code § 21.282a(b).  That says nothing about mental health diagnoses, and Cutler acknowledges 

that the nurse practitioners at THM who performed the 360 exams had, in fact, “entered into a 

collaboration agreement with THM’s supervising physician, Dr. Christopher Bloom.”  Doc. No. 

264 ¶ 103.17 

Cutler alleges that “[s]imilar statutes” in “other states” where 360 exams were performed 

require nurse practitioners to hold specialty psychiatric certifications, but he cites no other state 

law.  Id. ¶¶ 105-106.  Cutler has a duty to identify such laws, if any exist.  At most, the states he 

names—Arizona, Georgia, Oklahoma, South Carolina, and Tennessee—mirror Pennsylvania by 

generally requiring nurse practitioners to practice within their area of specialty or that of their 

supervising physician.  See Ariz. Rev. Stat. § 32-1601(23); Ga. Code Ann. § 43-24-25(c); Okla. 

Stat. tit. 59, § 567.3a; S.C. Code Ann. § 40-33-20(45); Tenn. Code Ann. § 63-7-123.  No state law 

of which Cigna is aware requires a specialty certification for diagnosing existing mental health 

conditions when patients are already undergoing treatment.  Accordingly, Cutler has not plausibly 

alleged that any state laws were violated here. 

b) Scienter 

Even if in-home providers had actually diagnosed certain mental conditions outside the 

scope of their state medical practice and those scope-of-practice limits were incorporated into 

CMS’s payment requirements—neither of which Cutler has plausibly alleged—he fails to 

 
17 Nor does the Texas Board of Nursing position statement that Cutler identifies, Doc. No. 264 
¶ 107, mandate that nurse practitioners hold a particular certification to make mental health 
diagnoses.  By its own terms, that statement “do[es] not have the force of law,” but rather is “meant 
to provide guidance.”  Texas Board of Nursing, Board Position Statements 1 (2023).   
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adequately plead that Cigna knew any of that.  To the contrary, the contracts between Cigna and 

its vendors obligated the vendors to ensure that all “assessing provider[s]” were appropriately 

“credentialed, licensed and qualified,” to “maintain any and all licenses, permits and other 

approvals that are required for the performance of” the 360 exams, and to “comply with all 

applicable laws and regulations in the performance of” the exams.  Ex. A ¶ 3(a); Ex. B at 2, 6.  

Cutler offers no allegations suggesting that Cigna should have questioned rather than relied on 

vendors’ contractual commitments to comply with state licensing and medical practice 

requirements, or that Cigna was otherwise “conscious” of and disregarded a “substantial risk” that 

its risk-adjustment submissions may have therefore violated CMS requirements.  SuperValu, 140 

S. Ct. at 1400-02. 

c) Materiality 

Cutler also fails to establish materiality with respect to his second theory.  Even if Cigna 

had submitted mental health diagnoses that it had reason to know were invalid due to providers’ 

alleged non-compliance with state laws limiting the provider’s scope of medical practice—and, 

again, Cutler has not plausibly alleged any of that—his theory still fails because he has not included 

any allegations suggesting that CMS would have denied payment for a diagnosis that a provider 

made in violation of such state laws.  To the contrary, CMS has repeatedly reiterated that nurse 

practitioners are acceptable providers for the purpose of diagnosing conditions for risk adjustment 

without limitation.  See, e.g., 2014 MMCM ch. 7 tbl.19; Advance Notice CY 2014 at 22.  And it 

has continuously made risk-adjustment payments to MAOs for mental health diagnoses made in 

home by nurse practitioners.  See supra pp. 6-8.  That is strong evidence of immateriality.  See 

Escobar, 579 U.S. at 193-95 & n.5. 

D. The FCA’s Qui Tam Provisions Are Unconstitutional 

Independently, the TAC should be dismissed because the qui tam provisions under which 
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Cutler seeks to litigate in the “name of the Government,” 31 U.S.C. § 3730(b)(1), violate Article 

II of the Constitution by infringing on the Executive Branch’s law enforcement authority.  The 

Sixth Circuit has rejected this argument, see U.S. ex rel. Taxpayers Against Fraud v. Gen. Elec. 

Co., 41 F.3d 1032, 1040-42 (6th Cir. 1994), so Cigna raises its challenge to the qui tam mechanism 

here simply to preserve these “substantial arguments” for further review, U.S. ex rel. Polansky v. 

Exec. Health Res., Inc., 143 S. Ct. 1720, 1741 (2023) (Thomas, J. dissenting); see also id. at 1737 

(Kavanaugh & Barrett, JJ., concurring); Constitutionality of the Qui Tam Provisions of the False 

Claims Act, 13 Op. O.L.C. 207, 221-24, 228-32 (1989). 

II. AT A MINIMUM, THE NON-MAO DEFENDANTS SHOULD BE DISMISSED 

Even if Cutler could otherwise continue his case—and he cannot for the reasons set forth 

in Part I—Alegis, Home Physicians Management, and Gulf Quest should be dismissed from the 

case because, by Cutler’s own allegations, they are neither MAOs nor involved in the design of 

the 360 Program that he challenges.  Rule 9(b) requires “specific allegations as to each defendant’s 

alleged involvement.”  N. Port Firefighters’ Pension-Local Option Plan v. Fushi Copperweld, 

Inc., 929 F. Supp. 2d 740, 773 (M.D. Tenn. 2013).  Cutler “may not rely upon blanket references 

to acts … by all of the defendants, for each … is entitled to be apprised of the circumstances 

surrounding the fraudulent conduct with which [it] individually stands charged.”  U.S. ex rel. 

Bledsoe v. Cmty. Health Sys., Inc., 342 F.3d 634, 643 (6th Cir. 2003) (quotation marks and citation 

omitted); see also D.E.& J Ltd. P’ship v. Conaway, 284 F. Supp. 2d 719, 730 (E.D. Mich. 2003) 

(group pleading violates Rule 9(b)’s specificity requirement), aff’d, 133 F. App’x 994 (6th Cir. 

2005).  Cutler’s claims as to the three non-MAO defendants do not meet those standards. 

Specifically, Cutler alleges that Alegis and Home Physicians Management—which he 

refers to collectively as “Alegis”—provide home health services, including “the in-home 

assessments at issue.”  Doc. No. 264 ¶¶ 17-18.  He makes no allegation that either entity is an 
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MAO or had any role in the design of Cigna’s 360 Program.  As to Alegis, he alleges only that it 

was a 360 vendor and used a “disclaimer” for 360 forms similar to other vendors’.  Id. ¶¶ 48, 57.  

Far from implicating Alegis in the conduct of MAOs owned by Cigna, Cutler’s allegations suggest 

the opposite—that Alegis was identically situated to other 360 vendors apart from being a Cigna 

subsidiary, and performed in-home exams at Cigna’s direction, unaware of any allegedly invalid 

risk-adjustment submissions to CMS.  See, e.g., id. ¶¶ 40, 48-58.   

Similarly, as to Gulf Quest, Cutler alleges that it provides management services to a Cigna 

entity that operates MA plans and that it provided a data-mining tool to rank plan members based 

on their likelihood to have, or be at highest risk for contracting, “certain high revenue diseases.”  

Id. ¶ 63.  Cutler fails to adequately plead that, in providing those services to MAOs, Gulf Quest 

knowingly submitted, or caused to be submitted, any false claim for payment to CMS.  United 

States ex rel. Hendrickson v. Bank of Am., N.A., 343 F. Supp. 3d 610, 635 (N.D. Tex. 2018) 

(“Relator’s vague group pleading approach cripples his ability to establish scienter.”), aff’d, 779 

F. App’x 250 (5th Cir. 2019).  Cutler’s claims against the three non-MAO defendants—Alegis, 

Home Physicians Management, and Gulf Quest—should accordingly be dismissed with prejudice. 

CONCLUSION 

The Court should dismiss Cutler’s third amended complaint with prejudice. 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF TENNESSEE 

NASHVILLE DIVISION 
 
 
UNITED STATES OF AMERICA  
ex rel. ROBERT A. CUTLER, 
 

Plaintiff, 
 
v. 

 
CIGNA CORP. et al., 
 

Defendants. 
 

  
 
Civil Action No. 3:21-cv-00748  
 
District Judge Eli J. Richardson 
 
Magistrate Judge Jeffrey S. Frensley 
 
JURY DEMAND 

 

DECLARATION OF CHARLES C. SPETH  
IN SUPPORT OF DEFENDANTS’ MOTIONS TO DISMISS 

 
I, Charles C. Speth, hereby declare as follows: 

 
1. I am a partner at the law firm Wilmer Cutler Pickering Hale and Dorr LLP and 

represent Defendants in the above-captioned case in which I have been admitted pro hac vice to 

appear and practice before this Court. 

2. Attached as Exhibit A is a true and correct copy of the “Business Services 

Agreement,” entered into on May 2, 2013 between Texas Health Management, LLC, and The 

Cigna Group’s subsidiary HealthSpring Life & Health Insurance Company, Inc.  This document 

is referenced in Relator’s third amended complaint.  See, e.g., Doc. No. 264 ¶¶ 47-50, 121. 

3. Attached as Exhibit B is a true and correct copy of the “Amendment To Business 

Services Agreement By And Between HealthSpring And Texas Health Management,” executed 

on January 26, 2016 between Texas Health Management, LLC, and The Cigna Group’s subsidiary 

HealthSpring Life & Health Insurance Company, Inc.  This document is referenced in Relator’s 

third amended complaint.  See, e.g., Doc. No. 264 ¶¶ 47-50, 121. 

Case 3:21-cv-00748     Document 268     Filed 09/11/23     Page 1 of 3 PageID #: 8435



 

2 

4. Attached as Exhibit C is a true and correct copy of the “Amendment To Amended 

And Restated Clinical Services Agreement,” entered into on July 1, 2015, between Alegis Care 

Services and The Cigna Group’s subsidiary HealthSpring Inc.  This document is referenced in 

Relator’s third amended complaint.  See, e.g., Doc. No. 264 ¶¶ 47-50. 

5. Attached as Exhibit D is a true and correct copy of the standard 360 

Comprehensive Assessment Form 2016.  This document is referenced in Relator’s third amended 

complaint.  See, e.g., Doc. No. 264 ¶¶ 56-61, 68, 73, 81-83, 87, 90-92, 94-99, 102, 104, 109-111, 

115-117, 125. 

6. Attached as Exhibit E is a true and correct copy of the January 2014 Cigna 

HealthSpring 360 Comprehensive Physical Exam cover page.  This document is referenced in 

Relator’s third amended complaint.  See, e.g., Doc. No. 264 ¶¶ 56-58. 

7. Attached as Exhibit F is a true and correct copy of the Alegis Care cover letter 

template for transmittal of 360 Forms.  This document is referenced in Relator’s third amended 

complaint.  See, e.g., Doc. No. 264 ¶¶ 56-58. 

8. Attached as Exhibit G is a true and correct copy of a December 29, 2017 email 

from Joe Stroffolino to Dirk Wales and Casey McKeon.  This document is referenced and was 

originally attached to another email included in Exhibit A to Relator’s third amended complaint.  

See Doc. No. 264-1 at 2. 

9. Attached as Exhibit H is a true and correct copy of a draft letter from Robert Cutler 

to the Office of the Inspector General of the Department of Health and Human Services.  This 

document is referenced in Relator’s third amended complaint, see Doc. No. 264 ¶ 93, as well as in 

Exhibit A to Relator’s third amended complaint. see Doc. No. 264-1 at 5. 
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true 

and correct.   

 
Date: September 11, 2023 s/ Charles C. Speth   
 Charles C. Speth 
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BUSI NIESS SE RVtCES A_GREEM ENT 

THIS BUSI I SS SERVICES AGREEMENT, 1s made to be e eclive as o 
he 1.§_ day or May , 2013 (herema'tter referred o as the ''E active Date"), by a d 

between TeJCas -ealth Managemen, LLC, a Delaware corpo atlon {"VENIIJOR" er 
"THM"), and HealthSpring Life & Hea nsurenoe Company, lno., a Texas insurance 
company ("HEALTHSPRI G"}. 

WITNESS ETH 

WHEREAS, EALTHSPRl G wishes o r,gage VENDOR to perfo ee ain 
business services for I EAL THSPRING· and 

WHEREAS, the p rpose of is w tte Agreemen is to set forth the rights and 
obligaUons of HEALTHSPRING and VENDOR, wi h respect lo, t s rvloe to be 
rendered to HEAL TI-IS PRING by VE DOR. 

OW, TMEREIFORll:1 in oonsideratio of the above priemises and of e u ual 
promises, whic are set forth in this Agreement. HEALTIHSPRING and VE DOR. 
in end ng to be leg,afly bou d, hereby agre as · allows: 

1. 
,Defin tons. In addition o e o er definitions. whrch a.re se: forti in hrs Agre ment, 
t e, follow ng words. shall be defi ed as set forlh in this Section 1. All words no 
defined in this Section 1. or in any o er prov'sian of this Agreemen , hall be 
in erp eted by reference tot elr ordinary a d ,customary meaning 

fitl S:~v~!:~i:i!. Servfc_e . Shall mean those speoi 1cally ou~llned 1i11 Ex lbi A 

(bl HEALTHSPRI G . Shall ean and include HEALTHSPRI G, and 
all of its affiliated and related compa ces, indMidua,ls aod other 
organizations. 

W VENDOR. Shall mean and nclude VENDO,R, and all o 
affllia ed a:nd related compan es, nd viduals nd othe o:rganiza ions. 

2. Term ,and Termination. 

00 Term he ini i·a1 term of thT.s Agree men shall be for one (11) year 
commencing on lhe Effective Dae, and shall automatioaUy r n w u I ss ·Iha Ag eemen . 1s 
erminated in accordance with the pro ·sions er,ein. 

(bl No Cau e Termination. This Agreement may be er inat:ed, In 
its en irety or wi h respect to an individual Covered Service provided u der tlie Agreement, by 
either party or any reason at any time, provided al the party W1shing· o el'Till nate provldes 
the olher party hereto, w· h a written notice of such · ,ermination ninety (90} days p ·or to the 
dale o w ioh termination rs to take effect 

w 
either party i t 

--------=---...... ---c_a_u.,.....~;;.._• This Agre -men ay be erminat d by 
other party commits a material breach of a material provision o is 
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Agreemen , provid d, that the pa y fs 1ng to terminate 'I 1s Agreement provides the a er 
parfy hereto, with a writte no · ce se ti g fortlh a etai!ed d@sc ip 10 of he 1lleged material 
breach, a d lhe ot er p.arty ra Is lo remedy such bntac within t 1rty (30) days after receivrn 
such no ice 

l.dl Work in Progress. I · this Agreemen 1s terminated by e1tt,er party all 
wo · 1n p ogress shall continue o completion. and HEALTHSPRING hernby grees to pay 
VENDOR or the Co\ler,ed Services, 1 accordance - h he terms and coriditio s of th is 
Agreeme t. 

3. VENDOR Dbliga, ions.. n performing the Covered Services under 1s Agreeme t, 
VENDOR hereby agrees to comply with all of the fallowing requirements 

(IJ ,Mai tenance of L"cens,es. VENDOR shall mafntarn any a d all 
licenses, p rmits l"ld other approvals lha are 11eq ired for the performance of e Covered 
Services, as appHoable. 

00 Compliance with Law ·. VENDOR shall comply wi h a'II applicable !aw-s 
and regula lo Tn he rformance of -he Covered Sentfce for HEAL THSPR,1 G, including, 
but no lim ted to, lhe provisions of the Health Insurance Portabillty and Accouliltabi11ty Act o 
966 (' HIPAA'}, as o tlined in · he ,Business Associa e A,greemen executed between the 

parti&S. 

00: St:atiu of Contractor. It is expressly ack owledged that he VE 00:R 
is an '1 dep-enden · contractors," and no hing in this Agreement is 1n rided and olt!i g shal'I 
be construed to crea.te ri ,employer/employee, partnership, Jo nl 'fflnture or o her type of 
relationsh p, or to allow either to ,exerds,e rontrol or dkection over the manner er method by 
whic the ,other performs th services that are he subjec matter of this Agre ment: pmvided 
al .ays that the Covered Services o be provided e-reunder shall be furnished in a manner-
consistent wit the sta dards govemi· g such &erv1oes a d tie provisions of lhis Agreement. 

4. HEALTHISPRIING Obllgatlons. Duri g the em, of this AgfEl'amen 
HIEAL THSPRING shaH provide he support and other resources requ ired in order to 
facil'tate the perJorrnance of ttle Covered Services by VE 'DOR IHEAL THSPRING 
hereby agree-s to comply i h au o the following requi ements. 

!!} Compliance with Laws. EAL THSPRING shall compty wi~ all 
appHcabt - raws and regulations in t e performance of ils obligat1011s under this Agreement 

00 Approvars. If this Agreement requires lhe oo sent, approval and/or 
o er acknowledgement b H1EALTHSPRING, before an action may be ta en, 
HEALTHSP.IR.ING hereby agrees tha !ls approval ill be on a "me 'I basis. 

{sl Regufatc01Y. HIEALTHSPRING shall he responsible for all insurance 
and othe 11egulatory compliance in connection with l:he development a d 1mp!ementation o 
all approved projects HEAL HSPR1NG hereby agrees ha no products shall be marketed by 
HEAL T SPR1 iG , wl hout all of ltle· required governmerilal a d other approvals. 

5. Fees and Expens 

Case 3:21-cv-00748     Document 268-1     Filed 09/11/23     Page 3 of 8 PageID #: 8440



(a) Reimbllrsement. D nng the Term o 1s Agreemeril , HEALTHSPRING 
s all reimburse VENDOR or Cov red Services in accordance with Exhibi IB 
at ached re o, within 95 days of cla ims receipl . 

6. BIi ing. Ad'!fanee • Etc. HEALTHSPRI G and VENDOR ereby agree lha 11 
ees, exp nse reimbursements and ot er payme.n s required by is Agreements all be 
pa id by HEAL THSPRING to VENDOR In a mely mar,n r, and shall be billed in 
accordance Ith Exhibi B. 

7 C<1nlidentiality.ln t re c.ourse of carrying out o · · e erms and conditloos of his 
Agreement, the parties may have access to confidentia l information co cem[ng s 
other party nd !ts .afflll:ates rconftdentlal lnforma to "). Therefore, eac party here o 
agrees to e followlng: 

{a) Each arty is o ly auttionzed to view or use the o her party's 
Co fiden lal lnfmrna Ion to he e)(tenl eressary lo assess a potential buslliless process 
er opportunity, a d/ono cany out the em,s and co ditions of · is Agre m t; 

(b) Nei er party may remove the other 1partys Co fidential 
In ormatio · from '~he other party's premfa,es, without prior penn1ssion; and 

(c.) Each pa · may only ,disc1ose the other party's Con de Hal 
lnrormat o lo ft em loyees an _ 'nde;pendent contraotor-s w o have a need for lhe 
nformat1on lo p orm eir asks: provided however, th m'llner o · ' e Confidential 
Information agl'\ees In writing to such disclosure In advance and the employ e or 
·nd pendent contractor 11eceiving such Confidential Information agrees to be bo nd o 
the terms of cnsclos ire a:s set forth herein. 

The term "Confide:n ial fnformation'' shall not include information. which ls 
(i} p1..1blidy known, (ii) rightfully received from a thfrdl party, (iii) indepe:ndently developed 
without usfng information obtained from the other party so long as &1.Jch independent 
development. can 1ba ciearly documented a d verfffed, or (iv) which Is required to be 
disclosed p.ursuan· to a 1rBqutre -ent of a govemme tal a,gency o:r law, so long as t @ 

disclosing party pro...-ides the other party with wrl ten once of such r quiremenl, prior o 
any sue - d1sclosure, if possible. 

E ch party understands and acknowledges t al any unaut olizsd se or 
disclosure of Co fidentla l Information may subject them to fiabi ity lo 1he oh r party, 
and/or to others , and "ereby agrees, to indemnify th o her party, as s-e · 'forth rn Section 
1 O ,of ff1is Agreement. 

s. utual lndemoiflcation.Each ,party to, this Agn~emenl on beha'I o r se1f and its 
respectiw affl I ia tes, rela ed co rnpa nies, sucoes or:s and a s,s ig ns here by agrees lo 
indemnify, hold harm less and defend the other party hereto, and such oth party's 
a •1liates, rela •&d companies, officers, directors, and employees rorn and ag ins , any 
and all fines, penal ·es, losses, liabili ·es, claims, actlo s, prooeedings ( he her legal or 
adminis ra ive), damages, !nju ies, demands, aosts, eXipenses, attorneys' ·ees and o er 
I abilities incurre by he protected rties , and which arise from the rndemnifying party's 
performance, non-performance andfor breach of this Agreement. 
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9. Ott,- r Provis ion . 

( a1) - i cellaneous. This Agreerne t ( i) hall bfnd a d inure to t e 
benefi o the parties hereto and t efr res ective ge.nts, o er legal 
representa 1v@s succss ors and to e exten is Agree t is assignable, 
assigns: (ii) may e xecuted in o e or more co nterparts (including signed faxes), 
each of whic shall e deemed · o be an orfglnal copy of is Ag eemenl, and all of 
which when ta en togethe,r , s all be deemed o cC>nsti ute one and e same 
inslrume t; (ili ) 'shall be construed under nnessee law; (iv) may ol b.e assig e , 
wa ived and/or o herwise modified m any a ner w a soever, w1 hou h wri e 
approve o all o e pa ies; and (v) contains he, entire agreemen be een 
VE IQOR and HEA THSPRING •, 1th respect to t e subJec mat er he of, and 
supersedes any and all prior o,r contemporaneous understa dings and agreemen s 
between the parties with respect tot e subject rna er ereo . 

(b) Additi'cms . After he Effective Date o this Agreemen , the parties 
mary add lo lhe lis of Covered Serv ces to be performed by VE DOR b: letter, faxes, 
formal Amendme o this Agr•eem nt, o by ny othe written document, prnvlded that a 
representa -ve o bo,f:h parties slgns such - i ten document. 

(f) 1msputes. otwithslandf g anything erein to the contrary, any 
dispu es arising out of this Agreement hich cannot be se led hrough n.egotlatlon and 
communica ior, between th parties, sha11 b referred to a.nd re&o vad in accorda . ce with 
he Commercial Rules of the America Arbi a1 ron Associa ·on. Each party shall be 
respons1b e or its own costs and fees n connec~io wrlh the arbitration procee ings, 

(h) odlificatio111 and Seve rabi lity. This Agree -e nt ca ,o ly be· 
mod 1ed by a itten amendment duly signed by both HEALTHSPRING and 
VENDOR. If any provision of this Agreeme t Is held to be invalid, illegal or 
unenforceable, the vafdity, I, gali'ty and enfo ceabill y of he remaining portions of 

at provision, and all o the o her provtsions oft is: Agree e , shall not [n any way 
be affected or b-e impa red thereby. 

(j) ~lotl®S and Conr,espondence. All no ces pursuant o his 
Agreeme l shall be in wri Ing via ce 'fied mall or oourie to Ile addresses set fo ', 
belo : 

HIEAL HSPRING, 

HlearlhSprirng Lffe & Health Insurance Company, nc. 
At n: Jessica Co umbus 
2900 N. Loo,p West, S ite 300 
Hous on, TX 77092 

with a cop ,o: 
HealthSpring Ufe & Hear Insurance Company, Inc. 
Att . T,eres a Jordan, Associate Chief Counsel 
2900 IN" Loop We.st, St.,ule 1300 
Houston, ' X 77092 
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THM: 

Te as Health Management, LC 
Att : Michael Wal on 
2500 Legacy Dr ve Suite 206 
Fnsco, X 75034 

Any o er ge er corresponder,oe, incl ding iovotces a d ocoun inrormatio . shall be 
sent to t e a dresses set forth abo e via regular ma I. 

(k) Survival. T e eflnitions conta ined in this Ag eemen and e 
follo ing provisions of is Agreement, shall survive e non re · ewal a dlor termination 
of · his, Agreement or any r:eason. 7 and 8. 

I WITNESS WHEREOF., he u dersfgned au horized representa ives of VENDOR 
and HEALTHSPRI G respectf Hy, have set fo h heir signa ures below, inte ding fort eir 
espective organiza Ions to -e legal ly ound there y, as of h Effec v IDate o his 

Agree e·n . 

exa,s Health Man g1ement, LLC 

Tit le: Ceo 
Date: ~d I,... d_&>(:? 

Hea hSpr' ng Li e & IHea'I h 
nsuraince Company, Inc. 

Name: Jay L Hu rt 

Titl : DMsronal Preside t 

Case 3:21-cv-00748     Document 268-1     Filed 09/11/23     Page 6 of 8 PageID #: 8443



EXHIBIT A 

iCOVERED SERVIC S 

This Exhibil A is part of and s b·ec lo, lhe IBusi ess Services Agreemen between 
VE DOR and EAL HSPRING. 

1. T e Covere Service provided nd r the Agreemen are lhe ollowing: 

Texas Heal h fl.~:anage ent (THM) Will complete 360's or 360's plus lab wo and 
ea l Manage e t Reports HM R's) for selected embers via in- ome v sits wit 

memb rs. 

urse practi ioner will comple e n,e orms y questioning a d observing lhB 
patients lo find any s elllng, lesions, or other ind1ca ors ,o heat h concerns. 

In add'i Ion t.o the blood 1draw/f'ing;er stick, THM's sta ill also educate paUen s o 
othe tests needed as appropriate such as a dii:lbetic retinopalhy, mammogram, 
glaucoma screening, etc. 

2. T e Cov red S rvices o tlined in 1his Exhi ·t A may be modl 1ed by amendment 
agreed to by both parties. 
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EXHIBIT B 

FEE ,SCHEDULE 

V _ ndor sha I mim • rsed at the fol• owing rates d pendent pon services p avided; 

Sewiee 
360 
HMR 
Finger Sti,c:k or Blood Draw 

Rermb' 
$25'0 s,o 

50 
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AMENDMENT 
TO BUSINESS SERVICES AGREEMENT 

DY AND BETWEEN 
HEAL TRSPRING 

AND 
TEXAS HEALTH MA AGEMENT 

This a.men dment ( the .. Amendment.") shal'I amend the B11si11ess Sen.ice, Agreement (the 
"'Agreement'') executed by and between Texas Healt Ma.nagem.e11t, LLC C4THM:'•) and 
Bea thSp.ring L ·re .& Health l'nsu.ran,te Company,, Inc. rcigna-Hea1thSpring"). Unless 
otherwise indfoaited herein, al I defined teffll:s included herei fl shall have the sarne mearun1gs 
attributed to sUich terms in the Agreement and references to section number"& are to sectioas of the 
Agreement This Agreement ·is hereby amended as of the date set forth below. 

RE-CITALS 

WHEREAS, C~gna:-HealthSp:ring and THM entered in.to the Agreement on May 1, 20 3;, 

WHEREAS,, 1HM and Cigna-HealthSpring wish to revise the Agreement to adjust compensation 
rates:; and 

NOW TIIEREFORR, and in consideration of the murual co enanilS and agreements. set forth 
h1er.cin. and for other good and valuable oonsideraaon, the 1r1eceipt aud suffi,ciency of which is 
hereby acknowledged and stipulated for all purposes,. the parties agree to amend the Agreement 
as described herein. 

AGREEMENT 

1. Revise tbe Agreement by adding the foUowing definitions. 
a. 360 Co,rnprehg:nsme ...usasment means the face-to-face creati,on of a 

oomprehe,ns·ve health assessment, using C.igna-HealdtSprin,g's 360 
Comprehens · ve Assessment fonn or such other fonn. as reviewed and a:ppr-oved · n 
writing by Cigna-Hea1thSpring.'s CMO, by a CMS authon2ed and Cigna--
Heald:tSpring: approved provider (M.D., D.O., N.P .• , or P.A.) perfonned on a 
Cigna-HealthSpring Member. The ,assessment is to review the Member's medical 
hist-Ory~ complete a physical ,examination, as wen as diagnose and provide 
.suggested care management. Specifically, the assessment may ineJude, but is not 
Um ired to: ( l) a ,comp.rehensi ve health exam; (2), an assessment of cHnical hi story 
includ!ing medications; (3) an assessment of risk factors, past and current health 
status; ( 4) family hi story~ { :5) an asse$Sment of activities of daily Hvi ng; ( 6) oo 
assessMent of life-planning ac i v .1 ties .• advance dinroth,esi (7) a re:vi ew of systems; 
(8) feoommendauons for applicable preventive health cree.nings; .and (9) health 
educati on/aaddpatory guidance. 

1 
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b. ln~igib!e Person{) means any individua] or eo.nty who (l) is excluded. debarred, 
or otherwise indigible to participate in the Federal health care pr(@'Mls (e.g.,, 
Medicare; Medi,caid, etc.) or in Federal prorur:ement or non procurement programs; 
(2) has been convicted of a criminal offeue related to the prov.i sion of healdt care 
items or seivices. but has not yet been excluded, debarm'oo or otherwise dec]ared 
ine]igible~ or (3,), has been co:nv1cted of a criminal. offense related to the provision of 
health care items or services, and has not been reinstated after a period of exc1u!ion. 

c. Assttsiog ,Provider means those. emp.loyees of Veador or an ,orgaruzadon ,or 
individual wli ch has contracted with Vendor and • . approved in writing in advance 
by C'igna-Hea1thSpri.ng, who are, licensed physicians, physician's assistants, nurse 
practitioners. and/or other oredenti a1ed, r censed aad quail ified providers as set 
forth under the mies and rqulati ons, of the Uni red Smites. D · panment of Health 
and H1.1man Services ("DHHS11). Centers for Medicare & Medicaid S,enrices 
(uCMS11) and any other .applicable federal ,or state reg,Jlations; and satisfies any 
other oredennali111g requirements. requjred unde.r this Agreement. 

2. Revise the Agreement by adding oew Section 3~d) "Services. Vendor shall perfonn the 
Services as set forth in this Agreement and in the attached ,exhibits, which are 
incorporated mUy herein by reference. In connection with its perfolltlance •Of the 
Servi,oes, Vendor shall supp]y all. personnel, equipment and other instrument.aliti,es 
required to perform the SeJVi.c-es. u Less otberwi se set forth in the Ag;reemeat. In addition~ 
all Services performed by Vendor shall be performed in a good and workman] i~e manner, 
in aooordance with good and customary industry practices using comp:etent and 
appropriately experienced personnel and wit' ·oompon to Vendor's advertising and 
representations of its serv:kes. 

I. Vendor sbru] not be obUgated to provide any s~rvices 'n a. setti.Pg where 
the provision of die Services. would pose risk of bodily h&m to the 
Assessing Pmvid,er-s. Vendor wiU pr1Jmptiy report such ups:afe condition t-0 
cigna-H~1thSpring. However, Vendor shal1 prnvide or arrange forr such 
Serv.ices if a means muniaHy agreeable to Cign&-Hea[thSp.ring and V endo:r 
ca:n be found to alleviate such unsafe. conditio . Moreover. neither Vendor 
nor its Assessing Providers shaU provide any prescriptiions or 
reoomn1endatfons, for medical care to, Members;, lilowev r, Vendo:r may 
provi.de sue: ' recommendations to the Member's, perronaJ treating 
physician and Ogna.:HealthSpring. 

iii. Assessing Providers :shal. complete for each Member, Cigna-
HealthSpnng~s 3,60 Comprtihenmve Assessment form and any additional 
Covered SeTVi.oes. which m.ay ·include. but j s n.ot limited to lab wo k (i.e. 
LDL, HgAlc) and spirometty. The c-0mp.let:ed J,60 Comprehensive 
Assessment form wi:I I b-e returned to Vendor for ·review for compieteness 
and oomplianoo with Ci~a-HealtbSpring guidelines: and any requirements 
set forth in die Agreement. incl.uding being dated1 being signed by the 
Assening, Provider with credentials 8irld having the Memb r's: name, 
Membets date ,of birth and date of servi,re on each. page. The completed 

2 
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360 Comprebensi · e Assessment form shall be returned to· Cigna:-
Healt!hSpring .in accordanoe with the Agn~ement. ender shail l be 
responsible for ,coor,dinatfon coUoouo , and follo,w-u.p of required 
Member assessment documentation. 

di. ¥endor shan be available to consuh with Cigna ... Heah:hSpring at aH 
reasonab]e dimes during the term of this Agreoomnt regarding the 
Services. In addition, after termination of the Agreement,, Vendor shaJI be 
avai able io consult with Cigna-HealthSpring as drcumsta res may 
reasonably require provided Cignaj'"Hea.]thSpnng agrees t:o pay Vendor the 
existing consulting rates and .ac1:ud e ·penses. 

1v. Vendor shall provide sufti cient education and traim ng which has been 
approved by Cigna HealthSpring io al I of · ts empl.oyees (whether ful i or 
part-time), temporary employees caU-cente,r and schedu]ing peraonnel, 
Assessing P.roviders,, professional medical coders (if applfoable)J and any 
other approved subcontractors perfonniog work for C gna-Hea1thSpring 
regarding their obligations under thi · Agreement, the Health Insurance 
Portability and Accountability Act of 1996 eH[P A.A'1). American 
&ecovery and ReiliWestment Act ,of 2009 C'.ARRA:"), any applicable 
:requirements estabHshed under a government-funded p:rogram, in.eluding 
but not limited to Medi,care .and any requ:irem ents estahli shed by C' gn a-
Health Spring .. 

3. Revise the Agreement by adding new Sectfon 3(e) "Excluded Personnel. Neither Vendor 
nor "ts empl.oyets or approved subcontractors are now, or have ever been. excluded from 
participation in any federally funded health ca11e program. in·cluding Medicare and 
Medicaid or are otherwise an lnel:igible Person .. Vendor shall prompdy notify Cigna.-
HealthSpring o.f any threatened, proposed, or actual. exclusion fro,m any federally funded 
heah!h care program. If Vendor becomes an Ineligible Person during the Term hereof, or 
if, at any tiime Vendor is i:n breach of this Section, thiis Agreement shaU. as of the 
effective date of suoh exclusion or breach. a:utomatfoaHy terminate ... 

4. R.evise the Agreement by adding new Sectfon 3{f) '"Removal of Personnel. Vend,or shall 
remove any employee. Assessing Provider. professional medical coder (if appl'oable), or 
subcootracior from p:nmd· ng Services upon Ci.gna. .. HealehSprings reasonab].e req,uest." 

5. Revi · e the A:greement by adding new Section 3(g) "Insurance Provi.sions. Ve~dor shall 
maintain. and require any ofits approved suhcontractors to maintain, such poiides of 
general lliabmty, professional liabiHty (maJpractice) and errors and omission . insurance 
as shall be reasonab]y necessary to insure against any c] aim or c aims, for damages. arising 
by reason of any activiti,es, pelfomied ~n connection with this Agreement Unless 
otherwise required by Cigna,.HealtlSpnng. the amounts, and extent of such insurance 
coverage shaU n,ot be 'ess than Si,.000.000 pet occun~n,ce and $3,000,000 as an annuaJ 
aggregate amount, or as otherwJse required by applicabJe state law or regulations or as. 
agreed to by Gigna-HeaHhSpring, Jn the event that an Assessi,_g Provider self~insures, the 
Assessing Provider must provide pr;oof of ex.oess Uabmty cov,erage in the ~gate 

3 
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minimum amoun of $10,000,000. Vendor shalJ ma~e commercially reasonable efforts to 
obtain from insurer:s an .agreement in ,each suob po icy and certificate th.at the pol.icies 
'W'IU not be invalidated as they affect the interest ofCigna: .. HeaJ:thSpring by reason of any 
breach or violation of warranties. repre. entation. declarations or conditions ,con.tained in 
the policies. Vendor .shall provide Cigna-HealthSpring with at least 30 days written 
notice of any cancel latfon, reduction or other material ,change in the above-referenced 
coverages. Vendor shaU provide memorandum copies of such insurance coverage or 
evidence of such self-insuranoe to Cigna-HealthSpring upon request and Vendor shall oe 
responsib]e for providin.g copi·e.s to Cigna~HealthSpring on behalf of Assessing Providers. 
Vendor agrees to notify Cigna,,HealthSpring within 72-hours after the discovery of any 
and all incidents, •occurrences, claims, or Member-related cau es of action involving the 
Services which are the subject of this A,greement Vendor will provide aH insurance 
c-overage from an insurance company reasonab]y satisfactory to Cigna-He.a.Eth Spring with 
an AM Best rating of at ]east A-1 ." 

6. Revise the Agr,oo,ment by deleting the compensation, for 360 Exams and adding the 
following language for Vendor•· and Cigna-HeahhSpring's obli,ganons related to 
coDlpleted 360 E-xa:ms to Bx:bibjt B,. which at1e completed during M,ember home visits in 
.any given calendar year: 

For 360 Exams and vi.sits completed ·o 2015 in Texas Cigna~Heah:hSpring shall 
reimburse Vendor at the foUowing rates: 

Completed 360 Exams 1 10;000 • $34 S per comp' eted exam and visit 
Completed .360 Exams, over 10,000 $295 per comp'l,eted e,cam and visit 

F,or 360 Exams completed in 2-016 and beyond ·n Texas) the fo lowing shall apply: 

Based upon annual his oricaJ 360 Exam and visit completion rates of Cr~a-HealtflSpring 
Members in Texas of approximately 16,000 3-60 Exams and visi. s, Cigna-HealthSpring 
agrees to reimburse Vendor by the fifteenth (15111) calendar day of ,es.ch mooth a,1 a rate of 
Three Hundred inety-Three Thousand, Two Hundred Thirty-Five dollars ($393,235.00) 
per month for the 360 Ex.ams completed in Texas, which equates to an Effective lute of 
Two Hundred inety .. Five doUa:rs ($295) per 360 Exam at an average rate of 1,333 
exams per m:onth. The Effective Rate shall apply ,to current and future Cigna-
HeahhSpri:ng .affiliates, parent companies, successors in interest, and subsidiaries that 
become ,parties to this agreement. Vendor agrees to invoice Cigna,HealthSp:ring by the 
fifth (Sil'i) day of each month for a.U completed 360 Exams and visits in the previous 
month and mail said invoice to: 

Cigna-HealthSpring 
2900 N. Loop West Suite 1300 
Houston. TX 77092 
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ATTN: Ryan Host 

During, Jmma:ry of each calendar year, Cigna-HealthSpring sh~l perform a m::ie-up, 
process to evaluate the number of 360 Exams completed by Vendor during the previous 
year. During the true-up process, if the number of 360 E: ams compl.eted by Vendor 
during the previous calendar year exceeds the previous year's s,um of the expected 
av,erage of 360 Exams completed (12* 1333 15996), then Cigna-HealthSpring shalt 
adjust the January r-eimbursement by an additional $295 per completed 360 Exam above 
the $393,235.00 monthly payment. If the number of 360 Exams completed by Vendor 
during 'the prevfous caJendar year i· befow the previous year' s sum of the expected 
average of 360 Exams completed (an 440Veq>ayment"), then Cigna-Health.Spring ShaJl 
wi:thho]d the overpayment fron1 the January 11ei mbursement at a rate of $295 per 360 
Exam. If tbe overpayment exceeds the $393,250.00 monthly payment. Vendor agrees to 
pay back the remainder of the overpayment by check within thirty (30) ca]endar days to 
Cigna-HeaJthSpring from the date that Cigna-Hea1thSpring notifies Vendor, in addition 
to the withho$ding of the January reimbursement For any overpayment notice sent to 
Vendor by Cigna.,HealthSpring,, notioe shaH be deemed effective after the second 
'business day such notice was sent. For the avoidance of doubt. the parties acknowledge 
and agree mat the flat rate reimburaeme-nt only app.1ies to current and future 'Parti,es of this 
agreement as prevfou ,y stated and the true-up procedure described in th· s paragraph 
sha11 app$y onl:y with respect to• tb.e 3 60, Exams completed in Tex,U,, and that any 3 60 
Exams compiered in ome:r markets, incJuding, without limitation, Arizona, shat] be 
invoiced or handled by claims submission and reimbursed s~parately ·n. accordance with 
the payment procedures that are applicab e in such markets, based. on the actuaJ m..1mber of 
vi its completed (i.,e. ,the amount reimburs.ed to Vendor per month in such marikets shall 
be in addition to the flat rate reimbursement paid monthly to Vendor under this 
paragraph). 

The foUowing s•cenarios are provided for illustrative pmposes only: 

a) In January 2016,, C~gna-H~thSpring ,conducts the true-up process after receiving the 
January invoice for 360 Exams and visits completed in the 20l5 calendar year and 
calculates. the following, information based upon Vendor's ·nvoices and other 
infonnation availabl.e: 

-
Expected 360s completed AotuaJ 360s completed for 
for nrevious calendar year previous calendar vear 

Januarv-December . - 15;996 17.000 

Instead ,of p•aying V,~dor $393.,235.00, Cigo.a-HeelthSpri g shaH pay Vendor 
(17.000-15,996) x $295 = 00 ·n January 2016 to account for the addi.tfonal 
1,004 completed 360 Exams in 2015, 

5 
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b)1 In January 2016, Cigna-HealthSpring conducts the tru.e~up process after re,ceiving the 
January invoice for 360 Exams .and vmsits completed in cal1endar year 20 l.S and 
,cakulates the foHowing infbrmation based upon Vendor's i nvtf oes and ot · er 
informati,on available: 

Expected 360s completed Actua1 3·60s com:pteted for 
for _ revious cal,endar , revi ou s calendar ear 

Janu · - December - - - - - - - - - 15,996 l:S 000 

In this scenario, the difference between the expected and actual 360s completed for 
eaJ,endar year 2.01:S is 996 (l 5996 - 15000), Instead or the stiandard $393,235.00 
payment, Cigna-HealthSpring shaH only pay Vendor $391,235.00 - (996 x $295) = 
$.99,415.!00 to acco nt for the oveipayment ,of $293~820. 

7. Revise Agreement by adding new Section 5(b) "Member Non_.Liab 'lity. Vend.or agrees 
that in no ,event, inc.Ju.ding, but not l"mited to, ·non~payment by Cigria-HeahhSpring, or 
Cjgna-HealthSprings insolvency or breac-h ,of this A.g11eement. shall Vendor biU, charg;e, 
collect a deposit fr-o:m, seek ,compensation., remunerati,on or reimbursement fir-om, or have 
any :recourse against the Members for Services pro,vided to such Members pur-suiant to 
trus As,eement, Vendor further agr,ees: that this provision shaU survive the tennination of 
this Agreement and shall be construed t,o be for the benefit of' tbe Members. and th• 
provision .supersedes. any oral m written contrary agreement now existing or be:reafter 
entered into between Vendor .and Cigna HeahhSpring. insofar u any such contrary 
.agreement relates to I iabi I ity for payment for Services provided under the terms and 
conditions of this Agreement.•~ 

fl. Revi&e Agreement by adding new Section 5( c) ·"Payment of Asse.s.s:ing Proviiders. Vendor 
shaiH be solely responsible for ,an omnpens.ation to its Assessing Providers., professional 
med· cal ood.ers (if arpplk,able), personnel; subcontractors, etc. for Services provided to 
Cigna-HeaJ:thSprimg under this Agreement.." 

91
• Revise fhe Agreemient by adding ne.w Secti•on 7(d) '~Maintenance and Access to .Records. 

Vendor RbmJ maintain such records as reasonably necessary to comply with applicable 
federal!, state or local government I aws,, ndes • .and regulatii,ons or ,as required. by this 
Agreement. s.haJ l upon prior request have access during oormali 
business hours to the boo~ records and papers of Vendor relating to the Senrices 
provided under this Agreeinent.. Cigna HealthSpring .and/or any health ,ovetrsi.ght agency 
that is reviiewi ng Cigna-HealthSpring's activities, including but not Limited to DHHS,. the 
Comptr,oUer General, o:r heir designee, m.ay audit or evalua~e through inspection ,or other 
means tlrle operations and. re-;;ords of Vendor as it pertains in any way to, me. Servioe.s 
provided uch udit or evaluation shall be ,cooducted with due regard for not 
unnecessarily interfering with Vend.or1s other business and responsibilities. Cigna.-
HealthSpring may ,oonduct. such audit.as needed to evaluate whether Vendof- activities 
ar,e being conducted ,n accordance with this Agr,eement;. Cigna-HealthSprin,g's, pohcfos 
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and procedures, ,or any ]ocal, state or federal ]aw,s and r,egulations, Vendo~s. obligations 
and the.expectations. ofCigna-HeahhSpring. ·· uch audit shalt be a the ,expense ofCigna-
Heal~Spring; However, in the event that an audit reveals ~at billing for the Services has 
b-een in ex•cess, of proper bming by more than 10% . the audit shaJI be at the expense of 
Vendor. Vendor further agrees that this provision sba1 I. survi e the term:inati on of this 
Agreement. V,endor shall take an reasonab1 e steps to ensure that aJ 360 Comp eh,ens · ve 
Assessment fonns and any other Member information (whether electronic or paper 
format) are protected from loss, destruction or unauthorized use or disclosure and that 
such records shall be returned to, Cigna-HealthSpring upo request or termination of the 
Agreei · ent, excep that copies may be retained 10 the extent required by applicabl 
document retention law-s. The provision ofth:is paragraph shall surv ve ietminadon of this 
Agreement.• 

U). Revise Section 2 by adding new Section 2(e) "Post .. termination Obljgations. The 
following shall apply upon the tennination or ,expiratioo of the Agreement Each party 
shaD make commerc-ial]y r•easonable efforts · o fuUy cooperate with the other in an 
matters relating to the winding up of pending wok and the orderly transfer of any 
pending work to• the other party or its designees. If not already penna:nently r,emoved or 
de]eted from any computer, network. or otherwise secure y disposed of, to the extent 
feasible, Vendor shall return to- Cgna-HealthSpring all oopies of aU ]nfo:nnation 
asooci Ced with ,or provided by, Cigna.-He-ahhSpring in Vendor's po ses ·on or under its. 
control , including but not [mited to, all Cigna Health-Spring CoafidentiaJ Information, 
except that copies may be :retained to ·the extent r,equired by app1ic1b:le document 
retention laws. uch information shaU be delivered to, Cigna-HealthSpring within l 5 
business days. of termination, and confinnation shalJ be provided at that time that 
compHance with this obligation has occurred. Unless otherwise ag11eed to by the parties~ 
or unless such retention of information is required by federal or state taw ,or regulation. 
Vendor shaU not retain any copies of the Cigna-HealthSpring Confidential Information, 
as applica:ble. and shall make no further use of · uch materials. In addition,. endor shaU 
compJy with the provision for the .return o destruction of protected health information as 
set fonh in HIPAA Agreement. Upon ,expiradon or termination ,of the Agr,eement, 
Vendo shall return to Cigna-HealthSpring within 10 days all 360 Comprehensive 
Assessments, whether or not completed.•• 

11. Revise Section 2(b) to c ·ange the written notice peri.od referenced. the.rein by rep]aci:ng 
the words "nfoety (90) days .. with die words "six (6) months.t• 

12. Revise Section 2(d) to read as fo lows.: "Transition Work. If this Agreement expires. or is 
terminated by either party for any reason, aU work in progress as of such date of 
expjratio or tenni.nation sbaU continue to compl.etioo and HEALTHSP:RING shaU pay 
Vendor for any such Covered Services comp eted promptJy following the completion of 
such Covered Services. In addition, if this Agreement is renni nated for no cause u ader 
Section 2(b), then. within 30 days after notice of sue, termination, HEALTHSPRING 
shaH provide Vendo with a list of plan member names for whlcl1 HEALTHSPRING 
requests Covered Services to be performed from the date the list is so provided until the 

7 
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date that this Agreement tenninates (the 'Termination Period''). Such list shall contain 
no less ·thain the Minimum Member Volume {as defined below). During, the Termination 
Period, Vendor shaU perform Covered Servjees with respect to su•ch Members and 
HEALTHSPRING shall pay Vendor for any such Co,vered Services completed promptly 
foUowing the comp1etion of such Covered Services, The Minimum - e·mber Volume 
shall mean thetotrd vo ume ,of plan member names prov· ded by HEAL THSPRING to 
Vendor during the l2-month period proceeding th,e d te on wruch notice is provided 
under Section 2(b). divjded by 2. The terms of th.ms Section 2(d) shali survive any 
termination or expiration of this Agreement" 

13. All Other Terms of Agr,eement tjQ, Remain nchanged, Ex:cep , as specified herein. aH 
other ·teiITls rui.d conditions of the. Areement shall remai:n in full force and ,effect a "f fully 
set forth herein. 

I WITNESS WHEREOF the pa.rues hereto have executed this Amendment to tlile Agreement 
as of April 1, 201 5 listed below. 

1':otl,e 

/-:25-/{z 
Date. of Execution 

Ap1il 1. 201s 
Erfcctirvc Date 

Print Name 

Title 

Date of Exef tion 

8 
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AMENDMENT TO 
AMEND D AND RESTATED CLlNlCAL SERVICES AGREE NT 

THIS AMENDMENT TO AMEND D AND RESTATED CLINICAL SERVICES 
AGRE.EME (die uAmendment"), entered into Ju]y J, 2015, is by and among, Hea.EtftSprlng, Inc., a 
Delaware c.orporation ("Cigna-HealthSpring") ,on behalf of itse1f, i~ Affiliates and ub 'diaries~ and each 
of the Comp.an· ietforth on the signature page hereto .. 

RECITALS 

WHEREAS, C!gna-HealthSpring and the Compan · s have p.,eviously entered into, that oertaio 
Amended and Restated Clinica Servic , Agreement (the "Agreement') dated June 22, 2014 (the 
' Agreement Date")~ 

WHEREAS. due to adlministrative ovetsigh th tlibits for Alegis Care erYices and 
Compensation for (i} 360 Assessments and (ii , Chro ~c Care Program Services (collectively, the 
"ExhibitsM) were not inc1uded in the Agreemen and the parties desire to add th.e Exhibits to memoriarze 
rui.d ratify the ·11nderstandling of the parties as of the Agreement Date widl respect thereto;. and 

WHEREAS, the parties desire to am nd the Chronic Care Management Services exhibit 

_ OW, THEREFORE, in cons.ideration of th for going, and of the representations, warranties, 
covenants and agr-eements contained here'n. and intending to be legaUy bound hereby the parties hereto 
agree as follows: 

1. Amendments to Agreemen -. 

A. lnc]usion of Exhibi1ts A-l alild A:5,. The Agreement is hereby amended to include 
Exhibit A-1 360 (Assessment<.) and Exhibit A-5 (Chroflic Care Program Services), in 
the forms attached hereto; with such amendment to be effective as of the grooment 
Date. 

B. Amendment ro Exhibit A-2.. Exhibit A~2 (Chron·c Care Management Services) is 
here~y deleted in ·ts en irety and replaced with .Exh 'hit A-2 (Chronic Care 
Manag_cm -nt Servic.:es) attached hereto. 

2. Defined Terms. Capitalized terms not defined herein shall hlllve the meaning asc1r·boo 
thereto · n tfle Agr-eement. 

3. Ratification. Th, Agreement is hereby modified to retlect the chang specified in this 
Amendment. Exe pt as specificaUy amended and/or suppl mented by this Amendment, all other tenns 
and conditions of the Agreement shall remain .in ful.l foree and ffect. 

4. Governing Law. This Amendment shall b goveme:d by and interpreted and enforced in 
acoordanc with the Jaws of the State of Tennessee regardless of any choice of taw provisions o uy 
jurisdic ion to the contrary. 

5. Cougterpans,. This Amendment may be e ecuted in an number of counterpa · • all of 
which together shal1l oonstiwte one .and th ame instrument. 
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IN WITNESS WHEREOF, each party has caused this Amendment to Amended and Restated C linical 
Services Agreement to be executed and delivered by its duly authorized officer or legal representative as 
of the date first referenced above. 

HEALTHSPRING, INC. ON BEHALF 
OF ITSELF AND ITS SUBSIDIARIES 

. . L..--..__ 
'· ~ n Moms.Chief Operating Officer 

COMPANIES: 

HS CLINICAL SERVICES, P.C. 
BRA VO HEALTH ADVANCED CARE CENTER, P.C. (PA) 
BRA VO HEALTH ADVANCED CARE CENTER, P.C. (MD) 
HOME PHYSICIANS 2011, PC 
HOME PHYSICIANS CHESAPEAKE, PC 
HPME PHYSICIANS, PC 
HOME PHYSICIANS BALTIMORE, PC 
ALEGIS CARE-NEW JERSEY, PC 
ALEGIS CARE-PENNSYLVANIA, PC 
ALEGIS CARE-MICIDG C 
DffiKW;it'tt:S 

' - ,..1',,,.r. 
By:-----' '\.!...L~ -~L...l...- ;..;::..:,..;;.&.. _ _ _ 

ALEGIS CARE-WISCONSIN, SC 
ALEGISCARE-UTAH, PC 
ALEGlS CARE - KA AS, P.A. 
ALEGISC A 0 , Professional Corporation 
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Services 

EXHIBIT A 

AL GIS CARE SERVICES & COMPENSATION 

ExhibitA .. 1 
360 Assessments 

1. Company ~l perform 360 Comprehensive Assessments for pre-selected Members 
identified by Cigna-HealthSpring who are to be targeted for 3 60 Comprehensi e 
Assessments. Cigna-HealthSpring and Company shaH mutually agree upon the method 
used to schedule Members for 360 Compr,ehensive Assessments. 

~'360 Compreh.ensive Assessment;• means the face-to-face creation of a 
comprehensive bealth assessment perfonned on a Member using Cigna-
HealthSpring's 360 Comprehensive Assessment form or such other fonn as reviewe-d 
and .approved in writing by Cigna-HealthSpring by authorized personnel. The 3,60 
Compreh :nsiv Assessment is to review the Member's medical hlsto.ry, oomplete a 
physical examination, as weH as diagnose and. provide suggested care management. 
Specifically, the 360 Comprehensive Assessment may include; (1) a •co:mprehensive 
health exam; (2) an assessment of clin~cal history inclwt·og m dicadons; (3) an 
assessment of risk factors, past and current health. status; ( 4) family his, ory; (5) an 
assessment of activities of daily living; (6) an assessment of life-planning activities, 
advance directives; (7) a review of systems; (8) recommendations for applicable 
preventive health screenings; and (9) health ,ed cation/anticipatory guidance. 

2. Company shall return the Completed 360 Comprehensive Assessment form to Cigna-
HealthSp ing as directed for review for completeness and compliance with Cigna-
HealthSpring's guidelines or as mutually agreed. Co:mpany shall be responsible for 
coordination, coHection and foUow~up of required Member assessment docwnentation. A 
Completed 360 Comprehensiv,e Assessment is a document that, at a minimum: 

• Is. completed in blue/black pen or Cigna-HealthSpring appmved electronic 
fonnat; 

• Includes cl.ear marks in all appropriate checked boxes; 
• Is completed during a face to face ,examination with a Member; 
• Includes actual signature/initials; 
• Includes provider's written, printed nam.e or stamp on d signated pages; 
• Includes relevant provider1 s credentials; 
• Includes clinical support documentation for all diagnoses reponed; 
• Has legible hand-writing; 
• Includes completion of treatment plan; and 
• Includes only valid diagnoses ,coding. 

3. Company will ensure dtat each Authorized Medical Professional wm have successfully 
completed, if applicable, any training progmm(s) provided or required by Company 
and/or Cigna-Heal.thS.pring. Each Authorraed Medical Professional sha11 be applicably 
licensed in the state where such Authorized Medical Professional is performing the 360 
Comprehensive As.sessments. 
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4. Company shrul no be obligated to provide any Services in a setting where the provision 
of the Seivices would pose risk of bodily harm to the Authorized Medical Professional. 
Company wil] promptly report such unsafe condition to Cigna-HeaHhSpring. However 
Company wiU p,r·ovid _ or arrange for such Services if a means mutually agreeable to 
Cigna-HealthSpring and Company cain be found to alleviate such unsafe condition . 

.5. Neithe.r Company nor an. Autllorized Medical Professional shall provide any prescriptions 
or recommendations for medical care to Membet in connection with the 360 
Comprehensive Assessments unless approved by Cigna-HealthSpring. 

6. Company shall perfonn immediate quality assurance ('~QN') on every 360 
Comprehensive Assessment prior to delivering the 360 Comprehensive Assessments to 
Cigna-HealthSpring. A description of Companf s QA program is r . quired with a sample 
of associated rq1orting, as mutually agreed, with stated frequency that wil1 be shared with 
Cigna-HealthSpring. Company's QA process will, at a minimum, lbe in accordance with 
the followi.og: 

• Comp]eted 360 Comprehensive Assessment must be legible and r,eadable; 
• Member name identified on each page of the 360 Comprehensive Assessment 

form; 
• Correct date of service and Member date ,of birth must be stated on •ea.ch pag 

ofthe 360 Comprehensive Assessm.e.m - the dates must all be the rune date; 
• All pages of the 360 Comprehensive As essmen1 form are present as wen as 

any other additional information that may be required; 
• Authorized Medical Professionars full, legible name and ID number on the 

firs . page of the .3 60 Comprehensive AsseSfilllent; his/her initials are on all 
subsequent page5; and his/her full signature ud. credential on th signatory 
page; 

• If the Authoriz.ed Medical Professional makes any corrections to the 360 
Comprehensive Assessm nt, the Authorized Medical Professional! must draw 
a line through the area to be correct~ oonect the entry and initial next to th 
oorrectio1t for the correcuon to be considered aooeptable by CMS 

If any 360 Comprehensive Assessment fails Cigna-HealthSpring;s QA process or there 
are completeness or ,quality oonoems about the 3·60 Comprehensive Assessments; Cigna 
HealthSpring will coot.act Company. Any 3·60 Comprehensive Assessments not meeting 
Cigna-HealthSpring's QA requirements must be corrected and resubmitted to Cigna 
HeaJthSpriQg (at no additionaJJ cost) within 10 business days ofnotUicati011 by Cigna-
HealtbSpring. Cigna-HealthSpring at any time may audit processes, practices or 
del vembL . 

7. In addition, the parties shall mutually agree upon the manner of deli very of th 360 
Comprehensive Assessment documentation~ i.e .• mail~ secure fax, SFTP. etc. 

8. AdditionaJJ services: Company wil] perfonn any of the following fur each Member at the 
time of the 360 Comprehensive Assessment if requested by Cigna HealthSpring: 

•· o· abetic Retinal Eye Examination 
• Hemoglobin Al •c Screening T,est 
• Cholesterol (LDI,..C) screening 
• Nephropathy Screening (urine microalbumin) 
• IFlT Cotorectal Cancer Screening 
• Bone Density 

Case 3:21-cv-00748     Document 268-3     Filed 09/11/23     Page 5 of 10 PageID #: 8459



• Spirometry 
• Glaucoma Testing 
• Influenza Immunization 
• Pneumonia Immunization 

Compensation 
Company shall be compensated at a rate of $275 per Completed 360 Assessment 

If applicable, upon receip,t of proper documentation that these addi.tional services were provided, 
Company shaU be compensated at the rates below> on a per unit basis: -

• Diabetic Retina] Eye Examination: $165 
• Hemoglobin. Afo Screening Test:: $50.00 
• Cholestero! (LDL-C) creening; $50.00 
• Nephropathy Screening (urine microalbumin),: $25.00 
• IFIT Cotorectal Cancer Screening: ' 25.00 
• Bone Density: $ 100.00 
• Spirometry: SS0.00 
• Glaucoma Testing: $100.00 
• Influenza Immunization~ $23.00 
• Pneumonia fuununization.: $115.00 
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Exblibit A-5 
Ch_ronie Clue P.rograrn Service, 

Services 
1. Home based primary care servfoes will be provided to ,qualified Members, identified by 

Cigna-HealthSpring) who have chronic high risk conditions or inter{m co,mpl·.x care 
needs. 

CCP patients will be seen by the Company's provider in their homes at least once 
monthly subj, ct to conditions or circumstances om:side of Company's. control including 
but not limited to patien refusal, inpatient hospitaliza:rion~ and force maj eure. 

Patients discharged from the hospital shall be seen within two (2) business days by the 
CCP provider. 
• Provider Group agrees to pro¥i.de 24171.365 call coverage through the CCP ream. 

2. Designated patien.t schedulers wiU work directly with the patie1It/family to schedule home 
visit appointments. 

3. Health risk assessments will be conducted on each patient to, improve identification and 
documentation of conditions .aru:I patient needs. 

4. Comprehensive geriatric evaluations wm be perfonned on patients age 65 and older. 
including screening for functional impairment, cognitive impairment, nutritional deficits, 
and falls. 

5. Pr-eventive health services. and screening services such as HEDIS measures shall be 
oonducwd on each patient as appropriate. These services .include: lab testing. biometric 
screenm:g, radiology services, bone density screening, etc. 

6. Medication reconciliation and management servic.es will be provided to wll members .. 
7. National clinical guidelines and industry best--practices will be utilized o, dev,efop 

management plans. For patients with frequent disease exacerbations an early 
identification and management action pfan wiU be estaibUshed. "Rescue medications,., 
may be ordered for patients with &equent d~ exacerbations, as appropriate. 

8. Short and long term goals of care will be identified with the patient and famUy along with 
treatment plans to achieve those goals. 

9. Education on disease p.rooesses and conditions will be provided to the patient and family. 
Support materials are left in the home. 

l 0. Advance directives and end of life care is tho~hly d. scussed and end of .hfe goals are 
identified. Pati.ents. wm be encouraged to ,complete durable power of attorney for health 
care ,and/or living wm documents~ to the xte.nt appropriate given their circumstances. 

11 . Family and caregiver upport will be offered. 
12. Upon 11equest by Cigna HealthSpring, Company o:r its designee will participate in Plan 

case manag~ment rounds and patienf s interdisciplinary care ·team meetings related to 
patients under Companf s care as needed. 
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Compensation 

For services noted herein the parties ~e that Company shall be compensated at a rate of $'28.S 
per case per month for each member that is enrolled as of the 215-t day of the month in chrome 
care management with Company. Company agrees that payments win be retroactively applied to 
concur with CMS eligibi ity files. Company will in oice Cigna-HealthSpring on a monthly basis 
for services set forth herein utilizing appropriate CPT oo es for th · ervices rendered. 
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Exb.ibitA-2 
brooi Care Ma a,ge _ent Servkes 

S rvi.ce:s 
1. Home based primary care service · will be provided to quahfied Members, · dentified by 

Cigna-HealthSpring, who have chronic high risk oonditions. 
CCM patients wiU be seen by the Company's physician in their homes at least once 

monthly subject to conditions or circumstances outside of Company's controJ including 
but not limited to patient refusalt inpatient hospitaUzation and force maj eure. 

Pati nts discharged. from the hospital shall be seen within two (2) business days by the 
CCM nurse pracfif oner and/or their primary CCM physician. 

Provider Group agrees to provide 24/713 65 ca 1 cov rage ilirougb the CCM physician 
team. 

2. Continuous care coordination shaU be provided by the CCM RN c-ase managers to th 
extent approved by Cigna-HealthSpring. 

3. Designated patient schedulers wil w rk directly with the patient/family to schedule home 
visit appointments. 

4. Health tis ' assessments wm be conducted on each patient to unprove · dentification and 
documentation of ,cond· tions and pa ient needs. 

5. Comprehensiv,e geriatric evaluations wm be performed ,on patients age 65 and older, 
including scre.ening for functionail impainnent, cognitive impairment~ nutritional deficits, 
and falls. 

6. Prev,entive health services and screen'ng services such as HEDIS measures hall be 
conducted on each patient as appropriai . . These services include: lab testing,. biome-tric 
screening, radiology services, bone density screening.. etc .. 

7. Medication reconciliation and management services wm be provided to all members .. 
8. Nati,onQ'I clinical guidelin _ s and industry best-practices wiH be utilized to dev Jop 

management plans. For patients with frequent dlisease exacerbations an ,early 
identification and management action plan will be established. ''Rescue medications0 

may be ordered for patients with frequent disease exacerbations, as appfi prlate. 
9. Short and long term goals of care will be identified with the patient and family along with 

treatment p ans to achieve those goals. 
10. Education on disease processes and conditions will be provided to the patient and family. 

Support materials are left in the home. 
11. Advance directives and end oflife care is thoroughly discussed and end of Ufe goafa are 

"dentified. Patients will be encouraged to complcte durable power of attom y for health 
care .and/or living wm documents., to the extent appropriate given their ci11cumstances. 

12. Family and caregiver support will be offered Social worker services may be available in 
select markets. 
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13. Upon request by Cigna-HealthSpring, Company or i1S d.esignee w] participate in Plan 
case managemen rounds and patient's interdisciplinary care team meetings related to 
patients under Company's care as needed. 

Compensation 
Fo · rv:ice noted herein the parties agree that Company shall be oompensared at a rat of $4 7 5 
per case pe-r m nth for each membe_ that is enrolled as of the 21 5t day of the month. in chronic 
care management with Company. Company agrees that payments wiU be retroactively app ied to 
concur with CMS eligibility fi1es. 

Company wm invoice Cigna~ HealthSpring on a monthly basis for services set forth herein. 
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360 Comprehensive Assessment 2016 I [ PLACE BARCODE HERE] 

Member 
I I I I I I I 

DOB I I First Name (MM/ DD/YYYY) 

Last Name I I I I I I I 
DOS I I 
(MM/ DD/YYYY) 

Member ID NPI 

Rendering 
I I I I I I I I I I Provider 

Member's PCP I I I I I I I I I I 
Location Private es idence D PCP Practice Faci lity I Source D Patient D Other (name & re lationship): 

Reason for Exam: 

*Please note: All HEDIS Stars metrics are asterisked for your convenience 

Past Medical History (list only resolved conditions): D Reviewed and No Past Medical History 

CVA with no residual effect 

History of Cancer (specify): 

Surgical History: D Reviewed and No Surgeries 

Medications: (List all med ications includ ing OTCs w ith dosage and frequency or attach printed, signed and dated list and check here: D) 
No Cu rrent Medications 

D Medications Reviewed 

Allergies: D No known drug allergies 

Family History: D Reviewed and No Relevant History Father Mother Chi ldren Sib li ngs Grandparents 

Father Mother Children Sib lings Grandparents High Lipids 

HTN Dementia 

Heart Disease Depression 

Stroke Cancer 

Diabetes 

Habits: Tobacco Use : Yes No Alcohol Use : Alcohol usage a concern 

E-Cigarettes Current Smoker, PPD __ Yes, Drinks per day __ for you or others? 

D Current Chew/Dip Use Previous Smoker, Year qu it __ No D Yes No 

Social Marital Status : Lives : Institutional High Risk for Sexually Social/Financial Illicit Drug 
History: D Single Divorced Alone Fam ily Acqu ired Diseases concerns : Use : 

D Married Other: 
including HIV: D Yes D Yes Widowed Spouse D Yes No No No 

Current Physical Ambulatory Status : Difficulty w ith Difficulty w ith 
Activity as compared bath ing or eating or meal Vis ion : Heari ng: Speech : 
to last year: Independent grooming? preparation? Normal Normal Normal 

More Wheelcha ir Walker Yes Yes Require glasses/ Hearing 

D Less No No 
contacts for issues/ Impa ired 

Same Bedbound Cane routine vis ion hearing aid 
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Membe r Name: DOB: I I DOS: I I 

*Fall Risk Screening: (ma rk all that apply) Depression Screening (18+y/o) 
D Unable to perform exam b/c of D Screen ing not performed because the patient is unable to communicate/ answe r. 

Diagnoses (3 or more exi sti ng) 
Prio r History of fa ll s w ith in 3 months 

Have you felt depressed or down-and-out over the past 2 months? Yes No 

Incontinence Have you had a loss of interest in th ings t hat norma ll y bring you pleasure? Yes No 

Visual Impairme nt Have you f elt fatigued or had a loss of energy recent ly? Yes No 
Impa ired funct ional mobility If two or more "Yes" then complete and document results from either a: 
Envi ronmenta l Hazard D PHQ9form D Standard Screeni ng Too l D Clin ica l Interview 
Po lypharmacy Attach St andard Screening Too l or Clinica l Inte rview to assessment if comp leted. 
Pa in affect ing leve l of function 
Cogn it ive Impai rment Urinary Incontinence Screening 

TOTAL numbe r of boxes ma rked : Du ring t he last 3 mont hs - have you leaked urine (even a sma ll amount)? D Yes No 

D Fall Risk (4 or more reported ) If Ye s, please distribut e educati on material 

Review of Systems Negative Positive/Findings 

Gene ral 

HEENT 

Cardiac 

Resp iratory 

GI 

Musculoske letal 

Neu rologica l 

Skin 

Psych iat ric 

Endocri ne 

He matological 

GU 

*Please assess the overall pain presence in the patient's day to day life: (a 11 patien ts shou ld have pa in addressed, if no pa in, then N/A shou ld be marked) 

0 1 2 3 4 5 6 7 8 9 10 Meds PT Other 

*Pa inScreening DD DD DD DD DD D Plan: 
Education Pa in doctor N/A 

Foot Exam (Complete fo r diabet ic patients) ""'~ )r] LEFT 
o I 

1. Ask the patient: oOovP 
Burning, tingli ng, numbness in feet Previous foot ulce r \ ' 

D Pa in or cramping in ca lf area du ring exercise None of t hese 0 0 0 ~{ 0 
2. Look at both feet: 0 ~)-? ~-{'\ o . 

Inf ect ion Call uses or corns Na il disorders None of 

D Ul cerat ion these Skin brea ks Foot deformity Key : += Se nsati on - = No Sensati on 
3. Check for foot pulse : Left Right 

Dorsal is pedis Norm al Weak Absent Norm al Weak Absent 

Post erior Tibial Norm al Weak Absent Norm al Weak Absent 

4. Test for neuropathy: Lef t Monofil ament Norm al Abnormal Right Monofi lament Normal Abno rma l 

5. Compl ications due to diabetes: (check all that apply) None of t hese 

D Pe ripheral ne uropathy D Pe riph eral vascula r disease Ulce r D Gangrene D Amputat ion : date, side & leve l : 
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Membe r Name: DOB: I I DOS: I I 
Vitals: * Ht (in): *Wt (lbs): * BMI: Temp (F' ): BP: HR: RR: Gender: 

I I I I I I I I [IJ.[IJ I I I 1.rn I I I 11 I I I I I I I I [I] D Ma le 

D Female 

Physical Exam Normal Abnormal/Findings 

Gene ral 

HEENT 

Neck 

Heart 

Lungs 

Breast D Deferred 

Abdomen 

Extremities 

GU D Deferred 

Musculoskeletal 

Neu rologica l 

Sk in 

Psych iat ric 

Lymphatic 

He matologic D Deferred 

Current Conditions: Treatment Plan: 

Cardiovascular: D Reviewed and No Active Disease Meds Monitor Diet Labs Refe rral 

History of Ml Speci fy Date: 

Angina Pect ori s 

CAD CAD w/Angina Pectoris 

Ca rdiomyopathy: Primary Secondary lschemic 

Congestive Heart Fa il ure: Diasto li c Systo li c Combined Systo li c/Diasto li c 

* Hype rli pidemia 

Ca rot id artery stenosis Side: Right Left 

Atri al Fibri l lation Chronic Pa roxysmal Pers istent 

Sick Sinus Syndrome: w/Pacema ker w/o Pacemaker 

Tachycardia Type(specify): 

* Hypertension: Date of Diagnos is: 

Hypertens ive Heart Disease wi th Heart Fail ure Hype rtens ive Heart Disease w ithout Fai lure 

Hyperte nsive CKD 

Hyperte nsive Heart and CKD D w/Heart Fa ilure D w/o Heart Fa ilure 

Pe ri phe ral Artery Disease 

Other Diagnosis (specify): 

Nutri t ional/Metabolic/Endocrine: Reviewed and No Active Disease Meds Mon ito r Diet Labs Ref erral 

Protein Ca lorie Malnutriti on (BMl<19) If posi t ive: Mil d Mode rat e 

Obesity (BMI 30-39.9) Morbid Obes ity (BMI >=40) 

Hypothyroidism Acq uired (post surgica l) 

Hype rthyroi dism 

Ot her Diagnos is (specify) : 
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Membe r Name: DOB: I I DOS: I I 
Diabetes Mellitus: D Reviewed and No Active Disease Meds Monitor Diet Labs Referral 

DM: Type 1 Type 2 D Insul in Depende nt 

DM w/ Secondary Kidney Compl ications: Chronic Kidney Disease D Nephropathy 

DM w/ Secondary Neurological Complications: D Mononeu ropathy Pe ripheral Neuropathy 

Gastropa resis D Ot he r: 

DM w/ Secondary D Retinopat hy: 
Ophtha lmic Complicat ions: D Proliferat ive D Non-pro liferat ive w/ Macular Edema 

Mil d D Mode rate Seve re 
D Cataract D Glaucoma 

DM w/ Secondary Ci rculatory Complications: Peripheral Angiopathy/ PVD 
D w/ Gangrene w/ o Gangrene 

DM w/ Secondary Skin Complicat ions: 
D Non-Pressu re Chronic Ulce r Location(specify ): 

DM w/ Ot he r Secondary Complicat ions: Hypoglycemia D Hype rglycemia 

Other Secondary Diagnosis (specify): 

Respiratory: D Reviewed and No Active Disease Meds Monitor Diet Labs Referral 

D Chron ic Bronchitis: Obstructi ve D Simple Mucopu rulent D Mixed 

COPD: w/ Acute Lowe r Resp. Infection w/ Oxygen Dependence 

D Emphysema: Unilate ral D Panlobular D Centrilobula r 

Other: 

Asthma:O Ch ron ic Obs t ructi ve D Intermittent D Persis ten t D M il d D Moderate D Severe 

Bronchiectasis: w/ Exacerbation D w/ Acute Lowe r Respiratory Infection 

Obstructive Sleep Apnea 

Sarcoidosis Asbestosis 

Pulmonary Fibrosis 

Tracheostomy 

D Other Diagnosis (specify): 

Musculoskeletal: D Reviewed and No Active Disease Meds Moni t or Di et Labs Referral 

* Rheumatoid Arthritis - DMARD Prescribed: Yes No 

Lupus 

Psoriat ic Arth riti s 

Ost eoarthritis Locat ion(s): Side: Right Le f t 

D Osteopenia Location(s): Side : Right Left 

D Ost eoporosis Locati on (s): Side: Right Le f t 
Kind: D Se nil e Post menopausal Unspecifi ed 

Has the patient had a fract ure in t he past 12 mont hs? Yes No 
If a fracture occu red, w he re was it: Right Left 
La st Bone Dens ity : 

D Yes * Biophosphonate Prescri bed No 
Sta rt Date of Bisphosphonate : 

D S/P Am putati on Location: Right Left 

D Other Diagnosis (speci fy): 

Skin/Subcutaneous: D Reviewed and No Active Disease Meds Monitor Diet Labs Refe rral 

D Ul ce r: D Pressu re Stgl Stg 2 Stg 3 Stg4 Unstageable 

D Chronic D Location (speci fy ): Right Left Both 

D Ot her Diagnos is (specify) : 
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Member Name: DOB: I I DOS: I I 
Renal/Urinary: GFR must be completed on ALL patients regardless of current renal disease Meds Monitor Diet Labs Referral 

Urine Microalbumin Result: Date: eGFR: (Provided GFRs need to be consistent for 
more than a 3 month ner iodl 

Chronic Kidney Disease (CKD) D CKD unspecified 

Stage 1 (GFR >90) Stage 2 (GFR 60-89) Stage 3 (GFR 30-59) 

Stage 4 (GFR 15-29) Stage 5 (GFR < 15) 

ESRD Dialysis: Yes No 

AV Fistula: Graft Catheter 

Renal/Urinary: Reviewed and No Active Disease Meds Monitor Diet Labs Referral 

Urinary Incontinence (check one): D Unspecified D Stress Urge 

BPH w/ LUTS (specify): w/o LUTS 

Cystostomy 

Other Diagnosis (specify): 

Gastrointestinal: Reviewed and No Active Disease Meds Monitor Diet Labs Referral 

Pancreatitis: Acute Chronic 

Cirrhosis liver: Alcoholic Non-Alcoholic 

End stage liver disease 

Colostomy D lleostomy 

GERO 

Crohn's Disease location(s): 

Ulcerative Colitis 

IBS D w/ Diarrhea D w/o Diarrhea 

D J Tube GTube 

Chronic Hepatitis: Type: 

D Other Diagnosis (specify): 

Eye: Reviewed and No Active Disease Meds Monitor Diet Labs Referral 

Cataract Senile Side: Right Left 

Glaucoma Side: Right Left 

Macular Degeneration D Exudative Nonexudative 

Legal Blindness D Other Diagnosis 

Active Neoplasm/Blood Disorders and Current Treatment: D Reviewed and No Active Disease Meds Monitor Diet Labs Referral 

D Colon Cancer D Colectomy Date: D Chemo D Radiation 

Metastatic and if so, to what site(s)? 

D Breast Cancer Site ( Right Left ) Date: 
Treatment: D Mastectomy Chemo Rad iat ion Hormon al therapy 

D If Ductal Ca rcin oma in situ Right Left 

Metastatic and if so, to w hat site(s)? 

D Prostate Cancer D Prostatectomy Hormonal therapy Chemo D Radiation 

Metastatic and if so, to what site(s)? 

D Lung Cancer D Rgt D Lft D Upper Lobe Lower Lobe D Other: 
Treatment: D Lobectomy Pnemonectomy D Chemo D Radiation 

Metastatic and if so, to what site(s)? 

Skin Cancer (type and site) : 

Melanoma in Situ (s ite) : 

Other Malignancies (specify) : 
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Membe r Name: DOB: I I DOS: I I 
D Mye lodysp lastic Disease 

D Mu ltip le Mye loma D Curre nt D In Re miss ion Relapse 

D Drug-induced Neutropenia (specify drug): 
D Anem ia: D Due to CKD D Drug-induced (specify drug): 

D Due to Chemothe rapy B-12 D Iron Genera l 

Sickle Ce ll D Othe r: 

HIV+ AIDS 
D Othe r Diagnos is (specify): 

Neurological: D Reviewed and No Active Disease Meds Moni t or Diet Labs Re ferral 

D CVAw/ Sequ lae: 
Specify late effect: Cognitive D Speech/Language D Aphas ia 

Dysphagia Other: 

Monoplegia Dominant D Non-dominant D Right 

Upper Limb Lower Limb 

Hemi plegia/Hemi paresis Dominant D Non-dominant D Right 

D Weakness Dominant D Non-dominant D Right 

D History of Trauma 

Hemi plegia/Hemi paresis Dominant D Non-dominant D Right 

Monoplegia Dominant D Non-dominant D Right 

Uppe r Limb Lower Limb 

Quad riplegia 

D Mu ltiple Scleros is 

D Myasthenia grav is 

ALS 
D Po lyneuropathy from other than diabetes 

D Pa rk insons Disease: D w/ Dement ia D w/ Behavioral Distu rbances 

D Se izu res D Se izu re Disorder (Epilepsy) 
D Other Diagnosis (speci fy): 
Psychiatric: Reviewed and No Active Disease Meds Mon it or Diet Labs Referral 

D Dementia: D Unspecified D Vascu lar 

D Senil e D w/ Delusions D w/ Depress ion 

D Al zhe ime rs : D Early Onset D Late Onset 

D w/ Dement ia D w/ Dementia and Behavioral Distu rbance 

D Depressive Disorder D Mild D Maj or If major: Mil d D Moderate D Severe 

If major: D Single Ep isode D Recu rrent D Fu ll Rem iss ion D Partial Remiss ion 

If seve re: D w/ Psychotic Symptoms D w/o Psychotic Symptoms 

D Anxi ety 

Bipola r D Curre nt D In Re mi ssi on ( D Ful l D Pa rti al ) 

D w/ Psychotic features D w/o Psychoti c fe atu res 

Cu rrent kind: Depre ssed D Mani c Mixed 

Current seve ri ty: Mil d D Moderat e D Seve re 

D Sch izoph ren ia Pa rano id D Simple D Undiffere nti at ed 

Disorgan ized D Ot her (specify) : 

D Alcoho l Use D Al cohol Abuse D Alcoho l Depe ndence D In Remi ss ion 

D Substa nce Use D Sbst. Abuse Dependence D In Remissi on Specify: 

D Ot he r Diagnos is (speci fy) : 
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Member Name: DOB: I I DOS: I I 

Preventive Medicine: (Please Use "D" if patient declines, N/A, "S" for scheduled, or "A" for advised) 
Osteoporosis Screening (67-85 y/o): Date *Mammogram (52-74 y/o, every 27 mo.): Date 
*Colorectal Cancer Screening FOBT: Date Sigmoidoscopy: Date Colonoscopy: Date 

(50-75y/o) (Annually) (Every 5 years) (Every l0years) 
*Influenza Vaccine (65+y/o): Date Pneumococcal Vaccine (65+y/o): Date Give n: 
Advanced care planning: Date Given Vaccine: D Pneumouax D Prevnar 
RESULT: D Information given/Discussion Medical Power Of Attorney LivingWill D Advanced Directive Planning 

Long Term Medication Monitoring (Annual) D Reviewed *Patients diagnosed with Diabetes: 

Anticonvulsants (Phenobarbital, Carbamazapine, Phenytoin, *HbAlC <9: Date: Result: 
Valp roic acid): 
Serum Drug Concentration Date: *Microal bumi nuria: Date: Result: 
Patients diagnosed with COPD: 

Spirometry: Date: * Retinal Eye Exam: Date: Result: 
Beta Agonist/AntiCholinergic Prescribed: D Yes No * Name of Eye Care Provider: 
Patients diagnosed with CAD: Patients diagnosed with CHF: 

Anti platelet Therapy Prescribed: Yes No 

Beta Blocker prescribed (history of Ml): D Yes No ACE or ARB Prescribed: Yes No 

Sta tin prescribed: Yes No Beta Blocke r Prescribed: Yes No 
if No: specify: 

Statin Intolerant LVF Assessment: Date: Result: 
Please list any diagnoses, not already noted under current conditions, which affect patient care, treatment or management. 

DIAGNOSES SELECT TREATMENT PLAN 
Meds Monitor Diet Labs Referral Other Describe 

PLAN: 

COORDINATION OF CARE (Please list any providers/specialists involved in the patient's care and any supplier of equipment): D None 

HMR reviewed and updated on today's visit? Yes No 
BEHAVIORAL HEALTH REFERRAL: Yes No Indication: 

CASE MANAGEMENT REFERRAL: Yes No 

D Care Coordination Social Concerns Patient Education D Other (specify): 
If yes, please specify: 

I discussed the following with my patient: 

*Tobacco cessation and education * Fall risk prevention Diet Modification D High Risk Med ications 90 Day Rx Fill 
D * Uri nary incontinence * Phys ical Activ ity Other (specify) : 

OTHER/COMMENTS: 

Patient Email (OPTIONAL) I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I 

EXAMINER NAME: EXAMINER SIGNATURE: 

MD DO NP PA DATE: 

SUPERVISING SUPERVISING 
PHYSICIAN NAME: PHYSICIAN SIGNATURE : 

(if applicable) (if applicab le) 

MD DO DATE: 
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360 Comprehensive Physical Exam

The 360 Exam is a comprehensive exam designed to focus on preventative health care for our HealthSpring 
members. The exam is conducted by Bravo Health trained Nurse Practitioners (NPs) in the member:s home. 

The comprehensive exam includes:
� Review of Systems
� Medication review
� Fall risk screening
� Depression screening
� Foot exam               

The home visit is not a substitute for PCP treatment and DOES NOT replace the annual physical or HMR 
completed by the PCP. The member is encouraged to see his/her PCP for all labs and recommended treatment 
following a 360 exam and the Nurse Practitioners may assist the member in scheduling follow-up visits with the 
PCP.

** Upon Receipt **
(Office Staff)

       

Please confirm the following: 

1. Confirm you are the correct PCP
2. Verify the member has a follow-up appointment with PCP 

Once reviewed, the exam should be filed into the medical record.  If the PCP/Office Staff have any questions 
regarding the 360 Comprehensive Exam, please feel free to call Bravo Health at 832-553-3300 ext. 3094. 

January 2014

-.. ,•::~ Cigna 

_::,r- ea hSpri g. 
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DATE

NAME
ADDRESS
CITY, STATE ZIP

Alegis Care recently visited a patient under your care at the request of the patient*s insurance 
provider.  This visit was solely for the purpose of updating the insurance provider*s information 
regarding the patient and their condition.  Attached are the visit notes from the Alegis Care 
provider.  

Please note that there have been no tests ordered or performed on this patient. Any testing 
needed based on these notes is up to your discretion as the insurers Primary Care Provider.  

Should you have any questions, please contact insurers or my offices at any time.  

Best regards,

Dr. Example
Chief Medical Officer
Alegis Care

ALEGIS~ CARE I 
1340 S. Darnen Avenue, Suite 400, Olicago, IL 60608 

Toll Free: (877)663-4333 Fax: (312)738-1609 

Signature fiere 
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Message 

From: 
Sent: 
To: 

Joe Stroffolino ustroffolino@hcsimplified.com] 
12/29/2017 4:39:57 PM 
Wales, Dirk [/O=HEALTH NET MANAGEMENT, INC/OU=Houston/cn=Recipients/cn=DWales]; McKean, Casey 
[/O=HEALTH NET MANAGEMENT, INC/OU=EXCHANGE ADMINISTRATIVE GROUP 
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=Casey.mckeon] 

Subject: Texas Health Management 
Attachments: Letter to OIG re 2016 HRAs[l].pdf 

Dr. Wales/ Mr. McKean, 

As I am sure you are aware, the contract between Texas Health Management and HealthSpring ended in January 
2017. HealthSpring was a valued business partner and it is unfortunate that the relationship ended on a sour note. 

But I am writing now to appeal to your business senses in the hope of quickly and amicably resolving the arbitration and 
saving what I believe could amount to over $30 million in revenue for HealthSpring. 

You probably know that the deadline for submitting risk adjustment data for the 2017 payment year ends on January 31, 
2018. If the data is not submitted to CMS by this date then any risk adjustment to the capitated rate for the plan will be 
lost. 

THM and HealthSpring are locked up in arbitration and have been for some time now. Currently, THM is holding 
approximately 15,000 forms for 360 exams that were performed in 2016. I do not know how much revenue can be 
obtained from these forms, but I would think that a 0.2 increase in the risk scores would result in a reimbursement in 
the $30 million range. 

I believe (but cannot say for sure) that HealthSpring is resisting settlement because it has been reporting data to CMS 
from 10,153 forms which were submitted to HealthSpring prior to October 14, 2016. But the forms in HealthSpring's 
possession are incomplete because they lack electronic signatures and the credentials of the NPs, and THM never 
authorized the data to be used. 

I do not know if Dr. Fessenden has made you aware of this situation, but it is important to understand that we cannot 
allow HealthSpring to profit improperly from TH M's work product. As a result, we have prepared a letter to send to the 
Office of the Inspector General to inform them that the data from these forms is unusable for risk adjustment purposes. 
A copy of this letter is attached. 

I also do not know if you have been made aware that approximately 5,800 forms we are holding have not been 
previously reviewed by HealthSpring's coders and the data has not been entered into OSCR. It will take time to 
complete this process, and only one month remains before the deadline. Again, I do not know how much revenue is 
involved, but I would estimate it would be in the $12 million range. 

Dr. Fessenden's group is aware of these issues yet to our knowledge he has not been responding to our request to 
discuss settlement through outside counsel. I want HealthSpring to obtain this revenue, but for reasons I cannot 
understand we are having problems settling this matter. We have already made 3 settlement offers, and all of them 
have been rejected by HealthSpring without any real explanation. 

We hope that you can assist us in achieving an end result that benefits both parties. If you would like to discuss this 
matter further, feel free to contact me. Or your legal counsel can reach out to Robert Cutler, General Council for 
THM. Mr. Cutler's email address is rcutler@hcsimplified.com and his phone number is 347-449-0448. 

Best, 
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Joe Stroffolino 
Managing Director 
HealthCare Simplified Holdings LLC 
1701 Legacy Drive, Suite 2000 
Frisco, TX 75034 
Direct 214-799-5700 
istroffolino@hcsimplified,com 
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TexasHealfh 

U.S. Department of Health and Human Services 
Office of Inspector General 
P.O. Box 23489 
Washington, DC 20026 

RE: HealthSpring Life & Health Insurance Company, Inc. ("HealthSpring") 

Dear Sir or Madam, 

Texas Health Management llC ("THM") performs annual health risk assessments ("HRAs") 
for Medicare Advantage plans, including HealthSpring's Medicare Advantage plans in Texas, 
Arkansas and Arizona. These HRAs are documented in a health assessment form known as a "360 
Comprehensive Assessment" ("360 Form"). Historically HealthSpring has reported data from the 
360 Forms to CMS to calculate risk adjustments to its monthly capitated rate. 

In 2016 nurse practitioners employed by THM performed 14,833 exams in Texas. 10,153 of 
the exams performed between January 1, 2016 and October 14, 2016 were documented in 360 
Forms which did not comply with CMS requirements (the "Re-submit Forms"). The Re-submit 
Forms had been submitted to HealthSpring for review but at the time of submission they did not 
bear appropriate electronic signatures. They also were non-compliant in that the ICD codes 
reflected in the forms were not generated or certified by the examining nurse practitioners. 

On October 14, 2016 THM was asked to arrange for the Re-submit Forms to be 
electronically signed by the examining nurse practitioners and then re-submitted to HealthSpring for 
review. However, in January 2017 and before any electronically signed Re-submit Forms had been 
submitted to HealthSpring, a dispute arose regarding payment for the work reflected in the Re­
submit Forms. As a result of this and other matters, THM did not provide any compliant Re-submit 
Forms to HealthSpring, nor has it authorized HealthSpring to use any of the health data in the Re­
submit Forms. 

Notwithstanding the fact that the Re-Submit forms in HealthSpring's possession do not 
satisfy CMS requirements, we have reason to believe that HealthSpring has already submitted the 
health data in them to CMS for risk adjustment purposes. The purpose of this letter is to inform you 
that the health data reported by HealthSpring to CMS from the nurse practitioners who performed 
the exams documented by the Re-submit Forms cannot be used to support any risk adjustment 
calculations for the 2017 payment year because the forms do not constitute valid medical records. 
A list of these nurse practitioners is attached to this letter as Exhibit A. We can also produce a full 
list of the patient names and dates of service by email upon request. 
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If you need additional information regarding this matter, do not hesitate to contact me at 
(347) 449-0448 or by email at rcutler@hcsimplified.com. 

General Counsel 

*Admitted to practice law in the State of New York 
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EXHIBIT A 

SEE ATTACHMENT 
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  AGNP-C 
Angelina Silvas  NP-C 

  APRN-C 
  WHNP AGPCNP-BC 

Brenda Holbert  FNP-BC, AOCNP 
  FNP-BC 

  FNP-C 
  FNP 

  FNP-C 
  FNP-C 

  FNP-BC 
  FNP-BC 
  FNP-BC, MSN 
  NP-C 

  AGPCNP-BC 
  FNP-C 

  FNP, RN 
  APRN 

  FNP-BC 
  FNP-C 

  FNP-BC 
  FNP-BC 

  ANP 
  FNP-C 
  FNP-C 

  MSN, AGPCNP-C 
  AGPCNP-BC 

  FNP-BC 
  FNP-BC 

  MSN, FNP-BC 
  FNP-BC 

  MD 
  DNP, FNP-C 

  RN, ANP, GNP 
  NP-C 
  FNP-C 

  FNP-BC 
  ANP-BC 

  FNP-C 
  FNP 

  APRN 
  AGACNP-BC 
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