
 
 

 
ROBERT A. CUTLER, ESQ.* 

LAW OFFICE OF ROBERT A. CUTLER 
100 PARTRICK ROAD 

WESTPORT, CONNECTICUT 06880  
* Admitted to Practice Law in  
 New York Only 

 
       September 21, 2020 
Mr. Eamon P. Joyce 
Sidley Austin LLP 
787 Seventh Avenue 
New York, New York 10019 
 
 Re: United States ex. rel. Cutler v. Cigna Corp. et al., No. 17-cv-5715 (KMK) 
  Request for Pre-Motion Conference for Defendants’ Motion to Dismiss 
 
Dear Mr. Joyce, 
 

Relator writes in response to your letter September 15th letter in which you indicated that 
Defendants intend to move to dismiss the above action. Defendants argue that dismissal is 
warranted because (1) recovery is barred under 31 U.S.C. § 3730(e)(4)(A), (2) the Amended 
Complaint (the “Complaint”) does not identify any claims that were false and material and (3) the 
Complaint does not satisfy the pleading requirements of Fed. R. Civ. P. 9(b). Relator addresses 
each of these arguments in turn as follows: 
 

1. 31 U.S.C. § 3730(e)(4) does not bar recovery because Defendants’ submission of 
diagnostic codes to CMS based on undiagnosed diseases was never publicly disclosed.    

 
Defendants first argue that 31 U.S.C. § 3730(e)(4) bars recovery because the Complaint 

reiterates allegations that are “derivative” of public disclosures. But Defendants do not identify 
any specific allegations that supposedly derive from any public disclosures, nor do they cite any 
legal authority to support their assertion that the statute bars “derivative” allegations.  
 

Moreover, even if Defendants had identified the supposed “derivative” allegations, 
Defendants are not in reality actually challenging them but rather the legal basis for Relator’s 
claim. See U.S. ex rel. Wood v. Allergan, Inc., 246 F. Supp. 3d 772, 788 (S.D.N.Y. 2017). That is, 
Defendants are not claiming that the specific data-gathering procedures utilized in this case were 
publicly disclosed, but rather that “reiterations” of data-gathering generally as a means for 
diagnosing diseases were.     

 
Even Defendants’ argument challenging the legal basis for Relator’s claim is misconstrued. 

Relator is not claiming that diagnoses made during in-home exams are per se invalid for risk 
adjustment purposes. Rather, Relator is saying, among other things, that the medical conditions 
identified during the in-home exams, in the manner performed specifically for Defendants, were 
not medical diagnoses at all. Comp. ¶ 56. The nurses and the companies employing them 
understood that what they were required to do during these exams was dictated by specific 
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instructions laid out by Defendants. Comp. ¶¶ 47, 51, 54. Those instructions did not permit nurses 
to diagnose diseases or provide other services within the scope of their practice. Rather they 
required nurses to search for diseases using nothing more than information gathered from an 
informal interview with the patient and a review of medications in the patient’s home. Comp. ¶ 
54, 56. As a consequence, serious diseases – such as cancer, chronic obstructive pulmonary 
disease, renal disease kidney disease, congestive heart failure and schizophrenia to name a few – 
were identified even though the nurses did no testing or medical chart reviews, and they did not 
consult with the patient’s primary care provider or specialists. Comp. ¶¶ 48, 59-60, 71. The nurses 
themselves understood that they were not actually diagnosing any diseases. Comp. ¶¶ 51, 54. 

 
Because the nurses made no medical diagnoses, the forms on which they recorded their 

findings (the “360 Forms”) did not qualify as medical records that could be used for risk adjustment 
purposes. Comp. ¶ 32. Yet Defendants submitted diagnostic codes for these diseases as if they had 
actually been diagnosed. That Defendants were engaging in such deplorable conduct was not a 
matter of public knowledge. Indeed, Relator’s employer itself (“THM”) did not know that 
information from the 360 Forms was being submitted to CMS for risk adjustment purposes until 
Defendants disclosed this fact to Relator during arbitration proceedings in New York in 2017. 
Information from the arbitration was subject to a protective order and thus could not have been 
known to the general public.  See U.S. ex. rel. Springfield Terminal Ry. v. Quinn., 14 F. 3d 645, 
655-56 (D. D.C. 1994). A copy of the protective order is attached hereto as Exhibit A.  

 
2. The submission of unsupported diagnostic codes to CMS constituted false claims 

which were material to the determination of risk adjustment payments 
 

Defendants next argue that the Complaint fails to allege any false claims because it does 
not refer to a single claim or actual diagnosis that was false. Defendants appear to conflate the 
elements to establish a false claim under 31 U.S.C. § 3729 with the requirement for pleading fraud 
with particularity under Fed. R. Civ. P. 9(b).  In this section Relator will solely address the false 
claim elements and will turn to the Fed. R. Civ. P. 9(b) argument in the next section below. 

 
The standard for establishing a false claim is well established. A claim is legally false where 

a party makes a false certification of compliance with a federal statue or regulation or prescribed 
contract term. See Lacey v. Visiting Services of New York, no. 14-cv-05739-AJN (S.D.N.Y. Sept. 
26, 2017). Legal falsity can be shown through an explicit false certification or implied through the 
submission of an inaccurate claim for payment. Id. But in either case, for a legally false claim to 
be actionable, it must be material to the government’s decision to pay. Id.   

 
Here, Defendants were subject to regulations requiring them to certify the accuracy and 

truthfulness of the risk adjustment data that they submitted. See 42 C.F.R. 422.504(l). This 
necessarily meant that every diagnosis they submitted needed to be supported by a valid medical 
record. See U.S. v. United Healthcare Ins. Co., 848 F.3d 1161, 1179 (9th Cir. 2016). The 
Complaint makes clear that Defendants submitted hundreds of thousands of diagnostic codes for 
risk adjustment purposes based on 360 Forms, which as previously noted were not medical records. 
Comp. ¶¶ 90, 92. Because the codes did not represent actual diagnosed conditions, the submissions 
were inaccurate and thus constituted legally false claims. The claims were material because it is 
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well known that CMS relies on the accuracy of the data submitted by MA Organizations to make 
appropriate and accurate risk adjustment payments. Comp. ¶ 32; see id. at 1174-75.    
 

3. The pleading requirement of Rule 9(b) is satisfied because the submission of claims 
can be inferred from the delivery of the 360 Forms to Defendants’ internal coders.   

 
Finally, Defendants argue that the pleadings do not satisfy Rule 9(b) because they do not 

(1) identify sufficient information about the claims, or (2) examples of false claims. However, the 
courts have held that where, as here, an alleged fraudulent scheme involves transactions occurring 
over a long period of time, it is impractical to plead the specifics for each and every instance of 
fraudulent conduct. See U.S. ex rel. Wood v. Allergan, Inc., 246 F. Supp. 3d 772, 788 (S.D.N.Y. 
2017). Thus, while including specific examples in the Complaint can satisfy the pleading 
requirement, this is not mandatory. See U.S. ex rel. Silingo v. Wellpoint, Inc., 904 F. 3d 667 (9th 
Cir. 2018). Specific dates also need not be alleged if that information is within a defendant’s 
knowledge and control. See U.S. ex rel. Chorches v. American Medical Response, 865 F.3d 71, 83 
(2d. Cir 2017). 

 
As a result, to satisfy Rule 9(b) Relator need only plead facts that describe the 

circumstances of the scheme such that the details lead to a strong inference that claims were 
actually submitted.1 See Godecke v. Kinetic Concepts, Inc., 937 F.3d 1201, 1209 (9th Cir. 2019); 
U.S. ex rel. Chorches v. American Medical Response, 865 F.3d 71, 83 (2d Cir. 2017). Here, THM 
performed a large portion of the exams, and the Complaint contains significant details about them 
and the 360 Program, including statements made by Defendants about THM’s performance. Comp. 
¶¶ 51, 52, 72, 75, 80, 82, 88. Even Defendants acknowledge that THM possessed “thousands of 
records” of the exams. Def. letter p. 2. That the information from the exams was submitted to CMS 
can be inferred from the final delivery of the 360 Forms, with their description of the diseases, to 
Cigna’s internal coders to generate diagnosis codes to be submitted to CMS. Comp. ¶ 91. Claim 
submission can also be inferred from the financial incentives that Cigna gave to contractors for 
risk score increases, and for the punishments it imposed on contractors for failing to retain or 
capture diagnoses. Comp. ¶¶ 78-79.  Indeed, Cigna’s very purpose for using contractors like THM 
in the first place was to capture diseases that could be reported to CMS.   

 
Relator is confident that the Complaint can withstand Defendants’ motion, however he will 

amend it to further clarify the allegations. Realtor can, for example, list representative examples 
of 360 exams and cite testimony from the aforementioned arbitration confirming that claims 
derived from the 360 Forms were submitted. Relator proposes a deadline of 14 days following the 
date of the pre-motion conference in which to file the amendment.  

 

                                                           
1 In response to Defendants’ claim that Relator relies on group pleading, the Courts have held that where multiple 
defendants engage in the same conduct, a complaint need not distinguish among defendants. See U.S. ex. rel. Silingo, 
904 F.3d at 677. Here, all of the Defendants operated in concert as “Cigna-HealthSpring” such that there is no way 
for Relator to differentiate among allegations that are common to the group. Id. For example, several defendants have 
overlapping boards of directors, report consolidated financials and use the “Cigna,” “Cigna-HealthSpring” and 
“HealthSpring” brands interchangeably even though none of these brands is actually registered in any of their names 
(see attached Exhibit B). Defendants even use the names interchangeably in this case – referring to the proper party 
as “Cigna Medicare” in their September 8th letter, and “Cigna-HealthSpring” in their September 21st letter. Relator 
will, however, amend the Complaint to identify individual roles in the fraudulent conduct to the extent possible.   
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Respectfully Submitted, 
 

/s/ Robert A. Cutler   

Robert A. Cutler 
Law Office of Robert A. Cutler 
100 Partrick Rd. 
Westport, CT 06880 
(347) 449-0448 
robercutleresq@gmail.com 

 
 
cc: Hon. Kenneth M. Karas (via ECF) 
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AMERICAN ARBITRATION ASSOCIATION 
 
 
TEXAS HEALTH MANAGEMENT LLC, 

 

Claimant,  

v. Case No.: 01-17-0000-6403 

HEALTHSPRING LIFE & HEALTH 
INSURANCE COMPANY, INC., 

 

Respondent.  

 

PROTECTIVE ORDER 
 

Respondent HealthSpring Life & Health Insurance Co., Inc. (“HealthSpring”) and 

Claimant Texas Health Management LLC (“THM”) (collectively, the “Parties”) anticipate that 

certain of their confidential documents may be produced in the arbitration of the above-captioned 

mater (the “Arbitration”) and that such confidential records must be protected from further 

disclosure to the extent set forth in this Order. To expedite the flow of discovery material and 

the arbitration of this case, facilitate the prompt resolution of disputes over confidentiality, and 

adequately protect material entitled to be kept confidential, the Parties stipulate and agree as 

follows: 

1. This Protective Order shall apply to all documents, electronically stored 

information, materials, things and other information, disclosed by a Party (the  “Producing 

Party”) to the other party (the “Receiving Party”) that is (1) subject to discovery in this 

Arbitration, including without limitation, responses to requests for production of documents, 

answers to interrogatories, responses to requests for admissions, deposition testimony and all 

other discovery taken in connection with this Arbitration; (2) of a confidential or proprietary 

nature;  or  (3)  filed,  or  served  by  either  Party  in  this  Arbitration  (any  such    documents, 
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electronically stored information, materials, and other information being referred to hereinafter 

as “Disclosed Materials”). 

2. Disclosed Materials may be designated by the Producing Party Producing Party 

as “Designated Material” as (a) “CONFIDENTIAL”; (b) “CONFIDENTIAL HEALTH 

INFORMATION”; or (c) “CONFIDENTIAL-ATTORNEYS’ EYES ONLY” (as such terms are 

defined in Paragraphs 5, 6 and 7 below) in accordance with this Protective Order. The burden of 

establishing that Disclosed Materials are CONFIDENTIAL,” “CONFIDENTIAL HEALTH 

INFORMATION,” or “CONFIDENTIAL-ATTORNEYS’ EYES ONLY shall be on the 

Producing Party. 

3. Mass, indiscriminate or routinized designations are prohibited. Designation under 

this Order is allowed only if the designation is necessary to protect material that, if disclosed to a 

person not authorized to view it, would result in a material adverse effect on the Producing 

Party’s business or disclosure of protected health information or other personally identifiable 

information. In addition, Disclosed Materials may not be designated if designation is not 

necessary to protect a confidential or proprietary interest. If the Producing Party learns that any 

Disclosed Materials that it designated for protection do not qualify for protection at all or for the 

level of protection initially asserted, the Producing Party must promptly notify the other party 

thereof in writing and shall promptly withdraw the inapplicable designation. 

4. In the event a Party disagrees with the designation of any Disclosed Materials as 

Designated Material, such Party shall serve a written notice of objection on the Producing Party 

which identifies the objectionable Materials and the reason(s) for the objection. If the Parties 

shall fail to resolve such objection within ten (10) business days after the receipt of such notice, 

either  Party  may  seek  an  order  from  the  arbitrator  (if  a  single  arbitrator  is  appointed)  or 
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arbitration panel (if there is more than one arbitrator) as to whether such Materials are permitted 

to be designated as Designated Material hereunder. 

5. “CONFIDENTIAL” means information which constitutes, sensitive business, 

research, development, commercial, or financial information that is not publicly available. 

6. “CONFIDENTIAL HEALTH INFORMATION” means “protected health 

information” as such term and the scope of such term are defined by the Standard for Privacy of 

Individually Identifiable Health Information, 45 C.F.R. §§ 160.103 and 164.501, promulgated 

pursuant to the Health Insurance Portability and Accountability Act of 1996 (“HIPAA”). 

HIPAA permits, and this Order contemplates, the disclosure of Confidential Health Information 

between Parties in this Arbitration. 45 C.F.R. § 164.512(e). Protected Health Information 

includes “individually identifiable health information” (as defined in 45 C.F.R. § 164.103) 

created or received by a covered entity that, subject to the provisions in 45 C.F.R. § 164.514(a) 

and 45 C.F.R. § 164.514(b),  relates to: 

a. (i) the past, present, or future physical or mental health or condition of an 

individual; (ii) the provision of health care to an individual; or (iii) the past, 

present, or future payment for the provision of health care to an individual, but 

only to the extent that, in each case of clauses (i), (ii) or (iii) of this sentence, such 

information (x) identifies the individual or (y) with respect to which there is a 

reasonable basis to believe such information can be used to identify such 

individual; or 

b. medical bills, claims forms, data on claims submitted by health facilities 

and professionals, charge sheets, medical records, medical charts, test 

results, notes, dictation, invoices, itemized billing statements, remittance 
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advice forms, explanation of benefits, checks, notices, and requests, and 

all notes, summaries, compilations, extracts, abstracts or oral 

communications that are based on or derived from Confidential Health 

Information. 

7. “CONFIDENTIAL-ATTORNEYS EYES’ ONLY” means CONFIDENTIAL 

information that is so highly sensitive that its disclosure to a receiving party would likely result 

in significant competitive or commercial disadvantage to the Producing Party. 

8. Designated Material shall not be used or disclosed for any purpose other than the 

Arbitration and may be disclosed only as follows: 

a. Parties: Designated Material designated “CONFIDENTIAL” or 

“CONFIDENTIAL HEALTH INFORMATION” may be disclosed to Parties to 

this Arbitration or to any directors, managing directors, managers, officers, agents 

or employees of Parties, who have a need to see the information in connection 

with the Arbitration or assisting counsel in preparing for the Arbitration. 

b. Witnesses: Designated Material, including material designated as 

“CONFIDENTIAL,” “CONFIDENTIAL HEALTH INFORMATION” or 

“CONFIDENTIAL-ATTORNEYS’ EYES ONLY,” may be disclosed to a witness 

in this Arbitration, but only for purposes of testimony or preparation of testimony 

related to any proceeding, in this case, but it may not be retained by the witness. 

“CONFIDENTIAL” or “CONFIDENTIAL-ATTORNEYS’ EYES ONLY,” 

material may also be shown to the author or recipient of a document containing 

the information or, other than with respect to Confidential Health Information, a 

custodian or other person who otherwise possessed or knew the information. 
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Before Designated Material is disclosed for this purpose, each such person must 

agree to be bound by this Order, by signing a document substantially in the form 

of Exhibit A. 

c. Outside Experts: Designated Material, including material designated 

“CONFIDENTIAL-ATTORNEYS’ EYES ONLY,” may be disclosed to an 

outside expert (and the staffs of such experts) for the purpose of obtaining the 

expert’s assistance in the Arbitration. Before Designated Material is disclosed for 

this purpose, each such person (for themselves and their staff members) must 

agree to be bound by this Order, by signing a document substantially in the form 

of Exhibit A. 

d. Counsel: Designated Material, including material designated “CONFIDENTIAL” 

“CONFIDENTIAL HEALTH INFORMATION” or “CONFIDENTIAL 

ATTORNEYS’ EYES ONLY,” may be disclosed to counsel of record and in- 

house counsel for Parties to this Arbitration and their associates, paralegals, and 

regularly employed office staff. 

e. Other Persons: Designated Material may be provided as necessary to copying 

services, translators, and litigation support firms. Before Designated Material is 

disclosed to such third parties, each such person must agree to be bound by this 

Order by signing a document substantially in the form of Exhibit A. 

f. Arbitrators: Designated Material including material designated 

“CONFIDENTIAL” “CONFIDENTIAL HEALTH INFORMATION” or 

“CONFIDENTIAL ATTORNEYS’ EYES ONLY,” may also be provided as 

necessary and  in  conjunction  with  the terms of  this  Order  to  any individual 
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arbitrator or arbitrators in the Arbitration (individually, “Arbitrator”), to the 

American Arbitration Association, or their respective staffs (including, without 

limitation, any Case Manager), including but not limited to filings, briefs, 

pleadings, memorials, submissions, notices, exhibits, reports, presentations, 

correspondence, and document disclosures. 

9. The Parties are authorized through discovery to request, receive, subpoena, 

produce, and transmit Confidential Health Information pertaining to the individuals who have 

provided Confidential Health Information, whether directly or indirectly, to the Parties and other 

HIPAA covered entities to the extent such information is otherwise discoverable. Accordingly, 

the Parties (and nonparties producing pursuant to subpoenas from the Parties) may produce 

Confidential Health Information without consent of the patient or his or her legal representative 

and without providing notice to the patients as long as it is designated “CONFIDENTIAL 

HEALTH INFORMATION” subject to this Protective Order and such disclosure complies with 

the provisions of HIPAA and any other applicable privacy laws. 

10. The Receiving Party is prohibited from using Confidential Health Information 

disclosed to it by the Producing Party under this Order for any purpose other than this Arbitration 

and will be required to return any such information at the end of the Arbitration, upon request of 

the Producing Party. All Confidential Health Information produced in this Arbitration shall 

remain subject to the confidentiality terms of this Order after the termination of the Arbitration, 

absent contrary Order by the Arbitral Panel. 

11. Prior to disclosing or displaying any Designated Material to any person, counsel 
 
shall: 

 
a. Inform the person of the confidential nature of the Designated Material; and 
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b. Inform the person that he/she is enjoined from using the Designated Material for 

any purpose other than this Arbitration and is enjoined from disclosing the 

information or documents to any other person. 

12. A Party having custody of Designated Material disclosed to it by the Producing 

Party under this Order shall maintain it in a manner that limits access to the Designated Material 

to only those persons permitted such access under this Order. 

13. Counsel shall maintain all signed agreements by which persons have consented to 

be bound by this Order. 

14. Designated Material shall be designated by prominently stamping or otherwise 

marking the documents with the words “CONFIDENTIAL”, “CONFIDENTIAL HEALTH 

INFORMATION” or “CONFIDENTIAL- ATTORNEYS’ EYES ONLY,” thus clearly 

identifying the category of Designated Material for which protection is sought under the terms of 

this Order. Designated Material not reduced to documentary form shall be designated by the 

Producing Party in a reasonably equivalent way. 

15. The Producing Party will only designate Disclosed Materials as 

“CONFIDENTIAL”, “CONFIDENTIAL HEALTH INFORMATION” or “CONFIDENTIAL- 

ATTORNEYS’ EYES ONLY” if the Disclosed Materials contain confidential information. A 

Party may designate as “CONFIDENTIAL”, “CONFIDENTIAL HEALTH INFORMATION” or 

“CONFIDENTIAL-ATTORNEYS’ EYES ONLY” any Disclosed Materials that are in the 

possession of a third party if the Disclosed Materials contain the party’s Confidential or 

Confidential-Attorneys’ Eyes Only Information. Designations shall be made on a document-by- 

document basis, including within families of documents, meaning that a family of documents 

should not be tagged “CONFIDENTIAL”, “CONFIDENTIAL HEALTH INFORMATION” or 
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“CONFIDENTIAL-ATTORNEYS’   EYES   ONLY”   merely   because   the   Producing   Party 

determines that one of the documents within the family should have such designation. 

16. If a Receiving Party learns that Designated Materials produced to it have been 

disclosed to any party or person(s) other than the party or person(s) authorized by this Protective 

Order, the Receiving Party responsible for the disclosure must immediately inform the Producing 

Party of such disclosure and shall make a good faith effort to retrieve any Designated Materials 

so disclosed and to prevent disclosure by each unauthorized person who received such 

information. 

17. A party may submit a request in writing to the Producing Party that the 

designation be modified or withdrawn. A party does not waive its right to challenge a 

confidentiality designation by electing not to mount a challenge promptly after the original 

designation is disclosed. If the Producing Party does not agree to the re-designation within 

fifteen (15) business days, the objecting party may apply to the Arbitral Panel for relief. Unless 

and until the Arbitral Panel grants the objecting party’s requested relief, the Designated Materials 

shall be treated as designated. Upon any such application, the burden shall be on the Producing 

Party to show why the designation is proper. Before serving a written challenge, the objecting 

party must attempt in good faith to meet and confer with the Producing Party in an effort to 

resolve the matter. The Arbitral Panel may award sanctions if it finds that a party’s position was 

taken without substantial justification. 

18. Deposition transcripts or portions thereof may be designated either (a) when the 

testimony is recorded, or (b) by written notice to all counsel of record, given within thirty (30) 

business days after the Producing Party’s receipt of the transcript, in which case all counsel 

receiving such notice shall be responsible for marking all copies of the designated transcript or 
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portion thereof in their possession or control as directed by the Producing Party. Pending 

expiration of the thirty (30) business days, the deposition transcript shall be treated as Designated 

Material. When testimony is designated at a deposition, the Producing Party may exclude from 

the deposition all persons other than those to whom the Designated Material may be disclosed 

under Paragraph 6 of this Order. Any party may mark Designated Material as a deposition 

exhibit, provided the deposition witness is one to whom the Designated Material may be 

disclosed under Paragraph 6 of this Order and the exhibit and related transcript pages receive the 

same confidentiality designation as the original Designated Material. 

19. This Protective Order does not limit the use of Designated Material in any 

arbitration proceeding, such as hearings or teleconferences. Nor does it prohibit a party from 

seeking additional relief relating to the potential disclosure of Designated Material in connection 

with any arbitration proceeding such as hearings or teleconferences. To the extent a party desires 

protection with respect to the use of Designated Materials at any arbitration proceeding, the party 

shall seek appropriate relief from the arbitrator (if a single arbitrator is appointed) or Arbitral 

Panel (if more than one arbitrator is appointed), in advance of the hearing where possible. The 

Parties agree to act in good faith with respect to the use of Designated Material in connection 

with any arbitration proceeding such as hearings or teleconferences where such Designated 

Material was not included in the record filed in connection for such proceeding, including acting 

in good faith with respect to providing a Designating party an opportunity to seek protection of 

such Designated Material. 

20. Upon final termination of this Arbitration, all Designated Material and copies 

thereof shall be returned promptly (and in no event later than forty-five (45) days after entry of 

final judgment) to the Producing Party, or certified as destroyed to counsel of record for the 
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Producing Party. A receiving party who has disclosed Designated Materials to other parties or 

person(s) as permitted by this Protective Order is responsible for using reasonable efforts to 

ensure that such parties or person(s) return all Designated Materials to the Producing Party, or to 

obtain from those parties or person(s) written certification that the Designated Materials have 

been destroyed. Notwithstanding the foregoing, counsel to whom Designated Material is 

disclosed under Paragraph 6(D) of this Order may retain Designated Material where it is 

technically infeasible to return or destroy that material at the conclusion of the Arbitration, and 

may retain copies of pleadings, expert reports (as counsel in good faith deems necessary to 

retain, after notice to the Producing Party, provided that, if the Producing Party objects to the 

such retention, then within thirty (30) days thereof, or upon such other time agreed to by the 

Parties, the Parties will jointly submit the dispute to the Arbitral Panel) and correspondence, but 

counsel must apply the same degree of confidentiality protection to such Designated Material as 

it applies to its own confidential client files and records. 

21. Inadvertent production of confidential material prior to its designation as such in 

accordance with this Order shall not be deemed a waiver of a claim of confidentiality. Any such 

error shall be corrected within a reasonable time. The party receiving such notice of an 

inadvertent production of confidential material shall make a reasonable, good faith effort to 

ensure that any analyses, memoranda, notes or other such materials generated based upon such 

newly designated information are immediately treated as containing Designated Material. 

22. Nothing in this Order shall require disclosure of information protected by the 

attorney-client privilege, or other privilege or immunity, and the inadvertent production of such 

information shall not operate as a waiver. If a Producing Party becomes aware that it has 

inadvertently produced information protected by the attorney-client privilege, or other privilege 
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or immunity, the Producing Party will promptly notify each receiving party in writing of the 

inadvertent production. 

When a party receives notice of such inadvertent production, it shall return or destroy 

all copies of inadvertently produced material within three (3) business days and also take all 

reasonable steps to destroy any notes or summaries referring or relating to any such inadvertently 

produced material subject to claim of privilege or immunity within such time. Nothing herein 

shall prevent the receiving party from challenging the propriety of the attorney-client privilege or 

work product immunity or other applicable privilege designation with the Arbitral Panel. Such 

challenge must be made in writing by the receiving party to the Producing Party within three (3) 

business days of receiving the Producing Party’s written notice of inadvertent production. Upon 

such a challenge, the Producing Party bears the burden of establishing the privileged or protected 

nature of any inadvertently produced information or material. Each receiving party shall not be 

obligated to return or destroy the materials subject to challenge until any issue of privilege or 

protection is resolved by agreement of the Parties or by the Arbitral Panel, during which time 

each receiving party shall refrain from distributing or otherwise using the inadvertently disclosed 

information or material for any purpose, except that a receiving party may use the inadvertently 

produced information or materials to challenge the propriety of the asserted privilege or 

immunity. 

If a Receiving Party becomes aware that it is in receipt of Disclosed Materials which 

it knows or reasonably should know is privileged or protected, counsel for the receiving party 

shall immediately take steps to (i) stop reading such information or materials, (ii) notify counsel 

for the Producing Party of such information or materials, (iii) collect all copies of such 

information or materials in its possession or control, (iv) return such information or materials to 
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the Producing Party, and (v) otherwise comport themselves with the applicable provisions of the 

Rules of Professional Conduct. 

23. In the event that Designated Material disclosed during the course of this 

Arbitration is sought by any person or entity not a party to this Arbitration, whether by subpoena 

in another action or service with any legal process, the party receiving such subpoena or service 

shall immediately notify in writing counsel of record for the Producing Party if such subpoena or 

service demands the production of Designated Materials of such Producing Party. It is the 

Producing Party’s burden to intervene if it desires to quash all or portions of the subpoena or 

request based on confidentiality concerns. Any such person or entity seeking such Designated 

Materials by attempting to enforce such subpoena or other legal process shall be apprised of this 

Protective Order by counsel of record for the party upon whom the subpoena or process was 

served. 

24. None of the provisions of this Order shall apply to any documents or information 

that: (a) at or prior to disclosure thereof in this Arbitration, are or were a matter of public 

knowledge or were independently obtained by the receiving party from a third party having the 

right to disclose the same; (b) after disclosure thereof, become public knowledge other than by 

act or omission of the receiving party or its agents, experts, and attorneys; (c) are disclosed by 

the Producing Party to a third party who is not subject to this Protective Order and who does not 

have an obligation to maintain the confidentiality of Designated Materials; (d) were obtained 

outside of this Arbitration by the receiving party from the Producing Party without it having been 

designated as confidential or without any other attendant obligation of confidentiality, (e) is 

already in the Receiving Party’s possession or control prior to the date of disclosure by the 

Case 3:21-cv-00748   Document 60-1   Filed 09/21/20   Page 12 of 15 PageID #: 186



13  

Producing Party or (f) has or becomes independently developed by the Receiving Party with use 

or reference to any Designated Materials. 

25. The foregoing is entirely without prejudice to the right of any party to apply to the 

arbitrator (if a single arbitrator is appointed) or Arbitral Panel (if more than one arbitrator is 

appointed) for any further Protective Order relating to Designated Material; or to object to the 

production of Designated Material; or to apply to the Arbitral Panel for an order compelling 

production of Designated Material; or for modification of this Order; or to seek any other relief 

from the Arbitral Panel. 

26. In the event anyone shall violate or threaten to violate the terms of this Protective 

Order, the aggrieved party immediately may apply to obtain injunctive relief against any such 

person violating or threatening to violate any of the terms of this Protective Order, and, in the 

event that the aggrieved party does so, the responding party, subject to the provisions of this 

Protective Order, shall not employ as a defense to that claim that the aggrieved party possesses 

an adequate remedy at law. 

27. During the pendency of the above-captioned Arbitration, the arbitrator (if a single 

arbitrator is appointed) Arbitral Panel (if more than one arbitrator is appointed) shall have the 

authority to enforce the obligations undertaken by the Parties in this Protective Order, to remedy 

any breach of this Protective Order, and/or to grant any relief needed to secure compliance with 

this Protective Order. The Parties and other persons subject to this Protective Order hereby 

consent to submit to the jurisdiction of a state or federal court in the State of Texas for purposes 

of the enforcement of or resolution of any disputes that may arise in connection with the terms of 

or compliance with this Protective Order after the full and final resolution of all matters raised in 

the above-captioned Arbitration. 
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28. No prut of the restrictions imposed by this Protective Order ma y be waived or 

tem1inated , except by written stipulation executed by counsel of record for each Producing Party. 

or by an Order from the arbitrator (if a single arbitrator is appointed) Arbitral Panel (if more than 

one arbitrator is appointed) for good cause shown. 

29. This Protective Order may be modified, and any matter related to it may be 

resolved, by written stipulation of the Patties without further Order of the Arbitral Panel. 

30. This Stipulation and Protective Order may be executed in counterparts, all of 

which together shall constitute one and the same insttument , and signatures transmitted by 

electronic means (e.g., facsimile, pdf) shall be deemed the equivalent of original signatures. 

 
STIPULATED AND AGREED: 

 
Dated: February 13, 2017 

 
 

 
 
 

rit  ny M. Wilson 
LLARD SPAHR LLP 

735 Market Street, 51st Floor 
Philadelphia , PA l 9103 
leckennanj@ballardspahr.com 
wilsonbm@ballardspahr .com 

General Counsel 
Texas Health Management LLC 

I 00 Patrick Road 
Westport , CT 06880 

rcutler@hcsirnplified. com 

 

Attorneys for  Respondent  HealthSpring 
Life & Health Insurance Company. Inc. 

Attorney for  Claimant Texas H ealth 
Management LLC 

 
 
 
 
 

SO ORDERED: 
 

 
 

Emergency Arbitrator 
 

Dated: February 17, 2017 
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EXHIBIT A 
 

AMERICAN ARBITRATION ASSOCIATION 
 
 
TEXAS HEALTH MANAGEMENT LLC, 

 

Claimant,  

v. Case No.: 01-17-0000-6403 

HEALTHSPRING LIFE & HEALTH 
INSURANCE COMPANY, INC., 

 

Respondent.  

 
 

DECLARATION AND CONFIDENTIALITY UNDERTAKING 
 

I certify that I have received and carefully read the Stipulation and Protective Order 

(“Order”) in this matter and that I fully understand its terms. I agree to comply with and be 

bound by the terms of the Order, and I further agree that I shall use materials provided to me in 

connection with this matter only in accordance with the terms of the Order and for no other 

purpose. 

 
EXECUTED this day of , _ . 

 
 
 
 

 

Name 
 
 

 

Signature 
 
 

 

Present Employer or Other Business Affiliation 
 
 

 

Business Address 
 
 

1 
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Business Inquiry
Additional Principals
Business ID: 0269827 Business Name: CONNECTICUT GENERAL CORPORATION

 Total Number of Principals : 16  

Name: Business Address: Residence Address:

DAVID BOURDON
DIRECTOR

900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152,
USA 900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152, USA

JULIA BRNCIC
DIRECTOR

900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152,
USA 900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152, USA

MARY T. AGOGLIA HOELTZEL
DIRECTOR

900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152,
USA 900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152, USA

RYAN LOYD
DIRECTOR

900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152,
USA 900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152, USA

JOHN MIMLITZ
DIRECTOR

900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152,
USA 900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152, USA

CARRIE CASCIANI
DIRECTOR

900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152,
USA 900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152, USA

JONATHAN WINDERMAN
DIRECTOR

900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152,
USA 900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152, USA

JAMES YABLECKI
DIRECTOR/PRESIDENT

900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152,
USA 900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152, USA

MARK FLEMING
VICE PRESIDENT

900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152,
USA 900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152, USA

JOANNE HART
VICE PRESIDENT

900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152,
USA 900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152, USA

JILL STADELMAN
SECRETARY

900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152,
USA 900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152, USA

SCOTT LAMBERT
VICE PRESIDENT/TREASURER

900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152,
USA 900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152, USA

EDWARD POTANKA
VICE PRESIDENT

900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152,
USA 900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152, USA

RICHARD GRAY
VICE PRESIDENT

900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152,
USA 900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152, USA

DREW REYNOLDS
VICE PRESIDENT

900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152,
USA 900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152, USA

DANIEL SPILLANE
VICE PRESIDENT

900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152,
USA 900 COTTAGE GROVE ROAD, HARTFORD, CT, 06152, USA

C.O.N.C.O.R.D https://www.concord-sots.ct.gov/CONCORD/online?sn=PublicInquiry&...

1 of 1 9/21/2020, 9:43 PM
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Business Inquiry
Additional Principals
Business ID: 1114213 Business Name: HEALTHSPRING, INC.

 Total Number of Principals : 7  

Name: Business Address: Residence Address:

MARY T. AGOGLIA HOELTZEL
DIRECTOR 530 GREAT CIRCLE ROAD, NASHVILLE, TN, 37228, USA 530 GREAT CIRCLE ROAD, NASHVILLE, TN, 37228, USA

JAMES YABLECKI
DIRECTOR 530 GREAT CIRCLE ROAD, NASHVILLE, TN, 37228, USA 530 GREAT CIRCLE ROAD, NASHVILLE, TN, 37228, USA

RYAN MCGROARTY
DIRECTOR 530 GREAT CIRCLE ROAD, NASHVILLE, TN, 37228, USA 530 GREAT CIRCLE ROAD, NASHVILLE, TN, 37228, USA

MARK FLEMING
VICE PRESIDENT 530 GREAT CIRCLE ROAD, NASHVILLE, TN, 37228, USA 530 GREAT CIRCLE ROAD, NASHVILLE, TN, 37228, USA

JOANNE HART
VICE PRESIDENT 530 GREAT CIRCLE ROAD, NASHVILLE, TN, 37228, USA 530 GREAT CIRCLE ROAD, NASHVILLE, TN, 37228, USA

TERESA JORDAN
SECRETARY 530 GREAT CIRCLE ROAD, NASHVILLE, TN, 37228, USA 530 GREAT CIRCLE ROAD, NASHVILLE, TN, 37228, USA

SCOTT LAMBERT
VICE PRESIDENT/TREASURER 530 GREAT CIRCLE ROAD, NASHVILLE, TN, 37228, USA 530 GREAT CIRCLE ROAD, NASHVILLE, TN, 37228, USA

C.O.N.C.O.R.D https://www.concord-sots.ct.gov/CONCORD/online?sn=PublicInquiry&...
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Business Inquiry
Additional Principals
Business ID: 0131036 Business Name: CIGNA HOLDING COMPANY

 Total Number of Principals : 5  

Name: Business Address: Residence Address:

TIMOTHY BUCKLEY
DIRECTOR/VICE PRESIDENT/TREASURER

900 COTTAGE GROVE ROAD, WILDE BUILDING,
BLOOMFIELD, CT, 06152, USA 900 COTTAGE GROVE ROAD, WILDE BUILDING, BLOOMFIELD, CT, 06152, USA

MARY T. AGOGLIA HOELTZEL
DIRECTOR

900 COTTAGE GROVE ROAD, WILDE BUILDING,
BLOOMFIELD, CT, 06152, USA 900 COTTAGE GROVE ROAD, WILDE BUILDING, BLOOMFIELD, CT, 06152, USA

ERIC PALMER
DIRECTOR/ CHIEF FINANCIAL OFFICER

900 COTTAGE GROVE ROAD, WILDE BUILDING,
BLOOMFIELD, CT, 06152, USA 900 COTTAGE GROVE ROAD, WILDE BUILDING, BLOOMFIELD, CT, 06152, USA

DAVID CORDANI
PRESIDENT/CHIEF EXECUTIVE OFFICER

900 COTTAGE GROVE ROAD, WILDE BUILDING,
BLOOMFIELD, CT, 06152, USA 900 COTTAGE GROVE ROAD, WILDE BUILDING, BLOOMFIELD, CT, 06152, USA

JILL STADELMAN
SECRETARY

900 COTTAGE GROVE ROAD, WILDE BUILDING,
BLOOMFIELD, CT, 06152, USA 900 COTTAGE GROVE ROAD, WILDE BUILDING, BLOOMFIELD, CT, 06152, USA

C.O.N.C.O.R.D https://www.concord-sots.ct.gov/CONCORD/online?sn=PublicInquiry&...

1 of 1 9/21/2020, 9:40 PM
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United States Patent and Trademark Office

Home|Site Index|Search|FAQ|Glossary|Contacts|eBusiness|eBiz alerts|News

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Mon Sep 21 03:17:22 EDT 2020

 Please logout when you are done to release system resources allocated for you.

List At: OR to record: Record 17 out of 22

 ( Use the "Back" button of the Internet Browser to return to TESS)

Word Mark HEALTHSPRING
Goods and Services IC 044. US 100 101. G & S: health care services. FIRST USE: 19940110. FIRST USE IN COMMERCE: 19940110
Mark Drawing Code (1) TYPED DRAWING
Serial Number 78151196
Filing Date August 6, 2002
Current Basis 1A
Original Filing Basis 1A
Published for
Opposition March 11, 2003

Registration Number 2721573
Registration Date June 3, 2003
Owner (REGISTRANT) Carlson, James G. INDIVIDUAL UNITED STATES 3 Clarks Branch Road Great Falls VIRGINIA 22066

(LAST LISTED OWNER) CIGNA INTELLECTUAL PROPERTY, INC. CORPORATION DELAWARE 300 BELLEVUE PARKWAY
WILMINGTON, DELAWARE 19809

Assignment Recorded ASSIGNMENT RECORDED
Prior Registrations 1941515
Type of Mark SERVICE MARK
Register PRINCIPAL
Affidavit Text SECT 15. SECT 8 (6-YR). SECTION 8(10-YR) 20120626.
Renewal 1ST RENEWAL 20120626
Live/Dead Indicator LIVE

|.HOME | SITE INDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLICY

Trademark Electronic Search System (TESS) http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4801:29p4h6.2.17

1 of 1 9/21/2020, 9:55 PM
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United States Patent and Trademark Office

Home|Site Index|Search|FAQ|Glossary|Contacts|eBusiness|eBiz alerts|News

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Mon Sep 21 03:17:22 EDT 2020

 Please logout when you are done to release system resources allocated for you.

List At: OR to record: Record 14 out of 22

 ( Use the "Back" button of the Internet Browser to return to TESS)

Word Mark CIGNA-HEALTHSPRING
Goods and
Services

IC 035. US 100 101 102. G & S: management of healthcare services provided by others. FIRST USE: 20130529. FIRST USE IN
COMMERCE: 20130619

IC 036. US 100 101 102. G & S: providing health insurance services, namely, underwriting, issuance, administration and brokerage of
insurance products in the field of life, medical, health, accident and disability. FIRST USE: 20130529. FIRST USE IN COMMERCE:
20130619

IC 044. US 100 101. G & S: health care services. FIRST USE: 20130529. FIRST USE IN COMMERCE: 20130619
Standard
Characters Claimed
Mark Drawing Code (4) STANDARD CHARACTER MARK
Serial Number 85974402
Filing Date July 1, 2013
Current Basis 1A
Original Filing
Basis 1A

Published for
Opposition October 8, 2013

Registration
Number 4455122

Registration Date December 24, 2013
Owner (REGISTRANT) Cigna Intellectual Property, Inc. CORPORATION DELAWARE 300 Bellevue Parkway Wilmington DELAWARE 19809
Prior Registrations 2721573;4298900;4299059;AND OTHERS
Type of Mark SERVICE MARK
Register PRINCIPAL
Affidavit Text SECT 15. SECT 8 (6-YR).
Live/Dead Indicator LIVE

|.HOME | SITE INDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLICY

Trademark Electronic Search System (TESS) http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4801:29p4h6.2.14

1 of 2 9/21/2020, 9:56 PM
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United States Patent and Trademark Office

Home|Site Index|Search|FAQ|Glossary|Contacts|eBusiness|eBiz alerts|News

Trademarks > Trademark Electronic Search System (TESS)

TESS was last updated on Mon Sep 21 03:17:22 EDT 2020

 Please logout when you are done to release system resources allocated for you.

List At: OR to record: Record 45 out of 89

 ( Use the "Back" button of the Internet Browser to return to TESS)

Word Mark CIGNA
Goods and Services IC 035. US 100 101 102. G & S: Management of health care services provided by others. FIRST USE: 20120911. FIRST USE IN

COMMERCE: 20120911

IC 036. US 100 101 102. G & S: Insurance underwriting in the fields of life, medical, health, accident and disability. FIRST USE:
20120911. FIRST USE IN COMMERCE: 20120911

IC 044. US 100 101. G & S: Health care services. FIRST USE: 20120911. FIRST USE IN COMMERCE: 20120911
Mark Drawing Code (3) DESIGN PLUS WORDS, LETTERS, AND/OR NUMBERS
Design Search Code 04.07.02 - Objects forming a person; Person formed by objects

05.01.25 - Cypress tree; Other trees or bushes; Willow tree
26.01.21 - Circles that are totally or partially shaded.
26.17.09 - Bands, curved; Bars, curved; Curved line(s), band(s) or bar(s); Lines, curved

Serial Number 85394277
Filing Date August 10, 2011
Current Basis 1A
Original Filing Basis 1B
Published for
Opposition April 10, 2012

Registration Number 4298899
Registration Date March 5, 2013
Owner (REGISTRANT) CIGNA Intellectual Property, Inc. CORPORATION DELAWARE 300 Bellevue Parkway Wilmington DELAWARE

19809
Prior Registrations 1270224;1926164;2563544;AND OTHERS
Description of Mark Color is not claimed as a feature of the mark. The mark consists of the word "Cigna" below a tree figure design.
Type of Mark SERVICE MARK
Register PRINCIPAL
Affidavit Text SECT 15. SECT 8 (6-YR).
Live/Dead Indicator LIVE

|.HOME | SITE INDEX| SEARCH | eBUSINESS | HELP | PRIVACY POLICY

Trademark Electronic Search System (TESS) http://tmsearch.uspto.gov/bin/showfield?f=doc&state=4801:29p4h6.4.45

1 of 2 9/21/2020, 9:56 PM
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