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MEMORANDUM IN SUPPORT
L INTRODUCTION

OhioHealth Corporation is a nationally recognized, not-for-profit, charitable, healthcare
outreach of the United Methodist Church, which has been serving patients in its communities since
1891. OhioHealth’s hospitals and physicians are connected by the system’s mission to improve
the health of those it serves, its core values of compassion, excellence, stewardship, integrity, and
inclusion, and its cardinal value of honoring the dignity and worth of each person. OhioHealth is
dedicated to serving communities through its Community Benefit, which totaled over $493 million
in its fiscal year 2025, including charity care for people who lack insurance or the means to pay
for care, Medicaid costs not reimbursed by the state or federal government, and investments in
improving access to health services, enhancing the health of its communities, advancing health
and medical knowledge, supporting sustainable practices, and committing to corporate
responsibility. OhioHealth is transparent about the cost of its services, including providing out-of-
pocket cost estimates for over 882 different services on its website available to the public.

OhioHealth is committed to providing the expert treatment its patients need, close to where
they live and work so that not only can those patients return to their lives sooner, but they also can
benefit from improved outcomes. OhioHealth facilities carry accreditations from third-parties in
stroke treatment, cancer services, trauma care, bone marrow transplants, cardiovascular treatments,
imaging, and medical education, among others. According to the government’s own published
Centers for Medicare & Medicaid Services (“CMS”) data, OhioHealth’s Riverside Methodist
Hospital is the only overall five-star rated hospital in Columbus, Ohio. See USA Today, Hospital
CMS Ratings (available at: https://data.usatoday.com/hospital-ratings/?query=columbus%2C+oh)

(accessed 4/16/2026). The United States and the State of Ohio’s (“the governments”) allegations
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to the contrary stem from a misplaced reliance on Leapfrog scores that are based on deceptive and
unfair trade practices. See Good Samaritan Medical Center, Inc. v. Leapfrog Group, No. 9:25-cv-
80526-DMM (S.D. Fla. Mar. 6, 2026) (finding, in order following bench trial, that Leapfrog
assigned “arbitrarily low scores” to hospitals that did not participate in its survey, “rendering it
almost impossible for these hospitals to receive a passing grade”; holding that Leapfrog’s
methodology “has no scientific basis, unfairly penalizes non-participating hospitals, and
misrepresents hospital safety”; and ordering Leapfrog to cease using its methodology and to
“withdraw” the “deceptive and unfair Safety Grades” from its websites), appeal docketed, No. 26-
11527 (11th Cir. Apr. 30, 2026) (attached hereto as Exhibit A).!

The governments claim that OhioHealth illegally limited healthcare competition in the
Columbus area, yet the Complaint describes the opposite. The Complaint describes fierce
competition where there are winners and losers. The governments appear to seek less-vigorous
competition or what the governments would consider the “right” outcome from competition:
OhioHealth would not seek to beat its competitors in the marketplace and win more business but
instead would /elp its competitors get more business. That is the opposite of competition, and it is
not a recognized antitrust claim.

Even ignoring this obvious flaw—bringing antitrust claims to dampen competition—the
Complaint fails on its own terms. The Complaint alleges that some insurance companies offering
health insurance in the Columbus area do not offer certain types of health insurance plans the
governments would prefer—so-called “budget-conscious plans.” The Complaint blames the

insurance companies’ decisions to not offer more “budget-conscious plans” on alleged agreements

' Leapfrog has removed its “grades” for OhioHealth’s hospitals from its website. See,

https://ratings.leapfroggroup.org/search/results?facility=OhioHealth&sort=relevance&by=facility (and toggle “No”
to “Yes”) (accessed 5/7/2026).
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the insurance companies entered with OhioHealth, but the Complaint fails to allege any details
about the purported agreements. The Complaint does not identify any of the parties involved
besides OhioHealth. It does not allege when the agreements were entered, how long they lasted,
or any other specifics. OhioHealth and the Court are left to guess the who, when, where, what, and
how of the alleged anticompetitive agreements. The bare claim that anticompetitive agreements
must exist because insurance companies have offered some types of “budget-conscious plans”
elsewhere but did not in Columbus does not meet the pleading requirements for antitrust claims.

What the Complaint does allege disproves antitrust liability. The Complaint alleges that
OhioHealth has only a 35% share of the claimed relevant markets, which does not suggest the
necessary market power for such antitrust claims. And the Complaint lacks any allegation of
exclusionary agreements; instead, it alleges only antisteering restrictions—testrictions the
Supreme Court found were not anticompetitive but enhance competition, stem negative
externalities, and prevent free riding. Ohio v. American Express Co., 585 U.S. 529, 551 (2018)
(“[T]here is nothing inherently anticompetitive about Amex’s antisteering provisions.”). There is
no basis for the litigation to proceed.

II. FACTUAL BACKGROUND?

The governments filed their Complaint alleging that OhioHealth violated Section 1 of the
Sherman Act and the equivalent provision of Ohio’s Valentine Act on February 20, 2026.
Complaint, ECF No. 1 (“Complaint”). The governments claim that OhioHealth used market power

to somehow prevent insurance companies from offering certain types of health insurance plans in

2 In describing or referring to the allegations contained within the governments’ Complaint, OhioHealth accepts any
well-pleaded facts—as opposed to legal assertions—to be true for purposes of this motion. See Bell Atl. Corp. v.
Twombly, 550 U.S. 544, 555 (2007). By describing such allegations herein, OhioHealth does not admit the truth of
any such allegations.



Case: 2:26-cv-00207-ALM-SCS Doc #: 18 Filed: 05/08/26 Page: 10 of 34 PAGEID #: 104

the Columbus area and that this “is effectively preventing competitors from achieving scale with
regard to patients as well as quality.” Complaint at § 2, PageID 2.

A. The Healthcare Market

According to the Complaint, hospital networks must “[bJuild[] a hospital with a strong
reputation that can attract physicians and patients[, which] is difficult, time-consuming, and
expensive.” Complaint at § 56, PageID 20. OhioHealth operates “hospitals, outpatient facilities,
physician groups, and other healthcare services throughout Ohio.” Id. at | 7, PagelD 3. OhioHealth
competes for physicians, patients, and insurance-company business with at least The Ohio State
University Wexner Medical Center and Mount Carmel Health System in the Columbus area. /d. at
q 8, PagelD 3.

Given the complexities of healthcare, consumers enter contracts with insurance companies
to negotiate lower pricing, better service, and better contract terms jointly on their behalf.
Complaint at 9 17, PageID 6. While some individuals purchase healthcare outside of insurance
companies or government plans, insurance companies get better pricing and terms due to their
bargaining power and negotiations with medical providers and hospital systems. /d.

The Complaint alleges that “the sale of inpatient general acute care (‘GAC’) hospital
services” to insurance companies in the Columbus area constitutes the relevant product market.
Complaint at 9 38, PageID 12.

B. Government Regulation, Pricing Transparency Data, and Quality Ratings

The governments exercise substantial regulatory authority over healthcare and hospital
services. As part of the Affordable Care Act, the Hospital Price Transparency Rule became
effective January 1, 2021, and the rule requires every hospital operating in the United States to
establish, update, and make public: (1) a machine-readable file containing a list of all standard

charges for all items and services, and (2) a consumer-friendly list of standard charges for a limited

4
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set of shoppable services. 45 C.F.R. Part 180. For each shoppable service, the hospital must
disclose: (1) the payer-specific negotiated charges; (2) the discounted cash price; (3) the de-
identified minimum negotiated charge; and (4) the de-identified maximum negotiated charge. 45
C.F.R. § 180.60.

OhioHealth complies with the governments’ price transparency regulations. OhioHealth
provides pricing for all services at each of its hospitals, including reimbursement rates for each
contracted payor, on its website in the form of machine-readable files. In addition, OhioHealth
provides out-of-pocket cost estimates for over 882 common hospital-based services on its website
available to the public.

The federal government—through CMS—collects and publishes detailed quality of care
assessments for medical providers, including hospitals. Complaint at § 10, PageID 4. The
Complaint does not allege how OhioHealth’s CMS Star Rating compares to competing hospitals
in Columbus, Ohio, but the government publishes its data in regular reports for patients to use in
comparing healthcare providers. According to government data, OhioHealth’s Riverside

Methodist Hospital is the only overall five-star rated hospital in Columbus, Ohio.
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Your life in data | Hospital CMS Ratings

Hospital CMS Ratings

What are the best rated hospitals near me?

Search hospitals
columbus, oh

STAR RATINGS

Overall Hospital Rating: The overall star rating is based on how well a hospital performs across different areas of quality, such as treating heart attacks and
pneumonia, readmission rates, and safety of care.

Patient Survey Rating: The patient survey rating measures patients' experiences of their hospital care. Recently discharged patients were asked about important
topics like how well nurses and doctors communicated, how responsive hospital staff were to their needs, and the cleanliness and quietness of the hospital
environment.

Showing 12 of 12

Hospital Name City & State Overall Rating Patient Survey Raiting
River Vista Health and Wellness LLC Columbus, OH Not Available Not Available
Grant Medical Center Columbus, OH FkhA FokkAT
Ohio State University State Health System Columbus, OH 2.0.9.8 04 L0, 0.0 0" 1
Woods at Parkside, the Columbus, OH Not Available Not Available
Nationwide Children's Hospital Columbus, OH Not Available Not Available
Doctors Hospital Columbus, OH Yook L 0. 0.0 0" 1
Twin Valley Behavioral Healthcare Columbus, OH Not Available Not Available
Ohio Hospital for Psychiatry Columbus, OH Mot Available Not Available
Riverside Methodist Hospital Columbus, OH DR800 2. 8.9.9 9"
Mount Carmel East & West Columbus, OH FokrTT 2.0 9 9 0"
Mount Carmel Behavioral Health Columbus, OH Not Available Not Available
Sun Behavioral Columbus Columbus, OH Not Available Not Available

See USA Today, Hospital CMS Ratings (available at: https://data.usatoday.com/hospital-
ratings/?query=columbus%2C+oh) (accessed 4/16/2026).

C. The Geographic Market

The Complaint alleges that the relevant geographic market for patients obtaining healthcare
services is either comprised of “Franklin and Delaware counties” or “Delaware, Fairfield, Franklin,

Hocking, Licking, Madison, Morrow, Perry, Pickaway, and Union” counties. Complaint at 9 42-

b

46, PagelD 13-16. The Complaint also claims that unspecified “rural hospitals”—presumably

outside of the counties identified as part of the alleged geographic market—give OhioHealth

6
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market power. /d. at q 11, PagelID 4-5. The Complaint does not explain how an appropriate market
definition would include these rural hospitals or allege any facts regarding the competitive
landscape in the larger geographic market that includes these rural hospitals.

D. Alleged Market Power

The Complaint alleges that OhioHealth has a market share of 35% as measured by hospital
beds and inpatient GAC hospital discharges. Complaint at § 49, PagelD 17-18. The Complaint
alleges that because of OhioHealth’s market share, insurance companies “must have OhioHealth
as a participant in at least some of [their] provider networks to have viable health insurance
products.” Id. at § 50, PagelD 18.

E. Alleged Barriers to Entry

The Complaint suggests that reputation and network effects constitute barriers to entry.
“Building a hospital with a strong reputation that can attract physicians and patients is difficult,
time-consuming, and expensive.” Complaint at 9 56, PagelID 20.

F. Alleged Anticompetitive Conduct

Without actually identifying any specific carve outs or their limitations, the Complaint
alleges that “[e]xcept for limited carve outs, OhioHealth restricts [insurance companies] from
offering budget-conscious plan designs that promote competition among healthcare providers by
effectively forcing them to include OhioHealth in all networks for all commercial insurance
products ... and requiring that OhioHealth be featured at the most favored level of benefits in each
network.” Complaint at § 32, PageID 10. Further, it alleges that OhioHealth entered agreements
with insurance companies that “prevent transparency by limiting the dissemination of price
information or by setting other burdensome requirements on its disclosure.” Id. at q 34, PagelD

11.
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In each instance, the purported harm from the alleged agreements is that they “deter
OhioHealth’s competitors from competing for patients ....” Complaint at q 35, PageID 11. The
Complaint alleges that:

(1) “OhioHealth is effectively preventing competitors from achieving scale with regard to
patients as well as quality”, id. at 9 2, PagelD 2;

(2) other hospitals cannot “compete for additional patients”, id. at § 5, PagelD 2-3;

(3) “rival hospitals or other providers [cannot] compet[e] for more patient volume”, id. at
9 31, PagelD 10;

(4) “OhioHealth's rivals are impeded in their efforts to win more commercially insured
business”, id. at § 51, PagelD 18-19;

(5) the alleged agreements “hinder[] OhioHealth’s rival hospitals from expanding and
improving over time”, id. at § 52, PagelD 19;

(6) “rivals lose the opportunity to demonstrate what they offer to patients and to build their
reputation and consumer loyalty”, id. at § 52, PageID 19;

(7) the alleged agreement “deprives [rival hospitals] of the larger patient volume that could
make new investments in services viable”, id. at 9 52, PagelD 19; and

(8) the alleged agreements are “hindering expansion by its rivals”, id. at § 53, PageID 19.

The Complaint does not allege when OhioHealth entered the alleged agreements. The
Complaint does not allege who entered the alleged agreements with OhioHealth. The Complaint
does not allege how long the agreements lasted. The Complaint does not allege that the alleged
agreements cannot be terminated or renegotiated. The Complaint does not allege that any insurance
company that allegedly entered an agreement with OhioHealth attempted to introduce a new

insurance plan and was prevented from doing so.
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The Complaint does not even allege that the purported agreements specifically prohibit any
budget-conscious plan or transparency effort. The Complaint admits that the unspecified
restrictions have equally unspecified “carve outs” and that they contain no absolute requirement
“to include OhioHealth in all networks for all commercial insurance products” Complaint at § 32,
PagelD 10. Regarding transparency, the Complaint alleges only that unspecified restrictions “limit
payors’ efforts to increase transparency about the price of healthcare services.” Id. at § 34, PagelD
11.

III. LEGAL STANDARD

To survive a motion to dismiss, a complaint must plead “enough facts to state a claim to
relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570
(2007). Conclusory allegations need not be accepted as true and should be disregarded for purposes
of a motion to dismiss. See Ashcroft v. Igbal, 556 U.S. 662, 679 (2009) (requiring a court to
disregard allegations “that, because they are no more than conclusions, are not entitled to the
assumption of truth”); Twombly, 550 U.S. at 555-57. Rather, the “complaint must contain either
direct or inferential allegations respecting all material elements to sustain a recovery under some
viable legal theory. Conclusory allegations or legal conclusions masquerading as factual
allegations will not suffice.” Bishop v. Lucent Technologies, Inc., 520 F.3d 516, 519 (6th Cir.
2008).

Federal Rule of Civil Procedure Rule 8(a)(2) requires a plaintiff to make a showing of his
entitlement to relief. “[A] plaintiff’s obligation to provide the ‘grounds’ of his ‘entitlement to
relief” requires more than labels and conclusions, and a formulaic recitation of the elements of a
cause of action will not do[.]” Twombly, 550 U.S. at 555 (citations omitted). “Nor does a complaint

suffice if it tenders ‘naked assertion[s]’ devoid of ‘further factual enhancement.’” Ashcroft v. Igbal,
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556 U.S. 662, 678 (2009) (quoting Twombly, 550 U.S. at 557). A complaint survives a Rule
12(b)(6) challenge only if its well-pleaded factual allegations are sufficient to state a claim for
relief that is plausible on its face. Id. at 678. A claim has facial plausibility when the plaintiff pleads
factual content that allows the court to draw the reasonable inference that the defendant is liable
for the misconduct alleged. “Where a complaint pleads facts that are ‘merely consistent with’ a
defendant’s liability, it ‘stops short of the line between possibility and plausibility of entitlement
to relief.”” Igbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at 557).
IV.  ARGUMENT

A. Motions to Dismiss Serve a Critical Gatekeeping Function in Antitrust Cases.

The Supreme Court's decision in Twombly significantly raised the federal pleading
standard in antitrust cases, determining that the notice-pleading standard was insufficient to protect
defendants from the burdens arising from baseless allegations of purported antitrust violations.
550 U.S. at 557-560. In doing so, the Supreme Court explicitly acknowledged the enormous cost
of antitrust discovery, observing that “it is one thing to be cautious before dismissing an antitrust
complaint in advance of discovery, but quite another to forget that proceeding to antitrust discovery
can be expensive” Id. at 558. The Supreme Court cautioned that without adequate pleading
scrutiny, “the threat of discovery expense will push cost-conscious defendants to settle even
anemic cases.” Id. For this reason, “[f]ederal courts have been reasonably aggressive in weeding
out meritless antitrust claims at the pleading stage.” NicSand, Inc. v. 3M Co., 507 F.3d 442, 450
(6th Cir. 2007) (en banc).

The governments seek to use generic claims of harm from unspecified terms in one hospital
system’s contracts with unidentified insurance companies to justify a massive antitrust case.
Antitrust law rightly demands more specific factual allegations before subjecting a defendant to

the enormous expense of antitrust litigation.

10
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Similar allegations of unspecified harm could be levied against most businesses based on
the terms of contracts they enter, but courts correctly use the gatekeeping function of motions to
dismiss to protect defendants from the chilling effects of such claims on legitimate, free-market
competition. Verizon Commc'ns Inc. v. L. Offs. of Curtis V. Trinko, LLP, 540 U.S. 398, 414 (2004)
(“Mistaken inferences and the resulting false condemnations ‘are especially costly, because they

299

chill the very conduct the antitrust laws are designed to protect.”” (quoting Matsushita Elec.

Industrial Co. v. Zenith Radio Corp., 475 U.S. 574, 594 (1986)) (affirming dismissal of antitrust
claims based on refusal of phone company to assist rivals).

B. Antitrust Law Protects the Freedom of Contract: Vertical Contracts Between
Sophisticated Buyers and Sellers Are Presumptively Reasonable.

As the Supreme Court has confirmed for more than 100 years, “the Sherman Act ‘does not
restrict the long[-]recognized right of [a] trader or manufacturer engaged in an entirely private
business, freely to exercise his own independent discretion as to parties with whom he will deal.””
Trinko, 540 U.S. at 407-408 (quoting United States v. Colgate & Co., 250 U.S. 300, 307 (1919))
(affirming dismissal of antitrust claim).

The Sixth Circuit explained the need for courts to defer to voluntary contracts and not use
antitrust claims to second-guess business decisions in Expert Masonry, Inc. v. Boone County:

Moreover, there is no economic rationale to restrict, as a violation of Section
1, a buyer’s latitude in selecting the entity from whom it will purchase
products or services. Far from being anticompetitive, it is the appropriate
nature of a functioning competitive marketplace that buyers are free to choose
from whom they will buy, sellers are free to choose to whom they will sell,
and salesmen battle and strive to curry favor and close the deal; whether the

parties exercise wise business judgment in any given transaction is not a
concern of the antitrust laws.

Expert Masonry, Inc. v. Boone Cnty., Ky., 440 F.3d 336, 347 (6th Cir. 2000).
The Colgate doctrine is the foundational antitrust safe harbor protecting a company’s right

to exercise independent, unilateral discretion in deciding with whom it will do business and on

11
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what terms. Colgate is antitrust law’s long-recognized endorsement of the free-market system.
Antitrust law does not force a company to sell to everyone, to help its competitors, or to accept
terms of contract that it believes are burdensome, unfit, or unprofitable.?

Antitrust law thus comports with common sense. Negotiations between sophisticated
buyers and sellers promote competition and lower prices. Accordingly, voluntary, competitively-
bid vertical contracts rarely violate Section 1 of the Sherman Act. See, e.g., Concord Boat Corp.
v. Brunswick Corp., 207 F.3d 1039, 1058 (8th Cir. 2000) (rejecting claims that “voluntary
contracts” for engines were anticompetitive under Section 1 because “[n]obody forced the
boatmakers individually to accept [it]” rather “they individually got a deal [discounts] from it”).

Horizontal agreements—or agreements between competitors—face stricter scrutiny under
the antitrust laws due to their potential to harm competition. Vertical agreements between buyers
and sellers, on the other hand, pose much less concern. They are “per se legal, because a
‘manufacturer has a right to select its customers and refuse to sell its goods to anyone, for reasons
sufficient to itself.”” Care Heating & Cooling, Inc. v. Am. Standard, Inc., 427 F.3d 1008, 1013
(6th Cir. 2005) (quoting Dunn & Mavis, Inc. v. Nu—Car Driveaway, Inc., 691 F.2d 241, 243 (6th
Cir. 1982)) (affirming dismissal of Section 1 claims).

1. OhioHealth Competed with Other Hospitals and Providers to Win Business
from Insurers During Contract Negotiations.

Given the complexities of healthcare, consumers use insurance companies to negotiate
lower pricing, better service, and better contract terms. Through collective negotiations on behalf

of large groups of consumers, insurance companies get better pricing. In the Columbus area,

3 As the governments will likely argue, Colgate—Dby its express terms—does not immunize a company from liability
for restrictions in a contract with another party; however, the Complaint fails to identify any specific contractual
provisions in any contract OhioHealth has entered that unreasonably restrict competition. Instead, the governments
rely on broad, vague pronouncements of OhioHealth’s policies or positions. OhioHealth’s choices of what health
insurance plans to participate in are subject to the Colgate safe harbor.

12
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OhioHealth competes with at least two other hospital systems for patient volume through contract
negotiations with insurance companies. Complaint at 4 43-48, PagelD 13-17.

Hospitals’ competition for contracts with insurance companies to obtain enough patient
volume to support their business is what courts have identified as “competition-for-the-contract.”
As the Seventh Circuit explained, “competition-for-the-contract is a form of competition that
antitrust laws protect rather than proscribe, and it is common.” Paddock Publications, Inc. v.
Chicago Tribune Co., 103 F.3d 42, 45 (7th Cir. 1996) (affirming dismissal of Section 1 claims
alleging contractual restrictions by larger papers made it “harder for small papers to grow”).

This competition, occurring regularly when contracts are terminated, re-bid, or expire,
lowers prices and benefits consumers. “Exclusive contracts make the market hard to enter in mid-
year but cannot stifle competition over the longer run, and competition of this kind drives down
the price [], to the ultimate benefit of consumers.” Paddock Publications, 103 F.3d at 45.
Competition between hospitals at the contract stage benefits rather than harms competition because
“competition for the contract makes it possible to have the benefits of exclusivity and rivalry
simultaneously.” /d. at 47 (finding that ability to re-negotiate or terminate contracts precluded
Section 1 claim).

Judge Posner explained these straightforward dynamics of hospital system-insurance
company contracting for the Seventh Circuit Court of Appeals in Methodist Health Servs. Corp.
v. OSF Healthcare System, 859 F.3d 408 (7th Cir. 2017).

And an insurance company may get better rates from a hospital in exchange
for agreeing to an exclusive contract, as exclusivity will drive a higher
volume of business to the hospital. The contracts made by [the defendant] are
of fixed rather than indefinite, let alone perpetual, duration; and when they
terminate, the insurance companies are free to strike deals with other
hospitals.... If [another hospital system] can’t outbid [the defendant]—if a

health insurance company prefers to contract with [the defendant], the logical
inference is that [the defendant] offered the health insurer a better deal,

13
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doubtless based on its offering a broader and deeper range of services than
[another hospital system] does.

Methodist Health Servs. Corp., 859 F.3d at 410-411 (rejecting Section 1 claims).

If contracts entirely excluding other hospitals from some insurance plans do not violate
Section 1, ipso facto contracts that only sometimes require that OhioHealth be included in an
insurance plan and “featured at the most favored level of benefits” cannot constitute a Section 1
violation. Complaint at § 31, PageID 10.

The Complaint contains no allegations to refute the presumed reasonableness of freely
negotiated contract terms agreed to by insurance companies in the presence of competing offers
from the other hospitals. The governments do not allege that the insurance companies contracting
with OhioHealth failed to obtain lower prices for themselves and their customers through their
negotiations. Rather, the result of the negotiations is exactly what antitrust laws intended: lower
prices on terms that benefit both parties to the alleged agreements.

To use the governments’ own grocery-store analogy, OhioHealth negotiated with insurance
companies—the “grocery stores” that present healthcare services to their customers—for favorable
treatment. Cf. Complaint at 9 19, PagelD 6-7. In those negotiations, OhioHealth offered discounts
and lower prices in exchange for premium shelf space in the store—i.e., being the featured hospital
or being on equivalent terms with other featured hospitals. Just like Kellogg’s can bargain for
Frosted Flakes to be prominently displayed on the cereal aisle, OhioHealth can bargain for high-
tier status with insurance companies. E.g. Louisa Coca-Cola Bottling Co. v. Pepsi-Cola Metro.
Bottling Co., 94 F. Supp. 2d 804, 815 (E.D. Ky. 1999) (“[T]his Court has no business in engaging
in ‘affirmative action’ among retail outlets by telling retailers to give Coke and Pepsi equal retail
space. The Court would be protecting a competitor rather than competition if it were to do so0.”)

(citations omitted).

14
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Through antitrust claims, the governments seek to deprive OhioHealth and the unidentified
insurance companies of the benefits of their bargain—Ilower prices for insurers and consumers and
the opportunity for greater patient volume for OhioHealth. Even where the pro-competitive
benefits of competitive negotiations are not as clear, courts should hesitate to second-guess the
business decisions of sophisticated parties negotiating complex agreements in specialized markets.
Asking courts to intervene in private contracts negotiated regularly in competitive markets—
especially with the vague reasonableness and cost-benefit assessments of antitrust law—is more
likely to reduce competition and hurt consumers than it is to benefit either.

2. OhioHealth Has No Obligation to Help Its Competitors.

“The antitrust laws ... were enacted for ‘the protection of competition, not competitors.”
Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477, 488 (1977) (quoting Brown Shoe Co.
v. United States, 370 U.S. 294, 320 (1962)) (emphasis original). The Complaint alleges that the
purported “harm” from the contracts OhioHealth negotiated with insurance companies is that
OhioHealth did not assist competing hospital systems and allow them to better compete and take
business from OhioHealth. See supra at 8.

Even if the Complaint alleged that OhioHealth was a monopolist in a properly-defined
market—which it does not—OhioHealth would be permitted to choose its customers and set the
terms of those sales. As the Supreme Court explained in Trinko, “[f]irms may acquire monopoly
power by establishing an infrastructure that renders them uniquely suited to serve their customers”
and “[c]ompelling such firms to share the source of their advantage is in some tension with the
underlying purpose of antitrust law, since it may lessen the incentive for the monopolist, the rival,
or both to invest in those economically beneficial facilities.” Trinko, 540 U.S. at 407-408.

“Enforced sharing also requires antitrust courts to act as central planners, identifying the proper

15
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price, quantity, and other terms of dealing—a role for which they are ill suited.” Id. at 408.
Antitrust law does not mandate specific contract terms.

Here, the Complaint alleges that OhioHealth invested in the “difficult, time-consuming,
and expensive” task of “[bluilding a hospital with a strong reputation that can attract physicians
and patients” and was rewarded with demand from patients in Columbus. Complaint at 9 56,
PagelD 20. After OhioHealth made those difficult investments and built a strong reputation, the
governments assert that OhioHealth should not be permitted to use those hard-won advantages to
compete in the marketplace. Instead, OhioHealth must artificially restrain itself and help its
competitors obtain the necessary patient volume to grow and succeed.

In essence, the Complaint asserts claims based on the discredited “essential facilities”
doctrine through creative pleading under Section 1 of the Sherman Act.* The crux of the
Complaint—and the basis for all the claimed anticompetitive effects—is the unsupported legal
conclusion that insurance companies “must include OhioHealth in at least some of their plans to
offer commercially viable health insurance in the Columbus area.” Complaint at § 31, PageID 10.
While the Court need not credit this bare assertion, insurance companies’ or consumers’ desire to
have access to OhioHealth’s medical facilities, providers, or services does not give rise to an
antitrust claim. “This is fundamentally an ‘essential facilities’ claim-but without any essential
facility.” Paddock Publications, 103 F.3d at 44 (affirming dismissal of Section 1 claim).

For the same reasons set forth in Paddock Publications, the Complaint’s antitrust claim
seeking to force OhioHealth to help its competitors better compete should be dismissed. As in

Paddock Publications, the Complaint alleges “three [hospital systems] that ... [are] major

4 Some lower courts have recognized the “essential facilities” doctrine, which requires a firm with monopoly power
over a critical input to sell that input to its competitors, as a narrow exception to the rule that a business has no
obligation to “provide free aid and assistance to its competitor.” CoStar Grp., Inc. v. Com. Real Est. Exch. Inc., 619
F. Supp. 3d 983, 990 (C.D. Cal. 2022). The Supreme Court refused to endorse the doctrine in Trinko. 540 U.S. at 411.

16
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competitors....” Id. Further, “this case does not involve a single facility that monopolizes one level
of production and creates a potential to extend the monopoly to others.” Id. at 45. In the case of
OhioHealth, the governments have not even identified the supposed essential facility. At least in
Paddock Publications, the complaint identified supplemental subscription news as the purported
essential facility. The Complaint in this case alleges only that some insurance companies believe
they “must include OhioHealth in at least some of their plans to offer commercially viable health
insurance in the Columbus area” without giving any reason why. Complaint at § 31, PageID 10.
The Supreme Court in Trinko appropriately cut off plaintiffs’ ability to bring antitrust
claims to compel defendants to help their competitors. Trinko, 540 U.S. at 410 (holding “alleged
insufficient assistance in the provision of service to rivals is not a recognized antitrust claim”). In
doing so, the Supreme Court cast doubt on the viability of any claims based on failure to assist
rivals. Id. at 411 (“We have never recognized [the essential facilities doctrine] ... and we find no
need either to recognize it or to repudiate it here.” (citations omitted)). Allegations that provisions
in OhioHealth’s contracts with unspecified insurance companies do not do enough to assist
competing providers to take business from OhioHealth are not a recognized antitrust claim.

C. The Complaint Fails to Allege Anticompetitive Vertical Restraints.

Antitrust law imposes few restrictions on parties’ freedom of contract in vertical
agreements. See Ohio v. American Express Co., 585 U.S. 529, 543 n.7 (2018) (noting “vertical
restraints often pose no risk to competition unless the entity imposing them has market power”);
Cont'l T. V., Inc. v. GTE Sylvania Inc., 433 U.S. 36, 54 (1977) (“Vertical restrictions promote
interbrand competition by allowing the manufacturer to achieve certain efficiencies in the
distribution of his products.”).

A vertical restraint case “requires the plaintiff to prove (1) that the defendant(s) contracted,

combined, or conspired; (2) that such contract produced adverse anticompetitive effects; (3) within
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relevant product and geographic markets; (4) that the objects of and conduct resulting from the
contract were illegal; and (5) that the contract was a proximate cause of plaintiff's injury.” Care
Heating & Cooling, 427 F.3d at 1014 (citing Int'l Logistics Group, Ltd. v. Chrysler Corp., 884
F.2d 904, 907 (6th Cir. 1989)). Since the governments do not bring claims based on their own
healthcare purchases, the proximate cause requirement (5) is not relevant here. The governments
have not met the other requirements to plead a violation of Section 1 of the Sherman Act.

1. The Complaint Does Not Allege Any Conspiracy.

To adequately plead an agreement or conspiracy under Section 1, plaintiffs must allege
“the who, what, where, when, how [and] why.” Total Benefits Plan. Agency, Inc. v. Anthem Blue
Cross & Blue Shield, 552 F.3d 430, 437 (6th Cir. 2008) (citing Twombly, 550 U.S. at 564, n. 10).
Failure to allege who entered the agreements, “where and how this was accomplished,” or “where
or when ... any unlawful agreements or understandings might have occurred” requires dismissal.
Id. at 436 (affirming dismissal of Section 1 rule-of-reason claims based on failure to meet “the
required pleading threshold”).

The Complaint does not allege who conspired with OhioHealth, when any agreements
started or ended, where they took place, how long they lasted, or what specific terms in any
agreement restrained competition. The Complaint lacks sufficient factual allegations to permit the
Court to assess whether the conspiracy alleged is plausible. “[T]he vague allegations in the instant
case ‘do not supply facts adequate to show illegality’ as required by Twombly.” Id. at 437

2. The Complaint Alleges Harm to Competitors Not Harm to Competition.

As discussed above, the gravamen of the governments’ claims is that OhioHealth has
allegedly used bargained-for preference in contracts with insurance companies to obtain more
patients and “hinder[] OhioHealth’s rival hospitals from expanding and improving over time.”

Complaint at 9§ 52, PageID 19. Because OhioHealth won favorable contracts from insurance
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companies with better prices, better service, more service options, better locations, better
providers, better marketing, or any of the multitude of reasons an insurance company might prefer
OhioHealth over rivals, the governments allege that “rivals lose the opportunity to demonstrate
what they offer to patients and to build their reputation and consumer loyalty” and “the larger
patient volume that could make new investments in services viable.” Id.

But free-market competition—especially in markets where buyers combine their
purchasing power to jointly purchase through insurance companies to get better prices—results in
winners and losers. Every company losing a big contract or getting less-favorable terms than it
wanted loses business volume that would have permitted the company to “expand and improve,”
“demonstrate what they offer,” “build their reputation and consumer loyalty,” and “make new
investments.” Id. Such allegations prove competition; they do not show any harm to it.

As the Sixth Circuit held in Expert Masonry:

To allow any auction, bidding, or other competitive sales process to be
challenged whenever one potential supplier is distraught because it did not
win the sale would be to outlaw competition and salesmanship, for companies
and their staffs could not reasonably be expected to compete to win sales,
projects, and new clients if, in so doing, they risk treble damages and even
imprisonment when even one rival is disappointed with the results. For the
courts to entertain such antitrust cases would require the courts themselves to
substitute their own business judgment for that of the companies involved,
but, as we have previously noted, “[c]ourts have no expertise to make such

[business] judgments, and certainly antitrust liability cannot be premised on
improvident business decisions.”

Expert Masonry, 440 F.3d at 347-48 (quoting Crane & Shovel Sales Corp. v. Bucyrus—Erie Co.,
854 F.2d 802, 809 (6th Cir. 1988)).

At best, the Complaint alleges harm to OhioHealth’s competitors. Harm to competitors
through competitive negotiations, bidding, and contracting constitutes competition. The antitrust
laws protect fierce competition; the concern would be if OhioHealth were conspiring with

competitors to help them rather than trying to take their business. While not alleged here, “[e]ven
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an act of pure malice by one business competitor against another does not, without more, state a
claim under the federal antitrust laws.” Brooke Group, Ltd. v. Brown & Williamson Tobacco Corp.,
509 U.S. 209, 225 (1993).

3. The Complaint Does Not Allege Plausible Harm in Relevant Markets.
i. The Complaint Failes to Allege a Geographic Market.

Although market definition is fact based, dismissal of a claim is appropriate where there is
an “insufficiently pled or totally unsupportable proposed market.” Michigan Div.-Monument
Builders of N. Am. v. Michigan Cemetery Ass’n, 524 F.3d 726, 733 (6th Cir. 2008) (affirming
dismissal because geographic market definition was deficient “as a matter of law”). The Complaint
fails to sufficiently plead the relevant geographic market. The Complaint alleges two geographic
markets: (1) “Central Columbus” consisting of Delaware and Franklin counties, and (2) the
“Columbus Metropolitan Statistical Area (“MSA”).” Complaint at 4 42 and 9 46, PageID 13, 16.
The governments apparently base these regions on two maps characterized as ordinary course
documents that describe distinct areas for the “delivery of healthcare services.” Complaint at q 43,
PagelD 13-14.

According to the Complaint, OhioHealth’s purported market power in the alleged markets
derives in some way from OhioHealth’s rural hospitals located outside of the alleged markets.
Complaint at 9 50, PageID 18. The governments claim that OhioHealth forces insurance companies
that want to contract with OhioHealth’s rural hospitals outside the alleged geographic markets to
also include OhioHealth’s non-rural hospitals within the relevant geographic markets. I/d. The
Complaint lacks any plausible explanation of how its alleged relevant product market—i.e., the
“sale of healthcare services to payors” claimed to be directly impacted by “must have” rural
hospitals—is consistent with its alleged geographic market—i.e., the “delivery of healthcare

services” in certain counties or the Columbus MSA, which do not include these very same rural
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facilities. There is an unexplained disconnect between the alleged product and geographic markets
in the Complaint: between the “sale of healthcare services to payors” and the “delivery of
healthcare services” to patients that “prefer to receive inpatient GAC hospital services at hospitals
that are close to their homes.” Complaint at q 45, PageID 15-16.

Furthermore, the Complaint fails to plausibly allege a geographic market definition that
comports with the legal conclusions that OhioHealth “derives market power from its control of
hospitals outside of the Columbus MSA” and that insurance companies “need those hospitals in
their provider networks.” Complaint at § 50, PageID 18. The Complaint says nothing about where
patients of OhioHealth’s rural hospitals could rationally look for hospital services. The Complaint
does not allege (1) that the rural hospitals have significant shares within the two alleged geographic
markets, (2) that each of the counties in which the unidentified rural hospitals are located
constitutes a separate geographic market, or (3) that there are no other alternatives available to
patients of these rural hospitals. “The relevant geographic market ‘is that area in which a potential
buyer may rationally look for the goods or services he seeks.’” Fed. Trade Comm’n v. Hackensack
Meridian Health, Inc., 30 F.4th 160, 166 (3d Cir. 2022) (citation omitted). It does not necessarily
equate to the county or other political boundary lines. See John J. Miles, 2 Health Care and
Antitrust L. § 15:11 (Analyzing hospital mergers—Relevant geographic market) (2026)
(“Arbitrary geographical and political boundaries, such as those of cities, counties, and Bureau of
the Census statistical areas, may or may not constitute relevant geographic markets for antitrust
purposes.”).

ii. The Complaint Does Not Allege Market Power Based on
OhioHealth’s Market Share.

The Complaint describes many strong, competing hospital systems in the Columbus

region. Complaint at 9 42-48, PageID 13-17. The Complaint further alleges that insurance
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companies actively compete and seek lower prices and better contract terms in contract
negotiations with hospitals in the Columbus region. Complaint at § 17-19, PageID 6-7. These
allegations are flatly inconsistent with the claim that positions allegedly taken by one hospital
system in the region would harm competition.

In particular, the Complaint alleges three major competitors in Central Columbus:
OhioHealth, Ohio State University, and Mount Carmel. The Complaint does not allege any market
share information for Ohio State University and Mount Carmel but alleges that OhioHealth—one
of the three alleged competitors—has approximately one-third market share. Complaint at 9 49,
PagelD 17-18. The allegations suggest roughly equal market shares with no dominant firm or
market power. Even accepting the governments’ unsupported claims, 35% market share is not
sufficient to state a claim.

Courts consistently reject claims of market power based on market shares below 50%. As
Judge Learned Hand stated in 1945, “it is doubtful whether sixty or sixty-four percent would be
enough; and certainly thirty-three per cent is not.” United States v. Aluminum Co. of Am., 148 F.2d
416, 424 (2d Cir. 1945). The Supreme Court has similarly confirmed that a 30% market share of
hospital patients “does not establish the kind of dominant market position” to support a Section 1
claim. Jefferson Par. Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 27 (1984), abrogated on other grounds
by Illinois Tool Works Inc. v. Indep. Ink, Inc., 547 U.S. 28 (2006); see also Times-Picayune Pub.
Co. v. United States, 345 U.S. 594, 612 (1953) (finding market share “around 40%" did not equate
to market power for Section 1 claim).

ili. The Complaint Lacks Allegations That OhioHealth Demonstrated
Market Power.

The governments’ other attempts to allege market power likewise fall short. The Complaint

alleges that at some unspecified point OhioHealth believed that it had “strong profitability”.
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Complaint at 4 49, PagelD 17-18. Of course, “profitability” does not equate to the ability to charge
prices above the competitive level or having market power. Firms in a competitive market are
necessarily profitable; otherwise, they would go out of business. A vague allegation that
OhioHealth was profitable at some point in time does not plausibly suggest that OhioHealth
possessed market power during the relevant time period for the governments’ claims.

The Complaint’s bare assertion that OhioHealth charged higher prices than some
competitors fares no better. “This Court will ‘not infer competitive injury from price and output
data absent some evidence that tends to prove that output was restricted or prices were above a
competitive level.”” American Express, 585 U.S. at 549 (quoting Brooke Group, 509 U.S. at 237).

The Seventh Circuit examined this flawed reasoning in detail in the context of medical
providers and insurance companies:

But when dealing with a heterogeneous product or service, such as the full
range of medical care, a reasonable finder of fact cannot infer monopoly power
just from higher prices—the difference may reflect a higher quality more costly
to provide—and it is always treacherous to try to infer monopoly power from
a high rate of return. Taking the second point first, not only do measured rates
of return reflect accounting conventions more than they do real profits (or
losses), as an economist would understand these terms ..., but there is not even
a good economic theory that associates monopoly power with a high rate of
return. Firms compete to become and to remain monopolists, and the process
of competition erodes their profits. Conversely, competitive firms may be
highly profitable merely by virtue of having low costs as a result of superior

efficiency, yet not sufficiently lower costs than all other competitors to enable
the firm to take over its market and become a monopolist.

Blue Cross & Blue Shield United of Wisconsin v. Marshfield Clinic, 65 F.3d 1406, 1411-12 (7th
Cir. 1995), as amended on denial of reh'g (Oct. 13, 1995) (citations omitted).

Further, the governments’ cursory allegations of higher prices ignore government price
transparency requirements and regulations. The Complaint lacks any allegations that OhioHealth
or insurance companies failed to comply with price transparency rules. The Court may take judicial

notice of government statutes, regulations, and public records on a motion to dismiss. “[T]aking
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judicial notice of matters of public record need not convert a motion to dismiss into a motion for
summary judgment.” Aaron v. Medtronic, Inc., 209 F. Supp. 3d 994, 1014 (S.D. Ohio 2016)
(quoting Ennenga v. Starns, 677 F.3d 766, 773 (7th Cir.2012)). Public records show that
OhioHealth is transparent about the cost of its services, including providing pricing for all standard
services to the government and out-of-pocket cost estimates for over 882 different services on its
website available to the public.

Public records also show that any price differences or preference for OhioHealth hospitals
are inseparable from recognition of OhioHealth’s high quality in the market. According to
government CMS Five-Star Quality Rating data referenced in the Complaint, OhioHealth’s
Riverside Methodist Hospital is the only overall five-star rated hospital in Columbus, Ohio.
Complaint at § 10, PagelD 4.° Falling short of the standard Twombly demands to survive a motion
to dismiss, the governments fail to allege any facts to suggest that the alleged higher prices do not
result from higher quality rather than anticompetitive conduct.

The governments also fail to allege market power in other markets. As explained above,
the bare legal conclusion that “OhioHealth derives market power from its control of hospitals
outside of the Columbus MSA, some of which are the only hospitals in their counties™ is
contradicted by the Complaint’s alleged market definitions. Complaint at 9§ 50, PageID 18. The
Complaint contains no definitions of other relevant geographic markets in which OhioHealth
might be alleged to have market power and no plausible factual allegations as to how unspecified

market power in another market results in market power in the relevant market.

5 In addition to being the government’s own public records beyond dispute, the Court may also take judicial notice of
the CMS Five-Star Quality Ratings as documents referenced and misleadingly quoted in the Complaint. /n re
Omnicare, Inc. Sec. Litig., 769 F.3d 455, 466 (6th Cir. 2014) (holding that “if a plaintiff references or quotes certain
documents, or if public records refute a plaintiff's claim, a defendant may attach those documents to its motion to
dismiss, and a court can then consider them in resolving the Rule 12(b)(6) motion without converting the motion to
dismiss into a Rule 56 motion for summary judgment”).
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The Complaint lacks plausible allegations of harm to any relevant product and geographic
markets and should be dismissed for that reason, as well.

4. The Complaint Does Not Allege Illegal Agreements.

While every business contract represents some restraint on trade, only restrictions with
recognized anticompetitive effects on competition give rise to a valid antitrust claim. Courts
readily dismiss claims under Section 1 of the Sherman Act where plaintiffs fail to allege clearly
anticompetitive conduct like pricing restrictions (resale price maintenance), tying, or exclusive
dealing. “Unlike many horizontal agreements, such as group boycotts, price cartels, and
monopolies, that are entirely void of redeeming competitive value and therefore present ‘clear cut
cases,” vertical restrictions possess the ‘redeeming virtue’ of promoting interbrand competition by
permitting the manufacturer to achieve certain efficiencies in the distribution of his products.”
Care Heating & Cooling, 427 F.3d at 1013 (affirming dismissal of Section 1 claims).

The Complaint fails to allege any recognizably anticompetitive vertical restrictions. The
Complaint alleges that OhioHealth entered purported agreements with insurance companies “to

9 <6

include OhioHealth in all networks for all commercial insurance products,” “[e]xcept for limited
carve outs,” and “requiring that OhioHealth be featured at the most favored level of benefits in
each network.” Complaint at 9§ 32, PageID 10. The Complaint does not allege that OhioHealth
entered any resale-price-maintenance contracts, any tying contracts, or any exclusive-dealing
contracts.

As the Supreme Court held in American Express, “there is nothing inherently
anticompetitive about ... antisteering provisions.” 585 U.S. at 551. Limiting OhioHealth’s
discounted pricing to the insurance plans agreed upon by the parties “stem negative externalities”

and “promote interbrand competition.” /d. Allowing patients to receive discounted pricing without

OhioHealth receiving the opportunity to compete for the patient volume it bargained for in
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negotiations undermines the “difficult, time-consuming, and expensive” investments OhioHealth
has made to build a hospital with a strong reputation and threatens the viability of OhioHealth’s
network. Complaint at § 56, PagelD 20.

Any purported requirement that OhioHealth be included in the insurance plans as
negotiated on at least as favorable terms as any other competitor is necessary to prevent
competitors from free riding on the strong reputation OhioHealth built. American Express, 585
U.S. at 551 (recognizing that vertical restraints prevent free riding and promote competition)
(citing Leegin Creative Leather Products, Inc. v. PSKS, Inc., 551 U.S. 877, 890-91 (2007)).

The governments have not alleged any long-term restrictions on competition or any facts
that prevent competitors from winning business with lower prices or better contract terms.
Critically, the Complaint lacks any allegation that insurance companies lack the ability to terminate
their contracts with OhioHealth if they want to renegotiate any terms. The absence of such an
allegation defeats the governments’ claims, since even exclusive contracts are not illegal if they
regularly expire or can be terminated. Methodist Health Servs. Corp., 859 F.3d at 410 (“But what
is more common than exclusive dealing? It is illustrated by requirements contracts, which are
common, and legal, and obligate a buyer to purchase all, or a substantial portion of, its
requirements of specific goods or services from one supplier.”); Paddock Publications, 103 F.3d
at 45 (“[Clompetition-for-the-contract is a form of competition that antitrust laws protect rather
than proscribe, and it is common.”).

The Complaint alleges nothing more than purported antisteering agreements, and “there is
nothing inherently anticompetitive about ... antisteering provisions.” American Express, 585 U.S.

at 551. The Complaint should be dismissed for this additional reason.
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D. The State Antitrust Claims Fail for the Same Reasons as the Federal Antitrust
Claims.

With respect to the governments’ claims, the evaluation is the same under federal or state
law. “Ohio has long followed federal law in interpreting the Valentine Act.” Johnson v. Microsoft
Corp., 2005-Ohio-4985, 9 8, 106 Ohio St. 3d 278, 281, 834 N.E.2d 791, 795 (2005) (citing C.K.
& J.K., Inc. v. Fairview Shopping Ctr. Corp., 63 Ohio St.2d 201, 204, 17 0.0.3d 124, 407 N.E.2d
507 (1980) (“These [Ohio antitrust] statutes, known as the Valentine Act, were patterned after the
Sherman Antitrust Act, and as a consequence this court has interpreted the statutory language in
light of federal judicial construction.”). The Court should dismiss the governments’ state-law
claims for the same reasons already discussed.

V. CONCLUSION

For the foregoing reasons, OhioHealth respectfully requests that this Court dismiss the
governments’ claims against OhioHealth in their entirety, with prejudice, and grant OhioHealth all
other relief this Court deems just and proper.

Dated: May 8, 2026 Respectfully submitted,
/s/ David M. DeVillers
David M. DeVillers (0059456), Trial Attorney
Kristopher J. Armstrong (0077799)
BARNES & THORNBURG LLP
41 S. High St. Suite 3300
Columbus, Ohio 43215
Phone: (614)-628-0096
Fax: (614)-628-1433

David.DeVillers@btlaw.com
Kristopher. Armstrong(@btlaw.com

Bradley R. Love (pro hac vice)
BARNES & THORNBURG LLP
11 South Meridian Street
Indianapolis, Indiana 46204
Phone: (317) 261-7896

Fax: (317) 231-7433
Bradley.Love@btlaw.com
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Attorneys for Defendant, OhioHealth
Corporation

CERTIFICATE OF SERVICE

The undersigned certifies that the foregoing motion to dismiss was filed on May 8, 2026,
via the Court’s CM/ECF system and will be served on counsel for all parties, via email, by

operation of that system.

/s/ David M. DeVillers
Attorney for Defendant OhioHealth Corporation
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EXHIBIT A

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 25-CV-80526-MIDDLEBROOKS

GOOD SAMARITAN MEDICAL CENTER,
INC., DELRAY MEDICAL CENTER, INC,,
PALM BEACH GARDENS COMMUNITY
HOSPITAL, INC. D/B/A PALM BEACH
GARDENS MEDICAL CENTER, ST.
MARY’S MEDICAL CENTER, INC., AND
WEST BOCA MEDICAL CENTER, INC.,

Plaintiffs,
V.

THE LEAPFROG GROUP,

Defendant.

ORDER

A failing grade for hospital safety predictably has severe consequences for any hospital in
terms of patient avoidance, doctor retention, employee morale, and community reputation.
The Leapfrog Group uses a survey, along with other publicly available data sources, to

calculate patient safety scores for hospitals across the United States. Under Leapfrog’s scoring
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methodology, every hospital is assigned a letter grade (A, B, C, D, F) ostensibly to show where a
hospital stands in safety performance. The scores are marketed and disseminated to employers,
insurers, and the consuming public.

The Leapfrog survey is voluntary and many hospitals, including the Plaintiff Hospitals
here, choose not to participate. For those non-participating hospitals, since survey information is
not available, Leapfrog uses alternative measures to calculate the safety score. Non-participants
do not fare well in these alternative measures of scoring. Even before this lawsuit, Leapfrog has
previously received criticism for its methodology and its tendency to discriminate against non-
participating hospitals. See Wenke Hwang, Jordan Derk, Michelle LaClair, Harold Paz, Hospital
patient safety grades may misrepresent hospital performance. 9 J. Hosp. Med. 111 (2014).

But in 2024, Leapfrog decided to double down on its methodology for assigning scores to
non-participating hospitals. Put simply, the alternative scoring measures became punishing.
Assuming that “non-response bias” suggested that hospitals choosing not to participate necessarily
had something to hide with respect to patient safety, Leapfrog began assigning arbitrarily low
scores for several measures. Leapfrog also changed the weighting of those measures for non-
participants, rendering it almost impossible for these hospitals to receive a passing grade.

Leapfrog’s advisory panel of experts never voted to adopt this significant change in
methodology. One of the experts suggested that if Leapfrog wanted to penalize non-participating
hospitals, it should be very up front about it. And in response to a colleague at a non-participating
hospital who described the change as “blackmail,” the advisory panel member wrote: “their
decision to increase the penalty for nonparticipation was a simple business decision... It’s just
business, folks!” (DE 191-3 at 1, 4).

Leapfrog’s change in methodology has no scientific basis, unfairly penalizes non-

participating hospitals, and misrepresents hospital safety. For the reasons that follow, I find that
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Leapfrog’s approach constitutes an unfair and deceptive business practice in violation of the
Florida Deceptive and Unfair Trade Practices Act. Fla. Stat. § 501.201 et seq.
BACKGROUND

Five South Florida Hospitals — Good Samaritan Medical Center, Inc. (“Good Samaritan™),
Delray Medical Center, Inc. (“Delray Medical Center”), Palm Beach Gardens Community
Hospital, Inc. d/b/a Palm Beach Gardens Medical Center (“Palm Beach Gardens Medical Center”),
St. Mary’s Medical Center, Inc. (“St. Mary’s”), and West Boca Medical Center, Inc. (“West Boca
Medical Center”) (collectively, “the Plaintiff Hospitals) — brought suit on April 30, 2025,
challenging Defendant, The Leapfrog Group’s (“Leapfrog”) scheme under the Florida Deceptive
and Unfair Trade Practices Act (FDUTPA). Fla. Stat. § 501.201 ef seq. (DE 1). The initial
complaint sought both money damages and injunctive relief. On August 28, 2025, however,
Plaintiffs filed an Amended Complaint, leaving only their request for injunctive relief. (DE 74).
I held a five-day bench trial beginning on January 16, 2025, at which time documentary and
testimonial evidence were presented. Based on the evidence adduced at the trial, I make the
following findings of fact and conclusions of law. (DE 172).

Leapfrog is an independent, national non-for-profit organization. It was founded in 2000
with an admirable goal — to address “severe dysfunction in the health care marketplace.” (DE 135
at 9 35). Its mission is a laudable one: to “trigger giant leaps forward in the safety, quality and
affordability of U.S. health care by using transparency to support informed health care decisions
and promote high-value care.” (Id. at 4 36). As part of this mission, Leapfrog established the
Leapfrog Hospital Survey in 2001, which “collect[s] and transparently report[s] hospital and ASC
performance, empowering purchasers to find the highest-value care and giving consumers the
lifesaving information they need to make informed decisions.” (Id. at § 42). Separate and distinct

from the Leapfrog Hospital Survey is Leapfrog’s Hospital Safety Grade (“Safety Grade™), first
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launched in 2012. (/d. at 9 49). Importantly, Leapfrog’s Safety Grade methodology is focused on
providing a Safety Grade to all eligible hospitals, regardless of whether the hospital voluntarily
reports information requested as part of the Leapfrog Survey. (Id. at § 51). A comprehensive
review of the methodology is therefore warranted.

A. The Leapfrog Hospital Grade Methodology

The Leapfrog Hospital Safety Grade is derived from a collection of various measures. The
Safety Grade is the product of information from two sources: first, Leapfrog’s Hospital Survey,
which collects information on quality and safety from participating hospitals, and second, publicly
available data from the Center for Medicare and Medicaid Services (CMS). (DAY 1 Trial
Transcript at 181). From this data, Leapfrog develops 22 quality safety metrics, which underlie a
letter grade from A to F that Leapfrog Group assigns to hospitals twice a year—once in the spring
and once in the fall.

Broadly, these measures are split into what Leapfrog calls domains: “Outcome” measures
and “Structural/Process” measures. (DE 195-1 at 5). Dr. Sean Nicholson, a health economist and
expert witness for Plaintiffs, offered helpful testimony to contextualize the distinctions between
these two domains. Ten of the 22 variables are “Outcome” measures. As he explained it, “[a]n
Outcome measure would be a measure of a patient's health, such as whether a patient falls while
in the hospital or acquires an infection while they are hospitalized.” (DAY 1 at 181). The Leapfrog
Hospital Safety Grade Scoring Methodology (“Methodology™), for example, describes these as
“measures of harm experienced by patients (e.g., central line-associated blood stream infections).”
(DE 195-1 at 13). Meanwhile, the remaining 12 measures are characterized as “Structural and
Process” measures. Dr. Nicholson described these measures as “an indicator of a hospital's
capability of providing safe and high-quality care such as whether they use computerized physician

medication entry.” (DAY 1 at 181). Likewise, the Methodology describes these as “measures of



CasinSe? 212680506 ADNVHAL NDSLE Braic24:21 8Ehteted: Y5 ISETD PageetDE10A/ 2D26 Hage 538 41

compliance with best practices in patient care.” (DE 195-1 at 13). Each domain accounts for 50%
of the final Safety Grade.

At a more granular level, it is helpful to understand the data sources underlying Outcome
and Structural/Procedural measures.! Five of the ten variables that comprise the Outcome
measures are derived from CMS data. (DE 129 at § 137; DE 195-1 at 7). The remaining five
measures are collected from the Leapfrog Hospital Survey. For Structural/Process measures, on
the other hand, five of the 12 measures are derived from CMS data, while the remaining seven are
derived from the Leapfrog Hospital Survey. (DE 195-1 at 5, 6).

Leapfrog has various ways of dealing with missing data. For the five Outcome measures
derived from the Leapfrog Survey, where that primary data source is unavailable, Leapfrog relies
on available CMS data (DE 195-1 at 7). For the remaining five Outcome measures, where primary
CMS data is unavailable, there is no secondary data source, meaning that the hospital cannot be
scored on that measure. As for the Structural/Process measures, the process is slightly different.
Like the Outcome measures, where Structural/Process measures relying on CMS data as the
primary data source lack the requisite data, no secondary data source is available. (/d. at 6). For
three of the remaining Outcome measures, scoring ‘“‘safe practices” including culture of leadership,
feedback & intervention, and the nursing workforce, when Leapfrog Hospital Survey data is
unavailable, there is similarly no secondary source available. This leaves us with the final four
Structural/Process measures: Computerized Physician Order Entry (CPOE), Bar Code Medication
Administration (BCMA), ICU Physician Staffing (IPS), and Hand Hygiene. Each of these
measures ordinarily rely on the Leapfrog Hospital Survey as the primary data source. But what

distinguishes them is the “imputation” applied to these measures where no Survey data is available

! The following information is taken from PX-001.0, which is Leapfrog’s Spring 2023 Hospital
Safety Grade Scoring Methodology. The information provided is consistent with Leapfrog’s 2024
Methodology for purposes of offering background.

5
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— in these situations, the “Secondary Data Source” is simply an assignment or “imputation” of a
certain score.

The core issue in the instant case involves the Fall 2024 Methodology change pertaining
to this “imputation” of missing data. The Spring 2023 Methodology incorporated a “two-step”
imputation approach. (DE 195-1 at 15). “Step 17 used a hospital’s most recent score on the
measure.” Where no data was available for CPOE, BCMA, and Hand Hygiene, Leapfrog would
turn to “Step 2” and assign a score reflecting the mean score assigned to other similar hospitals in
the U.S. (Id.).?

In Fall 2024, Leapfrog altered the imputation model to address an understandable issue:
Hospitals who did not respond to the Survey were receiving what Leapfrog perceived to be an
undeserved benefit by imputing the cohort means of hospitals participating in the Survey for
CPOE, BCMA, and Hand Hygiene. (DE 135 at 4 87). Now, Step 1 assigns a hospital its most
recent score for CPOE, IPS, and Hand Hygiene measures if the hospital had a score assigned by
Leapfrog in the previous two rounds of grades. (DE 195-2 at 15). Where no historical data exists
for the last two rounds, Step 2 assigns a point value that is equivalent to “Limited Achievement.”
(Id.). Notably, this imputed Step 2 score is not zero. “Limited Achievement” scores account for
and give credit to hospitals for having a CPOE and BCMA system, Hand Hygiene Policy, and
ICU. (DE 135 at q 103). Instead of zero, each of CPOE, BCMA, IPS and Hand Hygiene have

different, seemingly random, Limited Achievement Scores: 15, 25, 5, and 15, respectively. (/d.).

2 The 2023 Methodology explains that for CPOE, BCMA, and Hand Hygiene, if the hospital had
a score assigned by Leapfrog in the previous four rounds of grades (i.e., fall 2022, spring 2022,
fall 2021, spring 2021). For IPS, it extended to a score assigned by Leapfrog in the previous five
rounds, thereby including fall 2020 as a potential data source. (DE 195-1 at 15).

3 Under Step 2 for IPS, Leapfrog used the CMS Cost Report to determine whether a hospital had
one or more medical, surgical, and/or pediatric ICU beds, and if so, the hospital was assigned the

associated “Limited Achievement” score. (DE 135 at 4 85; DAY 2 at 190).

6
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These scores are “assigned” based on the lowest score of a participating hospital for that measure.
Importantly, testimony explained that no single participating hospital received “Limited
Achievement” across all four of these measures. (DAY 1 at 187-88).

Focusing only on the 2024 Safety Grade Methodology, and particularly only on the
Structural/Process measures, the weights assigned to those measures differed based on whether the
hospital participated in the Survey. Drawing on Leapfrog’s Methodology, Dr. Nicholson offered
testimony that emphasized the weight difference between participating and non-participating
hospitals. For a participating hospital, the five CMS-derived Structural/Process scores constitute
15% of the total letter grade. The four Leapfrog Survey-derived measures that would otherwise be
subject to imputation account for 24% of the grade. And the three “safe practices” scores account
for 11%. (DAY 1 at 182). When grading a non-participating hospital, however, these three “safe
practices” scores are excluded from the grading calculation; the 11% weight is then reassigned to
the remaining two categories on the structure and process side, the CMS data and Leapfrog Survey-
derived data. (/d. at 183; DE 195-2 at 22). As aresult, the four imputed low scores carried increased
weight—from 24% for a participating hospital to 31% for a non-participating hospital.

In arriving at this methodology change, Leapfrog has consistently relied on their Expert
Panels. Leapfrog utilizes 13 separate and distinct expert panels to review and provide guidance on
respective sections of the Leapfrog Hospital Survey (“Survey Panel”) and a separate expert panel
presides over Leapfrog’s Hospital Safety Grades (“Safety Grades Panel”). (DE 135 at § 37). The
Survey Panels consist of ten experts, who offer guidance on the various measures. (DAY 3 at 90);
(DE 195-107 at 2, 3). This includes an expert panel that oversees the CPOE, BCMA, IPS, and
Hand Hygiene measures. (/d.). The Safety Grades Panel is charged with providing guidance to the
Leapfrog Group on its grading methodology. The Safety Grades Panel debated the various

approaches to account for missing data. (DAY 1 at 194). As Dr. Patrick Romano, who has served
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on the Safety Grades Panel since 2011 explained, the Panel’s role was advisory in nature. The
Panel did not actually vote in favor or against the methodology change. (DAY 2 at 182-83).

B. The Plaintiff Hospitals & The Leapfrog Website

The five Plaintiff Hospitals, owned and operated by Tenet Health Care, were some of these
non-participants in the Leapfrog Survey. The Plaintiff Hospitals first chose to stop participating in
the Leapfrog Survey during the COVID-19 pandemic because, as one Hospital CEO explained,
they chose to reallocate resources in the face of significant operational strain. (DE 203 at 9 49).
Following the 2024 methodology change, these non-participating hospitals received imputed
scores on the four metrics, accounting for 31% of their total grade. Taking each hospital in turn,
and as depicted in the chart below, Good Samaritan received a “C” Safety Grade in Spring 2024,
prior to the methodology change and a “D” Safety Grade in Fall 2024, after the change; Delray
Medical Center received a “D” Safety Grade in Spring 2024 and an “F” Safety Grade in Fall 2024;
Palm Beach Gardens Medical Center received a “C” Safety Grade in Spring 2024 and an “F Safety
Grade in Fall 2024, St. Mary’s received a “C” Safety Grade in Spring 2024 and an “D” Safety
Grade in Fall 2024, and West Boca Medical Center received a “D” Safety Grade in Spring 2024

and an “F” Safety Grade in Fall 2024. (/d. at | 51, DE 204 at 36, 39).

Plaintiff Hospitals’ Leapfrog Safety Grades

Good Palm Beach
Delray Samaritan Gardens St. Mary’s West Boca
Spring 2024 D C C C D
Fall 2024 F F F D D
Spring 2025 F D F D F
Fall 2025 F D D D D

(See DE 129 at 151).
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These grades are readily available and apparent on the Leapfrog Hospital Safety Grade
website. On the Safety Grade Website, viewers can search for a hospital by city, state, zip code, or
hospital name. After entering a search, the viewer is shown that hospital’s Safety Grade with a
hyperlink to “view the full score.” If a viewer clicks or taps on a hospital’s name, assigned Safety
Grade, or “view the full score,” the consumer is brought to that hospital’s profile webpage, where
the hospital’s most recent Safety Grade is displayed at the top of the page. Here, the viewer may
review recent past grades, the hospital’s Survey results, or the specific measures comprising the

hospital Safety Grade.

How Safe is Your Hospital?

Hospital Matches

31 hospitals matching Delray Beach, FL

1= List @ Map Sortby Distance v

This Hospital's Grade  Baptist Health Bethesda Hospital East

2815 S. Seacrest Boulevard
Boynton Beach, FL 33435-7995

View the full Score
FALL 2025

7/

This Hospital's Grade  Delray Medical Center
5352 W Linton Blvd
Delray Beach, FL 33484-6580

View the full Score
FALL 2025

PDX-3.9
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LEAPFROG A program of

HOSPITAL -

SAFETY GRIAIDE THELEAPFROGGROUP

Delray Medical Center
5352 Linton Boulevard
Delray Beach, FL 33484-6580

View this hospital's Leapfrog Hospital Survey Results
This Hospital's Grade

» Show Recent Past Grades
Detailed table view
Qrder 2% years of detailed scoring for this hospital for $2.95

FALL 2025 Learn how to use the Leapfrog Hospital Safety Grade

L)

X

@1 £23Y;

(See DE 203 at 15, 16).

On the hospital profile webpage, there are five tabs titled “Infections,” “Problems with
Surgery,” “Safety Problems,” “Practices to Prevent Errors,” and “Doctors, Nurses & Hospital
Staff.” When a viewer clicks or taps on one of the five tabs, they are shown measures included in
the tab category and a corresponding red, yellow, and green “gas gauge” for each measure. This
gas gauge serves as an “evaluative label” by visually representing how Leapfrog has scored a
hospital’s performance on a measure. (DAY 2 at 9). Red conveys that Leapfrog has scored a
hospital “Worse Than Average” performance; yellow conveys that Leapfrog has scored a hospital
average performance; green conveys that Leapfrog has scored a hospital “Better Than Average”
performance. A consumer can view a hospital’s measure score by clicking or tapping the

corresponding “gas gauge” graphic.

10
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Delray Medical Center » Show Recent Past Grades
5352 W Linton Bivd Detailed table view
Delray Beach, FL 33484-6580

Map and Directions ) Order 2% years of detailed scoring for this hospital for §2.95

View this hospital's Leapfrog Hospital Survey Results

FALL 2025

Learn how to use the Leapfrog Hospital Safety Grade

Problems with Practices to Prevent Doctors, Nurses &
v Errors

Inf fety Probl v - v
ections Sugery Safety Problems Hospital Staff
D-:Ml-lm

Doctors order Safe medicatic Handwashing Communication Communication taff work together
medications through adminis 'y'rm about Medicines about Discharge 1o prevent etrors

a computer

Hospital Performs:
Worse Than Average s Better Than Average

Each measure webpage shows “This Hospital’s Score,” “Best Hospital’s Score,” “Average
Hospital’s Score,” and “Worst Hospital Score”; describes the measure; and includes “Notes and
Definitions” footnotes beneath the measure descriptions. Every measure webpage for a non-
responding hospital includes a red, bolded footnote under “Notes and Definitions,” stating that
hospital “Declined to Report: The hospital was asked to provide this information to the

public, but did not.”

11



Castnse? 212680506 ADNVHAL NDS&LE Braic24:21 8Ehteted: @b IBETD Pacjeeti23(06V20PAGEHD 641 241F 41

- Problems with Practices to Prevent Doctors, Nurses &
Infections v Surgery Safety Problems Enas v Hospital Staff
= ] L L A A
Declined to Report Declined to Report*
Effective leadership Nursing and Bedside Specially trained Communication with Communication with Responsiveness of
to prevent ermors Care for Patients doctors care for ICU Doctors Nurses Hospital Staff
patients
Hospital Performs:
Worse Than Average Better Than Average

This Hospital's Score: Effective leadership to prevent errors What safer hospitals do:
Declined to Errors are much more common if hospital leaders don't make Hospital leaders are aware of the hospital's patient safety

patient safety a priority. Leaders must make sure that all problems, work with hospital staff to fix them, and share their
Report hespital staff knows what they need to work on and that they efforts with the larger community. Leaders also make it a

are held accountable for improvements. The hospital should priority to learn about and use the best metheds to prevent
Best Hospital's Score: also budget money towards improving safety. errors and are held accountable for identifying and reducing
120.00 unsafe practices.

- Hospitals can eamn up 1o 120 points for having leadership structures thar

Average Hospital's Score: incresse awareness of patient safety issues and holding leadership

accountable for improvements.
117.60
Worst Hospital's Score:
46.15

Notes and Definitions
1. Declined to Report: The hospital was asked to provide this information to the public, but did not.

2. Not Available: “Not Available” means that the hospital does not have data for this measure. This could be because the measure is related 10 a service the hospital does not provide. For example, a hospital that
does not have an ICU would not be able to report data about ICUs. It could also be because the hospital had too few patients or cases 1o report data for a particular condition or procedure. A “Mot Available” result
does not mean that the hospital withheld information from the public.

3. Straight A: The hospital has eamed an A’ Grade for five consecutive grading rounds or more, gualifying it for recognition as a “Straight A” hospital.

The scores for the four imputed Measures, CPOE, BCMA, Hand Hygiene, and IPS, can be
found by clicking or tapping into the respective measures “Doctors order medications through a
computer,” “Safe medication administration,” “Handwashing,” and “Specially trained doctors care
for ICU patients.” Unlike the other tabs, only when a user clicks or taps on one of the four measures
for a non-participating hospital, an asterisk (*) appears next to the measure score underneath “This
Hospital’s Score.” The asterisk (*) is associated with a red, bolded footnote stating, “*The hospital
declined to report their performance on this measure, so a score was assigned to reflect the
lack of information available” that is reflected in the “Notes and Definitions.” Meanwhile, if a
hospital does not respond to the Survey, the “safe practices” measures, “Effective leadership to
prevent errors,” “Nursing and Bedside Care for Patients,” and “Staff work together to prevent

errors,” show a question mark displayed with “Declined to Report” over the respective gas gauge
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on these measures for that hospital.

Problems with Practices to Prevent Doctors, Nurses &

Safety Problems ~~ Errors

Surgery Hospital Staff

' S S SN SN WY ¢

Declined to Report®

Doctors order Safe medication Handwashing Communication Communication Staff work together
medications through administration about Medicines about Discharge to prevent errors
a computer
Hospital Performs:
Worse Than Average s Better Than Average
This Hospital's Score: Doctors order medications through a computer What safer hospitals do:
15 * Hospitals can use Computerized Physician Order Entry (CPOE) Hospitals use CPOE systems in all areas of the hospital and
systems to order medications for patients in the hospital, regularly test those systems to ensure they are alerting doctors
Best Hospital's Score: instead of writing out prescriptions by hand. Good CF'QE to potential ordering errors.
systems alert the doctor if they try to order a medication that
100 could cause harm, such as prescribing an adult dosage for a
child. CPOE systems help to reduce medication errors in the
Average Hospital's Score: hospital.
82.22
Haspitals can eam up to 100 paints for using a well-functioning CPOE
Worst Hospital's Score: system in most aress of the hospital
15

Notes and Definitions
1. Declined to Report: The hospital was asked to provide this information to the public, but did not.

2. Not Available: “Not Available” means that the hospital does not have data for this measure. This could be because the measure is related 1o a service the hospital does not provide. For example, a hospital that
does not have an ICU would not be able to report data about ICUs. It could also be because the hospital had too few patients or cases to report data for a particular condition or procedure. A *“Not Available” result
does not mean that the hospital withheld information from the public.

3. Straight A: The hospital has eamed an 'A’ Grade for five consecutive grading rounds or more, qualifying it for recognition as a “Straight A” hospital

4. * The hospital declined to report their performance on this measure, 50 a score was assigned to reflect the lack of information available.

The scoring methodology can be accessed in two ways. Clicking a link at the top of a
hospital’s profile webpage that says “Detailed table view” takes a consumer to a new webpage that
contains two tables displaying the hospital’s most recent numerical score on each measure. After
scrolling to the bottom, a user will see a hyperlinked text that reads, “For a full description of the
methodology, click here.”* Clicking or tapping the link takes the consumer to a PDF version of

Leapfrog’s current “Scoring Methodology” document.

* The accompanying demonstrative was taken from the Plaintiff Hospitals’ Proposed Findings of
Fact and Conclusions of Law (DE 136) that was submitted to the Court before trial, and before the
Parties both submitted revised filings following trial.

13



Castn9e2 2126805626 ADNVHNL NDSTE Braic24:21 SEh teited: @)% FISETH Pacie tiBB06/20RAGIEND #1445 41

Accidontal outs and 10ars What s This? *

* Thic Meazre & 3 0o of ™a Harmiul Evants Comaoate and i Nat usad for 300003

This Hospitals Grade Delray Medical Center
5352 W Linton Bhvd
Delray Beach, FL 33484-6580
Map and Directions
o errers, 4, 3nd Ingeries 1ot s hosptal has publicly repaned.
The Worst Avg. Best
Maoasure F q e  Perfaming  DataSource  Time Period Covered
Score 2l
&4 Dogy ¥What'z Thiz? 000 0356 om 0.000 ovs 07/01/2022 - D&/ 32024
A or gas Butible In the blood What's This? Qoo 0050 aoo 0000 o O7/01/2022 - 06" 204
Pagont talls and Injuries Whotz Thiz? Q486 1.748 a3s 0.000 oS OF/0N 2022 - 0/ 24
Infection In the blood What = Triz? 7S 2362 -1 0.000 os 10/01/2023 - O3V 024
Infoction In the urinary tract Whar's This? Q5% 2399 052 o000 oS ¥0/01/2023 - OWINA24
¥ Infoction after colon sargary What's This? ime i 08% a.000 o W01/2023 - W IV 024
MRSA Infection What = Thiz” am 2485 0682 a.c00 os 10/01/2023 - ONIVA24
C. @M. Inflection Whar's Thiz? aze 1.486 amo 000 oS W01/202 - OWIA4
Death Fom treatabis soric Whars Thie? 108 355 177 47 8466 o 077012021 - 063072003
Hormiul Bronts What s This? 103 ER L] 100 0% o 07/01/2021 - D&/3N223
Dangerous bod sores WHars This? * ass 250 act 0o o 07/01,/2021 - D&/3V23
Collapod kng What's Triz) + a® 0és azs 010 os 07/01/2021 - 063203
Fails cauming brokon hips 0tz Tz + an 0% o 018 oS 07/01/2021 - 0673072023
Blood Leakage Whit's Thiz? * i 553 242 1o os OF/01/2021 - D& 30003
Kdney Infury after sargery What s Tz e 161 460 L7 074 os 07/01/2021 - D& 3N A0
Serious broathing problkom Whar s Th » 250 57.80 08 1 o 07/01/2021 - 043072003
Dangerous blood clot What = Thiz? ¢ 506 815 i 1% as 0770172021 - 06"30°2023
Sepais Infoctian aor surgary What's Thiz® * &n 1256 562 196 ons 07/01/2021 + D&/ 2023
Surghcal mound £pis open Whar s This? * 160 400 187 1 ovs 07/01/2021 - 0432023
108 24 o [ ¥ ] ovs 077012021 - 0&'3072023

Communication sbout discharge Whars Thic?

Fora hul of tha ok here

Process rclude e ada s N pRaCE 30 (RORSCE PAANES from mees, A0CHINTS, 3nd Nfnes
The Worst Avg. Best
Noswn q g Data Source Time Period Covered
Score Py 2p
'3 mpursnon
Doctors arder Mok ations through 3 compter Yt s Tris 15 15 nun 1] Modsl Aeoted Nex Lophcabia
Safe modication adminkstration vihar s This? 25 = 520 100 e A Mer Lopheatia
d mpwsnon
Specially trained dociors care for ICU patients ¥ihar's This? H 5 6788 100 ey Ner zepheatio
Cecined 1o 2025 Laaptrog
Eectve Whar's The? e 4615 1740 1200 ~ s
Decined 20 2025 Laaptrog
Staft work togother 10 prevent arrars What s This” Regort aco mz 12000 P 25
Nursing and Bodside Care for Patierts vor £ Thi” e 15 900 100 JSLaid  ouo1Ae- 1273V
Hamdmating Vet 2 Ths? 15 15 7681 100 v Ner dgpicatic
Communication with nurses Wt s This? 80 7 %037 ” ous V012003 - DN IN024
Comymunication with Goctors What's This? 82 7 L w7 =253 012023 - 0 IV24
Responsireness of hospal staff Wars This? (%] & nn o W01/2023 - DIV 04
— Whor's Thes? 62 % 7468 = s T001/2023 - OW IS
74 &7 a548 o Y01/2023 - DN V24

(DE 136 at 109).
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Alternatively, a viewer may also access the methodology by scrolling to the website footer,

wherein a hyperlinked text reading “Methodology” is available under the header “For Hospitals.”

.
[ ]

THELEAPFROGGROUP

The Leapfrog Hospi
provided

- Errors, Injuries, Accidents,

Infections

- Why the Hospital Safety Grade

Works

- Methodology
- Updates and Timelines for

Hospitals

- Data Review
- Frequently Asked Questions
- Request Archival Data Reports

- About the Grade

- How to Use the Grade

- Choosing the Best Hospital
- Lives Lost and Lives Saved
- Frequently Asked Questions

- About The Leapfrog Group
- Newsroom

- Fer Press

- Contact

- Terms of Use

- Privacy Policy

- Preparing for Your Hespital Stay
- Talking with Your Doctor About

Safety

- Other Patient Resources
- Employers and Purchasers

- Data Licensure
- Hospital Accolades

- Innovators for Leapfrog

DISCUSSION

Plaintiffs assert one claim seeking declaratory and injunctive relief against The Leapfrog
Group, alleging a violation of the Florida Deceptive and Unfair Trade Practices Act (FDUTPA).
Fla. Stat. § 501.201 et seq. (DE 74).

FDUTPA prohibits “[u]nfair competition, unconscionable acts or practices, and unfair or
deceptive acts or practices in the conduct of any trade or commerce.” Fla. Stat. § 501.204(1). A
plaintiff may establish a violation of FDUTPA by proving either unfairness or deception. Fla. Stat.
§ 501.211 sets out the individual remedies available against a party that has been shown to violate
FDUTPA. Notably, the requirements for damages and injunctive relief are somewhat distinct. In
an action for injunctive relief, Fla. Stat. 501.211(1) permits “anyone aggrieved” to seek injunctive

relief against “a person who has violated, is violating, or is otherwise likely to violate this part.”
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A. The Plaintiff Hospitals are Aggrieved Parties
As a threshold matter, any plaintiff must be “aggrieved” within the meaning of the statute.
Whether the Plaintiff hospitals (as opposed to the consuming public) are “aggrieved” within the
meaning of the statute is in dispute. Leapfrog seems to rely on Macias v. HBC of Florida, Inc., in
arguing that the Plaintiff Hospitals are not aggrieved. The court in Macias held:
The clear intent of this statute as expressed by its plain language is
to provide both equitable and legal remedies to private consumers
who are aggrieved parties and/or have sustained actual losses
because of a violation(s) under FDUTPA. Thus, in order for the
consumer to be entitled to any relief under FDUTPA, the consumer
must not only plead and prove that the conduct complained of was

unfair and deceptive but the consumer must also plead and prove
that he or she was aggrieved by the unfair and deceptive act.

694 So.2d 88, 90 (Fla. 3rd DCA 1997) (emphasis added); (DE 204 at 4 491). In effect, Leapfrog
attempts to narrow the scope of who might be considered an aggrieved party by requiring that the
party must also be a “consumer” in order to pursue injunctive relief.

But this reads language into the statute that simply is not there and undermines the broad
reach of the term “anyone aggrieved.” Although the term “aggrieved” is not defined in FDUTPA,
relevant caselaw has explained it broadly as “being more expansive than ‘damaged’ or ‘suffered a
loss.”” Ahearn v. Mayo Clinic, 180 So. 3d 165, 172 (Fla. 1st DCA 2015). I agree that as part of
this inquiry, all that is required at this step is the ability to “demonstrate some specific past, present,
or future grievance.” Id. at 173. Applicable caselaw has suggested that, just as a claimant need not
be a consumer to obtain damages, a claimant seeking equitable relief similarly does not have to be
a consumer so long as it may show it has been aggrieved and can establish a violation of FDUTPA.
See Stewart Agency, Inc. v. Arrigo Enters., Inc., 266 So. 3d 207, 214 (Fla. 4th DCA 2019) (“We
[have] held ... that although a claimant does not have to be a consumer to state a claim for actual
damages under section 501.211(2), to satisfy all of the elements of a FDUTPA claim, it must show

that a consumer was injured or suffered a detriment. Similarly, here, under section 501.211(1), an
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entity may bring an equitable claim under FDUTPA, but only if it presents evidence of the required
elements.” (internal citations omitted)).

In any event, the Plaintiff Hospitals, not just patients, may be considered consumers of the
Leapfrog’s product. With the benefit of trial, it became clear that hospitals were a specific target
of the information disseminated in the Leapfrog Grade. Testimony indicated that the poor scores
would be used to “harass” the hospitals who chose not to participate, and that part of the general
strategy was to “become a Disney villain,” which at the least indicates that a central goal of the
Hospital Safety Grade included shaping hospital behavior, like patient decision-making. (DE 203
at § 113). For hospitals who were high performing, on the other hand, Leapfrog’s marketing
materials offer “designated logos™ and licensing structures that enable those hospitals to promote
their scores to employees, prospective employees, patients, and the broader community. (/d. at §
120). Leapfrog’s suggestion that there is a free alternative does not change the calculus here; the
mere fact that hospitals may pay for licensed materials is sufficient to classify it as a consumer of
that information.

And in my view, so too are various other third-parties who may have been aggrieved as a
result of Leapfrog’s Safety Grades Methodology. These parties would include the employees of
hospitals that received non-participation assignments and the entities (e.g., insurers) who paid for
and received data from the Hospital Survey. (Id. at § 121). To illustrate why this is so, take for
example, a mobile phone app for food delivery. Conceivably, the consumers of the app’s functions
extend beyond the customers who use the app to view restaurants and order. Various parties
presumably alter their behavior in response to the changes to the app. Featured restaurants may
offer deals, expedite food preparation strategies, and review their ratings to change behavior;
delivery drivers may station themselves near restaurants that the app has identified as “hot spots,”

accept bundled orders, or operate only during peak windows. Similarly, in the hospital rating
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context, changes to Leapfrog’s Methodology may influence a range of actors beyond the hospitals.
Ultimately, limiting the scope of who was a consumer of the Leapfrog Safety Grade improperly
diminishes the impact the grade has on the patient and medical community, while undermining the
noteworthy harms it imposes on each of them.

B. Leapfrog’s Grades for Non-Participating Hospitals are Unfair and Deceptive

An aggrieved plaintiff is next required to prove that the defendant’s practice is either
“unfair” or “deceptive.” Specifically, the aggrieved entity must identify a violation of FDUTPA,
meaning “an unfair or deceptive practice which is injurious to consumers.” Stewart Agency, Inc.,
266 So. 3d at 214. Caselaw has established that “unfair” and “deceptive” practices constitute two
different concepts. The Florida Supreme Court has defined “unfair practice” as “one that offends
established public policy and one that is immoral, unethical, oppressive, unscrupulous or
substantially injurious to consumers.” PNR, Inc. v. Beacon Prop. Mgmt., Inc., 842 So.2d 773, 777
(Fla.2003) (cleaned up). Alternatively, the modern, three-factor unfairness test deriving from the
FTC’s 1980 Policy Statement, which is codified into Section 45(n) of the FTC Act sets out a
different standard. See 15 U.S.C. § 45(n). Conduct under the modern three-factor test is “unfair”
when it inflicts “consumer injury that is: (1) substantial; (2) not outweighed by any countervailing
benefits to consumers or competition that the practice produces; and (3) ... that consumers could
not reasonably have avoided.” SMS Audio, LLC v. Belson, 2017 WL 1533941, at *3 (S.D. Fla.
Mar. 9, 2017) (Middlebrooks, J.) (citing Porsche Cars N. Am., Inc., 140 So. 3d at 1096-97). Courts
differ in which to apply, or even apply both. In the instant matter, the choice of tests is not outcome
determinative, and it is therefore sufficient to apply both tests.

Separately, the Florida Supreme Court has defined “deception” as “a representation,
omission, or practice that is likely to mislead the consumer acting reasonably in the circumstances,

to the consumer's detriment.” Id. In my Order denying the Parties’ Motions for Summary
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Judgment, I had suggested that past consumer harm could be a required showing to demonstrate
an “unfair” practice, whereas a deception claim under FDUTPA need not require past harm and
instead requires “deceptions that are likely to cause injury to a reasonable relying consumer.”
Millennium Commc'ns & Fulfillment, Inc. v. Off. of Att'y Gen., Dep't of Legal Affs., State of Fla.,
761 So. 2d 1256, 1263 (Fla. Dist. Ct. App. 2000); (DE 139).

On the same day as my decision, the Eleventh Circuit issued its opinion in F7C v. Corpay,
Inc., 164 F.4th 807 (11th Cir. 2026). Although “unfairness” and “deception” appear to target
different acts or practices, this decision clarifies that the ultimate harm requirements to obtain
injunctive relief remain identical. Specifically, the case emphasizes that a practice is “‘unfair’ if it
‘[1] causes or is likely to cause substantial injury to consumers which is [2] not reasonably
avoidable by consumers themselves and [3] [is] not outweighed by countervailing benefits to
consumers or to competition.”” Id. at 839 (quoting 15 U.S.C. § 45(n)) (emphasis added). The
existing caselaw across state and federal law has sometimes conflated requirements across
damages, injunctive relief, and requirements for deception as opposed to unfairness. However, this
case is clear in emphasizing the proper standard for evaluating “unfair” practices. It explains that
a practice cannot be “unfair unless the act or practice causes or is likely to cause substantial injury
to consumers which is not reasonably avoidable by consumers themselves and not outweighed by
countervailing benefits to consumers or to competition.” /d. at 840.° In other words, “deception”
and “unfairness” analyses under FDUTPA are each satisfied for purposes of injunctive and

declaratory relief by a showing that a defendant’s conduct is likely to cause injury to consumers.

> This case, although post dating the date set forth by Fla. Stat. § 501.203(3)(b) for which based
upon the July 1, 2017, the standards of unfairness and deception set forth and interpreted by the
Federal Trade Commission (FTC) or the federal courts serve as the operative law, nevertheless
relies on interpretations advanced by the FTC as it existed as of July 1, 2017.

19



Castnse? 212680506 ADNVHAL NDS&LE Braic24:21 8Ehteted: @b fISETD PacjeetAUBMIEI20PAGEHNY 612048 41

In any event, Plaintiffs have brought evidence establishing both past harm and a likelihood
to harm consumers in the future. The various harms of non-participation assignments come to light
upon review of why Leapfrog opted for the non-participation grade assignment, how Leapfrog
leads the public to interpret and rely upon its data, and the conceivable, and actual, impacts of
these practices.

1. Leapfrog’s Motives in Opting for the Assignment Methodology

To begin, testimony offered at trial made clear why Leapfrog opted for a methodology that
would assign non-participating hospitals the lowest score possible. And in determining whether its
practices are deceptive or unfair (or both), Leapfrog’s intent matters. Leapfrog understood that
penalizing hospitals could impact their grades, which they intended consumers to rely on as
accurate representations of hospital safety, thereby leveraging consumer perception to force
hospitals back into participating in the Leapfrog Survey. Upon review, I find that Leapfrog’s
assignment methodology is punitive in nature.

Leapfrog suggests that the methodology cannot be punitive because of the nature of
composite scoring. (DE 204 at § 83). In support, Leapfrog contends that because composite scoring
allows for so many combinations of measure scores, the four measures at issue in this case cannot
drive the final grade. (/d. at 4 85). With respect to the four imputed scores, Leapfrog’s expert, Mark
Rule, a partner and managing director at a global consulting firm, testified that if he were to “pull
out the four imputed inputs that the Plaintiffs take issue with” and ask whether “that really
materially change[s] the grading” his conclusion is that it does not. (DAY 4 at 15:6—10). The
effect of Rule’s counterfactual is that by assigning no weight to the imputed scores by assigning
each N/A, and instead redistributing those weights across the data points for which Leapfrog does
have access to data, the poor scores of each of these hospitals remain the same. (DAY 4 at 20:18—

23). In contrast, Plaintiffs’ expert, Dr. Sean Nicholson, provides a competing counterfactual, which
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he described as follows: “If the non-participants in fact participated, what I do in the counter factual
is, I give the nonparticipants the mean score for the seven structure and process measures that are
not available for the Leapfrog Group for the nonparticipants... That is the only change I am
making.” (Day 1 at 197:5—10).

Remarkably, the evidence at trial did not bear out a dispositive answer to whether these
four do in fact create a meaningful difference in the Safety Grades. Each expert testified to the
result of their counterfactual and ultimately arrives at different conclusions. Broadly, however, a
counterfactual suggesting that the hospitals were nevertheless poor performers seems outside the
ambit of a FDUTPA claim. Whether the scores are “technically or materially true is not persuasive”
when the material implication of Leapfrog’s representations is that it constitutes a full and accurate
representation of patient safety. F.T.C. v. Peoples Credit First, LLC, 244 F. App'x 942 at 2 (11th
Cir. 2007). As a general matter, it is the deceptive nature of representations made to the consumers
that drives my analysis under FDUTPA.

There are nevertheless several considerations supporting Plaintiff’s contention that the low
assignments do, in fact, produce worse results. First, Mr. Rule’s methodology is inapplicable to
this case. Leapfrog could have assigned the hospitals “N/A” scores, but as a result would not have
been able to grade those hospitals under its own principle preventing hospitals missing more than
six measures from being scored. Leapfrog did not adopt this approach. Second, the facts of the
case serve as the clearest evidence that grades did decrease following the methodology change,
tending to show the adverse impact of the low assignment scores. Third, the testimony at trial
suggests that Leapfrog viewed this methodology as a punitive measure, suggesting that Leapfrog
intended that lower scores would be a result. For example, Dr. Patrick Romano,
contemporaneously labeled the assignment penal in nature and wrote in an email to members of

Leapfrog’s expert panel and Leapfrog members, that: “if the goal is to penalize nonparticipants,
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you might as well do so in a clear and unmistakable manner.” (DE 189-55). He later continued to
state that an alternative approach would not “achieve your strategic objective of penalizing
nonparticipants,” before characterizing the assignment a ‘“backdoor approach to penalizing
nonparticipation.” (DE 189-55). Chief Executive Officer of Leapfrog, Leah Binder, had also
contemporaneously suggested “imputing... the lowest score” would be a “very big deal to
hospitals (and a major incentive to report to the survey).” (DE 193-52 at 1). The incentive was
clear: the hospital should participate to avoid non-participation scores that could carry significant
consequences.

The nature of this methodology change was also immediately clear to the commentators
who responded to Leapfrog’s request for comments. Testimony at trial revealed that four
commentators opposed penalizing hospitals that choose not to devote resources to completing a
voluntary survey each year and, instead, be allowed to opt out of the hospital Safety Grade. (DAY
2 at 257:20—23). Additionally, take for example, Dr. Romano’s email to his colleagues at the
University of California Davis (“UC Davis”), which received a D-grade. There, Dr. Romano
chastised the decision not to participate in the Survey, and emphasized that such nonparticipation
was “the real killer.” (DE 191-3 at 2). Meanwhile, Plaintiffs proffered evidence that since Fall
2024, not a single non-participating hospital has received an “A” Safety Grade while subject to the
non-participation penalty on all four measures. Leapfrog puts forward conflicting evidence, in the
form of an email from Dr. Matthew Austin, a scientific advisor for the Leapfrog Group, who
“quickly pulled the breakdown of Spring 2025 grades by survey submission status,” which
indicated that two hospitals that were assigned the penalties nevertheless received “A” grades. (DE
192-47 at 1). Compare this, however, with the 902 hospitals that submitted Surveys and received
an “A” Safety Grade. (/d.) Or compare it with the fact that in Spring 2025, not a single participating

hospital received an “F” failing grade. (DAY 1 at 189:3—6; DE 192-47 at 1). Taken together, it
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may not be impossible for a non-participating hospital to score an “A,” but it is certainly telling of
the divergent outcomes that accompany nonparticipation and participation.

Evidence suggests that Leapfrog’s approach worked. Dr. Romano’s UC Davis chose to
continue participating in the Survey following “peer pressure from other UC hospitals.” (DAY 2
Trial at 169:3-17). And they were not alone. Participation following the 2024 change jumped from
73% to 79%; meanwhile, participation in 2023 was only 64%. (DE 193-109).

In sum, the contemporaneous testimony, internal communications, industry reaction, and
resulting participation data collectively demonstrate that Leapfrog’s lowest-score assignment was
deliberately designed to coerce participation through reputational penalty, rendering the
Methodology not merely strategic but excessively punitive.

2. Leapfrog’s Representations on How to Use the Grade

Further deception is evident in how Leapfrog’s website encourages consumers to rely on
the Hospital Safety Grade both in its (1) descriptions of how to use the grade, and (2) explanations
of how the data itself was collected.

On a page titled “How to Use the Grade,” Leapfrog represents that it is offering users a
“tool [that] can help guide your decision.” (DE 195-31 at 1). It further states that “we know ‘A’
hospitals do a better job at preventing errors.” (/d. at 2). In distinguishing reliance on historical
grades from present grades, the website cautions consumers that patients should always decide on
where to receive care based on a hospital's current Safety Grade. (Id.). It is also worth noting that
Leapfrog disclaims to consumers that “[y]ou should never refuse care in an emergency because of
a hospital's Safety Grade, but use this website as a guide for planned events and a research tool for
potential emergencies.” (Id.) Altogether, this section of the website clearly intends for consumers
to depend on the information presented by Leapfrog in the ordinary course, and that information

1s based on “known” data.
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A separate section of the website, titled “Frequently Asked Questions About The Leapfrog
Hospital Safety Grade,” explains that “Johns Hopkins Medicine researchers estimate that patients
are twice as likely to die of a preventable problem at a ""C,” ""D," or "F" hospital than an "A"
hospital.” (DE 195-23 at 1) (emphasis added).

When questioned on cross examination about this ominous language, Leapfrog's own Vice
President of Development conceded that “Leapfrog want[s] consumers to think that visiting a
hospital with a C, D or F grade could seriously injure or even kill them.” (DAY 3 at 8:17—9:16).
It does not strain credibility to presume that this type of warning would seriously deter a person
from entrusting their health and safety, or their loved one’s health and safety, to a D or F rated
hospital. It may also cause concern for the various hospitals and employees involved in the health
system, who face real reputational harm in the face of failing grades.

3. Leapfrog’s False Representations that the Data was Supported by Real Data and
Reflected Actual Performance.

Next, Leapfrog seeks to persuade the public of the soundness of its methodology,
emphasizing on its website that the Safety Grades are supported by real data and reflect actual
safety performance, as opposed to being driven by Survey participation of the rated hospitals.
However, the assignments are anything but comprised of real data. At the highest level, Leapfrog
explains on its Frequently Asked Questions that “the Hospital Safety Grade uses a public, peer-
reviewed methodology, calculated by top patient safety experts under the guidance of a National
Expert Panel.” (DE 195-23 at 1). But this methodology was not peer-reviewed. (DE 163-1 at
90:15—17).° Moreover, in its “About the Grade” section. Leapfrog represents to website visitors

that:

® Additionally, the Fall 2024 change in methodology was not approved by Leapfrog’s Expert Panel
or voted on by its Board of Directors. (DE 163-1 at 285:7-15 (“We did not query the [E]xpert
[Planel about whether they approved [the methodology] or not.”; DE 163-2 at 105:18—22
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In some cases where a hospital's information is not available for a
certain measure, Leapfrog uses a supplemental data source. In cases
where a hospital's information is not available from any data source,
Leapfrog has outlined a methodology for dealing with the missing
data.

Of course, the central issue here concerns the methodology for dealing with the missing
data — it suggests to a reasonable consumer that the grades assigned reflect actual performance
when in fact they do not; they reflect nonparticipation. Compelling evidence supports this
conclusion. Take Leapfrog’s use of gas gauges, for example. They distinguish between a low
gauge and a gauge prominently displaying a question mark with the caption “Declined to Report.”
These graphics signal to consumers that a gas gauge without the question mark reflects something
about actual performance rather than missing, unavailable, or imputed low scores. Then, Leapfrog
appends a ubiquitous footnote to a/l measure webpages, not just those for non-participants, stating
“Declined to Report: The hospital was asked to provide this information to the public, but
did not.” The effect of this is to suggest that metrics not linked to this footnote are based on real
data, even for non-participating hospitals. Similarly, rather than assigning a score of “zero” for a
non-participating hospital — a value that would logically signal such non-participation and
therefore a lack of information upon which to base a rating — Leapfrog instead chose arbitrarily
low numbers (5, 10, 15 out of 100), the clear implication being that the hospital was graded based
on something, when in truth it was based on nothing. Compounding the deceptive nature of these
representations, Leapfrog also explains that Leapfrog would not grade certain hospitals missing

more than six measures juxtaposed with the statement that “The Hospital Safety Grade reflects

how well a hospital does on safety, not whether they complete the Leapfrog Survey.” (DE 195-23

(“[T]here was no board vote in June 2024 on whether [Leapfrog] should change its safety grade
methodology.”)).
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at 2).” All of this is intended to create the false impression that Leapfrog’s grades reflect actual
performance. Or even at least some performance! But the grades are not based upon performance.
The grades are the result of Leapfrog’s acknowledged goal of punishing nonparticipants as a means
of forcing hospitals to cooperate in submitting their Surveys. Taken together, there are simply too
many suggestive labels implemented by Leapfrog that create the misleading impression that the
scores assigned represented real data or performance.

Leapfrog attempted to cast its methodology in different light, but I remain unconvinced.
For instance, Leapfrog offered the analogy that a teacher may explain to the student that they have
received an “F” because, although you have answered, correctly, the first sixteen questions of a
multiple-choice exam, the remaining questions were “short answer” questions. For these questions,
you were expected both to answer the question correctly and to “show your work™ in arriving at
that answer. Here, although you have answered the question correctly, you nevertheless failed to
show your work. In Leapfrog’s view, the “answer” was Leapfrog’s knowledge that the hospitals
had some system in place for each of the assignment measures. So, for example, by having a
handwashing system in place, the hospital was assigned the lowest possible score. Filling out the
Survey, or showing your work, could mean a higher score. At first glance, such an example may
seem apt, and even fair. But consider this wrinkle: you never took the test to begin with. In fact,
you were never even enrolled in the class; and yet, your “F” is broadcasted for your peers,
employers, and mentees to see. Here, the Plaintiffs never “enrolled” in Leapfrog’s Survey, and

they were inevitably punished for that decision. In my view, even a score of “0” would improperly

" To be sure, this representation was available in the methodology document, which suggests that
if viewers could identify this representation, they also could have identified the assignment
methodology. But the great weight of the evidence that any viewer will have already encountered
has likely already caused a viewer to assume that the data presented means something more than
non-participation before they arrive at the complex assignment methodology.
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suggest to viewers that a hospital’s performance is inadequate and falls far below its peers, when
in fact the simple truth is that the hospital did not participate.

Additionally, there was simply no reason to suggest that the hospitals were actually
performing as poorly as suggested by the scores. Several pieces of evidence are significant here.
First, past performance by the Plaintiff Hospitals, prior to any potential free riding on the means
of participating hospitals, suggested scores are conceivably much higher than the scores assigned
following the Methodology change. In 2021, when the Plaintiffs last participated in the Survey,
their score across each of the four measures totaled 370 out of a possible 400; compare this with
60 out of a possible 400 following assignment. (DAY 1 at 14:5—=8). Second, although no
participating hospital was assigned the lowest possible score across al/l four measures, the non-
participating hospitals were. The average participating hospital in Spring 2025 obtained a score of
362 out of a possible 400 on these four measures; compare that with the 60 out of 400 obtained by
the non-participating hospitals. Third, neither Leapfrog’s expert Dr. Harris, nor Leapfrog itself,
performed any analysis to support the notion that Survey nonparticipation or performance on CMS
metrics could be a reliable indicator of whether non-participating hospitals actually perform worse
on the three measures. (DAY 4 at 102:4—38, 102: 21—24). Fourth, in Fall 2024, Regina West,
Quality Director of the Palm Beach Health Network, a coalition of the Plaintiff Hospitals,
conducted a “What If” analysis indicating that, had scores not been imputed, the Plaintiffs could
have received C grades. (DE 188-68). Fifth and finally, each of the Plaintiff Hospital CEOs
testified that their hospitals implement the practices Leapfrog describes as those that “safer
hospitals do” with respect to the four imputed measures. (DAY 1 66:6—9, 154:2—15, 241:14—
242:9, 78:25—799:18; 198:1-17).

One defense proffered by Leapfrog is that the assignment is warranted because hospitals

decline to participate in the Survey to avoid disclosure of poor safety performance—what Leapfrog
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calls the “non-response bias.” (Day 2 at 188-89: 16-7).% It is my view that this position is evidence
only of a certain hubris on Leapfrog’s part. We cannot be blind to the fact that the Survey is
reasonably time intensive. Leapfrog’s emphasis on non-response bias de-values, against some of
their own testimony, the burdens this Survey imposes. It was Dr. Romano’s position that the
decision not to participate stemmed from that burden. It was Ms. Alex Campione, the program
manager, who although she appeared to run away from her deposition at trial, nevertheless testified
that completing the Survey demands ““a tremendous amount of resources.” (DAY 2 at 254:16—
18). Finally, Ms. Leah Binder, the Defendant’s CEO, testified that the Survey would require “two
weeks of staff time.” (Id. at 96:24—25 — 97:1—5). Testimony at trial made clear that the burdens
of the Survey, in conjunction with resource constraints, are more than adequate to explain a
hospital’s decision not to participate. Leapfrog simply failed to present persuasive evidence of any
non-response bias that would operate to justify its decision to change the imputation model to
remove the capability of non-participating hospitals to freeride on the scores of participating
hospitals,

All of this leads to the conclusion that, although imputation may be a sound methodology
as a general matter, this method of imputation is neither reliable nor defensible. Ultimately the
testimony of Ms. Campione rings true. The assignment is “mathematically arbitrary.” (DAY 2 at
289:13—15). The result is grades purporting to represent actual patient safety, when in truth they

represent punishment for nonparticipation in the Leapfrog Survey.

$ In contemporaneous messaging, two Leapfrog employees — Alex Campione and Missy Danforth,
Senior Vice President of Healthcare Ratings, who lead the design of the safety grade scoring
system — comment that low assignment “would be drastic” but, as Campione notes, “we have to
assume at some point that hospitals not reporting likely have poor or lapse in performance.” (DE
189-23 at 3).
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4. The Inevitable Outcome of Unreliability.

The methods used by Leapfrog, and the various representations Leapfrog made to website
users, results in a foreseeable outcome: Reviewing the grade, a patient is likely to rely on that
information, and this makes the “F” grade much more significant.

As a general principle, ratings matter. This is so in all sorts of contexts — we commonly are
asked to submit online reviews for products and services we use on a daily basis: hotels,
restaurants, salons, appliances, etc. Consumer expectations of an F-grade likely assume a total
failure to meet minimum standards. In the hotel or restaurant context, perhaps a consumer may be
willing to take that risk. In decisions about health care, however, the situations can involve life and
death situations, thereby prompting immediate avoidance.

At trial, Plaintiff’s expert, Jonah Berger, a Marketing Professor at the Wharton School of
Business, added an academic lens to common sense conclusions concerning consumer behavior.
As Mr. Berger explained, hospitals are recognized as a “good” that is outside the expertise and
knowledge of the average consumer, who must rely on outside sources for information about the
hospital’s quality. (DAY 2 at 7:14—19). Mr. Berger referred to “evaluative labels,” which he
described as “grades, A through F, colors, like a green, yellow, red, maybe a happy face, neutral
face, frowned face,” all of which “can help consumers interpret otherwise numerical information.”
(Id. at 9:6—38). Given the difficulty of making decisions on health care, consumers are likely to
turn to heuristics that help simplify those decisions. As a result, it stands to reason that a consumer,
upon seeing an “F,” promulgated by a watchdog organization committed to helping those
consumers, would understandably draw nothing but negative conclusions about that hospital’s
safety and, expectedly, avoid that hospital.

Testimony at trial suggests that a reasonable consumer may not understand that a hospital

has been assigned a score, the basis for that assignment, nor would they understand the
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methodology itself. Of course, a consumer may access and view the disclaimer footnote, and she
may even review the scoring methodology herself, as Leapfrog points out — it’s all technically
there on the website. But a user’s ability to access the information does not automatically absolve
Leapfrog of liability for deceptive or unfair practices, particularly where the information is difficult
to find.

While it may be true that “[t]he presence of true information or a disclaimer can rebut a
claim of deception,” Kurimski v. Shell Oil Co., 570 F. Supp. 3d 1228, 1246 (S.D. Fla. 2021) (citing
cases), no such rebuttal occurred here. Even if true information is available to the Leapfrog user,
a reasonable consumer is still deceived if the process of uncovering that truth is an impenetrable
series of clicks and scrolls, only to find an obscure reference to the methodology buried in a
document consisting of dozens of pages and not even labeled as being intended for consumers.

First, a consumer, upon seeing the “F” grade may not investigate further. Thus, in many
cases, the deception may be complete as soon as the grade is viewed. But assuming they choose
to investigate, the relevant footnote does not appear until and only when a user clicks or taps on
one of the four measures for a non-participating hospital. Only then does an asterisk (*) appear
next to the measure score underneath “This Hospital’s Score.” As mentioned above, the asterisk
(*) is associated with a red, bolded footnote and states: “*The hospital declined to report their
performance on this measure, so a score was assigned to reflect the lack of information
available.” (“Footnote 4”). Mr. Berger testified at trial that it required 23 clicks to arrive at
Footnote 4.

Second, I find that most consumers are unlikely to ever locate Leapfrog’s methodology
document — the only place where a consumer could discover how Leapfrog’s ratings actually work
in terms of the tendency to cripple non-participating hospitals with failing scores. This is because

the methodology document is buried within the Leapfrog website. On this issue, Plaintiffs offered
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persuasive evidence in the form of Google Analytics, a service which tracks activity on websites.’
The Google Analytics data showed that among all visitors to the Plaintiff Hospitals’ Safety Grade
webpages during the relevant period (between November 15, 2024 to August 4, 2025)
approximately three percent accessed the Scoring Methodology document. (DE 203 at 4 100).
From a hospital’s individual Safety Grade webpage, a user must first click small, hyperlinked text
located beneath individual measure descriptions stating, “For details on sources, click here,” or
alternatively click an inconspicuous “Detailed table view” link located at the top right of a
hospital’s profile webpage. (DE 187 at § 335). From there, the user is met with a table replete with
specific data, and to access the Scoring Methodology the user must then scroll to the bottom of the
page and click a small, gray-font hyperlink stating, “For a full description of the methodology,
click here.” (Id. at 9 337). The Scoring Methodology reveals the imputation process on page 16.
And the language describing this process is dense. Ms. Binder, for example, testified that the
Scoring Methodology document “it is not meant to be used by the average lay person who would
probably not be interested in reading all 26 pages.” (DAY 3 at 70:11—14).

In sum, the average consumer is met with evaluative label after evaluative label and
hinderance after hinderance before arriving at a complex methodology. In all likelihood, the user
scrolled quickly to any non-failing hospital on the Safety Grade webpage. And all of this is what

Leapfrog intended.'® The resultant harms are foreseeable and potentially quite severe. Patient and

% Leapfrog argues that the Google Analytics data is unreliable and cannot serve as evidence of
whether a reasonable consumer understood Defendant’s website or whether any consumer was
deceived. (DE 204 at 9 55). But this argument extends beyond the purpose of the Google Analytics
data. I agree that it would not in itself serve as evidence of confusion or deception. Nevertheless,
it certainly tends to show that consumers who have viewed all the initial information previously
discussed are unlikely to continue on and review the methodology. In my view, it adds perspective
to other testimony detailing how a consumer may access and review the methodology from the
hospital’s Safety Grade webpage, which requires them to take multiple steps.

19T am not persuaded by Leapfrog that its website is accessible to average consumers, insofar as it
concerns arriving at and understanding the methodology. (DE 188-13). The UX testing report is
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prospective employee views of the Plaintiff hospitals are likely adversely affected in a competitive
health industry environment. Patients are likely to delay care and seek other options than the
hospitals closest to them, or even the hospitals acutely equipped for the patient’s particular needs
or ailments. Presumably understanding the power of their ratings and the influence it could have,
Leapfrog engaged in a targeted campaign against the Plaintiff Hospitals.!! Leapfrog witnesses
admitted that Leapfrog purchased Google advertisements using funds from a non-profit grant from
Google to specifically target the Plaintiff Hospitals so that consumers in designated Florida zip
codes searching for the Plaintiff Hospitals would be shown the failing Safety Grades. (DE 203 at
9 112); (see also DE 192-75 at 3 (“We’d also like to set it up so that when someone searches for
any of the five specific hospitals, it shows an ad displaying their Hospital Safety Grade.”)).!? The
actual harms faced by the Plaintiff Hospitals, therefore, come as no surprise. Each of the CEO’s
testified to numerous harms, including patient confusion and erosion of community confidence

caused by the Safety Grades.

clearly concerned with communicating the health scores and what they mean for patient safety,
and how to use that information. (/d. at 3). But this is different from being able to understand how
those scores are derived.

' Even beyond the marketing efforts discussed above, Leapfrog’s Safety Grades natural garner
significant attention. Millions of  consumers visit Leapfrog’s website
(www.hospitalsafetygrade.org) each year, but the website is only the starting point. (See DE 163-
4 at 104:8—14). The Fall 2024 Safety Grades alone generated “772 online articles from 435
different publications with a reach of 11.2 billion.” (DE 193-76); (see also DAY 3 at. 11:7-10
(confirming “reach of 11.2 billion people”)). A coverage report lists the total volume of coverage,
including 722 online articles, 160 unique print placements, 239 broadcast placements, 444 press
release pickups, and 85 hospital-issued publications. (DE 193-77 at 2). The Plaintiff Hospitals’
Grades were featured in numerous news articles with headlines such as “bottom” and “worst South
Florida hospitals for patient safety.” (DE 193-104 at 1).

121t is worth noting here that patients are not the only members of the community who are likely
to be harmed as a result of these grades. So too are the doctors, nurses, and other healthcare staff
who may reasonably rely on Leapfrog Data in making employment decisions. Meanwhile, insurers
and health plans would foreseeably rely on Leapfrog data when determining where beneficiaries
should obtain medical care.
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e Delray CEO Ms. Havericak testified regarding a patient who initially declined
surgery at Delray because she was concerned about the Safety Grade and feared
that she would “die” at the hospital. (DE 203 at 9 146).

e St. Mary’s CEO, Cynthia McCauley, testified According to a brand analysis that
measured the public’s perception of St. Mary’s from the fourth quarter of 2024 to
the second quarter of 2025, the percentage of patients that would choose St. Mary’s
fell from 78 percent to 55 percent; “the only thing that changed in a year was the
Leapfrog rating.” (Id. at 4 165).

e West Boca CEO Mr. Hanlon described a patient identified as J.D. who presented
to West Boca with a compound fracture of the finger—an open fracture carrying
risks of infection and serious complications, including “loss of limb or life.” (/d. at
9 173). Mr. Hanlon testified that West Boca was well-equipped to treat the injury—
it is “one of the few hospitals in the county that [has] a dedicated hand surgery”
unit, has “specialized physicians,” and “perform[s] better than average” on surgical
site infection metrics. Yet, this patient was initially admitted to West Boca Medical
Center for urgent surgery but, as reflected in the contemporaneous record, he then
“verbalized” that he “wanted to go to” a different hospital “against medical advice”
“due to the leap frog reviews.” (DE 191-36). Despite being advised by physicians
and nursing staff of the risks of leaving against medical advice, the patient left West
Boca after his daughter viewed the Leapfrog Safety Grade. (DE 203 at 4 173). Mr.
Hanlon testified that J.D. incurred financial harm as a result of leaving West Boca
against medical advice, including receiving a bill for the intake and treatment
provided prior to his departure—cost that he would likely incur again at his

subsequent treatment facility. (/d. at q 174).
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e Mr. Hanlon also testified regarding another patient, identified as F.W., who was
admitted and scheduled for surgery at West Boca for an underarm infection but left
against medical advice in the early morning hours after seeing media coverage
related to West Boca’s Safety Grade. Mr. Hanlon testified that F.W. also received
a bill for care at West Boca, and, like J.D., would likely have been “double-billed”
at a subsequent treatment facility. (/d. at § 175).

e Good Samaritan CEO Ms. Montgomery testified that she explained the Survey
process to the patient, but the patient instead sought care at Jupiter Medical Center,
a competitor of the Community Hospitals and an “A” rated hospital as determined
by Defendant. In my view, financial obligations aside, each instance of a patient
delaying care is a significant and unnecessary harm resulting from the Safety
Grades.

In addition to these specific instances, general trends tend to show the detrimental effects
of the Hospital Safety Grade. Walk-ins declined at every hospital and the CEOs attributed those
declines to the Safety Grades, after investigating other potential causes. (DE 203 at q 249). Ms.
Havericak testified that from 2024 through last year, Delray’s EMS volume increased by about six
percent, while walk-in emergency department volume decreased by approximately seven to eight
percent. (/d. at § 249). Or take West Boca, where Mr. Hanlon testified that emergency-department
walk-in volume declined by approximately 15 percent from 2024 to 2025 when EMS volume
(measuring instances where patients do not elect which hospital treat them) was down only three
percent. (DAY 2 at 90:14—16). This narrative extended across all of the Plaintiff Hospitals.

Testimony also showed that patients presented to other hospitals “first” and were later
transferred when those hospitals could not provide needed care, creating risks of delay in treatment.

Take, for example, Ms. McCauley’s testimony that during the same period in which walk-in
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emergency department volume declined, the number of patients transferred to St. Mary’s
increased significantly, particularly from Jupiter Medical Center, a competing “A”-rated hospital.
She testified that in her career at St. Mary’s she has never seen transfers so high: In 2025, Jupiter
Medical Center made 568 requests to transfer patients to St. Mary’s, meaning patients are
“choosing somewhere else first.” (Id. at § 168). This is even though, as Ms. McCauley testified,
approximately half of the transfer requests involved pediatric patients, for whom St. Mary’s serves
as the region’s only children’s hospital and maintains 30 to 40 pediatric specialists. (/d. at § 169).

Extending beyond patients, other third parties in the medical community are harmed by
Defendant’s actions. Insurers, among others, license the Safety Grades data. For example, in 2022
several groups entered into contracts with Leapfrog to obtain data for as low as $7,500 to as high
as $252,607. (DE 194-41 at 8).

To be sure, I do not fault Leapfrog for engaging in this licensing structure to support their
broader mission. But it is worth noting the relationship between the value of increased Survey
participation and the significance of the data Leapfrog licenses. (See e.g., DE 194-11 at 2 (“To
maximize the value of The Leapfrog’s Group Data for licensing purposes the level of participation
should continue to be increased so it can be perceived as the most complete data set and thus
allowing defense of our pricing model and its price points.”)). It appears that the goal to maximize
revenue came at the cost of comprehensive and accurate Safety Grades. The result is that various
parties — the hospitals, their employees, the insurers, and of course the patients themselves — were
and are foreseeably injured.

Additionally, letters sent by Humana Military to several of the hospitals urge them to
address “their performance on safety measures” indicate further confusion. (See e.g., DE 192-90).
The Humana letter did not reflect any understanding that these hospitals did not participate in the

Survey or that the Safety Grade resulted from nonparticipation, nor did it reference Leapfrog’s
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methodology. Instead, the letters reflect the misimpression that Leapfrog’s Safety Grades
measured the Plaintiff Hospitals’ actual safety performance.

The outcome of this analysis is that the Methodology in conjunction with the
representations made to the viewing public render Leapfrog’s practices both unfair and deceptive.

They are unfair because under either test for unfairness — the FTC’s 1980 or 1964 test —
the record shows that Leapfrog uses the threat of arbitrarily assigned Safety Grades to coerce
participation in the Survey among hospitals that are unwilling or unable to endure what one
commentator described as “blackmail” designed to increase participation. (DE 194-145 at 1).

As mentioned above, the 1980 test requires me to find substantial consumer injury not
outweighed by countervailing benefits to those consumers, who could not have reasonably avoided
those injuries. First, as discussed, this produced substantial harm on a wide variety of consumers
and is likely to continue producing a range of detrimental outcomes. Second, these injuries are
“not outweighed by any countervailing benefits to consumers.” SMS Audio, 2017 WL 11631378,
at *3.13 In my view, the only benefit of the deceptive methodology accrues to Leapfrog. Third, I
find that consumers across the spectrum could not have reasonably avoided these injuries.
Hospitals were effectively coerced into participation or else suffer a significant penalty, and their
grades are broadcasted to viewers. (DE 163-4 at 187:8—22). Prospective patients are left unlikely
to understand the assignment and its impact, nor are they likely to arrive at that explanation.
Likewise, medical staff, employers, and insurers could not reasonably avoid the Safety Grades,
which reach them through media coverage, employer dissemination, and search-driven targeted

advertising, without an accompanying explanation of the methodology. Although these are more

13 Defendant argued that the non-participation assignment increases participation and
thereby improves safety, but a review of the facts establishes that no record supports a contention
that the penalty improves safety outcomes.
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sophisticated parties, it is my view that the various harms they experience sprawl from the negative
feelings patients have or are likely to have as a result of seeing a failing grade.

Under the 1964 test, these same practices offend established public policy and are
otherwise unscrupulous. The outcome of these acts is that they are substantially injurious to
consumers. Marrache v. Bacardi U.S.A., Inc., 17 F.4th 1084, 1098 (11th Cir. 2021) (quoting PNR,
Inc., 842 So. 2d at 777). The record shows that Leapfrog’s conduct evinces the kind of “deceptive
and bullying conduct” that fits within established Florida public policy. Marco Island Cable v.
Comcast Cablevision of S., Inc., 312 F. App’x 211, 213 (11th Cir. 2009). This bullying conduct is
oppressive because non-participating hospitals face a severe penalty, and it is unscrupulous
because the record shows that Leapfrog is not forthcoming to the public about how it calculates its
Safety Grades or what they represent. And, once again, these practices produced real harms and
those harms are likely to continue in the future.

C. Remedy

I now turn to the appropriate remedies for Leapfrog’s FDUTPA violation. For the reasons
discussed below, permanent injunctive relief and declaratory relief are warranted.

A permanent injunction requires (1) actual success on the merits, (2) irreparable injury, (3)
a balance of the equities that favors the Plaintiffs, and (4) consistency with the public interest. Klay
v. United Healthgroup, Inc., 376 F.3d 1092, 1097 (11th Cir. 2004). Each element of this test is
satisfied here. First, the Plaintiff Hospitals have established actual success on the merits. Plaintiffs
have establish that Leapfrog’s Safety Grades, methodology, and associated representations are
unfair (by distorting consumer choice and attempting to coerce hospital participation in Leapfrog
Survey) and deceptive (by misleading consumers about how Leapfrog calculates its Safety
Grades). Second, the Plaintiff Hospitals have established both ongoing and future irreparable

injuries. Irreparable injuries are those that “cannot be undone through monetary remedies.”
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Ferrero v. Associated Materials, Inc., 923 F.2d 1441, 1449 (11th Cir. 1991). The “loss of
customers and goodwill” has long been considered “irreparable.” Id. Plaintiffs have adequately
shown a range of harms including patient diversion and delay of care, physician concerns, insurer
inquiries, and declines in patient volume. Third, the balance of the equities strongly favors the
Plaintiff Hospitals. As discussed earlier, Leapfrog’s practices harm the hospitals, insurers,
employees, and patients; the only beneficiary of this methodology is the Leapfrog itself. This trade-
off is simply not worth undermining trust in publicly disseminated safety information, even if it
has the potential to encourage some hospitals to participate. Finally, relief for the Plaintiff
Hospitals is in the public interest. The strong need “[t]Jo protect the consuming public and
legitimate business enterprises” from “deceptive” and “unfair acts” emanating from the Florida
Statute’s description of the purpose of FDUTPA clearly supports Plaintiffs in this action. Fla. Stat.
§ 501.202(2).

In light of these findings, Plaintiffs request four discrete forms of injunctive relief. They
first request that I enjoin Leapfrog from “assigning a Safety Grade to the [Plaintiff] Hospitals under
the current methodology or any similar methodology that: (i) assigns assumed or imputed values
to calculate Safety Grades due to the lack of hospital-provided performance data; (ii) scores non-
participating hospitals differently than participating hospitals by using different values or using
differently weighted values to calculate Safety Grades; or (iii) that otherwise reduces a hospital’s
Safety Grade due to the failure to provide performance data.” (DE 203 at 4 288). They next request
that I order Leapfrog, within five business days of judgment, to “withdraw from its websites and
cease promoting the deceptive and unfair Safety Grades assigned to the [Plaintiff] Hospitals for
Fall 2024, Spring 2025, and Fall 2025.” (Id. at 9 288). Third, Plaintiffs ask that within 30 days of
judgment, Leapfrog should be required to send “corrective disclosures to all entities that paid to

license the Fall 2024, Spring 2025, and Fall 2025 Safety Grades, disclosing that those Safety
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Grades were found to be deceptive and unfair in this action.” (/d. at 293). Lastly, Plaintiffs request
that Leapfrog “be required to place the same corrective disclosures in future contracts, print and
electronic advertising materials, and other print and electronic documents that promote paid
licensure of the next six cycles of Safety Grades accessible to or in the following five zip codes:
33401, 33407, 33410, 33428, and 33484.” (Id. at 294).

Any such injunction should be broad enough to ensure that the Community Hospitals are
afforded “complete relief.” Califano v. Yamasaki, 442 U.S. 682, 702 (1979). As a result, courts in
the consumer-protection context have authorized broad, multifaceted injunctions where necessary
“to ensure future compliance” and that consumers are treated “fairly.” Corpay, Inc., 164 F.4th at
849 (affirming injunction compelling multiple disclosures and business reforms). At the same
time, the Court is mindful that the injunction should be “no more burdensome to [Defendant] than
necessary” to achieve those goals. Califano, 442 U.S. at 702.

As a preliminary matter, it is important to identify precisely what concerns me about
Leapfrog’s behavior. Leapfrog is effectively a watchdog organization which serves as a voice for
transparency and a key catalyst in the public reporting of patient quality and safety data that is
available to consumers today. (DAY 3 at 86:12—21). But serving as a watchdog does not mean
that Leapfrog gains some right to Plaintiffs’ private data. Further, recognizing its power and ability
to influence consumer decisions as a watchdog, under the guise of patient safety, Leapfrog cannot
use this leverage to pressure and penalize hospitals into participating. In other words, Leapfrog
does not have a right to the benefit of Plaintiffs’ participation; conversely, it does not have the
right to punish them when they have not received that benefit.

As a result, any injunctive relief must clearly prevent a framework where Leapfrog may
request data from the Plaintiff Hospitals and assign them scores if those hospitals do not

participate. Upon review, I find that each of the requested forms of injunctive relief are appropriate,
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except for Plaintiffs’ fourth request, requiring corrective disclosures for the next six cycles.
Although Leapfrog should still be required to provide corrective disclosures, requiring them do so
for three years is excessive.
CONCLUSION

In 2011, Leapfrog first embarked on developing the Safety Grade with the assistance of an
Expert Panel. (DE 203 at 9§ 19). The Expert Panel’s work, including its approach to handling
missing data, was memorialized in a 2013 peer-reviewed publication. (/d.). That publication
reflected the Expert Panel’s judgment that the Safety Grades were comprised of composite scores
“based on what was known about the hospital’s performance, with no penalties for missing data”
and to “avoid creating a structural bias in favor of Leapfrog-reporting hospitals.” (/d. (citing PX-
202.0)). The Defendant’s Mission, a valiant one, has remained consistent, but it appears as though
the Defendant has strayed from these founding principles. Accordingly, it hereby ORDERED
AND ADJUDGED that Judgment should be entered against Defendant and in favor of Plaintiffs.
The declaratory judgment will be entered by separate order.

INJUNCTIVE RELIEF

Leapfrog, and Leapfrog’s officers, agents, servants, employees, and attorneys, and all other
persons in active concert or participation with any of them who receive actual notice of this Order
by personal service or otherwise, whether acting directly or indirectly, comply with the following
commands:

1. Leapfrog must cease assigning a Safety Grade to the Community Hospitals under the
current methodology or any similar methodology that: (i) assigns assumed or imputed
values to calculate Safety Grades due to the lack of hospital-provided performance
data; (ii) scores nonparticipating hospitals differently than participating hospitals by

using different values or using differently weighted values to calculate Safety Grades;
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or (ii1) that otherwise reduces a hospital’s Safety Grade due to the failure to provide
performance data.

2. Within 5 business days of judgment, Leapfrog must withdraw from its websites and
cease promoting the deceptive and unfair Safety Grades assigned to the Community
Hospitals for Fall 2024, Spring 2025, and Fall 2025.

3. Within 30 days of judgment, Leapfrog must send corrective disclosures to all entities
that paid to license the Fall 2024, Spring 2025, and Fall 2025 Safety Grades, disclosing
that those Safety Grades were found to be deceptive and unfair in this action. Leapfrog
must file a declaration documenting the reasonable and diligent efforts it has
undertaken to accomplish this directive within 45 days of judgment.

4. Leapfrog must place the same corrective disclosures in future contracts, print and
electronic advertising materials, and other print and electronic documents that promote
paid licensure of the next cycle of Safety Grades accessible to or in the following five
zip codes: 33401, 33407, 33410, 33428, and 33484.

5. Leapfrog must refrain from taking any action to circumvent the relief set out above.
The Court retains jurisdiction to enforce compliance with these commands. See
Alderwoods Grp., Inc. v. Garcia, 682 F.3d 958, 970 (11th Cir. 2012).

SIGNED in Chambers, at West Palm Beach, Florida, this 6th day of March, 2026.

Donald M. Middlebrooks
United States District Judge
cc. Counsel of Record
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