Case 1:25-cv-09058-ER  Document 21  Filed 05/13/26  Page 1 of 80

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JOSEPH GREENE, PAMELA MAZZA, and Case No. 25-cv-09058
DEBORAH SCHUTT on behalf of themselves and
all others similarly situated, SECOND AMENDED
CLASS ACTION COMPLAINT
Plaintiffs,
JURY TRIAL DEMANDED
V.

HEALTHFIRST PHSP, INC.,

Defendant.

Plaintiffs Joseph Greene, Pamela Mazza, and Deborah Schutt bring this class action for
damages, equitable relief, and injunctive relief against Healthfirst PHSP, Inc. (“Healthfirst” or
“Defendant”). Plaintiffs allege the following based upon personal information as to allegations
regarding themselves, their own investigation, and the investigation of counsel, and on information
and belief as to all other allegations.

INTRODUCTION

1. There is a mental health crisis in this country and in this state. It is afflicting men
and women, children and adults, and people of all income levels and backgrounds. And it is
exacerbated by Defendant, which has been misleading vulnerable individuals in need of qualified
mental health providers by publishing a grossly inaccurate directory of doctors and therapists.
Defendant maintains what is known as a “ghost network.”

2. A ghost network is a directory of supposedly available, in-network providers that
contains so many incorrect or duplicative entries that the network is largely illusory.

3. When, contrary to the representations in the directory, there are very few—or no—

accessible, available doctors in Defendant’s network, the network does not comply with state and
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federal network adequacy laws. Such grossly inaccurate listings in a directory also violate the No
Surprises Act, the Mental Health Parity and Addiction Equity Act, Defendant’s contractual
obligations to Plaintiffs (which, among other things, require Defendant to comply with state and
federal law), and New York’s consumer protection laws (General Business Law §§ 349 and 350),
New York Insurance Law § 4226, and the New York State Department of Financial Services’
standards.

4. Defendant engages in unfair competition and deceptive business practices by
knowingly publishing an inaccurate and misleading provider directory. It does so for several
reasons: 1) a robust provider network is attractive to potential customers; 2) a seemingly robust
directory of providers gives Defendant the appearance of compliance with state and federal
network adequacy laws (without the costs associated with creating and maintaining an adequate
network and accurate directory); and 3) when members forgo care after a time-consuming and
frustrating provider search, Defendant does not have to pay for the care the members would have
received.

5. By publishing a provider directory in which the vast majority of providers do not
exist, no longer practice, are not actually in-network with Defendant, are not accepting new
patients, and/or cannot be contacted through the information provided, Defendant actively harms
its members, including Plaintiffs. When Defendant misrepresents its network, members like
Plaintiffs pay for an insurance plan that does not actually offer an adequate provider network to
meet their needs. Even when plan members pay no premium, Defendant’s misrepresentations
about its network lead members like Plaintiffs enroll in an insurance plan that does not actually

provide an adequate network to meet their needs. Many members, like Plaintiffs, have no choice



Case 1:25-cv-09058-ER  Document 21  Filed 05/13/26  Page 3 of 80

but to utilize out-of-network providers, incurring thousands of dollars in expenses. For members
who cannot afford to pay for out-of-network providers, the harms can be even more devastating.

6. Plaintiffs’ insurance policies claim to cover mental health care with a robust
network of available mental health providers made available by Defendant. In reality, that network
is threadbare: contrary to the representations in the provider directory, there are very few mental
health providers in New York who are actually in-network, take the insurance, and accept new
patients. Thus, the promised coverage is largely non-existent. The failure by Defendant to provide
an adequate network to meet members’ needs is itself a violation of federal and state network
adequacy laws.

7. The harms are not just financial. Defendant’s lies about the accuracy of the provider
directory also exacerbate members’ mental health problems. The people using Defendant’s
provider directory, including Plaintiffs, are often desperate for mental health care for themselves
or their loved ones. Members searching for care often spend countless hours calling providers that
Defendant has represented as available, accessible, and in-network, only to find out that the
providers do not participate in Defendant’s network, do not offer the services listed in Defendant’s
provider directory, are not qualified to provide those services, or cannot be reached at the phone
number listed by Defendant. Members, including Plaintiffs, often undertake this fruitless search
while suffering from severe mental health crises.

8. Some members, like Plaintiffs, are forced to delay treatment while struggling to
find a provider. Others abandon their search for care, resulting in serious, potentially life-
threatening consequences. Thus, the coverage promised by Defendant is largely illusory.

9. This Complaint details misrepresentations, misstatements, and omissions by

Defendant regarding its supposedly robust mental/behavioral health provider network and the
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mental/behavioral health benefits purportedly available to those, like Plaintiffs, who enrolled in
Defendant’s health insurance.! These misrepresentations, misstatements, and omissions are made
in Defendant’s provider directory, marketing materials, plan documents, and other places
described in this Complaint. For ease of reading, these misrepresentations, misstatements, and
omissions are often phrased in the present tense. However, all of these misrepresentations,
misstatements, and omissions are not only currently being made, they were also made before and
throughout Plaintiffs’ enrollment in Defendant’s health insurance.

JURISDICTION AND VENUE

10.  Federal law provides an essential element of Plaintiffs’ claims. Accordingly, this
Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C. § 1331.

11. Venue is proper in this Judicial District pursuant to 28 U.S.C. § 1391(b) because a
substantial part of the events or omissions giving rise to the claim occurred in this Judicial District.
Venue is also proper under 18 U.S.C. § 1965(a) because Defendant transacts substantial business
in this Judicial District.

THE PARTIES
1. Plaintiffs

12.  Plaintiff Joseph Greene is a resident of Bronx County, New York. He was enrolled
in the Healthfirst Gold Leaf Premier plan from January 2023 to March 2024 and the Healthfirst
Essential Plan 200-250 from April 2024 to August 2025. He has been enrolled in the Healthfirst

Essential Plan 1 since September 2025.

!'In this Complaint, the terms “mental health” and “behavioral health” are used interchangeably.

_4-
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13.  Plaintiff Pamela Mazza is a resident of Bronx County, New York. She was enrolled
in the Healthfirst Medicaid Managed Care plan from approximately January 2024 to September
2025. She has been enrolled in the Healthfirst Essential Plan 2 since September 2025.

14.  Plaintiff Deborah Schutt is a resident of New York County, New York. She was
enrolled in the Healthfirst Gold Leaf Premier plan from October 2022 through December 2023.
She was enrolled in the Healthfirst Silver Leaf Premier Plus plan from January 2024 through
December 2025. She has been enrolled in the Healthfirst Bronze Leaf Premier plan since January
2026.

I1I. Defendant

15.  Defendant Healthfirst PHSP, Inc. (“Healthfirst”) is a not-for-profit corporation
registered to do business in New York. It administers the Healthfirst Essential Plans, the Healthfirst
Leaf Plans, and the Healthfirst Medicaid Managed Care Plan (“the Plans™).

BACKGROUND & CONTEXT
I11. The Mental Health Crisis in America

16. There is a mental health crisis in the United States. According to the National
Institute of Mental Health, an estimated 59.3 million adults in the U.S.—approximately 23.1% of
adults—struggle with mental illness.? Mental health problems are even more prevalent in younger
adults, with 36.2% of adults ages 18-25 and 29.4% of adults ages 2649 reportedly having a
mental illness.

17.  In 2022, an estimated 15.4 million adults in the U.S. (6% of the adult population)

had a serious mental illness, defined as “a mental, behavioral, or emotional disorder resulting in

2 National Institute of Mental Health, Mental IlIness Statistics,
https://www.nimh.nih.gov/health/statistics/mental-illness.

-5-
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serious functional impairment, which substantially interferes with or limits one or more major life
activities.”

18.  According to the Centers for Disease Control and Prevention (“CDC”), among
adolescents aged 12 to 17 years old, 20.9% have had a major depressive episode; among high
school students, 36.7% have had persistent feelings of sadness or hopelessness, and 18.8% have
attempted suicide.*

19.  With the rates of pediatric self-harm and suicide rising dramatically,’ the Surgeon
General of the United States has described mental health as “the defining public health crisis of
our time,”® and urged that “every child ha[ve] access to high-quality, affordable, and culturally
competent mental health care.””

20. The “profound” consequences of untreated mental illness in children and
adolescents are associated with ‘“school failure, teenage pregnancy, unstable employment,

substance use, violence including suicide and homicide, and poor medical outcomes.”

31d.

4 Rebecca H. Bitsko et. al., Mental Health Surveillance Among Children — United States, 2013—
2019, Ctrs. for Disease Control and Prevention (2022),
https://www.cdc.gov/mmwr/volumes/71/su/su7102al.htm.

> Bommersbach et al., National Trends in Mental Health-Related Emergency Department Visits
Among Youth, 2011-2020, J. of the Am. Med. Ass’n (May 2, 2023),
https://pubmed.ncbi.nlm.nih.gov/37129655/ (finding a 57 percent increase in suicide among
young Americans from 2009 to 2019, and a staggering 329 percent increase in pediatric self-
harm visits from 2007 to 2016).

6 Matt Richtel, The Surgeon General’s New Mission: Adolescent Mental Health, N.Y . TIMES,
(Mar. 21, 2023), https://www.nytimes.com/2023/03/21/health/surgeon-general-adolescents-
mental-health.html.

7 Off. of the Surgeon Gen., Protecting Youth Mental Health: The U.S. Surgeon General's
Advisory, at 12 (2021), https://www.hhs.gov/sites/default/files/surgeon-general-youth-mental-
health-advisory.pdf.

8 Am. Academy of Pediatrics, School-Based Mental Health: Pediatric Mental Health Minute
Series, aap.org (last visited Mar. 24, 2026), https://www.aap.org/en/patient-care/mental-health-

-6-
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IV.  Federal and State Requirements for Health Insurers
A. Insurance Companies Must Ensure Accuracy of Provider Directories

21.  Federal and state laws and regulations have been promulgated to protect consumers
from the harms of ghost networks.

22.  The No Surprises Act requires insurers to update and verify their plans’ provider
directories at least every 90 days.” Where plans are unable to verify provider data, they must
establish a procedure to remove unverified providers from their directories.!’ Health plans must
also update provider information within two business days of receiving an update from a
provider.!! When a member telephonically requests information about whether a provider is in-
network, the plan must respond within one business day of the request.!?

23. The Affordable Care Act likewise requires a health insurance company
participating in the Affordable Care Act Marketplace to “publish an up-to-date, accurate, and
complete provider directory, including information on which providers are accepting new patients,
the provider's location, contact information, specialty, medical group, and any institutional
affiliations, in a manner that is easily accessible” to enrollees and prospective enrollees.!® Further,

the insurance provider must “identify providers that are not accepting new patients.”!#

minute/school-based-mental-health/.
242 U.S.C. § 300gg-115(a)(2).

10 1d.

" rd.

1242 U.S.C. § 300gg-115(a)(3).
1345 C.F.R. § 156.230(b)(2).

1445 C.F.R. § 156.230(b)(1).
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24.  In New York, state law requires insurers to take even more rigorous steps to ensure
that their provider directories are accurate. Health insurers are required to update their provider
directories within 15 days of the “addition or termination of a provider from the insurer’s network
or a change in a physician’s hospital affiliation”—and otherwise update their plans’ directories
annually.'> Managed care organizations are required to make these updates quarterly and to notify
members of updates annually.!® State law also requires health plans to include in their directories
whether a provider is accepting new patients and any restrictions on the availability of a provider’s
services.!”

25. Furthermore, Section 4226 of the New Y ork State Insurance Law prohibits insurers
from issuing or circulating “any illustration, circular, statement or memorandum misrepresenting
the terms, benefits or advantages of any of its policies or contracts.”!® When an insurer is found to
have made such a misrepresentation, “it shall not be presumed that the insured knew or knows of
any of the provisions or benefits contained in any insurance policy or contract.”!® Health
maintenance organizations must also ensure that “all information disseminated to the public ... be
strictly factual in nature and accurate in all respects and shall not in any way be misleading to the
public.”??

26.  Under New York law, when a health plan member receives a bill for out-of-network

services after relying on the insurer’s representation that the provider was in-network, the

SN.Y. Ins. Law §§ 3217-a(a)(17); 4324(a)(17); N.Y. Pub. Health Law § 4408(1)(r).
110 N.Y.C.R.R. 98-1(16)(i).

71d.

¥ N.Y. Ins. Law § 4226(a)(1).
N.Y. Ins. Law § 4226(c).

20 N.Y. Pub. Health Law § 4405(10).
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insurance plan is required to pay for the services and cannot charge the member more than their
in-network cost sharing obligation regardless of whether the plan covers out-of-network services.?!

27. These federal and state laws are a recognition of the harmful consequences of
inaccurate provider directories. Despite legislative efforts to protect consumers from ghost
networks, surprise bills, and inadequate in-network care, Defendant has been flagrantly violating
these laws for years.

B. Insurance Companies Must Have an Adequate Network of Providers

28.  Federal and state laws also require health plans to offer a network that includes an
adequate number of available in-network providers to meet members’ needs.

29. The Affordable Care Act first established this network adequacy framework,
requiring that all Qualified Health Plans provide a network that is “sufficient in number and types
of providers, including providers that specialize in mental health and substance use disorder
services, to ensure that all services will be accessible without unreasonable delay.”??

30.  In addition, the Mental Health Parity and Addiction Equity Act (“MHPAEA”),
42 U.S.C. § 300gg-26, incorporated into the Affordable Care Act via 45 C.F.R. § 156.115,
provides that mental health and substance use disorder benefits must not be provided on less
favorable terms than medical and surgical benefits, specifically with respect to annual, aggregate,

or lifetime limits on coverage, financial requirements, treatment limitations, and out-of-network

coverage.?’

2INLY. Ins. Law §§ 3217-b(n); 4325(0).
2245 C.F.R. § 156.230(a)(1)(ii).
2329 U.S.C. §1185a(a); 42 U.S.C. § 300gg-26(a).
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31.  MHPAEA regulations provide that “all plan standards that limit the scope or
duration of benefits for services are subject to the nonquantitative treatment limitation parity
requirements. This includes restrictions such as geographic limits, facility-type limits, and network
adequacy.”*

32.  New York law also requires health insurers to “ensure that the network is adequate
to meet the health and mental health needs of insureds and provide an appropriate choice of
providers sufficient to render the services covered under the policy or contract.”? The New York
Department of Financial Services advises that mental health providers should be accessible within
30 minutes by public transportation in metropolitan areas and/or 30 minutes or 30 miles by public
transportation or by car in non-metropolitan areas.’® When a member is unable to access an
appropriate provider through the network, the insurer is required to provide a referral to an out-of-
network provider at the in-network cost-sharing amount.?’

33. By inflating its provider directory with inaccurate listings, Defendant appears to

meet federal and state network adequacy requirements when, in reality, it does not.?

24 Ctrs. for Medicare & Medicaid Services, The Mental Health Parity and Addiction Equity Act
(last modified Mar. 13, 2026), https://www.cms.gov/marketplace/private-health-
insurance/mental-health-parity-addiction-equity; see also 29 C.F.R. 2590.712(c)(4).

25 N.Y. Ins. Law § 3241(a)(1).

26 See Network Adequacy Submission Instructions and Standards, N.Y . State Dep’t of Fin. Servs.
(September 9, 2025),

https://www.dfs.ny.gov/apps_and licensing/health insurers/network adequacy reqs standards
submission_instructions.

27N.Y. Ins. Law § 4804(a).

28 Barriers to Mental Health Care: Improving Provider Directory Accuracy to Reduce the
Prevalence of Ghost Networks, U.S. Senate Fin. Comm. (May 3, 2023),
https://www.finance.senate.gov/hearings/barriers-to-mental-health-care-improving-provider-
directory-accuracy-to-reduce-the-prevalence-of-ghost-networks (hereinafter “Senate Hearings on
Mental Health Care”).

-10 -
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34.  Before and throughout Plaintiffs’ enrollment in Defendant’s health insurance,
Defendant has violated and continues to violate federal and state laws requiring network adequacy.

V. Ghost Networks

35.  The harms of a mental health ghost network have been investigated and confirmed,
including by The New York Times,>® The Washington Post,>* academics,?! the American Medical

Association,*? the Government Accountability Office,** and more.>*

29 Jay Hancock, Insurers’ Flawed Directories Leave Patients Scrambling for In-Network
Doctors, N.Y. TIMES (Dec. 3, 2016), https://www.nytimes.com/2016/12/03/us/inaccurate-doctor-
directories-insurance-enrollment.html.

30 Katherine Ellison, 73 doctors and none available: How ghost networks hamper mental health
care, WASH. POST (Feb. 19, 2022), https://www.washingtonpost.com/health/2022/02/19/mental-
health-ghost-network/.

31 See, e.g., Abigail Burman, Laying Ghost Networks to Rest: Combatting Deceptive Health Plan
Provider Directories, 40 YALE L. & POL’Y REV. 78 (2021).

32 Improving Health Plan Provider Directories, CAQH & AM. MED. ASS’N., 3,
https://www.cagh.org/sites/default/files/other/ CAQH-

AMA _ Improving%20Health%20Plan%20Provider%20Directories%20Whitepaper.pdf (finding
that “more than half of patients use [the provider directory] to select a physician.”) (hereinafter
“Improving Health Plan Provider Directories”).

33 Mental Health Care Access Challenges for Covered Consumers and Relevant Federal Efforts,
U.S. Gov’t Accountability Office, Report to the Chairman, Comm. on Fin., U.S. Senate, 2, (Mar.
2022), https://www.gao.gov/assets/gao-22-104597.pdf.

34 See, e.g., Ellison, supra n.31; Jack Turban, Ghost networks of psychiatrists make money for
insurance companies but hinder patients’ access to care, Stat News (June 17, 2019),
https://www.statnews.com/2019/06/17/ghost-networks-psychiatrists-hinder-patient-care/; Online
Provider Directory Review Report, Ctrs. for Medicare & Medicaid Servs., 1,
https://www.cms.gov/Medicare/Health-Plans/ManagedCareMarketing/Downloads/

Provider Directory Review Industry Report Round 3 11-28-2018.pdf; Cama et al.,
Availability of Outpatient Mental Health Care by Pediatricians and Child Psychiatrists in Five
U.S. Cities, INT’L J. HEALTH SERV. 47(4) (2017), https://pubmed.ncbi.nlm.nih.gov/28474997/,
Malowney et al., Availability of Outpatient Care From Psychiatrists: A Simulated-Patient Study
in Three U.S. Cities, Psychiatry Online (2015),
https://ps.psychiatryonline.org/doi/full/10.1176/appi.ps.201400051; Zhu et al., Phantom
Networks: Discrepancies Between Reported And Realized Mental Health Care Access in Oregon
Medicaid, Health Affairs 41(7) (2022),
https://www.healthaffairs.org/doi/10.1377/hlthaff.2022.00052; Susan H. Busch & Kelly A.
Kyanko, Incorrect Provider Directories Associated With Out-Of-Network Mental Health Care

-11 -
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36. As explained by a Yale Law & Policy Review article, the effects of Defendant’s
ghost network are far-reaching and damage the very structure of our healthcare system:

Directory errors cost consumers money and erode regulatory
consumer safeguards. They deceive consumers about the value of
the coverage they are purchasing by concealing plans’ actual
provider networks, subjecting consumers to predatory billing
practices, and breaking the link between consumer choices and plan
practices that undergirds much of the American health insurance
regulatory structure.®

A. United States Senate Finance Committee Hearings

37.  In May 2023, the United States Senate Finance Committee held a hearing on ghost
networks. One testifying witness summarized her Sisyphean experience trying to find a mental
health provider through her insurance plan’s directory:

Calling psychiatrists within D.C. and Maryland, selected out of what
was like a digital white-pages phone book, turned into one rejection
after another... . I spent countless days and hours scouring the
network, despite working long hours in a high-level management
position. When was there time to find a psychiatrist? I had to make
the time, though, as my job, and more importantly my life, depended
on it.3

38.  People seeking a mental health provider on a ghost network spend countless,
difficult hours searching for care, which is extremely burdensome for a person who may be
experiencing a mental health emergency. As Dr. Robert Trestman, representing the American

Psychiatric Association, testified:

For those who are healthy and well educated, going through an
inaccurate provider list and being told repeatedly that “we are not

And Outpatient Surprise Bills, Health Affairs 39(6) (2020),
https://www.healthaffairs.org/doi/10.1377/hlthaff.2019.01501.

35 Burman, supra n.32, at 85.

36 Senate Hearings on Mental Health Care, supra n.29 (Statement of Keris Jin Myrick at 2-3),
available at
https://www.finance.senate.gov/imo/media/doc/barriers to _mental health care improving prov
ider_directory accuracy to reduce the prevalence of ghost networks.pdf.

-12 -
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2 e

taking new patients,” “this provider has retired,” “we no longer
accept your insurance,” or leaving a message with no one returning
the call is at best frustrating. For people who are experiencing
significant mental illness or substance use disorders, the process ...
is at best demoralizing and at worst set up to precipitate clinical
deterioration and a preventable crisis. Many are already
experiencing profound feelings of worthlessness, fear, grief from
loss and trauma, and/or the impact of substance use; some are in
crisis and suicidal... . Even when they make the effort to reach out
to find help, something that can be very difficult anyway, their
efforts to cull through an inaccurate provider list results in more
rejection and failure, exacerbating these feelings. Some give up
looking for care. Others delay care.?’

39.  When people in need are unable to find an in-network mental health provider,
urgent mental health treatment is often delayed and, at worst, abandoned completely. Others
seeking care rely on the directory to find a provider, only to face significant, unexpected costs
when it becomes clear that the provider is not actually covered by their plan. And, in other cases,
people urgently seeking care knowingly settle for seeing an out-of-network provider at great
expense because they desperately need help and it is their only option.

40. Though the effects of a ghost network are far-reaching and complex, the wrongful
conduct at issue is simple: a ghost network misleads consumers. As Senator Ron Wyden stated in
his opening remarks:

[Wlhen insurance companies host ghost networks, they are selling
health coverage under false pretenses, because the mental health
providers advertised in their plan directories aren’t picking up the
phone or taking new patients. In any other business, if a product or

service doesn’t meet expectations, consumers can ask for a refund....

It’s not hard to imagine how many Americans simply give up and
go on struggling without the help they need....

If a student were writing an essay and 80 percent of their citations
were incorrect or made up, they’d receive an “F.” If a business gave
the SEC false or incorrect information, it would face extremely

37 Id. (Statement of Robert L. Trestman, PhD, MD at 2-3).

- 13-
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severe consequences. So in my view insurance companies should
face strict consequences if their products don’t live up to the
billing.3®

41.  When asked whether plans made their directories “inaccurate by design,” testifying
witness Mary Giliberti, the Chief Public Policy Officer of Mental Health America, responded:

MS. GILIBERTI: [A]bout 60 percent of the plans [being discussed]
don’t have out of network coverage, so if you get really frustrated
and you pay on your own then they’re not paying anything.

SENATOR WARREN: So the more the ... plan can frustrate you ...
the more you’ll just go somewhere else. And that means it’s not
money out of their pockets.... So, look, what we are really saying
here is that it is in the financial interests of these ... plans to
discourage beneficiaries from accessing care .... Because here’s the
key that underlines this. Whatever insurers don’t spend on care as a
result of tactics like outdated provider directories or overly
restrictive networks or inaccurate information, whatever they don’t
spend on care, they get to keep.>’

B. The New York Attorney General’s Study

42. In December 2023, the New York State Office of the Attorney General (“OAG”)
issued its own report regarding Defendant’s ghost network.*°

43. The OAG conducted a secret shopper survey of Healthfirst. The OAG tried to reach
20 mental health providers in New York City listed by Healthfirst as in-network but found that

only seven actually were. And of those, only one would offer any type of appointment, with no

3 Wyden Calls for Action to Get Rid of Ghost Networks, Releases Secret Shopper Study, U.S.
Senate Fin. Comm., Chairman Ron Wyden (May 3, 2023),
https://www.finance.senate.gov/imo/media/doc/Wyden%20Ghost%20Networks%20Hearing%20
Remarks%205.3.23.pdf.

39 Senate Hearings on Mental Health Care, supra n.29 (Testimony of Senator Elizabeth Warren).

40 Office of the New York State Attorney General Letitia James, Inaccurate and Inadequate:
Health Plans’ Mental Health Provider Network Directories (2023),
https://ag.ny.gov/sites/default/files/reports/mental-health-report 0.pdf (hereinafter “NYS OAG
Report”).

- 14 -
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provider offering an in-person appointment. The OAG calculated the Healthfirst ghost listing
percentage at 95%.4!

44, The OAG’s findings were even worse when looking specifically for providers who
treat children. Of the seven children’s mental health providers that the OAG attempted to contact,
only four were in-network, and none actually treat children despite being listed in the Healthfirst
directory as doing so. The OAG’s search found no in-network providers offering appointments for
children.*?

45. Of all the purportedly in-network providers that the OAG attempted to contact, 40%
were impossible to reach due to incorrect or non-working phone numbers provided by Healthfirst
or unreturned calls. Another 15% were not actually practicing at the office for which Healthfirst
had provided contact information. A further 35% of providers were not actually in-network, did
not actually provide the services that were listed in the directory, or required a referral from within
their practice before they would take on a new patient.*?

FACTUAL ALLEGATIONS
VI.  Plaintiffs’ Needs for Mental Health Care

A. Joseph Greene

46.  Plaintiff Joseph Greene is a resident of Bronx County, New York.

47.  Mr. Greene has been enrolled in health insurance through Healthfirst since January
2023. From January 1, 2023 to March 31 2024, he was enrolled in the Healthfirst Gold Leaf

Premier plan (the “Gold Leaf” plan). From April 1, 2024 through August 31, 2025, he was enrolled

I NYS OAG Report at 28.
2 Id.

B

-15-
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in the Healthfirst Essential Plan 200-250. He has been enrolled in the Healthfirst Essential Plan 1
since September 1, 2025.

48.  Mr. Greene enrolled in the Healthfirst plans through New York’s marketplace, NY
State of Health. When Mr. Greene renewed his health insurance through the marketplace in 2024
and 2025, he was automatically switched to the Essential Plan 200-250 and then to the Essential
Plan 1, respectively.

49. Throughout his time as an enrollee in a Healthfirst plan, Mr. Greene had an
individual contract directly between himself and Healthfirst. Each of those contracts stated: “This
is Your individual Contract for the Essential Plan coverage issued by Healthfirst PHSP, Inc.” Each
of those contracts stated: “You have been enrolled in an Essential Plan. We will provide the
benefits described in this Contract to You,” including medically necessary mental health services
provided by a “Participating Provider.” The contracts defined “You” and “Your” as “The
Subscriber”—i.e., Mr. Greene and his dependents.

50.  Each of Mr. Greene’s contracts with Healthfirst included the following provisions:

a) Healthfirst agrees to provide coverage for “outpatient mental health care services,
including but not limited to partial hospitalization program services and intensive
outpatient program services, relating to the diagnosis and treatment of mental health
conditions.” This coverage includes “services provided by a licensed psychiatrist
or psychologist; a licensed clinical social worker; a licensed nurse practitioner; a
licensed mental health counsel; a licensed marriage and family therapist; a licensed
psychoanalyst; or a professional corporation or a university faculty practice

corporation thereof.”

- 16 -
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b)

d)

The contract directs members to the Healthfirst provider directory (which is
published both online and in hard copy) to locate an in-network provider and
guarantees that “The Provider directory will give You the following information
about Our Participating Providers: Name, address, and telephone number;
Specialty; Board certification (if applicable); Languages spoken; Whether the
Participating Provider is accepting new patients.”

When a member “request[s] an appointment for outpatient mental health care or
outpatient substance use services, a Participating Provider must offer You an
appointment within ... Ten (10) business days for an initial appointment.”
Healthfirst agrees to have “designated staff to assist You in finding a Participating
Provider who can treat Your mental health condition or substance use disorder. You
may contact Our designated staff by calling the number available on Our website.”
When a member is unable to find an in-network provider and contacts Healthfirst
by phone to submit an Access Complaint, Healthfirst is required within three days
to locate a provider who is available within a reasonable distance and time to treat
the member’s mental health condition. If Healthfirst is unable to locate a provider
within three days, it must notify the member of their right to receive a referral to an
out-of-network provider. Services provided by this out-of-network provider must
be covered by Healthfirst “as if they were provided by a Participating Provider.”
Healthfirst must comply with “New York State law or with any applicable federal
law that imposes additional requirements from what is required under New York

State law.”
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51.  Mr. Greene suffers from complex PTSD. Accordingly, when Mr. Greene searched
for a health insurance provider at the end of 2022, he sought a plan that offered robust mental
health coverage.

52.  Mr. Greene learned about Healthfirst’s mental health coverage through a television
commercial that touted Healthfirst’s network of mental health providers. Mr. Greene investigated
further on Healthfirst’s website and the NY State of Health website. Both advertised that
Healthfirst offered a robust network of mental health care providers.

53.  When deciding to enroll himself and his family in coverage through Healthfirst for
2023, Mr. Greene specifically relied on Healthfirst’s representations that it adequately covered in-
network mental health care. Mr. Greene, who had no way to test the accuracy of Healthfirst’s
provider directory until after he enrolled, was led to believe that he would be able to find an in-
network psychiatrist and therapist within 30 minutes of his home who had availability to see a new
patient within four to six weeks.

54.  Mr. Greene’s former provider retired in 2022, so Mr. Greene began searching for a
psychiatrist in the Healthfirst provider directory immediately after enrolling in coverage through
Healthfirst in January 2023.

55.  Mr. Greene, who relies on medication that must be prescribed by a psychiatrist or
nurse practitioner, urgently needed to find a new provider to be able to continue receiving his
medication. But when he began calling providers from the Healthfirst directory, he was unable to
find a provider who was in-network and accepting new patients.

56. First, Mr. Greene attempted to search Healthfirst’s provider directory by filtering
for practitioners who treated anxiety and depression. When Mr. Greene was unable to find a

provider this way, he widened his search to all psychiatrists and therapists.
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57. Similarly, Mr. Greene began his search by filtering for a provider within five miles
of his residence. When that failed, he increased his search radius to 25 miles from his home.

58.  Mr. Greene called approximately 35 providers listed in Healthfirst’s directory.
When providers responded to his calls, some said that they were not in Healthfirst’s network and
did not know why they were listed in the directory. The remainder told Mr. Greene that they did
not have availability to take new patients. At best, he was offered an appointment six to eight
months in the future, which would force him to go without his medication in the meantime. Mr.
Greene did not understand why providers were listed in Healthfirst’s directory as available to see
new patients if they did not have availability to see new patients until six months later.

59.  After being unable to locate an available provider through the directory, Mr. Greene
called Healthfirst to submit an Access Complaint, informing them of his difficulty locating an
available in-network provider. Healthfirst initially referred Mr. Greene back to the directory as the
resource for locating available, in-network care. When Mr. Greene told Healthfirst that he could
not find a provider in the directory who was available to book an appointment, Healthfirst told him
that its obligation was merely to supply a list of providers who could prescribe his medication, not
necessarily providers who would prescribe it. This response devastated Mr. Greene, who at the
time panicked that he would experience severe psychological symptoms without his medication.
Healthfirst did not offer to find Mr. Greene an available provider within three days, as required by
Mr. Greene’s contract. He received no follow-up communication from Healthfirst regarding his
inability to find care.

60.  Mr. Greene then sought advice from his primary care provider, who suggested that

he reach out to providers within the Montefiore system, which is in-network with Healthfirst. Mr.
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Greene contacted more than ten Montefiore providers. The providers who responded told him they
had no availability for six to ten months.

61.  In November 2023, unable to go without care any longer, Mr. Greene began seeing
an out-of-network psychiatrist. Because his Healthfirst plan does not provide any coverage for out-
of-network care, Mr. Greene has incurred significant costs for this care. Over the past three years,
Mr. Greene has spent $175 per month on monthly sessions with his psychiatrist. If this same care
were covered by Healthfirst, the monthly cost would be $20.

62.  Because prescribing and adjusting psychiatric medication requires an ongoing
relationship with a patient, Mr. Greene is unable to switch from his out-of-network psychiatrist.
Continuing with the psychiatrist who knows his case is crucial for Mr. Greene’s health and
wellbeing.

63.  Mr. Greene re-enrolled in a Healthfirst plan in 2024 and 2025 for reasons including
that he and his dependents developed critical relationships with in-network, non-mental-health-
care providers who understood their medical needs. That was the intended, or at least foreseeable,
effect of Healthfirst’s bait-and-switch scheme: lure people into its health insurance plan with false
promises of mental health benefits, and by the time the next enrollment period comes around, they
will be trapped by their (or their family members”) dependence on their existing medical providers
and the difficulty of switching plans.

64.  Mr. Greene relied on Defendant’s representations in its marketing materials,
website, provider directory, and plan documents when deciding to enroll in Defendant’s plan and,

once enrolled, to understand his benefits.
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65.  When deciding to enroll in coverage through Healthfirst, Mr. Greene relied on
implicit and explicit representations by Defendant that the provider directory was robust and
accurate, especially with respect to mental health providers.

66.  Over the same time period during which Defendant failed to supply in-network
mental health providers within a reasonable distance of Mr. Greene’s residence, Mr. Greene
identified and received treatment from in-network providers within a reasonable distance for
primary care, neurology, gastroenterology, urology, rheumatology, cardiology, and pulmonology.

67.  Defendant’s misrepresentations about its provider network are not limited to mental
health providers. On information and belief, Defendant’s directory also inaccurately lists (now as
well as before and during Plaintiffs’ enrollment in Defendant’s health insurance) other types of
providers as being in-network, available to see new patients, and qualified to provide the services
listed. In other words, Defendant exaggerates its provider network in general, not just its mental
health provider network.

B. Pamela Mazza

68.  Pamela Mazza is a resident of Bronx County, New York.

69.  Ms. Mazza was enrolled in the Healthfirst Medicaid Managed Care plan from
approximately January 1, 2024 until August 31, 2025. She has been enrolled in the Healthfirst
Essential Plan 2 since September 2025.

70.  When deciding to enroll herself in coverage through Healthfirst, Ms. Mazza
specifically relied on Healthfirst’s representations that its plan provided robust and adequate
coverage for in-network mental health care.

71.  Ms. Mazza began looking for a therapist using the Healthfirst directory in June

2025. She searched for providers that specialized in autism and ADHD. However, Ms. Mazza was
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not able to identify any providers through the directory who specialized in treating autism, and the
directory listed very few providers who were qualified to treat ADHD. Because the directory
generated so few results for her initial search, Ms. Mazza expanded her search to include providers
trained in trauma.

72.  Ms. Mazza called approximately 20 providers in an attempt to locate an in-network
therapist who could help her. The providers Ms. Mazza was able to reach told her they did not
accept Ms. Mazza’s Healthfirst insurance or were not taking new patients. Worn down by the
process of calling so many providers unsuccessfully, Ms. Mazza gave up on finding a therapist,
despite her continued need for care.

73.  Ms. Mazza began searching for a psychiatrist to treat her ADHD and depression
complicated by autism around February 2025. After attempting to identify available qualified
providers through the Healthfirst website, she called Healthfirst to request assistance locating a
provider. Healthfirst provided her with a list of supposedly available, in-network providers.
However, of the five providers that Ms. Mazza attempted to contact from that list, two of the phone
numbers were incorrect and she could not obtain an appointment with the remaining three. At that
point, Ms. Mazza abandoned her search.

74.  With the assistance of a social worker through the long COVID clinic at Mount
Sinai Hospital, Ms. Mazza renewed her search for an in-network psychiatrist in fall of 2025. After
more than seven months of searching, the social worker has not been able to locate an available,
in-network provider for Ms. Mazza.

75.  In January 2026, Ms. Mazza called Healthfirst to discuss her difficulty finding a
provider. After the representative identified a clinic with four providers that appeared able to

provide the care that Ms. Mazza needs, she requested that they send her the contact information
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for the clinic so that she could schedule an appointment. Instead, Healthfirst sent her a PDF of the
full provider directory. Ms. Mazza combed through pages of the directory to try to identify the
clinic that the representative had identified. Eventually, she found what she believed to be the
correct clinic and called to schedule an appointment. She was unable to make an appointment with
the clinic.

76.  Ms. Mazza began looking for a doctor of psychology to perform a
neuropsychological evaluation to assess her for autism and ADHD in March 2025. At the time of
Ms. Mazza’s search, the Healthfirst directory listed only three doctors of psychology who were
available to perform the exam. Ms. Mazza called all three providers: one did not answer or return
her call, one was not accepting Healthfirst insurance, and one only provided neuropsychological
examinations related to memory loss.

77. Ms. Mazza petitioned Healthfirst for out-of-network coverage under a single-case
agreement in April 2025 so she could see an out-of-network provider for the exam given that no
in-network providers were available. Healthfirst denied the request on May 19, 2025. After
contacting her state representative’s office for assistance, Ms. Mazza appealed and received an
authorization for out-of-network care on June 6, 2025. However, Healthfirst then delayed reaching
the necessary single-case agreement with Ms. Mazza’s selected provider, such that the out-of-
network authorization that Ms. Mazza had received lapsed in August 2025.

78.  When the authorization lapsed, Ms. Mazza contacted Healthfirst to request a new
authorization. Healthfirst claimed that they had no record of the authorization, so Ms. Mazza was
forced to start the entire process for obtaining an out-of-network authorization again. After another
multi-month process, Ms. Mazza again contacted her state representative, who helped her report

the situation to the New York Department of Health. Healthfirst then re-approved her authorization
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to receive out-of-network care with a single-case agreement. Healthfirst did not finalize the single-
case agreement with Ms. Mazza’s provider until November 2025, just two days before Ms.
Mazza’s scheduled exam and over eight months after Ms. Mazza began searching for an in-
network provider.

79.  Ms. Mazza has had to re-enroll in her Healthfirst plan because of, among other
reasons, the importance of continuity of care. She has developed critical relationships with in-
network, non-mental-health-care providers—including her primary care provider and her long-
COVID specialist—who understand her complex medical needs. That was the intended, or at least
foreseeable, effect of Defendants’ bait-and-switch scheme: lure people into their health insurance
plan with false promises of mental health benefits, and by the time the next enrollment period
comes around, they will be trapped by their dependence on their existing medical providers and
the difficulty of switching plans.

C. Deborah Schutt

80.  Deborah Schutt is a resident of New York County, New York.

81.  Ms. Schutt has been enrolled in health insurance through Healthfirst since October
2022. From October 2022 until December 31, 2023, she was enrolled in the Healthfirst Gold Leaf
Premier plan. From January 1, 2024 until December 31, 2025 she was enrolled in the Silver Leaf
Premier Plus plan (the “Silver Leaf” plan). She has been enrolled in the Healthfirst Bronze Leaf
Premier plan since January 1, 2026.

82.  Ms. Schutt enrolled in each of these plans through NY State of Health.

83.  When deciding to enroll in coverage through Healthfirst, Ms. Schutt relied on
Healthfirst’s representations that each plan included coverage for mental health care and access to

an extensive network of providers. Ms. Schutt reviewed the Healthfirst directory before enrolling
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in the Gold Leaf Premier Plan in October 2022, including to check that her current healthcare
providers were in-network. When making the decision to switch to the Silver Leaf plan during the
open enrollment period for selecting coverage for 2024, she checked that her providers were still
in-network for that plan.

84.  Ms. Schutt started to experience mental health struggles in the summer of 2024
while enrolled in the Silver Leaf plan. She attempted to find care using the provider directory
through the Healthfirst app and website. Ms. Schutt was open to any mental health provider type
so she simply typed the word “therapy” into the directory’s search bar and began calling providers
from the search results that were located in her neighborhood.

85.  Ms. Schutt called approximately ten offices—many with multiple providers listed
at the location—that she found through the directory on the Healthfirst app. Contrary to the
directory, the providers she was able to reach told her that they were not in-network with
Healthfirst, that they were not accepting new patients, or that they had a months-long waitlist for
new patient appointments.

86.  Unable to find timely care through the Healthfirst directory, Ms. Schutt turned to
searching through Zocdoc, a third-party website that allows users to search for and book healthcare
appointments within a chosen insurance network. She was able to find and book appointments
with an in-network psychiatric nurse practitioner and therapist through this search in mid-
September. However, she did not find their treatment to be effective, in part because of significant
medication-related side effects that she experienced.

87.  Ms. Schutt’s mental health symptoms worsened during the fall of 2024 and she
began to experience physical manifestations including panic attacks. After these symptoms

prompted her to seek urgent care, she spoke with her primary care provider about her struggle

_25.-



Case 1:25-cv-09058-ER  Document 21  Filed 05/13/26  Page 26 of 80

locating an in-network mental health provider. Her primary care provider referred her to an in-
network provider, but this provider had a waiting list that was several months long.

88.  Desperate to find effective care, Ms. Schutt returned to searching with Zocdoc and
was able to find an out-of-network provider that could treat her mental health issues. Ms. Schutt
initially saw the out-of-network provider weekly but was able to reduce the frequency of her visits
starting in August 2025. She now sees this provider approximately once a month. The provider
charges Ms. Schutt $400 per session.

89.  Ms. Schutt has had to re-enroll in her Healthfirst plan because of, among other
reasons, the importance of continuity of care. She has developed critical relationships with in-
network, non-mental-health-care providers—including her primary care provider and
cardiologist—who understood her complex medical needs following open heart surgery. That was
the intended, or at least foreseeable, effect of Defendants’ bait-and-switch scheme: lure people into
their health insurance plan with false promises of mental health benefits, and by the time the next
enrollment period comes around, they will be trapped by their dependence on their existing
medical providers and the difficulty of switching plans.

D. Plaintiffs’ Counsel’s “Secret Shopper” Studies

90.  In January 2026, Plaintiffs’ counsel oversaw a secret shopper study to replicate
Plaintiffs’ experience trying to locate a provider. Counsel utilized research consultants to conduct
this study using a methodology developed in conjunction with a prominent health policy academic.
The consultants searched for the same type of care that Plaintiffs sought when searching for
behavioral health care, whether a psychiatrist, a psychologist, or other type of provider.

91.  Using Defendant’s online provider directory, the research consultants generated a

list of supposedly in-network providers accepting new patients within a 20-mile radius of the zip
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code where each Plaintiff resides. Plaintiffs’ counsel used the same criteria Plaintiffs used when
searching for behavioral health care: whether a psychiatrist, a psychologist, or other type of
provider.

92. The consultants then called a randomized sample of the listed providers. If a call
was not answered, the consultants would make a second and third attempt over multiple days and
would leave a voicemail asking for a return call after each attempt. For every completed call, the
consultants recorded the provider’s response: whether they were indeed the type of provider listed
in the directory; whether they accepted Defendant’s plan; whether they were accepting new
patients; and how long the wait was for an appointment.

93.  For the study replicating Plaintiff Joe Greene’s experience, the provider search
yielded 478 providers.

94. It was not possible to make an appointment with 39 of the total 50 directory listings
called. Fully 11 providers were unreachable—they never returned the calls, or the phone number
was incorrect or out of service. Of the remaining providers that were reachable, 23 did not accept
the insurance plan, were not accepting new patients, did not provide the necessary services,
required a PCP at the clinic to make an appointment, and/or were not practicing at the listed
location. The research consultants were able to reach an additional 5 providers but were unable to
confirm those providers’ network status and availability by phone.

95. This is a 75.5% ghost rate for Defendant’s network.

96.  The researchers repeated the study steps to replicate Plaintiff Pamela Mazza’s
search for a mental health provider. This search yielded 1,587 providers.

97. It was not possible to make an appointment with 44 of the 50 directory listings

called. Fully 26 providers were unreachable—they never returned the calls or the phone number
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was incorrect or out of service. Of the remaining providers that were reachable, 16 did not accept
the insurance plan, were not accepting new patients (either of the provider or the provider’s clinic),
did not provide the necessary services, and/or were not practicing at the listed location. The
research consultants were able to reach an additional 2 providers but were unable to confirm those
providers’ network status and availability by phone.

98.  That is an 87.5% ghost rate for Defendant’s network.

99.  The researchers repeated the study steps to replicate Plaintiff Deborah Schutt’s
search for a mental health provider. This search yielded 2,560 providers.

100. It was not possible to make an appointment with 40 of the 50 directory listings
called. Fully 17 providers were unreachable—they never returned the calls or the phone number
was incorrect or out of service. Of the remaining providers that were reachable, 17 did not accept
the insurance plan, were not accepting new patients (either of the provider or the provider’s clinic),
did not provide the necessary services, and/or were not practicing at the listed location. The
research consultants were able to reach an additional 6 providers but were unable to confirm those
providers’ network status and availability by phone.

101. That is a 77% ghost rate for Defendant’s network.

VII. Defendant’s Ghost Network
A. Defendant’s Plans and Mental Health Coverage

102.  New York State contracts with Healthfirst to provide health insurance benefits,
including behavioral health benefits, to people eligible to enroll in Qualified Health Plans and
Essential Plans through the NY State of Health marketplace. The publicly available model contract
governing the Essential Plans is attached to this Complaint as Exhibit 1.

103.  For the Essential Plans, that contract provides the following:

_28 -



Case 1:25-cv-09058-ER  Document 21  Filed 05/13/26  Page 29 of 80

a)

b)

d)

Healthfirst will provide insurance “services to Enrollees pursuant to this
Agreement,” with the “Enrollee” defined as “an Eligible Individual enrolled in an
Essential Plan” offered by the insurer. The contract requires Healthfirst to provide
a “member handbook” to enrollees “to inform them of how to access covered
Health Care Services and [that] explains their rights and responsibilities as an
Enrollee of the Contractor [i.e., Healthfirst].”
Healthfirst is required to comply with all applicable federal law and regulations,
including federal law and guidance governing network adequacy standards.
In a section entitled “Enrollee Rights and Notification,” with a subsection entitled
“Provider Directories,” Healthfirst is required to
Maintain and update, and make publicly available, a listing by
specialty of all Participating Providers, including facilities (the
‘Provider Directory’). Such Provider Directory shall include names,
office addresses, telephone numbers, specialty, board certification
for physicians, any affiliations with participating hospitals,
information on language capabilities and wheelchair accessibility of
Participating Providers. The Provider Directory should also identify
providers that are considered Primary Care Physicians and providers
that are not accepting new patients. Consistent with the 2014 Out-
of-Network Law, electronic versions of such directories shall be
updated within fifteen (15) days of the addition or termination of a
provider from the insurer’s network or a change in a physician’s
hospital affiliation.
In the same section, the contract further requires the insurer to “implement a system
to periodically verify the accuracy of its reported Essential Plan provider
network(s), to validate participation by individual providers and assure that

individual providers are aware of their participation in the Essential Plan

network(s)” and to “notify Enrollees in writing at least annually that updates to its
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provider directory are available online, and that updates and/or a copy of the
directory may be provided in hardcopy upon request.”

104. On information and belief, New York State’s contracts with Healthfirst to offer
Qualified Health Plans all contain the provisions quoted above.

105. New York State’s contracts with Healthfirst allow, and do not prohibit, enforcement
by third-party beneficiaries.

106.  Separately, Healthfirst contracts directly with individual enrollees in its health
insurance plans. On information and belief, across the Qualified Health Plans, Essential Plans, and
Medicaid Managed Care plan, these contracts all contain the provisions from Mr. Greene’s
individual health insurance plan, quoted above in Section VI(A).

Gold Leaf Premier Plan

107.  Healthfirst’s Gold Leaf Premier plan is a Qualified Health Plan offered on the NY
State of Health marketplace. In New York, Gold-tier marketplace plans feature higher monthly
premiums but lower deductibles and copays, making them suitable for consumers who frequently
require medical care.**

108.  Enrollees in the Gold Leaf Premier plan pay a monthly premium, which income-
eligible enrollees can offset using premium tax credits.

109.  While enrolled in the Gold Leaf Premier plan, Mr. Greene paid a monthly premium
of $957.39 in 2023 and $1,302.49 in 2024 after applicable premium tax credits for coverage for

himself, his wife, and their two children.

44 VistaHealth, Qualified Health Plans: NY State of Health,
https://www.nyhealthinsurer.com/qualified-health-plans/, last accessed Oct. 21, 2025.
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110.  Since at least 2023, outpatient mental health services have been subject to a $20
copay when provided by an in-network provider. The Gold Leaf Premier plan offers no coverage
for mental health services from out-of-network providers.

111.  According to the Plan’s Summary of Benefits and Coverage, preauthorization is
required for “Select Services” within the mental health category before coverage is available.

112.  For in-network care, out-of-pocket costs are capped at $12,500 for a family for the
year. There is no cap for out-of-network spending.

Silver Leaf Premier Plus Plan

113.  Healthfirst’s Silver Leaf Premier Plus plan is a Qualified Health Plan offered on
the NY State of Health marketplace.

114.  Enrollees in the Silver Leaf Premier Plus plan pay a monthly premium, which
income-eligible enrollees can offset with premium tax credits.

115.  While enrolled in the Silver Leaf Premier Plus plan, Plaintiff Deborah Schutt paid
a premium of $864.61 per month in 2024 and $974.64 per month in 2025. She did not receive
premium tax credits in either 2024 or 2025 to offset her premium.

116. In 2024, the individual deductible for the Silver Leaf Premier Plus plan was $2,000.
After the deductible was met, in-network outpatient mental or behavioral health services were
subject to a $30 copay. The maximum individual out-of-pocket cost for in-network care was
$9,100, and there was no out-of-pocket maximum for out-of-network care. The plan did not cover
out-of-network mental or behavioral health services.

Essential 200-250 Plan

117. Healthfirst’s Essential 200-250 Plan is available to New Yorkers with a household

income between 200% and 250% of the federal poverty level.
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118.  Enrollees in the Essential 200-250 Plan pay no premium, but the State of New York
subsidizes their enrollment by paying a capitated rate to Healthfirst for each New Yorker that
enrolls in the Plan.*

119.  Outpatient mental health services are subject to a $15 copay when provided by an
in-network provider. The Essential 200-250 Plan offers no coverage for mental health services
from out-of-network providers.

120.  For in-network care, out-of-pocket costs are capped at $2,000 for the year. There is
no cap for out-of-network spending.

121.  According to the Plan’s Summary of Benefits and Coverage, preauthorization is
required for “Select Services” within the mental health category before coverage is available.

Essential Plan 1

122.  Healthfirst’s Essential Plan 1 is available to New Yorkers with a household income
between 150% and 200% of the federal poverty level.

123.  The Essential Plan 1 has no premium and no deductible. As with the Essential 200-
250 Plan, Healthfirst receives a capitated rate payment from New York State for each enrollee.

124.  The plan requires a $15 copay for in-network outpatient mental health services and
provides no coverage for out-of-network outpatient mental health services.

125.  According to the Plan’s Summary of Benefits and Coverage, preauthorization is

required for “Select Services” within the mental health category before coverage is available.

4 NY State of Health, Invitation and Requirements for Insurer Certification and Recertification
for Participation in 2026, at 36,

https://info.nystateofthealth.ny.gov/sites/default/files/NY %20State%200f%20Health%20Plan%?2
OInvitation%202026%20Revised%2005-08-25.pdf (“EP Applicants who contract with the DOH
to offer the Essential Plan on the NY State of Health Marketplace will receive from DOH, a
monthly capitation payment for each member that has enrolled in its EP.”).
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126. For in-network care, out-of-pocket costs are capped at $360 for the year. There is
no cap for out-of-network spending.

Medicaid Managed Care Plan

127.  Healthfirst’s Medicaid Managed Care plan is available to Medicaid-eligible New
Yorkers.

128.  The Medicaid Managed Care plan has no premium and no deductible. As with the
Essential Plans, Healthfirst receives a capitated rate payment from New York State for each
enrollee.

129. The Medicaid Managed Care plan offers no coverage for mental health services
from out-of-network providers.

B. Defendant’s Provider Directory

130. Before Plaintiffs’ enrollment in Defendant’s health insurance (when Plaintiffs were
deciding whether to enroll in this insurance) and throughout Plaintiffs’ enrollment in Defendant’s
health insurance, Defendant has published—both online and in hard copy—an inaccurate directory
of mental health providers who are supposedly in-network with Defendant, available to see new
patients, and qualified to provide specified mental health services. Defendant’s provider directory
is the definitive resource to identify which providers are in Defendant’s network and are thereby
covered at the plan’s in-network rate. This directory is publicly available to members and non-
members of Healthfirst’s plans.*®

131. Plaintiffs’ contracts with Healthfirst are replete with promises regarding the
provider directory. These references to the directory and website incorporate these resources and

their misrepresentations into the contracts.

46 Healthfirst, Find a Doctor, https://healthfirst.org/find-a-doctor, last accessed Oct. 28, 2025.
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132.  In its marketing materials, plan documents, and member contracts, Defendant cites
and incorporates by reference this grossly inaccurate directory. Plaintiffs’ contracts with
Healthfirst repeatedly direct members to consult Healthfirst’s website and their directory to find
in-network care.

133.  For example, the Healthfirst Essential Plan Handbook directs members to
HFDocFinder.org—which redirects to the Healthfirst provider directory—to “find participating
doctors.” The Handbook also notes that the Essential Plans do not cover out-of-network care, so
members should “make sure your provider is in the Healthfirst network” by visiting
HFDocFinder.org.

134. The Healthfirst Silver Leaf Plan Handbook directs members to visit
HFDocFinder.org—which redirects to the Healthfirst provider directory—when members need to
find “a new doctor.” In the Silver Leaf Plan Summary of Benefits, members are told to “See
www.healthfirst.org or call 1-888-250-2220 for a list of network providers.”

135.  The Healthfirst Medicaid Managed Care Plan Handbook instructs members to
“Check our Provider Directory or call Member Services for help finding a provider.” It explains
that members may access the provider directory by “calling 1-866-463-6743 or visit[ing] our
website at HFDocFinder.org.” The Medicaid Managed Care Insurance Card directs members to
“visit MyHFNY .org to find a doctor.”

136.  The directory contains various information about supposedly in-network providers,
including their location, contact information, education, experience, qualifications, credentials,
hospital affiliations, services offered, whether they are accepting new patients, and whether they

offer virtual or in-person appointments.
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137. Defendant’s directory allows the user to input their location and search radius, and
can be sorted based on provider gender, age-treated, accepting new patients, language spoken,
location, office hours, hospital affiliation, focus area, virtual visits, and more.

138. Defendant uses the provider directory—which is prominently displayed on its
website—to attract potential customers under false pretenses. Knowing that customers, like
Plaintiffs, place great weight on the breadth of a mental health provider network when selecting
their health insurance, Defendant artificially inflates the breadth of its mental health provider
network through its online and print directory. By publishing a directory that falsely portrays a
robust mental health provider network, Defendant attempts to lure customers into enrolling in its
health insurance, which enriches Defendant. Indeed, every additional customer who enrolls in
Defendant’s insurance increases Defendant’s revenue.

139. Defendant’s provider directory affirmatively misrepresents to current and
prospective members that the mental health providers listed are in fact in-network and will be
accessible and available to provide care. In reality, the vast majority of providers listed in the
directory have ceased to practice or are not in-network, not available, not reachable, or not
qualified to provide the services listed for them. Defendant’s misrepresentations regarding the
breadth of its network occurred continuously before and throughout Plaintiffs’ enrollment in
Defendant’s health insurance.

140. Moreover, Defendant’s provider directory is replete with all kinds of other
inaccuracies, including incorrect addresses and phone numbers, as well as repeated entries of the
same provider. These inaccuracies may appear at first glance to be a minor oversight, but such
errors are far from trivial for a person who needs mental health care for themself or a loved one.

The inclusion of incorrect listings artificially inflates the perceived size and adequacy of
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Defendant’s network and forces members to invest more time and energy trying to find a mental
health provider—only to be repeatedly led to a dead end. Although this is devastating to plan
enrollees like Plaintiffs, it enriches Defendant by reducing the amount of insurance claims they
need to cover.

141. Contrary to its statutory, contractual, and common law duties, Defendant failed to
verify provider information within the statutorily mandated timeframes, failed to remove providers
who could not be verified, and failed to update the directory within the statutorily required period
after learning of changes.

142.  The directory makes it appear as if Defendant’s network is far more robust than it
actually is and falsely represents that plan members have access to vastly more mental health
providers than they actually do. Accordingly, Defendant’s provider directory, and representations
about its comprehensive mental health coverage, are inaccurate, deceptive, and misleading.

143. Defendant’s misrepresentations about its provider network are not limited to mental
health providers. On information and belief, Defendant’s directory also inaccurately lists (now as
well as before and during Plaintiffs’ enrollment in Defendant’s health insurance) other types of
providers as being in-network, available to see new patients, and qualified to provide the services
listed. In other words, Defendant exaggerates its provider network in general, not just its mental
health provider network.

144.  On information and belief, Healthfirst’s processes for ensuring network adequacy
for mental health providers are less rigorous and less effective than the processes applied to

medical/surgical providers.
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145.  On information and belief, Healthfirst devotes less time, energy, and money to
ensuring the accuracy of its network for mental health providers than the accuracy of its network
for medical/surgical providers.

VIII. Defendant’s Deceptive and Misleading Activity
A. Defendant’s Misrepresentations and Omissions

146. For ease of reading, the misrepresentations and omissions outlined in this complaint
are generally phrased in the present tense. However, all of these misrepresentations and omissions
are not only currently being made, they were also made before and throughout Plaintiffs’
enrollment in Defendant’s health insurance.

147. Defendant holds itself out to consumers—through the provider directory, plan
documents, and marketing materials—as having a robust network of available providers to meet
members’ mental health care needs. These representations are deceptive, as the directory
misrepresents the breadth of the network and the ease of utilizing the benefits available under
Healthfirst’s insurance.

148. In addition to publishing and maintaining an inaccurate provider directory,
Defendant provides consumers with deceptive and materially misleading marketing and plan
materials about the benefits offered under its health insurance. These materials promise behavioral
health benefits, easy access to care, and a robust network of high-quality providers who have
availability to see new patients.

149. For example, on its “About Us” page, Healthfirst boasts a network of more than
40,000 providers. This representation is grossly misleading because an overwhelming percentage
of those listings are “ghosts.” Defendant’s network of behavioral health providers available to see

new patients is inadequate and far smaller than advertised.
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150. On its Frequently Asked Questions page, Healthfirst claims to have “a large
network that includes thousands of doctors and specialists.” In answering the question “Why
should I choose Healthfirst?” Defendant states that “With access to thousands of doctors and
specialists, you’re sure to find the service you need nearby.”

151. Healthfirst regularly emails prospective members to advertise its plans. In one
recent email with the subject line “Explore our large provider network,” Healthfirst states that “As
a Healthfirst member, you’ll have access to a large network of primary care providers (PCPs) and
specialists—with low or no copays. With so many doctors to choose from, it’s easy to get the care
you need from an experienced provider.” The email includes a link to the provider directory with
the text “Explore our network today.”

152.  Even the Member Handbooks include statements promising access to “a large
network of doctors and specialists.”

153. These statements are misrepresentations and misleading because consumers like
Plaintiffs spend a great deal of time searching for in-network providers, often to no avail.
Consumers often have to seek help out of network because Defendant’s network lacks adequate
mental health providers.

154. On a page discussing Healthfirst’s “Plan Benefits and Features,” Healthfirst claims
to have a “large network of doctors” and “Member services who will help you get the care and
support you need.”

155. This statement is inaccurate and misleading because Defendant does not have a
large provider network on which consumers can rely. Its directory is intentionally and grossly
inaccurate, and consumers are often left struggling and wasting time searching for treatment long

after they started searching for a mental health professional. Consumers often have to seek help
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from costly out-of-network providers because Defendant’s network lacks adequate available
providers.

156. Plaintiffs decided to enroll in their insurance plans based on Healthfirst’s
representations that they would have access to a robust network of both physical and mental health
providers adequate to meet their healthcare needs.

157.  When deciding to enroll in coverage, Plaintiffs relied on implicit and explicit
representations that the provider network was robust and accurately reflected in the directory.

158. In the Summary of Benefits and Coverage for each of its plans, Defendant
represents that the plan provides Minimum Essential Coverage and meets the Minimum Value
Standards for coverage required by the Affordable Care Act.

159. Defendant encourages members and prospective members to rely on the contract
documents as accurate representations of Defendant’s insurance coverage. For example, the first
page of each plan contract directs the member to “READ THIS ENTIRE CONTRACT
CAREFULLY. IT IS YOUR RESPONSIBILITY TO UNDERSTAND THE TERMS AND
CONDITIONS IN THIS CONTRACT.”

160. When Mr. Greene contacted Defendant directly by phone, he was told by
Healthfirst representatives that he could and should use the online provider directory to locate
available, in-network providers. Defendant also told Mr. Greene that it had no responsibility to
ensure that he was able to locate timely care so long as it directed him to the list of providers.

161. Defendant misleads consumers by making them believe that they will have access
to a sufficiently broad network of available, geographically accessible providers to meet their
healthcare needs and make use of the coverage provided by Defendant. In reality, Defendant’s

directory is inaccurate and its network of available providers is sparse.
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162.  Consumers, including Plaintiffs, rely on an insurer’s directory to find providers in
their health plan. As stated by the American Medical Association and the Council for Affordable
Quality Healthcare:

Health plans are expected by their members and their contracted
practices to display a provider directory to the public that represents an
accurate reflection of their networks. It is the most public-facing data

that health plans provide, and patients are dependent on accurate
directories to access care.*’

163.  On its website, Healthfirst repeatedly directs consumers to its provider directory to
find in-network care. On its FAQ page, it states that members should “visit HFDocFinder to find
an in-network Healthfirst provider.”*® Defendant’s repeated focus on the importance of using an
in-network provider, and repeated direction of members to use the provider directory to find an in-
network provider, implies that members can rely on the directory to accurately reflect the pool of
available, in-network providers.

164. In truth, its directory reflects a 95% ghost rate.

165. Any argument by Defendant that the members themselves should have verified that
the providers were in fact in-network does not absolve Defendant of its obligation to accurately
represent the mental health providers available in its network.

166. Any boilerplate disclaimers Defendant might provide would be woefully
insufficient. Put another way, no reasonable consumer viewing a boilerplate disclaimer would
understand that more than 95% of mental health providers listed in Defendant’s directory are not,
as promised, available to treat members of Defendant’s plan. Indeed, there is no disclaimer broad

enough to absolve that level of deception.

“T Improving Health Plan Provider Directories at 7.

“8 The HFDocFinder text links to the provider directory, available at healthfirst.org/find-a-doctor.
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167. In its provider directory, Healthfirst misrepresents the network status of providers
as well as other crucial information such as their availability to accept new patients, their contact
information, the services they provide, and their locations. Members and prospective members
rely on these representations to understand the availability of care within the Healthfirst network.

168. Defendant also misrepresents its willingness to allow members to see out-of-
network providers at in-network rates when their network is not adequate to meet members’ care
needs. For example, in each of the Qualified Health Plan and Essential Plan member contracts,
Healthfirst states that “If We do not have a Participating Provider for certain provider types in the
county in which You live or in a bordering county that is within approved time and distance
standards, We will approve an authorization to a specific Non-Participating Provider until You no
longer need the care or We have a Participating Provider in Our Network that meets the time and
distance standards and Your care has been transitioned to that Participating Provider. Covered
Services rendered by the Non-Participating Provider will be paid as if they were provided by a
Participating Provider. You will be responsible only for any applicable In- Network Cost-Sharing.”

169. Of course, just getting care from some provider is the bare minimum (which
Defendant still failed to provide). Defendant promised, and Plaintiffs contracted for the right to
receive, access to a robust selection of providers. Even if Defendant had provided Plaintiffs access
to a single provider or small number of providers, Defendant promised, and was obligated to
provide, access to the full panoply of providers listed in its directory. Indeed, the value of an
insurance plan is largely its provider network — consumers pay for access to a selection of providers
in the event that they later need to see such providers. The larger the network, the more valuable
the plan and the more consumers are willing to pay for that plan. Likewise, the larger the network,

the higher the cost to the insurer.
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170. Inaddition, Defendant fails to make clear to members that if an in-network provider
is not available, then members may be able to use an out-of-network provider but still pay the in-
network cost.

171.  Separately and together, Defendant’s representations mislead consumers to believe
that members will have access to the robust network of available providers reflected in its provider
directory, that the network is broad enough to allow members to easily utilize their comprehensive
coverage with Defendant, and that members only need to look to and rely on the provider network
to find the care they need. In reality, Defendant’s failure to maintain an accurate directory makes
it nearly impossible to obtain in-network mental health care.

172.  The incorporation of Healthfirst’s inaccurate directory into the plans’ marketing
materials through references to providers, services, and the provider network constitutes a knowing
untrue, deceptive, and misleading statement and representation of fact in connection with the
marketing and sale of the plan.

173. In addition to the affirmative misrepresentations made by Defendant about the
breadth of its provider network and comprehensiveness of Defendant’s mental health care
coverage, Defendant also makes material omissions, including but not limited to its failure to
disclose:

a) the inadequacy of Defendant’s mental health provider network to meet members’
care needs;

b) the extent of provider directory inaccuracies;

c) that the vast majority of in-network mental health providers are not accessible

because they are not actually taking new patients;
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d) the likelihood that members will be unable to find an in-network mental health
provider through the directory;

e) the likelihood that members will need to delay or forgo care, or resort to using an
out-of-network provider; and

f) the likelihood that members will be unable to use the coverage that their plan
provides for in-network mental health care.

174.  There is complete information asymmetry between Defendant and consumers:
Defendant has an obligation under the law to access all the relevant information, including its own
contracts with in-network providers, to determine whether providers are accurately listed, and to
make regular updates to ensure accuracy. On the other hand, members only become aware of the
extent of the directory inaccuracies after enrolling and expending significant time and energy
through trial and error, hours of calls, and extensive research, in many cases while suffering from
mental health crises. The information is not readily available to Plaintiffs and other consumers.

B. Defendant’s Misrepresentations and Omissions Are Material

175. Plaintiffs relied on Defendant’s provider directory and misrepresentations
regarding its provider network when choosing their health plan. Consumers in general regularly
rely on a health plan’s provider directory when selecting their health plan.*® Consumers, including
Plaintiff, identify provider choice as one of the most important considerations they make when

selecting a health plan.’® Indeed, in a Kaiser Family Foundation survey, 60% of non-group health

4 See Statista, Most Important Considerations for Americans in Choosing a Plan from a Health
Insurance Company as of 2016, https://www.statista.com/statistics/654828/most-important-
considerations-for-choosing-health-insurance-plan/.

30 See Blumberg et al., Factors Influencing Health Plan Choice among the Marketplace Target
Population on the Eve of the Health Reform, Urban Inst., 2 (Feb. 6, 2014),
https://www.urban.org/sites/default/files/2024-05/hrms_decision_factors.pdf.
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insurance enrollees reported that having a choice of providers was either “very important” or
“extremely important” to them.>!

176.  Given the importance of the provider network to prospective members, Defendant’s
misrepresentations and omissions in its directory would influence the decision of a reasonable
consumer—and did influence Plaintiffs’ decisions—to enroll in Defendant’s health insurance for
access to Defendant’s advertised provider network. The provider directory and network
information are disseminated by Healthfirst, which Plaintiffs and other consumers logically view
as the authoritative source of information about its in-network providers, scope of coverage, and
other plan policies.

177.  As a result of Defendant’s misrepresentations and omissions, a reasonable
consumer would understandably believe—and Plaintiffs did believe—that the providers listed in
the directory represented healthcare professionals who were in-network with Defendant and
accepting new patients. If a reasonable consumer were aware of the extent of the inaccuracies of
Defendant’s directory, the sparse nature of Defendant’s provider network, and the consequent
difficulties that members face in accessing in-network care, they would not enroll in Defendant’s
health insurance. If Plaintiffs had been so aware, they would not have enrolled in Defendant’s
health insurance.

178.  Accordingly, Defendant’s misrepresentations about its provider network and

coverage are materially misleading to consumers.

! Hamel et al., Survey of Non-Group Health Insurance Enrollees, Wave 2, Kaiser Family
Foundation (May 2015), https://www.kff.org/health-reform/poll-finding/survey-of-non-group-
health-insurance-enrollees-wave-2/ (finding a combined 60 percent of respondents consider
choice of providers to be “extremely important” or “very important™).
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C. Members’ Reliance on Defendant’s Misrepresentations and Omissions

179. As New York residents seeking coverage from the state health insurance
marketplace, Plaintiffs have a choice of health plans. For example, in 2025, the NY State of Health
marketplace offered seven Essential Plans—income-gated plans that have no premium and no
deductible—from a wide array of insurers. Each Essential Plan insurer receives a capitated rate
from New York for every person who enrolls in coverage, so insurers are incentivized to attract as
many new enrollees as possible even if the members themselves do not pay to enroll. The
marketplace also offers a number of higher-cost Qualified Health Plans from a range of insurers
including Healthfirst.

180.  Generally, consumers have the option to enroll in a Qualified Health Plan through
the marketplace during the annual open enrollment period at the end of each year.

181. Inthe absence of a qualifying event like a marriage, change in employment, or birth
of a child, most consumers are not eligible to change insurance plans mid-year. As a result,
consumers are locked into their selected plan for a full year and do not have an opportunity to
switch to a different plan if they discover mid-year that their insurance company has not accurately
represented its coverage.

182. Even when consumers realize the extent of Defendant’s lies regarding the
availability of in-network mental health care, consumers frequently develop critical relationships
with in-network, non-mental-health-care providers who understand their medical needs, causing
consumers to re-enroll in the plans. Continuity of care is critically important to many people,
including Plaintiffs. That was the intended, or at least foreseeable, effect of Defendant’s bait-and-
switch scheme: lure people into their health insurance plan with false promises of mental health

benefits, and by the time the next enrollment period comes around, they will be trapped by their
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(or their family members’) dependence on their existing medical providers and the difficulty of
switching plans. That is what happened with Plaintiffs.

183.  When selecting a plan, Plaintiffs relied on Defendant’s representations that
Healthfirst would maintain a robust network of providers and provide members easy access to low-
cost mental health care through the provider network. Plaintiffs relied on misrepresentations such
as:

a) the statement that potential members should choose Healthfirst because “with
access to thousands of doctors and specialists, you’re sure to find the service you
need nearby;”

b) the statement that “you’ll have access to a large network of primary care providers
(PCPs) and specialists—with low or no copays;” and

c) repeated instructions from Healthfirst to consult the provider directory to find in-
network care.

184.  Mr. Greene selected the Gold Leaf Premier plan specifically because he anticipated
that he and his family would require frequent healthcare services—including mental health
services—such that paying a higher premium for reduced care costs would be worthwhile.

185. These misrepresentations about the size and breadth of the provider network, the
ease of finding mental health treatment by using the provider directory, the freedom to choose any
listed in-network provider listed as taking new patients, the ability to control costs by seeing an in-
network provider, and the comprehensive coverage of mental health care would induce a

reasonable consumer—and did induce Plaintiffs—to choose coverage through Healthfirst’s plans.
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186.  Upon information and belief, competitors of Defendant offer health insurance plans
that furnish access to robust provider networks and directories that accurately represent their
provider networks.

D. Defendant Knew That Its Provider Directory Was Inaccurate and That Its
Representations Regarding Its Network Were Deceptive

187. At all relevant times (i.e., before and throughout Plaintiffs’ enrollment in
Defendant’s health insurance), Defendant has willfully and knowingly maintained an inaccurate
and inflated provider directory to induce consumers to enroll in its health insurance and to conceal
its non-compliance with network adequacy standards.

188. As discussed above, there are numerous studies and congressional inquiries
regarding ghost networks, especially with respect to mental health providers.

189.  As one state senator put it, insurance companies have “known about this for a long
time and they haven’t done anything about it. It’s difficult not to assume that this kind of barrier
is intentional.”? Insurance companies have been successfully sued over the issue.>

190. The sheer magnitude of the inaccuracies in Defendant’s directory—as many as 95%
of the mental health providers listed—can only be the product of knowing misconduct or willful
blindness, particularly in light of Defendant’s legal obligation to update and maintain the directory.

191. As demonstrated by the secret shopper studies discussed above, Defendant
published a false list of providers in New York. Defendant falsely listed non-existent, unavailable,
out-of-network, and irrelevant providers (i.e., providers who do not provide the services specified

in the directory).

52 Turban, supra n.35.

33 See, e.g., Anthem Resolves Calif. Provider Directory Error Case, Bloomberg Law (Aug. 17,
2016), https://news.bloomberglaw.com/health-law-and-business/anthem-resolves-calif-provider-
directory-error-case.
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192. Defendant knew that members were having significant problems accessing in-
network care. Members, including Plaintiffs, have repeatedly contacted Defendant to report these
difficulties.

193.  Defendant cannot claim ignorance as to whether providers are in-network. It knows
at all times exactly which providers are in network and which are out of network. Indeed, its
claims department always denies claims from out-of-network providers.

194. Defendant was incentivized to maintain, generate, and continue to publish an
inaccurate directory to attract new enrollees, maintain current enrollees, and profit from enrollees’
premiums while not actually providing the coverage that Defendant falsely represented that it
would provide.

195.  On information and belief, at all relevant times (i.e., before and throughout
Plaintiffs’ enrollment in Defendant’s health insurance), Defendant fraudulently and intentionally
maintained and published a materially false directory of mental health providers in New York to
deceive current and prospective enrollees about the extent of its provider network. These
intentional and fraudulent misrepresentations were made for the enrichment of Defendant. Even if
Defendant could somehow show that such misconduct was unintentional, it was at least knowing,
reckless, and negligent.

IX. Defendant Has Been Enriched and Members Have Been Injured by Defendant’s
Misrepresentations and Omissions

196. Defendant’s knowing misrepresentations about the breadth of its provider network
confer significant financial benefits on Defendant and, conversely, deprive plan members of the
benefit of their bargain.

197.  Prospective plan members are more likely to enroll if they see one of their existing

providers listed as in-network or if the list of available in-network providers is robust. Masking its
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inadequate network with an inaccurate provider directory therefore allows Defendant to attract
more customers and charge higher premiums—all unjustly boosting Defendant’s profits. Indeed,
the more customers who enroll in Healthfirst’s health insurance, and the more they pay in
premiums, the more Defendant profits. Likewise, every time a member delays or forgoes care after
failing to locate an available in-network provider, Defendant evades its obligation to pay for that
member’s care, reducing costs (and thereby increasing profits).>* Defendant also reduces costs by
not having to expend resources creating and maintaining a robust provider network and accurate
provider directory, as it is statutorily and contractually required to do.

198.  Plaintiffs and others similarly situated have been grievously injured by Defendant’s
illegal conduct and the resulting inability to access necessary mental health treatment for
themselves and their families.

199. By offering a network that was significantly smaller than what was promised,
Plaintiffs paid for important benefits that Defendant never delivered. As a result of Defendant’s
illegal conduct, Plaintiffs and other class members have suffered grievous injury, including facing
significant, years-long delays in receiving critical mental health care; not receiving the health
insurance benefits they paid for; having to pay exorbitant fees for out-of-network care for
themselves and their dependents; and being unable to find appropriate treatment or, alarmingly,
any treatment at all.

200. Defendant’s misrepresentations and omissions are the direct and proximate causes
of the harms Plaintiffs have endured. Had Defendant accurately represented its mental health care

coverage, Plaintiffs—and countless other consumers—would not have enrolled in coverage with

>4 See Alicia Atwood & Anthony T. Lo Sasso, The Effect of Narrow Provider Networks on
Health Care Use, J. of Health Econ. (Dec. 2016), https://doi.org/10.1016/j.jhealeco.2016.09.007.
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Defendant. By enrolling in one of the other health insurance plans available to them, Plaintiffs
would have had access to the care they were promised, paid lower premiums, and/or saved
thousands of dollars in out-of-pocket expenses—not to mention the countless hours and emotional
expense they would have been saved.

201. As a direct and proximate result of Defendant’s unfair and deceptive acts and
practices, Plaintiffs suffered injury by contracting for promised benefits they did not receive.

CLASS ACTION ALLEGATIONS

202. This action is brought by Plaintiffs individually and on behalf of a class (the
“Class”) pursuant to Federal Rule of Civil Procedure 23. The Class includes all individuals who
have purchased or enrolled in any of Healthfirst’s Qualified Health Plans, Essential Plans, or
Medicaid Managed Care Plan in New York at any point in or after 2019.

203. Plaintiffs seek certification of the following Class and Sub-Classes:

All individuals who have purchased or enrolled in any of Healthfirst’s
Plans at any point in or after 2019.

Sub-Classes:

All Class members who, during the class period, paid for out-of-network
care when there was no available in-network provider with similar
qualifications within a reasonable distance.

All Class members who, during the class period, paid for out-of-network
care from a provider that was incorrectly listed on Defendants’ provider

directory.

All Class members who, during the class period, tried to make an
appointment with a provider that was incorrectly listed on Defendants’
provider directory.

204. Excluded from the Class are Defendant’s officers, directors, employees, co-
conspirators, and legal representatives, and any judge, justice, or judicial officer to whom the

litigation is assigned.
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205. Plaintiffs reserve the right to amend or modify the Class definition.

206. Numerosity. The Class as a whole and the Sub-Classes consist of thousands of
individuals and are thus so numerous that joinder of all members is impracticable. The exact
number and identity of Class members is unknown to Plaintiffs at this time but can be ascertained
through appropriate discovery.

207. Commonality and predominance. This action is appropriate as a class action
because common questions of law and fact affecting the class predominate over those questions
affecting only individual members. Those common questions include, but are not limited to, the
following:

a) whether Defendant breached its contractual obligations by failing to provide the

promised network of providers and/or by failing to comply with the ACA, the No Surprises

Act, the MHPAEA, and/or other statutes, regulations, and rules with which Defendant is

contractually obligated to comply;

b) whether Defendant’s representations and/or omissions with respect to the Gold

Leaf Premier, Essential 200-250, Essential 1, Silver Leaf Premier Plus, and Medicaid

Managed Care Plans were false or misleading under New York General Business Law

(“GBL”) §§ 349 and/or 350, New York Insurance Law § 4226(a) or equivalent, and/or

common law;

C) whether Defendant’s violations of law were willful and knowing;
d) whether Defendant’s provider directory was inaccurate and/or inadequate;
e) whether Defendant failed to disclose to members and prospective members that the

provider directory was inaccurate and/or inadequate;

f) whether a reasonable consumer would be misled by Defendant’s acts and practices;
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g) whether Plaintiffs and Class members are entitled to receive specific types of relief

such as actual damages, and the methodology for calculating those damages;

h) whether Plaintiffs and Class members conferred a benefit on Defendant through

enrollment in its health insurance plans, payment of premiums, directing state and federal

premium payments to Defendant, and not utilizing in-network providers or otherwise not
obtaining mental health care; and

1) whether equity and good conscience require restitution to Plaintiffs and Class

members and/or the establishment of a constructive trust, and the amount of such restitution

or constructive trust.

208. Typicality. The claims asserted by Plaintiffs are typical of the claims of the Class.
At all relevant times, Defendant’s provider network was inadequate and its directory inaccurate,
and all Class members’ claims arise out of this common source of misrepresentations and
omissions. Plaintiffs, like all Class members, were subject to deceptive and misleading
representations and omissions found in Defendant’s provider directory and other marketing and
plan documents regarding the comprehensiveness of mental health coverage and the provider
network. Plaintiffs’ interests coincide with, and are not antagonistic to, those of the other Class
members, and Plaintiffs and other Class members have been damaged by the same wrongdoing set
forth in this Complaint.

209. Adequacy of representation. Plaintiffs will fairly and adequately protect the
interests of the Class and do not have any interests antagonistic to those of the Class members.
Plaintiffs have retained counsel competent and experienced in class actions and health insurance
and consumer protection litigation, who are competent to serve as Class counsel. Plaintiffs and

their counsel will fairly and adequately protect the interests of the Class members.
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210. Superiority. A class action is superior to other available methods for the fair and
efficient adjudication of this controversy for at least the following reasons:

a) given the complexity of issues involved in this action, the expense of litigating the

claims, and the money at stake for any individual Class member, few, if any, Class

members could afford to seek legal redress individually for the wrongs that Defendant has
committed against them,;

b) the prosecution of thousands of separate actions by individual members would risk

inconsistency in adjudication and outcomes that would establish incompatible standards of

conduct for Defendant and burden the courts;

c) when Defendant’s liability has been adjudicated, claims of all Class members can

be determined by the Court;

d) this action will cause an orderly and expeditious administration of the Class claims

and foster economies of time, effort, and expense, and ensure uniformity of decisions;

e) without a class action, many Class members would continue to suffer injury while

Defendant retains the substantial proceeds of its wrongful conduct; and

f) this action does not present any undue difficulties that would impede its

management by the Court as a class action.

211. Ascertainability. The identities and addresses of Class members can be readily
ascertained from business records maintained by Defendant, and/or self-authentication. The
precise number of Class members, and their addresses, can be ascertained from Defendant’s
records. Plaintiffs anticipate providing appropriate notice to the Class to be approved by the Court

after class certification, or pursuant to court order.
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212.  Plaintiffs request that the Court afford Class members with notice and the right to

opt out of any Class certified in this action.

FIRST CAUSE OF ACTION
Breach of Contract

213. Plaintiffs incorporate by reference all allegations in this Complaint and restate them
as if fully set forth herein.

214. Healthfirst contracts with New York State to provide health insurance benefits,
including mental health benefits, to people who enroll in its Essential Plans and Qualified Health
Plans.

215. The governing contracts between Healthfirst and New York State follow the model
contract attached to this Complaint as Exhibit 1. The model contract—and, by extension, the
governing contracts between Healthfirst and New York State—allows, and does not prohibit,
enforcement by third-party beneficiaries such as Plaintiffs.

216. Plaintiffs, as New York residents eligible to enroll in coverage through Healthfirst,
are intended third-party beneficiaries of these contracts between Healthfirst and the state.

217. New York State and Healthfirst’s motivating purpose of entering these contracts
was to benefit Plaintiffs and the rest of the Class through the provision of health insurance, and
Plaintiffs and the Class would in fact benefit from the contracts.

218. Plan members, i.e. Plaintiffs and other Class members, are mentioned throughout
the contracts.

219. Plaintiffs are likely to benefit from the performance promised in the contracts
between Defendant and New York State, since those contracts require Defendant to provide

Plaintiffs with an accurate directory and adequate network of mental health providers.
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220. Allowing a breach of contract action against Defendant is consistent with the
objectives of the contracts between Defendant and New York State and the reasonable expectations
of the parties, since the contracts require Defendant to provide Plaintiffs with benefits—an
accurate mental health provider directory, the administration of mental health benefits in
compliance with federal and state laws, and an adequate network of accessible mental health
providers—which Defendant failed to deliver.

221. The contracts between New York State and Healthfirst require Healthfirst to
provide these insurance benefits in compliance with federal law.

222. The contracts require Defendant to comply with all applicable federal law,
including the Affordable Care Act, Mental Health Parity and Addiction Equity Act, and No
Surprises Act, among other federal laws, including sections 2799A-1, 2799A-2, 2799A-3,
2799A-4, 2799A-5, 2799A~7, and 2799A-8 of the Public Health Service Act; sections 716, 717,
718, 719, 720, 722, and 723 of the Employee Retirement Income Security Act of 1974; and
sections 9816, 9817, 9818, 9819, 9820, 9822, and 9823 of the Internal Revenue Code of 1986. As
explained above, Defendant has violated numerous federal statutes and regulations and, by
extension, its contractual obligations.

223. The Affordable Care Act requires Defendant to maintain an adequate network that
is “sufficient in number and types of providers, including providers that specialize in mental health
and substance use disorder services, to ensure that all services will be accessible without
unreasonable delay.”>>
224. Defendant has breached the contracts by failing to contract with a sufficient number

of mental health providers to allow members to access timely in-network mental health services.

5545 C.F.R. § 156.230(a)(1)(ii).
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225. The Affordable Care Act also requires Defendant to “publish an up-to-date,
accurate, and complete provider directory, including information on which providers are accepting
new patients” and to indicate in its provider directory “providers that are not accepting new
patients.”® Sections 2799A-5 of the Public Health Service Act, 720 of the Employee Retirement
Income Security Act of 1974, and 9820 of the Internal Revenue Code of 1986 require health
insurers to verify and update their provider directories not less frequently than once every 90 days,
remove a provider from the directory when they are unable to verify the directory information for
that provider, and update the directory within two days of receiving new information from a
provider.

226. Defendant has breached the contracts by consistently failing to provide an accurate,
and regularly updated, directory of in-network providers.

227. The Mental Health Parity and Addiction Equity Act, 42 U.S.C. § 300gg-26,
incorporated into the Affordable Care Act via 45 C.F.R. § 156.115, provides that mental health
and substance use disorder benefits must not be provided on less favorable terms than medical and
surgical benefits, specifically with respect to annual, aggregate, or lifetime limits on coverage,
financial requirements, treatment limitations, and out-of-network coverage.’’” MHPAEA
regulations provide that “all plan standards that limit the scope or duration of benefits for services
are subject to the nonquantitative treatment limitation parity requirements. This includes

restrictions such as geographic limits, facility-type limits, and network adequacy.”®

645 C.F.R. § 156.230(b)(1)-(2).
5729 U.S.C. §1185a(a); 42 U.S.C. § 300gg-26(a).

38 Ctrs. for Medicare & Medicaid Services, The Mental Health Parity and Addiction Equity Act
(last modified Mar. 13, 2026), https://www.cms.gov/marketplace/private-health-
insurance/mental-health-parity-addiction-equity; see also 29 C.F.R. 2590.712(c)(4).
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228. Defendant, in administering a marketplace plan that provides both medical and
surgical benefits and mental health benefits, included financial requirements and treatment
limitations applicable to mental health benefits that were more restrictive than those applied to
substantially all medical and surgical benefits covered by the plan.

229. Among the many ways in which Defendant created a disparity in benefits, by
falsely representing the scope of available in-network mental health providers, Defendant required
Plaintiffs and Class members to disproportionately seek treatment from out- of-network providers
and pay higher costs than required of beneficiaries seeking medical and surgical benefits. This
financial requirement was more restrictive for mental health benefits than for medical or surgical
benefits. Defendant did not apply such treatment limitations to claims for medical and surgical
benefits because in-network providers for medical and surgical treatments were more widely
available under Defendant’s health insurance.

230. In sum, Defendant has violated applicable federal laws (and, by extension, its
contractual obligations to Plaintiffs and the Class) by, among other things, failing to ensure mental
health network adequacy; failing to create and maintain an accurate provider directory; failing to
regularly verify the accuracy of its provider network within the statutorily required timeframe,
validate participation by individual providers, and remove providers from the directory who could
not be verified; and providing mental health and substance use disorder benefits on less favorable
terms than medical and surgical benefits.

231. These breaches have directly and proximately caused Plaintiffs and Class members
significant harm, including monetary and non-monetary losses. ~Among other injuries,
Defendant’s breaches have caused millions of dollars in damages; denied Plaintiffs the benefits to

which they were entitled under their health plans (most notably, coverage for in-network care and
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access to the promised broad network of available providers); forced Plaintiffs and Class members
to delay and/or forgo crucial and necessary behavioral health care; caused Plaintiffs and Class
members to incur significant out-of-pocket expenses for out-of-network provider payments, which
greatly exceed the costs Plaintiffs would have incurred for the same services from in-network
providers; caused Plaintiffs and Class members to reduce spending on necessities and other life
costs; induced Plaintiffs and Class members to enroll in Defendant’s plans instead of better and/or
cheaper plans; prevented Plaintiffs and Class members from making informed financial and health
care decisions; caused Plaintiffs and Class members to waste time and resources using an
inaccurate and unreliable provider directory; and caused Plaintiffs and Class members to suffer
severe emotional and psychological distress due to the unsuccessful provider search and their
inability to receive treatment for themselves and their loved ones.

SECOND CAUSE OF ACTION
Breach of Contract

232. Plaintiffs incorporate by reference all allegations in this Complaint and restate them
as if fully set forth herein.

233. Defendant and Plaintiffs have a direct contractual relationship. The terms of that
direct contractual relationship are governed by the Plan Contract provided by Defendant to each
enrollee.

234. Defendant has breached its contractual obligations to Plaintiffs and the Class by
failing to contract with a sufficient number of mental health providers to allow members to access
timely in-network mental health services and failing to consistently provide an accurate provider
directory.

235. Inits member contracts, Defendant agrees to “[c]over outpatient mental health care

services ... relating to the diagnosis and treatment of mental health conditions.” The contracts go
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on to state that “Coverage for outpatient services for mental health care includes ... services
provided by a licensed psychiatrist or psychologist; a licensed clinical social workers; a licensed
nurse practitioner; a licensed mental health counsel; a licensed marriage and family therapist; a
licensed psychoanalyst; or a professional corporation or a university faculty practice corporation
thereof.”

236. The contracts direct members to the Healthfirst provider directory (which is
published both online and in hard copy) to locate in-network providers and guarantees that “The
Provider directory will give You the following information about Our Participating Providers:
Name, address, and telephone number; Specialty; Board certification (if applicable); Languages
spoken; Whether the Participating Provider is accepting new patients.” Healthfirst has consistently
breached its contractual obligations to Plaintiffs and the Class by continuously misrepresenting
and grossly exaggerating its provider network, including by falsely representing providers’ in-
network status, availability to see new patients, qualifications, specialties, and other important
information.

237. The contracts also provide that when a member “request[s] an appointment for
outpatient mental health care or outpatient substance use services, a Participating Provider must
offer You an appointment within ... Ten (10) business days for an initial appointment.”

238. The contracts further state that Healthfirst has “designated staff to assist You in
finding a Participating Provider who can treat Your mental health condition or substance use
disorder. You may contact Our designated staff by calling the number available on Our website.”

239.  When a member is unable to find an in-network provider and contacts Healthfirst
by phone to submit an Access Complaint, Healthfirst is required within three days to locate a

provider who is available within a reasonable distance and time to treat the member’s mental health
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condition. If Healthfirst is unable to locate a provider within three days, it must notify the member
of their right to receive a referral to an out-of-network provider. Services provided by this out-of-
network provider must be covered by Healthfirst “as if they were provided by a Participating
Provider.”

240. On information and belief, each of Healthfirst’s member contracts contains the
provisions quoted above or substantially similar provisions.

241. Healthfirst breached its contracts with Plaintiffs and the Class by failing to provide
meaningful coverage for outpatient mental health services. Because Healthfirst does not maintain
an accurate provider directory and does not contract with an adequate network of mental health
providers, it has been impossible for Plaintiffs to locate in-network care and therefore make use of
the coverage to which they were contractually entitled.

242. Healthfirst also breached its contracts with Plaintiffs and the Class by failing to
adhere to the protocol established by the contracts for resolving Access Complaints. For example,
after struggling to locate an in-network psychiatrist, Mr. Greene contacted Healthfirst by phone
and complained about his inability to access in-network care. Rather than providing assistance in
locating a provider, Healthfirst told Mr. Greene that it was obligated only to direct him to in-
network providers who could potentially prescribe his medication, not providers who were actually
available to do so. In other words, Healthfirst claimed that its only responsibility was to identify
providers who were in its network. If those providers were not available to serve Mr. Greene,
Healthfirst would provide no further assistance.

243. Mr. Greene never received any follow-up communications from Healthfirst

regarding his complaint. He did not receive any notice that he had the right to obtain a referral to
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an out-of-network provider whose services would be covered as if rendered by an in-network
provider.

244. Members of the Class (including Plaintiffs) were damaged in several ways. The
following is a non-exhaustive list of the types of damage incurred. First, they did not receive the
benefits they were entitled to as members of the plan (most notably, access to the supposedly broad
network of available providers). Second, they used out-of-network providers and paid those
providers’ out-of-network fees for care. Even after the plan reimbursed them the out-of-network
allowed amount (if any), these members typically incurred hundreds of dollars in out-of-pocket
cost each time they received treatment — a cost far above their expected copay amount. Third, they
abandoned their search for care, paying a premium for a service they were supposed to receive and
did not, and incurring pain and suffering due to the unsuccessful provider search and their inability
to receive treatment.

THIRD CAUSE OF ACTION

Breach of the Implied Covenant of Good Faith and Fair Dealing

245. Plaintiffs incorporate by reference all allegations in this Complaint and restate them
as if fully set forth herein.

246. Plaintiffs and Defendant have a direct contractual relationship.

247. The contract includes an implied covenant, actionable in contract, that Defendant
will act in good faith and deal fairly with Plaintiffs.

248. Plaintiffs satisfied their contractual obligations. All conditions required for
Defendant’s full performance of its contractual obligations were met.

249. Defendant materially breached the implied covenant in several respects, including

but not limited to the following:
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b)

d)

Defendant has failed to make a good-faith effort to maintain an accurate and

updated provider directory;

Defendant has failed to maintain, and failed to make a good-faith effort to maintain,

an adequate network of providers;

Defendant has presented providers as being in-network and available to see new

patients that were not, in fact, in-network and available to see new patients;

Defendant has failed to support Plaintiffs in locating accessible, in-network care,

including by

1.

ii.

intentionally failing to train and supervise customer service representatives
as to the remedial steps that Plaintiffs are contractually entitled to take in
the event that Plaintiffs cannot locate a geographically accessible and
available in-network provider, resulting in customer service representatives
falsely informing Plaintiffs that they had no recourse but to select a provider
from the inaccurate directory, despite Plaintiffs’ contracts explicitly
directing them to call customer service when they have questions about their
plans; and

intentionally obscuring that Plaintiffs have the contractual right to use an
out-of-network provider at an in-network cost when no in-network provider
is available by failing to include this provision in Plaintiffs’ Summary of
Benefits, instead burying the provision within lengthy contracts that

Plaintiffs struggle to access;

e) Defendant has required Plaintiffs to pay out-of-network rates for care that was

required to be covered at in-network rates due to deficiencies in Defendant’s

network; and
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f) Defendant has denied claims and/or failed to pay claims for providers that were
listed as in-network in the directory; and
g) Defendant has failed to comply with all applicable laws.

250. By engaging in the above-listed activities, Defendant did not act fairly or in good
faith.

251. Defendant’s breaches were conscious and deliberate acts, which were designed to
and did unfairly frustrate the agreed common purposes of the contract and which disappointed
Plaintiffs’ and the Class’s reasonable expectations by denying Plaintiffs and the Class the benefits
of the contracts.

252. Defendant purposefully undertook such acts to deny Plaintiffs the benefits of their
contracts, thus enriching Defendant and permitting Defendant to conceal that it was violating
applicable federal and state laws.

253. These misrepresentations have directly and proximately caused Plaintiffs and Class
members significant harm, including monetary and non-monetary losses. Among other injuries,
Defendant’s misrepresentations have caused millions of dollars in damages; denied Plaintiffs the
benefits to which they were entitled under their health plans and for which they paid premiums
(most notably, coverage for in-network behavioral health care and access to the supposedly broad
networks of available providers); forced Plaintiffs and Class members to delay and/or forgo crucial
and necessary behavioral health care; caused Plaintiffs and Class members to incur significant out-
of-pocket expenses for out-of-network provider payments, which greatly exceed the costs
Plaintiffs would have incurred for the same services from in-network providers; caused Plaintiffs
and Class members to reduce spending on necessities and other life costs; induced Plaintiffs and

Class members to enroll in Defendant’s plans instead of better and/or cheaper plans; prevented
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Plaintiffs and Class members from making informed financial and health care decisions; caused
Plaintiffs and Class members to waste time and resources using an inaccurate and unreliable
provider directory; and caused Plaintiffs and Class members to suffer severe emotional and
psychological distress due to the unsuccessful provider search and their inability to receive
treatment for themselves and their loved ones.

FOURTH CAUSE OF ACTION

Deceptive acts and practices in violation of the
New York Deceptive Acts & Practices Act, N.Y. Gen. Bus. Law (“GBL”) § 349

254. Plaintiffs incorporate by reference all allegations in this Complaint and restate them
as if fully set forth herein.

255. Plaintiffs bring this claim individually and on behalf of the members of the
proposed Class against Defendant for violations of GBL § 349.

256. Defendant violated GBL § 349 by failing to provide Plaintiffs and the Class with
the accurate information about in-network providers required by federal law, including, but not
limited to, the No Surprises Act, Public Health Service Act, Employee Retirement Income Security
Act, and Internal Revenue Code.

257. GBL § 349 imposes liability on anyone who engages in “[d]eceptive acts or
practices in the conduct of any business, trade, or commerce or in the furnishing of any service”
in New York.

258. Plaintiffs are “persons” under GBL § 349(h).

259. Defendant’s actions as set forth herein occurred in the conduct of business, trade,

or commerce under GBL § 349(a).
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260. Defendant has engaged in consumer-oriented conduct that has misled and harmed
Plaintiffs and Class members in New York. The actions and practices alleged herein were directed
at consumers of health insurance and were therefore consumer-oriented.

261. Inthe course of business, Defendant made deceptive affirmative misrepresentations
and omissions to Plaintiffs and the Class by publishing and disseminating misleading
informational and marketing materials prior to and during the open enrollment periods. The
provider directory itself, on which members and prospective members are directed to rely, inflates
and misleads consumers regarding the breadth of the network and the availability of mental health
providers.

262. False representations include, inter alia, that Defendant has an adequately sized
network; that providers listed on the provider directory are in-network; that there are sufficient and
available mental health care providers in that network; that members can rely on the directory to
find and contact providers with the listed qualifications offering the listed services; and that mental
health care coverage is comprehensive.

263. Omitted and concealed from Defendant’s representations were material and
relevant facts that Plaintiffs and Class members would have used in selecting their health insurance
plan, including, inter alia, the extent of inaccuracies in the provider directory; the true breadth of
the provider network; the likelihood that a member seeking mental health care would have to
obtain out-of-network treatment, and the costs of such services; and the number of hours and
expenditures that would be needed to be made to find appropriate mental health care.

264. These representations and omissions, when considered as a whole from the
perspective of a reasonable consumer, conveyed that Defendant’s provider directory was, as

federal law requires, accurate and broad, and that mental health care would be covered. A
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reasonable consumer would attach importance to such representations and would be induced to
enroll in such a plan.

265. The misrepresentations and omissions alleged herein were materially misleading.

266. Defendant’s deceptive acts and practices were not disclosed to Plaintiffs or Class
members.

267. The acts and practices alleged herein are deceptive acts and practices covered under
GBL § 349 and have caused Plaintiffs and Class members significant ascertainable monetary and
non-monetary injuries. Among other injuries, Defendant’s deceptive acts and practices have
caused millions of dollars in damages; forced Plaintiffs and Class members to delay and forgo
crucial and necessary mental health care; caused Plaintiffs and Class members significant out-of-
pocket expenses for out-of-network provider payments; caused Plaintiffs and Class members to
reduce spending on necessities and other life costs; prevented Plaintiffs and Class members from
making informed financial and healthcare decisions; caused Plaintiffs and Class members to waste
time and resources using an inaccurate and unreliable provider directory; and caused Plaintiffs and
Class members to suffer severe emotional and psychological distress.

268. Defendant willfully and knowingly violated GBL § 349. Its effort to include
affirmative misrepresentations and omissions in its marketing materials and provider directory was
in its financial interests to market its plan as comprehensive, including with respect to mental
health coverage, to induce individuals to choose Defendant’s plan over other plans and to create

the appearance of network adequacy and compliance with state and federal law.

- 66 -



Case 1:25-cv-09058-ER  Document 21  Filed 05/13/26  Page 67 of 80

FIFTH CAUSE OF ACTION

False advertising in violation of the
New York False Advertising Act, N.Y. Gen. Bus. Law § 350

269. Plaintiffs incorporate by reference all allegations in this Complaint and restate them
as if fully set forth herein.

270. Plaintiffs bring this claim individually and on behalf of the members of the
proposed Class against Defendant for violations of the New York False Advertising Act, GBL
§ 350.

271. Defendant violated GBL § 350 by failing to provide Plaintiffs and the Class with
the accurate information about in-network providers required by federal law, including, but not
limited to, the No Surprises Act, Public Health Service Act, Employee Retirement Income Security
Act, and Internal Revenue Code.

272.  GBL § 350 imposes liability on anyone who uses false advertising in the conduct
of any business, trade, or commerce, or in the furnishing of any service in New York. “False
advertising” includes “advertising, including labeling of a commodity ... if such advertising is
misleading in a material respect,” taking into account “the extent to which the advertising fails to
reveal facts material in the light of ... representations [made] with respect to the commodity ... .”
GBL § 350-a(1).

273. Defendant’s actions as set forth herein occurred in the conduct of business, trade,
or commerce under GBL § 350.

274. Defendant has engaged in consumer-oriented conduct that has misled and harmed
Plaintiffs and Class members in New York. The actions and practices alleged herein were directed

at consumers of health insurance and were therefore consumer-oriented.
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275. A cause of action based upon false advertising is appropriate because Defendant
utilized false advertising to mislead Plaintiffs and the Class about its provider network and
compliance with federal law regarding this subject.

276. In the course of business, Defendant falsely advertised the Gold Leaf Premier,
Essential 200-250, Essential 1, Silver Leaf Premier Plus, and Medicaid Managed Care Plans to
Plaintiffs and Class members by publishing and disseminating misleading informational and
marketing materials prior to and during the open enrollment periods. The provider directory itself,
on which members and prospective members are directed to rely, misleads consumers regarding
the adequacy and size of Defendant’s network and the availability of mental health providers.

277. False representations include that Defendant has an adequately sized network; that
providers listed on the provider directory are in-network; that providers listed as accepting new
patients actually accept new patients; that there are sufficient and available mental health care
providers in that network; that members can rely on the directory to find and contact providers
with the listed qualifications offering the listed services; and that the mental health care coverage
is comprehensive.

278. Omitted and concealed from the representations were material and relevant facts
that Plaintiffs and Class members would have used in selecting their health insurance plan,
including the extent of inaccuracies in the provider directory; the true breadth of the provider
network; the likelihood that a member seeking mental health care would have to obtain out-of-
network treatment, and the costs of such services; and the number of hours and expenditures that
would be needed to be made to find appropriate mental health care.

279. These representations and omissions, when considered as a whole from the

perspective of a reasonable consumer, conveyed that Defendant’s provider directory was accurate
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and broad, and that mental health care would be covered. A reasonable consumer would attach
importance to such representations and would be induced to enroll in such a plan.

280. The false advertising alleged herein was materially misleading.

281. The acts and practices alleged herein constitute false advertising covered under
GBL § 350 and have caused millions of dollars in damages; forced Plaintiffs and Class members
to delay and forgo crucial and necessary mental health care; caused Plaintiffs and Class members
significant out-of-pocket expenses for out-of-network provider payments; caused Plaintiffs and
Class members to reduce spending on necessities and other life costs; prevented Plaintiffs and
Class members from making informed financial and health care decisions; caused Plaintiffs and
Class members to waste time and resources using an inaccurate and unreliable provider directory;
and caused Plaintiffs and Class members to suffer severe emotional and psychological distress.

282. Defendant willfully and knowingly violated GBL § 350. Its effort to include
affirmative misrepresentations and omissions in its marketing materials and provider directory was
in its financial interests to market the Gold Leaf Premier, Essential 200-250, Essential 1, Silver
Leaf Premier Plus, and Medicaid Managed Care Plans as comprehensively including mental health
coverage to induce individuals to choose its plan over other plans and to create the appearance of
network adequacy and compliance with state and federal law.

SIXTH CAUSE OF ACTION
Violation of New York Insurance Law § 4226

283.  Plaintiffs incorporate by reference all allegations in this Complaint and restate them
as if fully set forth herein.

284. Insurance companies have a statutory obligation to provide accurate and complete
information about their health insurance plans. Specifically, New York Insurance Law

§ 4226(a)(1) states in pertinent part: “No insurer authorized to do in this state the business of ...
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health insurance ... shall ... issue or circulate, or cause or permit to be issued or circulated on its
behalf, any illustration, circular, statement or memorandum misrepresenting the terms, benefits or
advantages of any of its policies or contracts.”

285. Defendant is liable under Section 4226 because (1) it is authorized to provide health
insurance in New York; (2) it misrepresented to Plaintiffs and Class members that they would have
comprehensive access to in-network mental health care, including that the mental health providers
listed on the provider directory accepted its insurance plan, that these providers would be
accessible and available, and more; (3) the misrepresentations were material; (4) Defendant knew
that it had misrepresented the terms, benefits, and advantages of its plan and has long been on
notice of its provider directory deficiencies; (5) Defendant knew that its online resource, and other
documents containing the misrepresentations, would be communicated to Plaintiffs and Class
members, directly and indirectly; (6) Plaintiffs and Class members received such documents and
learned of the misrepresentations, directly and indirectly; (7) Defendant did not abide by its
representations; and (8) Plaintiffs and Class members were thereby injured.

286. Defendant issued statements via its website, its provider directory, and other plan
documents that materially misrepresented—through affirmative misstatements as well as
omissions—the provider network and mental health benefits available under its health insurance
plans.

287. These misrepresentations were material because provider network breadth and
access to in-network mental health providers are an important feature of a health insurance plan,
which influences health care enrollment decisions.

288.  Plaintiffs and Class members have suffered economic and non-economic injuries

as a result of Defendant’s misconduct. Among other injuries, Defendant’s deceptive acts and
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practices have caused millions of dollars in damages; forced Plaintiffs and Class members to delay
and forgo crucial and necessary mental health care; caused Plaintiffs and Class members
significant out-of-pocket expenses for out-of-network provider payments; caused Plaintiffs and
Class members to reduce spending on necessities and other life costs; prevented Plaintiffs and
Class members from making informed financial and health care decisions; caused Plaintiffs and
Class members to waste time and resources using an inaccurate and unreliable provider directory;
and caused Plaintiffs and Class members to suffer severe emotional and psychological distress.
289. These violations of New York Insurance Law § 4226(a) were intentional and
Defendant knowingly received premiums and other compensation as a result of such violations.

SEVENTH CAUSE OF ACTION
Fraudulent Misrepresentation

290. Plaintiffs incorporate by reference all allegations in this Complaint and restate them
as if fully set forth herein.

291. Insurance companies have a statutory and common law obligation to provide
accurate and complete information about their health insurance plans.

292. Defendant made deceptive affirmative misrepresentations and omissions to
Plaintiffs and Class members by publishing and disseminating misleading informational and
marketing materials prior to and during the open enrollment periods. Defendant’s
misrepresentations were conveyed in Defendant’s provider directory and other marketing
materials. The provider directory itself, on which Plaintiffs, as well as other members and
prospective members, were directed to rely and did rely, intentionally inflated and misled them
regarding the breadth and adequacy of the network and the availability of mental health providers.

293. The omissions from these same materials include, inter alia, any reference to the

limited number of mental health providers who are actually in-network with Defendant, accepted
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Defendant’s insurance, and were available to see new patients, and to the fact that members and
prospective members are forced to utilize out-of-network providers—and incur substantial costs—
when they need mental health services.

294. False representations include, inter alia, that Defendant has an adequate network
of providers; that providers listed on the provider directory as in-network and available are in-
network and available; that providers listed as accepting new patients actually accept new patients;
that there are sufficient and available mental health care providers in that network; that members
can rely on the directory to find and contact providers with the listed qualifications offering the
listed services; and that mental health care coverage is comprehensive and easily accessible.

295.  Omitted and concealed from the representations were material and relevant facts
that Plaintiffs and Class members would have used in selecting their health insurance plan,
including, inter alia, the extent of inaccuracies in the provider directory; the true breadth of the
provider network; the likelihood that a member seeking mental health care would have to obtain
out-of-network treatment, and the costs of such services; and the number of hours and expenditures
that would be needed to find appropriate mental health care.

296. These misrepresentations and omissions were intended to, and did, induce reliance
by Plaintiffs and Class members as to the services and benefits that would be delivered to them as
a result of choosing Defendant’s plan. Plaintiffs and Class members chose to enroll in Defendant’s
health insurance (instead of better, cheaper options) based on the lies Defendant told about its
provider network and behavioral health benefits. And Plaintiffs and Class members detrimentally
relied on Defendant’s inaccurate directory when searching for in-network providers.

297. Plaintiffs and Class members justifiably relied on Defendant’s representations and

omissions, as Defendant had unique knowledge of the facts underlying its representations.
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298. These fraudulent misrepresentations and omissions, when considered as a whole
from the perspective of a reasonable consumer, conveyed that Defendant’s provider directory was,
as federal and state law require, accurate and broad, and that mental health care would be covered
to the full extent that Defendant had represented. A reasonable consumer would—and Plaintiffs
and Class members did—attach importance to such representations and were induced to enroll in
Defendant’s health insurance as a result.

299. These fraudulent misrepresentations and omissions alleged herein were intentional
and materially misleading. Defendant intentionally led Plaintiffs and Class members to believe
that its network of available providers was adequate and robust in order to induce them to enroll
in, and remain enrolled in, its insurance and to prevent them from receiving promised care. Such
deception was designed to, and did, allow Defendant to reap enormous financial gain through
increased income (by way of premiums paid) and reduced costs (by way of delayed, forgone, and
unreimbursed care and avoidance of the expenses that would be incurred by creating and
maintaining a robust provider network and accurate provider directory).

300. Defendant willfully and knowingly made the fraudulent misrepresentations and
omissions alleged herein. Alternatively, Defendant made these intentional misrepresentations
recklessly and without regard for their truth. Defendant, as party to the contracts with in-network
providers and as administrators of the provider networks, had access to all the information
necessary to maintain an accurate provider directory. Likewise, Defendant continued to make the
fraudulent misrepresentations and omissions even after Plaintiffs, other Class members, and other
consumers notified Defendant of the inaccuracies in the directories and the difficulties members

face when trying to locate in-network behavioral health care.
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301. Defendant’s efforts to include affirmative misrepresentations and omissions in its
marketing materials and provider directory were undertaken intentionally to create the appearance
of network adequacy and compliance with federal and state law and to induce individuals to choose
Defendant’s health insurance over competitors’ health insurance and to prevent individuals from
obtaining covered care, thus increasing Defendant’s profits. Upon information and belief,
Defendant’s competitors offer health insurance plans that furnish access to more robust mental
health provider networks and directories that more accurately represent their provider networks.

302. These misrepresentations have directly and proximately caused Plaintiffs and Class
members significant harm, including monetary and non-monetary losses. Among other injuries,
Defendant’s misrepresentations have caused millions of dollars in damages; denied Plaintiffs the
benefits to which they were entitled under their health plans (most notably, coverage for in-
network behavioral health care and access to the supposedly broad networks of available
providers); forced Plaintiffs and Class members to delay and/or forgo crucial and necessary
behavioral health care; caused Plaintiffs and Class members to incur significant out-of-pocket
expenses for out-of-network provider payments, which greatly exceed the costs Plaintiffs would
have incurred for the same services from in-network providers; caused Plaintiffs and Class
members to reduce spending on necessities and other life costs; induced Plaintiffs and Class
members to enroll in Defendant’s plans instead of better and/or cheaper plans; prevented Plaintiffs
and Class members from making informed financial and health care decisions; and caused
Plaintiffs and Class members to suffer severe emotional and psychological distress due to the
unsuccessful provider search and their inability to receive treatment for themselves and their loved
ones. Plaintiffs’ reliance on Defendant’s misrepresentations was a substantial factor in causing

this harm.
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303. Upon information and belief, Defendants’ competitors offer health insurance plans
that are cheaper and furnish access to more robust mental health provider networks and directories
that more accurately represent their provider networks.

EIGHTH CAUSE OF ACTION
Negligent Misrepresentation

304. Plaintiffs incorporate by reference all allegations in this Complaint and restate them
as if fully set forth herein.

305. Plaintiffs plead negligent misrepresentation in the alternative to their claim of
fraudulent misrepresentation, in the event Defendant’s misrepresentations are found to be
unintentional.

306. Insurance companies have a statutory and common law duty to provide accurate
and complete information about their health care plans.

307. Nevertheless, Defendant negligently misrepresented its provider network and the
availability of mental health providers for members because it failed to provide accurate
information with regard to the breadth, qualifications, availability, identities, and contact
information of providers in its network.

308. After contacting Defendant directly by phone to report difficulties in locating
available, in-network care, Defendant instructed Class members, including Plaintiff Greene, to use
and rely on the online provider directory to find in-network providers.

309. Defendant’s false representations include, inter alia, that it has an adequate network
of providers; that providers listed on the provider directory are in-network and still practicing; that
providers listed as accepting new patients actually accept new patients; that there are sufficient

and available mental health care providers in that network; that members can rely on the directory
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to find and contact providers with the listed qualifications offering the listed services; and that
mental health care coverage is comprehensive.

310. Omitted and concealed from Defendant’s representations were material and
relevant facts that Plaintiffs and Class members used, and would have used in selecting their health
insurance plan, including, inter alia, the extent of inaccuracies in the provider directory; the true
breadth of the provider network; the likelihood that a member seeking mental health care would
have to obtain out-of-network treatment, and the costs of such services; and the number of hours
and expenditures needed to find appropriate mental health care.

311. Plaintiffs and the Class justifiably relied upon the information that Defendant
provided. Plaintiffs and Class members chose to enroll in Defendant’s plans (instead of better,
cheaper options) based on the misinformation Defendant provided to them about its provider
network. And Plaintiffs and Class members detrimentally relied on Defendant’s inaccurate
directory when searching for in-network providers.

312. Defendant has not used reasonable care or competence in providing accurate
information about its network of providers and in publishing its provider directory.

313. As a direct and proximate cause of Defendant’s negligent misrepresentations,
Plaintiffs and Class members have sustained damages. Among other injuries, Defendant’s
negligent misrepresentations have caused millions of dollars in damages; forced Plaintiffs and
Class members to delay and forgo crucial and necessary mental health care; caused Plaintiffs and
Class members significant out-of-pocket expenses for out-of-network provider payments; caused
Plaintiffs and Class members to reduce spending on necessities and other life costs; caused
Plaintiffs and Class members to enroll in Defendant’s plans, as opposed to better and/or cheaper

plans; prevented Plaintiffs and Class members from making informed financial and health care
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decisions; caused Plaintiffs and Class members to waste time and resources using an inaccurate
and unreliable provider directory; and caused Plaintiffs and Class members to suffer severe
emotional and psychological distress.

NINTH CAUSE OF ACTION
Unjust Enrichment

314.  Plaintiffs incorporate by reference all allegations in this Complaint and restate them
as if fully set forth herein, except those allegations regarding the existence of enforceable contracts
requiring Defendant to provide Plaintiffs with an accurate provider directory and adequate mental
health provider network. Plaintiffs assert this cause of action for unjust enrichment in the
alternative to their breach of contract claims.

315. Defendant has been and continues to be significantly and unjustly enriched as a
result of its inaccurate provider directory and inadequate mental health provider network. Because
it portrayed its provider network as robust and its mental health coverage as comprehensive and
easily accessible, Plaintiffs and countless other individuals selected Defendant’s plans over better
and/or cheaper plans and did not receive the coverage or care to which they were entitled. As a
result, Defendant’s market share and profits increased and its costs decreased, thus unjustly
enriching it at Plaintiffs’ and Class members’ expense. Defendant’s lies induced Plaintiffs to enroll
in Defendant’s health insurance plans, which increased the premiums paid to Defendant.

316. Plaintiffs and Class members have conferred a benefit on Defendant by enrolling
in its health insurance plans and thereby directing their medical premiums and capitated rate
payments to Defendant.

317. Plaintiffs and Class members have further conferred a benefit on Defendant because
Defendant’s inaccurate and inadequate network forces Plaintiffs and Class members to pay a

portion of the mental health care expenses that Defendant represented would be covered.
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Effectively, Defendant represents that its insurance broadly covers mental health care, including
care from providers listed in its directory, yet its bait-and-switch tactics ensure that it does not pay
the full costs of actually providing the promised benefits.

318. Defendant has thus enriched itself by reaping the benefits of increased membership,
while reducing or eliminating its own coverage, reimbursement, and other financial duties. These
and other benefits were obtained at the expense of Plaintiffs and Class members, who did not
receive the full value of what Defendant promised.

319. In addition, Defendant’s inflated mental health provider network makes it appear
that it complies with federal and state statutory and regulatory requirements that its provider
network be sufficient, adequate, and accurately stated, thereby saving it the costs of actual
compliance with these requirements and shielding it from government investigation, and the
associated costs, at the expense of its members.

320. Defendant failed to make restitution to Plaintiffs and Class members for the
economic and non-economic harms, including out-of-pocket costs unjustly incurred, and more.

321. It is inequitable and unjust for Defendant to retain the benefits from falsely
portraying its provider network in a way that increases enrollment while decreasing Defendant’s
obligations to do exactly what it says it will with respect to providing health insurance coverage.

322. These expenses and inconveniences should have been borne by Defendant. The
profits made by Defendant as a result of its misconduct should be disgorged.

DEMAND FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that judgment be entered as follows:
a. declaring that the instant action may be maintained as a class action under Rule 23

of the Federal Rules of Civil Procedure, certifying the Class and Sub-Classes as requested
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herein, designating Plaintiffs as the Class Representatives, and appointing the undersigned
counsel as Class Counsel,

b. awarding all injunctive relief permitted by law or equity;

c. awarding compensatory damages, restitution, disgorgement, and any other relief

permitted by law or equity;

d. awarding statutory damages and penalties in addition to actual damages;

€. awarding treble damages;

f. awarding punitive damages in an amount deemed appropriate by the Court;

g. awarding Plaintiffs and the Class pre-judgment and post-judgment interest;

h. awarding Plaintiffs reasonable attorneys’ fees and costs; and

1. awarding Plaintiffs and the Class such other relief as this Court may deem just and

proper under the circumstances.

* ok ok
DEMAND FOR JURY TRIAL
Plaintiffs hereby demand a trial by jury.
Dated: May 13, 2026
POLLOCK COHEN LLP

By: /s/ Steve Cohen

Steve Cohen

111 Broadway, Suite 1804
New York, NY 10006

(212) 337-5361
Scohen@PollockCohen.com
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WALDEN MACHT HARAN & WILLIAMS LLP

By: /s/ Jacob Gardener
Jacob Gardener

250 Vesey St., 27th Floor
New York, NY 10281
(212) 335-2965
jgardener@wmhwlaw.com

Attorneys for Plaintiffs
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APPENDIX A

STANDARD CLAUSES FOR NEW YORK STATE CONTRACTS

PLEASE RETAIN THIS DOCUMENT
FOR FUTURE REFERENCE.
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STANDARD CLAUSES FOR NYS CONTRACTS

The parties to the attached contract, license, lease, amendment
or other agreement of any kind (hereinafter, “the contract” or
“this contract”) agree to be bound by the following clauses
which are hereby made a part of the contract (the word
“Contractor” herein refers to any party other than the State,
whether a contractor, licenser, licensee, lessor, lessee or any
other party):

1. EXECUTORY CLAUSE. In accordance with Section 41
of the State Finance Law, the State shall have no liability under
this contract to the Contractor or to anyone else beyond funds
appropriated and available for this contract.

2. NON-ASSIGNMENT CLAUSE. In accordance with
Section 138 of the State Finance Law, this contract may not be
assigned by the Contractor or its right, title or interest therein
assigned, transferred, conveyed, sublet or otherwise disposed of
without the State’s previous written consent, and attempts to do
so are null and void. Notwithstanding the foregoing, such prior
written consent of an assignment of a contract let pursuant to
Article XI of the State Finance Law may be waived at the
discretion of the contracting agency and with the concurrence
of the State Comptroller where the original contract was subject
to the State Comptroller’s approval, where the assignment is
due to a reorganization, merger or consolidation of the
Contractor’s business entity or enterprise. The State retains its
right to approve an assignment and to require that any
Contractor demonstrate its responsibility to do business with
the State. The Contractor may, however, assign its right to
receive payments without the State’s prior written consent
unless this contract concerns Certificates of Participation
pursuant to Article 5-A of the State Finance Law.

3. COMPTROLLER’S APPROVAL. In accordance with
Section 112 of the State Finance Law, if this contract exceeds
$50,000 (or $75,000 for State University of New York or City
University of New York contracts for goods, services,
construction and printing, and $150,000 for State University
Health Care Facilities) or if this is an amendment for any
amount to a contract which, as so amended, exceeds said
statutory amount, or if, by this contract, the State agrees to give
something other than money when the value or reasonably
estimated value of such consideration exceeds $25,000, it shall
not be valid, effective or binding upon the State until it has been
approved by the State Comptroller and filed in his office.
Comptroller’s approval of contracts let by the Office of General
Services, either for itself or its customer agencies by the Office
of General Services Business Services Center, is required when
such contracts exceed $85,000. Comptroller’s approval of
contracts established as centralized contracts through the Office
of General Services is required when such contracts exceed
$125,000, and when a purchase order or other procurement
transaction issued under such centralized contract exceeds
$200,000.
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4. WORKERS’ COMPENSATION BENEFITS. In
accordance with Section 142 of the State Finance Law, this
contract shall be void and of no force and effect unless the
Contractor shall provide and maintain coverage during the life
of this contract for the benefit of such employees as are required
to be covered by the provisions of the Workers’ Compensation
Law.

5. NON-DISCRIMINATION REQUIREMENTS. To the
extent required by Article 15 of the Executive Law (also known
as the Human Rights Law) and all other State and Federal
statutory and constitutional non-discrimination provisions, the
Contractor will not discriminate against any employee or
applicant for employment, nor subject any individual to
harassment, because of age, race, creed, color, national origin,
citizenship or immigration status, sexual orientation, gender
identity or expression, military status, sex, disability,
predisposing genetic characteristics, familial status, marital
status, or domestic violence victim status or because the
individual has opposed any practices forbidden under the
Human Rights Law or has filed a complaint, testified, or
assisted in any proceeding under the Human Rights Law.
Furthermore, in accordance with Section 220-e of the Labor
Law, if this is a contract for the construction, alteration or repair
of any public building or public work or for the manufacture,
sale or distribution of materials, equipment or supplies, and to
the extent that this contract shall be performed within the State
of New York, Contractor agrees that neither it nor its
subcontractors shall, by reason of race, creed, color, disability,
sex, or national origin: (a) discriminate in hiring against any
New York State citizen who is qualified and available to
perform the work; or (b) discriminate against or intimidate any
employee hired for the performance of work under this contract.
If this is a building service contract as defined in Section 230 of
the Labor Law, then, in accordance with Section 239 thereof,
Contractor agrees that neither it nor its subcontractors shall by
reason of race, creed, color, national origin, age, sex or
disability: (a) discriminate in hiring against any New York
State citizen who is qualified and available to perform the work;
or (b) discriminate against or intimidate any employee hired for
the performance of work under this contract. Contractor is
subject to fines of $50.00 per person per day for any violation
of Section 220-¢ or Section 239 as well as possible termination
of this contract and forfeiture of all moneys due hereunder for
a second or subsequent violation.

6. WAGE AND HOURS PROVISIONS. If this is a public
work contract covered by Article 8 of the Labor Law or a
building service contract covered by Article 9 thereof, neither
Contractor’s employees nor the employees of its subcontractors
may be required or permitted to work more than the number of
hours or days stated in said statutes, except as otherwise
provided in the Labor Law and as set forth in prevailing wage
and supplement schedules issued by the State Labor
Department. Furthermore, Contractor and its subcontractors
must pay at least the prevailing wage rate and pay or provide
the prevailing supplements, including the premium rates for
overtime pay, as determined by the State Labor Department in
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accordance with the Labor Law. Additionally, effective April
28, 2008, if this is a public work contract covered by Article 8
of the Labor Law, the Contractor understands and agrees that
the filing of payrolls in a manner consistent with Subdivision 3-
a of Section 220 of the Labor Law shall be a condition precedent
to payment by the State of any State approved sums due and
owing for work done upon the project.

7. NON-COLLUSIVE BIDDING CERTIFICATION. In
accordance with Section 139-d of the State Finance Law, if this
contract was awarded based upon the submission of bids,
Contractor affirms, under penalty of perjury, that its bid was
arrived at independently and without collusion aimed at
restricting competition. Contractor further affirms that, at the
time Contractor submitted its bid, an authorized and responsible
person executed and delivered to the State a non-collusive
bidding certification on Contractor’s behalf.

8. INTERNATIONAL BOYCOTT PROHIBITION. In
accordance with Section 220-f of the Labor Law and Section
139-h of the State Finance Law, if this contract exceeds $5,000,
the Contractor agrees, as a material condition of the contract,
that neither the Contractor nor any substantially owned or
affiliated person, firm, partnership or corporation has
participated, is participating, or shall participate in an
international boycott in violation of the federal Export
Administration Act of 1979 (50 USC App. Sections 2401 et
seq.) or regulations thereunder. If such Contractor, or any of
the aforesaid affiliates of Contractor, is convicted or is
otherwise found to have violated said laws or regulations upon
the final determination of the United States Commerce
Department or any other appropriate agency of the United
States subsequent to the contract’s execution, such contract,
amendment or modification thereto shall be rendered forfeit and
void. The Contractor shall so notify the State Comptroller
within five (5) business days of such conviction, determination
or disposition of appeal (2 NYCRR § 105.4).

9. SET-OFF RIGHTS. The State shall have all of its common
law, equitable and statutory rights of set-off. These rights shall
include, but not be limited to, the State’s option to withhold for
the purposes of set-off any moneys due to the Contractor under
this contract up to any amounts due and owing to the State with
regard to this contract, any other contract with any State
department or agency, including any contract for a term
commencing prior to the term of this contract, plus any amounts
due and owing to the State for any other reason including,
without limitation, tax delinquencies, fee delinquencies or
monetary penalties relative thereto. The State shall exercise its
set-off rights in accordance with normal State practices
including, in cases of set-off pursuant to an audit, the
finalization of such audit by the State agency, its
representatives, or the State Comptroller.

10. RECORDS. The Contractor shall establish and maintain
complete and accurate books, records, documents, accounts and
other evidence directly pertinent to performance under this
contract (hereinafter, collectively, the “Records”). The Records
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must be kept for the balance of the calendar year in which they
were made and for six (6) additional years thereafter. The State
Comptroller, the Attorney General and any other person or
entity authorized to conduct an examination, as well as the
agency or agencies involved in this contract, shall have access
to the Records during normal business hours at an office of the
Contractor within the State of New York or, if no such office is
available, at a mutually agreeable and reasonable venue within
the State, for the term specified above for the purposes of
inspection, auditing and copying. The State shall take
reasonable steps to protect from public disclosure any of the
Records which are exempt from disclosure under Section 87 of
the Public Officers Law (the “Statute”) provided that: (i) the
Contractor shall timely inform an appropriate State official, in
writing, that said records should not be disclosed; and (ii) said
records shall be sufficiently identified; and (iii) designation of
said records as exempt under the Statute is reasonable. Nothing
contained herein shall diminish, or in any way adversely affect,
the State’s right to discovery in any pending or future litigation.

11. IDENTIFYING INFORMATION AND PRIVACY
NOTIFICATION. (a) Identification Number(s). Every
invoice or New York State Claim for Payment submitted to a
New York State agency by a payee, for payment for the sale of
goods or services or for transactions (e.g., leases, easements,
licenses, etc.) related to real or personal property must include
the payee’s identification number. The number is any or all of
the following: (i) the payee’s Federal employer identification
number, (ii) the payee’s Federal social security number, and/or
(iii) the payee’s Vendor Identification Number assigned by the
Statewide Financial System. Failure to include such number or
numbers may delay payment. Where the payee does not have
such number or numbers, the payee, on its invoice or Claim for
Payment, must give the reason or reasons why the payee does
not have such number or numbers.

(b) Privacy Notification. (1) The authority to request the above
personal information from a seller of goods or services or a
lessor of real or personal property, and the authority to maintain
such information, is found in Section 5 of the State Tax Law.
Disclosure of this information by the seller or lessor to the State
is mandatory. The principal purpose for which the information
is collected is to enable the State to identify individuals,
businesses and others who have been delinquent in filing tax
returns or may have understated their tax liabilities and to
generally identify persons affected by the taxes administered by
the Commissioner of Taxation and Finance. The information
will be used for tax administration purposes and for any other
purpose authorized by law. (2) The personal information is
requested by the purchasing unit of the agency contracting to
purchase the goods or services or lease the real or personal
property covered by this contract or lease. The information is
maintained in the Statewide Financial System by the Vendor
Management Unit within the Bureau of State Expenditures,
Office of the State Comptroller, 110 State Street, Albany, New
York 12236.

June 2023



Case 1:25-cv-09058-ER  Document 21-1

STANDARD CLAUSES FOR NYS CONTRACTS

Filed 05/13/26 Page 6 of 165

12. EQUAL EMPLOYMENT OPPORTUNITIES FOR
MINORITIES AND WOMEN. In accordance with Section
312 of the Executive Law and 5 NYCRR Part 143, if this
contract is: (i) a written agreement or purchase order
instrument, providing for a total expenditure in excess of
$25,000.00, whereby a contracting agency is committed to
expend or does expend funds in return for labor, services,
supplies, equipment, materials or any combination of the
foregoing, to be performed for, or rendered or furnished to the
contracting agency; or (ii) a written agreement in excess of
$100,000.00 whereby a contracting agency is committed to
expend or does expend funds for the acquisition, construction,
demolition, replacement, major repair or renovation of real
property and improvements thereon; or (iii) a written agreement
in excess of $100,000.00 whereby the owner of a State assisted
housing project is committed to expend or does expend funds
for the acquisition, construction, demolition, replacement,
major repair or renovation of real property and improvements
thereon for such project, then the following shall apply and by
signing this agreement the Contractor certifies and affirms that
it is Contractor’s equal employment opportunity policy that:

(a) The Contractor will not discriminate against employees or
applicants for employment because of race, creed, color,
national origin, sex, age, disability or marital status, shall make
and document its conscientious and active efforts to employ and
utilize minority group members and women in its work force
on State contracts and will undertake or continue existing
programs of affirmative action to ensure that minority group
members and women are afforded equal employment
opportunities without discrimination. Affirmative action shall
mean recruitment, employment, job assignment, promotion,
upgradings, demotion, transfer, layoff, or termination and rates
of pay or other forms of compensation;

(b) at the request of the contracting agency, the Contractor shall
request each employment agency, labor union, or authorized
representative of workers with which it has a collective
bargaining or other agreement or understanding, to furnish a
written statement that such employment agency, labor union or
representative will not discriminate on the basis of race, creed,
color, national origin, sex, age, disability or marital status and
that such union or representative will affirmatively cooperate in
the implementation of the Contractor’s obligations herein; and

(c) the Contractor shall state, in all solicitations or
advertisements for employees, that, in the performance of the
State contract, all qualified applicants will be afforded equal
employment opportunities without discrimination because of
race, creed, color, national origin, sex, age, disability or marital
status.

Contractor will include the provisions of “(a), (b) and (c)”
above, in every subcontract over $25,000.00 for the
construction, demolition, replacement, major repair,
renovation, planning or design of real property and
improvements thereon (the “Work™) except where the Work is
for the beneficial use of the Contractor. Section 312 does not
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apply to: (i) work, goods or services unrelated to this contract;
or (ii) employment outside New York State. The State shall
consider compliance by a contractor or subcontractor with the
requirements of any federal law concerning equal employment
opportunity which effectuates the purpose of this clause. The
contracting agency shall determine whether the imposition of
the requirements of the provisions hereof duplicate or conflict
with any such federal law and if such duplication or conflict
exists, the contracting agency shall waive the applicability of
Section 312 to the extent of such duplication or conflict.
Contractor will comply with all duly promulgated and lawful
rules and regulations of the Department of Economic
Development’s Division of Minority and Women’s Business
Development pertaining hereto.

13. CONFLICTING TERMS. In the event of a conflict
between the terms of the contract (including any and all
attachments thereto and amendments thereof) and the terms of
this Appendix A, the terms of this Appendix A shall control.

14. GOVERNING LAW. This contract shall be governed by
the laws of the State of New York except where the Federal
supremacy clause requires otherwise.

15. LATE PAYMENT. Timeliness of payment and any
interest to be paid to Contractor for late payment shall be
governed by Article 11-A of the State Finance Law to the extent
required by law.

16. NO ARBITRATION. Disputes involving this contract,
including the breach or alleged breach thereof, may not be
submitted to binding arbitration (except where statutorily
authorized), but must, instead, be heard in a court of competent
jurisdiction of the State of New York.

17. SERVICE OF PROCESS. In addition to the methods of
service allowed by the State Civil Practice Law & Rules
(“CPLR”), Contractor hereby consents to service of process
upon it by registered or certified mail, return receipt requested.
Service hereunder shall be complete upon Contractor’s actual
receipt of process or upon the State’s receipt of the return
thereof by the United States Postal Service as refused or
undeliverable. Contractor must promptly notify the State, in
writing, of each and every change of address to which service
of process can be made. Service by the State to the last known
address shall be sufficient. Contractor will have thirty (30)
calendar days after service hereunder is complete in which to
respond.

18. PROHIBITION ON PURCHASE OF TROPICAL
HARDWOODS. The Contractor certifies and warrants that all
wood products to be used under this contract award will be in
accordance with, but not limited to, the specifications and
provisions of Section 165 of the State Finance Law, (Use of
Tropical Hardwoods) which prohibits purchase and use of
tropical hardwoods, unless specifically exempted, by the State
or any governmental agency or political subdivision or public
benefit corporation. Qualification for an exemption under this
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law will be the responsibility of the contractor to establish to
meet with the approval of the State.

In addition, when any portion of this contract involving the use
of woods, whether supply or installation, is to be performed by
any subcontractor, the prime Contractor will indicate and
certify in the submitted bid proposal that the subcontractor has
been informed and is in compliance with specifications and
provisions regarding use of tropical hardwoods as detailed in
§ 165 State Finance Law. Any such use must meet with the
approval of the State; otherwise, the bid may not be considered
responsive. Under bidder certifications, proof of qualification
for exemption will be the responsibility of the Contractor to
meet with the approval of the State.

19. MACBRIDE FAIR EMPLOYMENT PRINCIPLES. In
accordance with the MacBride Fair Employment Principles
(Chapter 807 of the Laws of 1992), the Contractor hereby
stipulates that the Contractor either (a) has no business
operations in Northern Ireland, or (b) shall take lawful steps in
good faith to conduct any business operations in Northern
Ireland in accordance with the MacBride Fair Employment
Principles (as described in Section 165 of the New York State
Finance Law), and shall permit independent monitoring of
compliance with such principles.

20. OMNIBUS PROCUREMENT ACT OF 1992. It is the
policy of New York State to maximize opportunities for the
participation of New York State business enterprises, including
minority- and women-owned business enterprises as bidders,
subcontractors and suppliers on its procurement contracts.

Information on the availability of New York State
subcontractors and suppliers is available from:

NYS Department of Economic Development

Division for Small Business and Technology Development
625 Broadway

Albany, New York 12245

Telephone: 518-292-5100

A directory of certified minority- and women-owned business
enterprises is available from:

NYS Department of Economic Development

Division of Minority and Women’s Business Development
633 Third Avenue 33rd Floor

New York, NY 10017

646-846-7364

email: mwbebusinessdev(@esd.ny.gov
https://ny.newnycontracts.com/FrontEnd/searchcertifieddir

ectory.asp

The Omnibus Procurement Act of 1992 (Chapter 844 of the
Laws of 1992, codified in State Finance Law § 139-i and Public
Authorities Law § 2879(3)(n)—(p)) requires that by signing this
bid proposal or contract, as applicable, Contractors certify that
whenever the total bid amount is greater than $1 million:
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(a) The Contractor has made reasonable efforts to encourage
the participation of New York State Business Enterprises as
suppliers and subcontractors, including certified minority- and
women-owned business enterprises, on this project, and has
retained the documentation of these efforts to be provided upon
request to the State;

(b) The Contractor has complied with the Federal Equal
Opportunity Act of 1972 (P.L. 92-261), as amended;

(¢) The Contractor agrees to make reasonable efforts to provide
notification to New York State residents of employment
opportunities on this project through listing any such positions
with the Job Service Division of the New York State
Department of Labor, or providing such notification in such
manner as is consistent with existing collective bargaining
contracts or agreements. The Contractor agrees to document
these efforts and to provide said documentation to the State
upon request; and

(d) The Contractor acknowledges notice that the State may seek
to obtain offset credits from foreign countries as a result of this
contract and agrees to cooperate with the State in these efforts.

21. RECIPROCITY AND SANCTIONS PROVISIONS.
Bidders are hereby notified that if their principal place of
business is located in a country, nation, province, state or
political subdivision that penalizes New York State vendors,
and if the goods or services they offer will be substantially
produced or performed outside New York State, the Omnibus
Procurement Act 1994 and 2000 amendments (Chapter 684 and
Chapter 383, respectively, codified in State Finance Law
§ 165(6) and Public Authorities Law § 2879(5)) require that
they be denied contracts which they would otherwise obtain.
NOTE: As of May 2023, the list of discriminatory jurisdictions
subject to this provision includes the states of South Carolina,
Alaska, West Virginia, Wyoming, Louisiana and Hawaii.

22. COMPLIANCE WITH BREACH NOTIFICATION
AND DATA SECURITY LAWS. Contractor shall comply
with the provisions of the New York State Information Security
Breach and Notification Act (General Business Law §§ 899-aa
and 899-bb and State Technology Law § 208).

23. COMPLIANCE WITH CONSULTANT
DISCLOSURE LAW. If this is a contract for consulting
services, defined for purposes of this requirement to include
analysis, evaluation, research, training, data processing,
computer programming, engineering, environmental, health,
and mental health services, accounting, auditing, paralegal,
legal or similar services, then, in accordance with Section 163
(4)(g) of the State Finance Law (as amended by Chapter 10 of
the Laws of 2006), the Contractor shall timely, accurately and
properly comply with the requirement to submit an annual
employment report for the contract to the agency that awarded
the contract, the Department of Civil Service and the State
Comptroller.
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24, PROCUREMENT LOBBYING. To the extent this
agreement is a “procurement contract” as defined by State
Finance Law §§ 139-j and 139-k, by signing this agreement the
contractor certifies and affirms that all disclosures made in
accordance with State Finance Law §§ 139-j and 139-k are
complete, true and accurate. In the event such certification is
found to be intentionally false or intentionally incomplete, the
State may terminate the agreement by providing written
notification to the Contractor in accordance with the terms of
the agreement.

25. CERTIFICATION OF_ REGISTRATION TO
COLLECT SALES AND COMPENSATING USE TAX BY
CERTAIN STATE CONTRACTORS, AFFILIATES AND
SUBCONTRACTORS.

To the extent this agreement is a contract as defined by Tax Law
§ 5-a, if the contractor fails to make the certification required
by Tax Law § 5-a or if during the term of the contract, the
Department of Taxation and Finance or the covered agency, as
defined by Tax Law § 5-a, discovers that the certification, made
under penalty of perjury, is false, then such failure to file or
false certification shall be a material breach of this contract and
this contract may be terminated, by providing written
notification to the Contractor in accordance with the terms of
the agreement, if the covered agency determines that such
action is in the best interest of the State.

26. IRAN DIVESTMENT ACT. By entering into this
Agreement, Contractor certifies in accordance with State
Finance Law § 165-a that it is not on the “Entities Determined
to be Non-Responsive Bidders/Offerers pursuant to the New
York State Iran Divestment Act of 2012 (“Prohibited Entities
List”) posted at: https://ogs.ny.gov/iran-divestment-act-2012

Contractor further certifies that it will not utilize on this
Contract any subcontractor that is identified on the Prohibited
Entities List. Contractor agrees that should it seek to renew or
extend this Contract, it must provide the same certification at
the time the Contract is renewed or extended. Contractor also
agrees that any proposed Assignee of this Contract will be
required to certify that it is not on the Prohibited Entities List
before the contract assignment will be approved by the State.

During the term of the Contract, should the state agency receive
information that a person (as defined in State Finance Law
§ 165-a) is in violation of the above-referenced certifications,
the state agency will review such information and offer the
person an opportunity to respond. If the person fails to
demonstrate that it has ceased its engagement in the investment
activity which is in violation of the Act within 90 days after the
determination of such violation, then the state agency shall take
such action as may be appropriate and provided for by law, rule,
or contract, including, but not limited to, imposing sanctions,
seeking compliance, recovering damages, or declaring the
Contractor in default.
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The state agency reserves the right to reject any bid, request for
assignment, renewal or extension for an entity that appears on
the Prohibited Entities List prior to the award, assignment,
renewal or extension of a contract, and to pursue a
responsibility review with respect to any entity that is awarded
a contract and appears on the Prohibited Entities list after
contract award.

27. ADMISSIBILITY OF REPRODUCTION OF
CONTRACT. Notwithstanding the best evidence rule or any
other legal principle or rule of evidence to the contrary, the
Contractor acknowledges and agrees that it waives any and all
objections to the admissibility into evidence at any court
proceeding or to the use at any examination before trial of an
electronic reproduction of this contract, in the form approved
by the State Comptroller, if such approval was required,
regardless of whether the original of said contract is in
existence.
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Appendix Q

MODIFICATION OF STANDARD DEPARTMENT OF HEALTH CONTRACT LANGUAGE

State of New York Agreement, Subsection F, Section I, General Terms and Conditions, is
replaced in its entirety with the following:

F. For the purposes of this Contract, the term “Proposal” includes all Appendix D-1
documents as marked on the face page hereof and approved by the Department. For the purposes
of this Contract, Appendix D includes the Invitation and Requirements for Insurer Certification and
Recertification for Participation as amended, including questions and answer documents (the body of
which is attached) and Attachments, which are set forth in their entirety at:
https://info.nystateofhealth.ny.gov/invitation

State of New York Agreement, Section II, Payment and Reporting, is replaced in its entirety with
the following:

II. Payment and Reporting

Payment by the Department (New York State Department of Health) shall be made in
accordance with Article XI-A of the New York State Finance Law. Payment terms will
be in Accordance with Appendix C.

Payment shall only be rendered electronically unless payment by paper check is expressly
authorized by the Commissioner, in the Commissioner's sole discretion, due to extenuating
circumstances. Such electronic payment shall be made in accordance with ordinary State
procedures and practices. The CONTRACTOR shall comply with the State Comptroller's
procedures to authorize electronic payments. Authorization forms are available at the State
Comptroller's website at www.osc.state.ny.us/epay/index.htm, by email at
helpdesk@sfs.ny.gov or by telephone at 1-855-233-8363. CONTRACTOR acknowledges
that it will not receive payment under this Contract if it does not comply with the State
Comptroller's electronic payment procedures, except where the Commissioner has expressly
authorized payment by paper check as set forth above.

In addition to the Electronic Payment Authorization Form, a Substitute Form W-9, must
be on file with the Office of the State Comptroller, Bureau of Accounting Operations.
Additional information and procedures for enrollment can be found at
http://www.osc.state.ny.us/vendors/vendorguide/guide.htm.

Funds provided pursuant to this Agreement shall not be used for any partisan political
activity, or for activities that may influence legislation or the election or defeat of any
candidate for public office.
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NEW YORK STATE DEPARTMENT OF HEALTH CONTRACT

This Contract is made by and between the New York State Department of Health
(DEPARTMENT) and the CONTRACTOR identified on the face page.

WITNESSETH:

|:| WHEREAS, the DEPARTMENT has formally requested vendors to submit bid proposals for the
project described in Appendix B for which bids were opened on the date noted on the face pages
of this Contract; and the DEPARTMENT has determined that the CONTRACTOR is the
successful bidder, and the CONTRACTOR covenants that it is willing and able to undertake the
services and provide the necesssary materials, labor and equipment;

|:| WHEREAS, the DEPARTMENT has determined, without a formal bid proposal, that it
is in need of the services described in Appendix C; and the CONTRACTOR
covenants that it is willing and able to undertake the services and provide thenecessary
materials, labor and equipment in connection therewith;

NOW THEREFORE, in consideration of the terms, promises, responsibilities, and covenants set forth
below the parties agree as follows:

. General Terms and Conditions

A. This Contract incorporates the face pages attached and all of the marked appendices
identified on the face page.

B. The maximum compensation for the Contract term of this Contract shall not exceed the
amount specified on the face page.

C. This Contract may be renewed for an additional period (PERIOD), as specified on the face
page.

D. To amend or exercise any renewal option of this Contract, the parties shall prepare new
appendices, to the extent that any require modification, and a Contract Amendment Form
in the format provided by the DEPARTMENT (Appendix X). Any terms of this Contract not
modified shall remain in effect for each PERIOD of the Contract. The Contract Amendment
Form is subject to the approval of the Office of the State Comptroller. This Contract may
not be amended orally. The CONTRACTOR shall not make any changes in the scope of
work at any time without prior authorization in writing from the DEPARTMENT and without
prior approval in writing of the amount of compensation for such changes.

E. Appendix A (Standard Clauses as required by the Attorney General for all State
Contracts) takes precedence over all other parts of the Contract.

F. For the purposes of this Contract, the term “Proposal” includes all Appendix C documents
as marked on the face page.

NYSDHC - Page 1
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G. The CONTRACTOR is an independent contractor and may neither hold itself out nor claim
to be an officer, employee or subdivision of the DEPARTMENT nor make any claims,
demand or application to or for any right based upon any different status.

H. The CONTRACTOR agrees, throughout the term of this Contract, to maintain, at
CONTRACTOR'’S expense, those benefits to which its employees are entitled by law,
including health benefits, any necessary insurance for its employees, including
professional liability, worker's compensation, disability and unemployment insurance, and
to provide the DEPARTMENT with certification of such insurance upon request. The
CONTRACTOR remains responsible for all applicable federal, state, and local taxes, and
all FICA contributions.

I.  For the purposes of this Contract, the Appendix B includes all Request for Proposal
(RFP) or Funding Availability Solicitation (FAS) documents including questions and
answer documents, amendments and attachments.

J. CONTRACTOR is under an affirmative duty to be informed by personal examination of
the specifications and location of the proposed work and by such other means as it may
select, of character, quality and extent of work to be performed and the conditions under
which the Contract is to be executed.

K. The DEPARTMENT will make no allowance or concession to a CONTRACTOR for any
alleged misunderstanding or deception because of quantity, quality, character, location or
other conditions.

L. The CONTRACTOR shall have a representative to provide supervision of the work which
CONTRACTOR employees are performing to ensure complete and satisfactory
performance with the terms of this Contract. This representative shall also be authorized
to receive and put into effect promptly all orders, directions and instructions from the
DEPARTMENT. A confirmation in writing of such orders or directions will be given by the
DEPARTMENT when so requested from the CONTRACTOR.

M. If the DEPARTMENT is of the opinion that the services required by the
specifications cannot satisfactorily be performed because of insufficiency of
personnel, the DEPARTMENT shall have the authority to require the
CONTRACTOR to use such additional personnel, to take such steps necessary to
perform the services satisfactorily at no additional cost to the DEPARTMENT.

N. The DEPARTMENT shall conduct any inspection at a time during normal business hours
where the activities of the work under this Contract are taking place and in a manner so
as not to unreasonably disrupt the CONTRACTOR'S business. During its inspection the
DEPARTMENT may view and audit any materials related to this Contract.

O. No failure by the DEPARTMENT at any time to give notice of any breach by the other
party of, or to require compliance with, any condition or provision of this Contract shall be
deemed a waiver of similar or dissimilar provisions or conditions at the same or at any
prior or subsequent time.

Payment and Reporting

A. The CONTRACTOR shall submit complete and accurate invoices and/or vouchers,
together with supporting documentation required by this Contract, the DEPARTMENT and
the State Comptroller, to the DEPARTMENT’S designated payment office in order to
receive payment to one of the following addresses:

1. Preferred Method: Email a .pdf copy of your signed voucher to the BSC
at: accountspayable@ogs.ny.gov with a subject field as follows:

NYSDHC - Page 2
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Subject: Unit ID:
(Note: Do not send a paper copy in addition to your emailed voucher.)

2. Alternate Method: Mail vouchers to Business Service Center at the
following U.S. postal address:

NYS Department of Health
Unit ID:

Building 5, 5th Floor 1220 Washington Ave
Albany, NY 12226-1900

B. Payment of such invoices and/or vouchers by the DEPARTMENT shall be made in
accordance with Article XI-A of the New York State Finance Law.

Payment for invoices and/or vouchers submitted by the CONTRACTOR shall only be
rendered electronically unless payment by paper check is expressly authorized by the
Commissioner, in the Commissioner’s sole discretion, due to extenuating circumstances.
Such electronic payment shall be made in accordance with ordinary DEPARTMENT
procedures and practices. The CONTRACTOR shall comply with the State Comptroller’s
procedures to authorize electronic payments. Authorization forms are available at the
State Comptroller's website at www.osc.state.ny.us/epay/index.htm, by email at
helpdesk@sfs.ny.gov, or by telephone at 1-855-233-8363. CONTRACTOR acknowledges
that it will not receive payment on any invoices and/or vouchers submitted under this
Contract if it does not comply with the State Comptroller’s electronic payment procedures,
except where the Commissioner has expressly authorized payment by paper check as set
forth above.

In addition to the Electronic Payment Authorization Form, a Substitute Form W-9 must be
on file with the Office of the State Comptroller, Bureau of Accounting Operations.
Additional information and procedures for enrollment can be found at
http://www.osc.state.ny.us./vendors/vendorguide/guide.htm.

Payment terms shall be:

NYSDHC - Page 3
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Term and Termination

A. Upon approval of the Office of the State Comptroller this Contract shall be effective
for the term as specified on the face page.

B. This Contract may be terminated by mutual written agreement of the Contracting parties.

C. This Contract may be terminated by the DEPARTMENT for cause upon the failure of the
CONTRACTOR to comply with the terms and conditions of this Contract, including the
attachments hereto, provided that the DEPARTMENT shall give the CONTRACTOR
written notice via registered or certified mail, return receipt requested, or shall deliver same
by hand-receiving CONTRACTOR’S receipt therefore, such written notice to specify the
CONTRACTOR’S failure and the termination of this Contract. Termination shall be
effective ten (10) business days from receipt of such notice, established by the receipt
returned to the DEPARTMENT. The CONTRACTOR agrees to incur no new obligations
nor to claim for any expenses made after receipt of the notification of termination.

D. This Contract may be deemed terminated immediately at the option of the DEPARTMENT
upon the filing of a petition in bankruptcy or insolvency, by or against the CONTRACTOR.
Such termination shall be immediate and complete, without termination costs or further
obligations by the DEPARTMENT to the CONTRACTOR.

E. The DEPARTMENT reserves the right to stop the work being performed under this
Contract at any time that the DEPARTMENT deems the CONTRACTOR to be unwilling
or unable to perform the work to the satisfaction of the DEPARTMENT. In the event of
such cessation of work, and where the CONTRACTOR has been afforded an opportunity
to cure its inability to adequately perform within a reasonable time as specified by the
DEPARTMENT, but not to exceed 30 days, and the CONTRACTOR has failed to remedy
such defect of performance to the satisfaction of the DEPARTMENT, the DEPARTMENT
shall have the right to terminate this Contract and to arrange for the completion of the work
in such manner as the DEPARTMENT may deem advisable; and if the cost of having the
work completed by a replacement CONTRACTOR exceeds the amount of the initially-
awarded Contract, the CONTRACTOR and its surety shall be liable to the DEPARTMENT
for any excess cost on account thereof.

F. This Contract may be canceled at any time by the DEPARTMENT giving to the

CONTRACTOR not less than 30 days written notice that on or after a date therein specified
this Contract shall be deemed terminated and canceled.
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G. Provisions Upon Default

1. In the event that the CONTRACTOR, through any cause, fails to perform any of the
terms, covenants or promises of this Contract, the DEPARTMENT thereupon shall
have the right to terminate this Contract by giving notice in writing of the fact and date
of such termination to the CONTRACTOR.

2. If, in the judgment of the DEPARTMENT, the CONTRACTOR acts in such a way which
is likely to or does impair or prejudice the interests of the DEPARTMENT, the
DEPARTMENT shall thereupon have the right to terminate this Contract by
giving notice in writing of the fact and date of such termination to the
CONTRACTOR. The CONTRACTOR shall receive equitable compensation for such
services as shall, in the judgment of the State Comptroller, have been
satisfactorily performed by the CONTRACTOR prior to the effective date of
termination of this Contract, such compensation shall not exceed the total cost
incurred for the work which the CONTRACTOR was engaged in at the time of
termination, subject to audit by the State Comptroller.

H. Upon termination of this Contract, the following shall occur:

1. CONTRACTOR shall make available to the DEPARTMENT for examination all data,
records and reports relating to this Contract;

2. Except as otherwise provided in this Contract, the liability of the DEPARTMENT for

payments to the CONTRACTOR and the liability of the CONTRACTOR for services
hereunder shall cease.
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IV. Contract Insurance Requirements

A. Prior to the start of work under this Contract, the CONTRACTOR shall procure at its sole
cost and expense, and shall maintain in force at all times during the term of this Contract,
insurance of the types and in the amounts as herein below set forth, written by companies
authorized by the New York State Department of Financial Services to issue insurance in
the State of New York (“admitted” carriers) with an A.M. Best Company rating of “A-" or
better or as acceptable to the DEPARTMENT. Before commencing performance of the
work, the CONTRACTOR shall deliver to the DEPARTMENT evidence of such policies in
a form acceptable to the DEPARTMENT. These policies must be written in accordance
with the requirements of the paragraphs below, as applicable. The DEPARTMENT may,
at its sole discretion, accept policies of insurance written by a non-authorized carrier or
carriers when Certificates and/or other policy documentation is accompanied by a
completed Excess Lines Association of New York (ELANY) Affidavit; provided that nothing
herein shall be construed to require the DEPARTMENT to accept insurance placed with a
non-authorized carrier under any circumstances.

B. Conditions Applicable to Insurance. All policies of insurance required by this Contract must
meet the following requirements:

1. Coverage Types and Policy Limits. The types of coverage and policy limits required
from the CONTRACTOR are specified in subsection C Specific Coverages and Limits of
this section.

2. Policy Forms. Except as may be otherwise specifically provided herein or agreed in
writing by the DEPARTMENT, policies must be written on an occurrence basis. Under
certain circumstance, the DEPARTMENT may elect to accept policies written on a
claims-made basis provided that, at a minimum, the policy remains in force throughout
the performance of the services and for three (3) years after completion of the Contract.
If the policy is cancelled or not renewed during that time, the CONTRACTOR must
purchase at its sole expense Discovery Clause coverage sufficient to complete the 3-
year period after completion of the Contract. Written proof of this extended reporting
period must be provided to the DEPARTMENT prior to the policy’s expiration or
cancellation.

3. Certificates of Insurance/Notices. CONTRACTOR shall provide a Certificate or
Certificates of Insurance, in a form satisfactory to the DEPARTMENT, before
commencing any work under this Contract. Certificates shall reference the Contract
Number. Certificates shall be mailed to:

Name/Title:
Organization:
Address:
Address:

Unless otherwise agreed, policies shall be written so as to include a provision that the
policy will not be canceled, materially changed, or not renewed without at least 30
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days prior written notice except for non-payment as required by law to the
DEPARTMENT at the address specified above in this paragraph. In addition, if required
by the DEPARTMENT, the CONTRACTOR shall deliver to the DEPARTMENT within
forty-five (45) days of such request a copy of any or all policies of insurance not
previously provided, certified by the insurance carrier as true and complete.

Certificates of Insurance shall:
a. Be in the form approved by the DEPARTMENT.

b. Disclose any deductible, self-insured retention, aggregate limit or any exclusion to
the policy that materially changes the coverage required by this Contract.

c. Specify the Additional Insureds and Named Insureds as required herein.

d. Refer to this Contract by number, the Supplemental Certificate, and any other
attachments on the face of the certificate,

e. When coverage is provided by a non-admitted carrier, be accompanied by a
completed ELANY Affidavit, and

f. Be signed by an authorized representative of the insurance carrier or producer.

Only original documents (Certificates of Insurance, Supplemental Insurance
Certificates, and other attachments) will be accepted.

Electronic forms will be accepted as original documents, provided the subject electronic
document can be directly traced back to the insurance carrier, agent, or broker via email
distribution or similar means.

4. Primary Coverage. The liability and protective liability insurance policies shall provide
primary and non-contributory coverage to the DEPARTMENT for any claim arising from
the CONTRACTOR’'S Work under this CONTRACT, or as a result of the
CONTRACTOR'S activities. Insurance policies that remove or restrict blanket
contractual liability located in the “insured contract” definition (as stated in Section V,
Number 9, Item f in the ISO CGL policy) so as to limit coverage against claims that arise
out of the work, or that remove or modify the “insured contract” exception to the
employer’s liability exclusion, or that do not cover the additional insured for claims
involving injury or employees of the named insured or subcontractors, are not
acceptable.

5. Policy Renewal/Expiration. At least two weeks prior to the expiration of any policy
required by this Contract, evidence of renewal or replacement policies of insurance
with terms no less favorable to the DEPARTMENT than the expiring policies shall be
delivered to the DEPARTMENT in the manner required for service of notice in
subsection B.3. Certificates of Insurances/Notices of this Section. If, at any time during
the term of this Contract, the coverage provisions and limits of the policies required
herein do not meet the provisions and limits set forth in this Contract or proof thereof is
not provided to the DEPARTMENT, the CONTRACTOR shall immediately cease work
under this Contract. The CONTRACTOR shall not resume work under this Contract
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until authorized to do so by the DEPARTMENT. Any delay, time lost, or additional cost
incurred as a result of the CONTRACTOR not having insurance required by this
Contract or not providing proof of same in a form acceptable to the DEPARTMENT
shall not give rise to a delay claim or any other claim against the DEPARTMENT.
Should the CONTRACTOR fail to provide or maintain any insurance required by this
Contract, or proof thereof is not provided to the DEPARTMENT, the DEPARTMENT
may withhold further Contract payments, treat such failure as a breach or default of the
Contract, and/or, after providing written notice to the CONTRACTOR, require the
Surety, if any, to secure appropriate coverage and/or purchase insurance complying
with this Contract and charge back such purchase to the CONTRACTOR.

Self-Insured Retention/Deductibles. Certificates of Insurance must indicate the
applicable deductible/self-insured retentions above $100,000.00, which are subject to
approval from the DEPARTMENT. Additional surety/security may be required in certain
circumstances. The CONTRACTOR shall be solely responsible for all claimexpenses
and loss payments within the deductible or self-insured retention.

Subcontractors. Should the CONTRACTOR engage a subcontractor, the
CONTRACTOR shall endeavor to impose the insurance requirements of this
document on the subcontractor, as applicable. Required insurance limits should be
determined commensurate with the work of the subcontractor. Proof thereof shall be
supplied to the DEPARTMENT.

C. Specific Coverages and Limits

The types of insurance and minimum policy limits shall be as follows:

1.

Workers’ Compensation

For work to be performed in New York State, the CONTRACTOR shall provide and
maintain coverage during the life of this Contract for the benefit of such employees as
are required to be covered by the NYS Workers’ Compensation Law. The
CONTRACTOR shall provide notice to the DEPARTMENT immediately if
CONTRACTOR’S Workers' Compensation coverage has lapsed or terminated during
the PERIOD of this Contract.

If the Contract involves work on or near a shoreline, a U.S. Longshore and Harbor
Workers’ Compensation Act and/or Jones Act policy as applicable must be provided.
Any waiver of this requirement must be approved by the DEPARTMENT and will only
be granted in unique or unusual circumstances.

Unless the CONTRACTOR is a political sub-division of New York State, evidence of
Workers’ Compensation and Employers Liability coverage must be provided on one of
the following forms specified by the Commissioner of the Workers’ Compensation
Board:

a. C-105.2 (September 2007, or most current version) — Certificate of Workers’
Compensation Insurance.

b. U-26.3 — Certificate of Workers’ Compensation Insurance from the State Insurance
Fund.
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c. GSI-105/S1-12 — Certificate of Workers’ Compensation Self Insurance.
d. CE-200 - Certificate of Attestation of Exemption (If CONTRACTOR meets the
requirements)

All forms are valid for one year from the date the form is signed/stamped, or until policy
expiration, whichever is earlier.

2. Disability Benefits
For work to be performed in New York State, the CONTRACTOR shall provide and
maintain coverage during the life of this Contract for the benefit of such employees as
are required to be covered by the NYS Disability Benefits Law. Any waiver of this
requirement must be approved by the DEPARTMENT and will only be granted in
unique or unusual circumstances. The CONTRACTOR shall provide notice to the
DEPARTMENT immediately if CONTRACTOR'’S Disability Benefits coverage has
lapsed or terminated during the PERIOD of this Contract.
Evidence of Disability Benefits coverage must be provided on one of the following
forms specified by the Commissioner of the Workers’ Compensation Board:

a. DB-120.1 (May 2006 or most current version) — Certificate of Insurance Coverage
under the NYS Disability Benefits Law

b. DB-155 — Certificate of Disability SelfInsurance

c. CE-200 - Certificate of Attestation of Exemption

All forms are valid for one year from the date the form is signed/stamped, or until policy
expiration, whichever is earlier.

3. Commercial General Liability

For work to be performed in New York State, the CONTRACTOR shall provide and
maintain Commercial General Liability Insurance (CGL) covering the liability of the
CONTRACTOR for bodily injury, property damage, and personal/advertising injury
arising from all work and operations under this Contract, using form CG 00 01 12 07 or
a policy providing equivalent coverage. The limits under such policy shall not be less
than the following:

a. Each Occurrence limit - $1,000,000

b. General Aggregate - $2,000,000

c. Products/Completed Operations must be equivalent to the “General Aggregate”
limit

d. Personal/Advertising Injury - $1,000,000

e. Damage to Rented Premises - $50,000

f. Medical Expense - $5,000

Coverage shall include, if applicable, the following:
a. premises liability;

b. independent contractors/subcontractors;
c. blanket Contractual liability, including tort liability of another assumed in a Contract;
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d. defense and/or indemnification obligations, including obligations assumed under
this Contract;

e. cross liability for additional insureds;

f. products/completed operations for a term of no less than 3 years, commencing
upon acceptance of the work, as required by this Contract;

g. explosion, collapse, and underground hazards;

h. CONTRACTOR means and methods;

i. liability resulting from Section 240 or Section 241 of the New York State Labor Law;
and

j. Cybersecurity Liability.

The following ISO forms must be endorsed to the policy:

a. CG 00010196 oran equivalent — Commercial General Liability Coverage

Form

b. CG 20 10 11 85 or an equivalent — Additional Insured-Owner, Lessees or
CONTRACTORS (Form B)

c. CG 2503 11 85 or an equivalent — Designated Construction Project(s) general
aggregate limit (only required for construction Contracts).

Limits may be provided through a combination of primary and umbrella/excess liability
policies. The CGL aggregate shall be endorsed to apply on a per project basis for
construction Contracts.

Policies shall name the State of New York as Additional Insured, and such coverage
shall be extended to afford Additional Insured status to those entities during the
Products/Completed Operations term.

The CGL policy, and any umbrella/excess policies used to meet the “Each Occurrence”
limits specified above, must be endorsed to be primary with respects to the coverage
afforded the Additional Insureds, and such policy(ies) shall be primary to, and non-
contributing with, any other insurance maintained by the DEPARTMENT. Any other
insurance maintained by the DEPARTMENT shall be in excess of and shall not
contribute with the CONTRACTOR'S or subcontractor’s insurance, regardless of the
“Other Insurance” clause contained in either party’s policy of insurance.
4. Commercial Automobile Liability

Commercial Auto Liability insurance covering liability arising out of the use of any motor
vehicle in connection with the work, including owned, leased, hired and non-owned
vehicles bearing or, under the circumstances under which they are being used, required
by the Motor Vehicle Laws of the State of New York to bear, license plates. Such policy
shall have a combined single limit for Bodily Injury and Property Damage of at least one
million dollars and shall name the State of New York as additional insured. The limits
may be provided through a combination of primary and umbrella/excess liability policies.
If this Contract involves the removal of hazardous waste from the project site or
otherwise transporting hazardous materials, pollution liability coverage for covered
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autos shall be provided by form CA 99 48 03 06 or CA 00 12 03 06 and the Motor Carrier
Act Endorsement (MCS90) shall be attached.

5. Umbrella and Excess Liability

When the limits of the CGL, Auto, and/or Employers Liability policies procured are
insufficient to meet the limits specified, the CONTRACTOR shall procure and maintain
Commercial Umbrella and/or Excess Liability policies with limits in excess of the
primary; provided, however, that the total amount of insurance coverage is at least equal
to the requirements set forth above. Such policies shall follow the same form as the
primary. Any insurance maintained by the DEPARTMENT or any additional insured
shall be considered excess of and shall not contribute with any other insurance
procured and maintained by the CONTRACTOR including primary, umbrella and
excess liability regardless of the “other insurance” clause contained in either party’s

policy.

Conflicts of Interest

A.

Prior to the execution of this Contract, the CONTRACTOR shall provide to the
DEPARTMENT a form (Attachment 4, Contractor Assurance of No Conflict of Interest
or Detrimental Effect), signed by an authorized executive or legal
representative, attesting that the CONTRACTOR’S performance of the services does not
and will not «create a conflict of interest with, nor position the
CONTRACTOR to breach any other Contract currently in force with the State of
New York, and that the CONTRACTOR will not act in any manner that is detrimental to
any State of New York project in which the CONTRACTOR is rendering services.

The CONTRACTOR hereby reaffirms the attestations made in Attachment 4 and

further covenants and represents that there is and shall be no actual or potential conflict
of interest that could prevent the CONTRACTOR'S satisfactory or ethical performance of
duties required to be performed pursuant to the terms of this Contract. The
CONTRACTOR shall have a duty to notify the DEPARTMENT immediately of any actual
or potential conflicts of interest.

In conjunction with any subcontract under this Contract, the CONTRACTOR shall obtain
and deliver to the DEPARTMENT, prior to entering into a subcontract, Attachment 4
Contractor Assurance of No Conflict of Interest or Detrimental Effect form, signed by an
authorized executive or legal representative of the  subcontractor. The
CONTRACTOR shall also require in any subcontracting contract that the
subcontractor, in conjunction with any further subcontracting contract, obtain and
deliver to the DEPARTMENT a signed and completed Contractor Assurance of No
Conflict of Interest or Detrimental Effect form for each of its subcontractors prior to
entering into a subcontract.

The CONTRACTOR shall disclose any existing or contemplated relationship with any
other person or entity, including relationships with any member, shareholders of 5% or
more, parent, subsidiary, or affiliated entity which would constitute an actual or potential
conflict of interest or appearance of impropriety, relating to other clients/customers of the
CONTRACTOR or former officers and employees of the DEPARTMENT and its affiliates,
in connection with rendering services enumerated in this Contract. If a conflictdoes
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or might exist, please describe how you will eliminate or prevent it. Indicate what
procedures will be followed to detect, notify the DEPARTMENT of, and resolve any such
conflicts. The DEPARTMENT will review the nature of any relationships and reserves the
right to terminate this Contract for any reason, or for cause, if, in the judgment of the
DEPARTMENT, a real or potential conflict of interest cannot be cured.

E. The CONTRACTOR shall disclose whether it or any of its members, shareholders of 5%
or more, parents, affiliates, or subsidiaries have been the subject of any investigation or
disciplinary action by the New York State Joint Commission on Public Ethics, or its
predecessors or its predecessor entities (collectively, “Commission”), and if so, shall
include a brief description indicating how any matter before the Commission was resolved
or whether it remains unresolved. The DEPARTMENT will review the nature of any
relationships and reserves the right to terminate this Contract for any reason, or for cause,
if, in the judgment of the DEPARTMENT, a real or potential conflict of interest cannot be
cured.

F. The DEPARTMENT and the CONTRACTOR recognize that conflicts may occur in the
future because the CONTRACTOR may have existing, or establish new, relationships.
The DEPARTMENT will review the nature of any relationships and reserves the right to
terminate this Contract for any reason, or for cause, if, in the judgment of the
DEPARTMENT, a real or potential conflict of interest cannot be cured.

Public Officers Law

Contractors, consultants, vendors, and subcontractors may hire former employees of the
DEPARTMENT. However, for informational purposes, in accordance with New York Public
Officers Law, former employees of the State Agency or Authority may neither appear nor
practice before the State Agency or Authority, nor receive compensation for services rendered
on a matter before the State Agency or Authority, for a period of two years following their
separation from State Agency or Authority service. In addition, former State Agency or
Authority employees are subject to a “lifetime bar” from appearing before the State Agency or
Authority or receiving compensation for services regarding any transaction in which they
personally participated or which was under their active consideration during their tenure with
the State Agency or Authority.

Ethics Requirements

The CONTRACTOR and its subcontractors shall not engage any person who is, or has been
at any time, in the employ of the DEPARTMENT to perform services in violation of the
provisions of the New York Public Officers Law, other laws applicable to the service of
DEPARTMENT employees, and the rules, regulations, opinions, guidelines or policies
promulgated or issued by the New York State Joint Commission on Public Ethics, or its
predecessors (collectively, the “Ethics Requirements”). The CONTRACTOR certifies that all
of its employees and those of its subcontractors who are former employees of the
DEPARTMENT and who are assigned to perform services under this Contract shall be
assigned in accordance with all Ethics Requirements. During the Term, no person who is
employed by the CONTRACTOR or its subcontractors and who is disqualified from providing
services under this Contract pursuant to any Ethics Requirements may share in any net
revenues of the CONTRACTOR or its subcontractors derived from this Contract. The
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CONTRACTOR shall identify and provide the DEPARTMENT with notice of those employees
of the CONTRACTOR and its subcontractors who are former employees of the
DEPARTMENT that will be assigned to perform services under this Contract, and ensure that
such employees comply with all applicable laws and prohibitions. The DEPARTMENT may
request that the CONTRACTOR provide whatever information the DEPARTMENT deems
appropriate about each such person’s engagement, work cooperatively with the
DEPARTMENT to solicit advice from the New York State Joint Commission on Public Ethics,
and, if deemed appropriate by the DEPARTMENT, instruct any such person to seek the
opinion of the New York State Joint Commission on Public Ethics. The DEPARTMENT shall
have the right to withdraw or withhold approval of any subcontractor if utilizing such
subcontractor for any work performed hereunder would be in conflict with any of the Ethics
Requirements. The DEPARTMENT shall have the right to terminate this Contract at any time
if any work performed hereunder is in conflict with any of the Ethics Requirements.

Subcontracting

A. The CONTRACTOR agrees not to subcontract any of its services, as indicated in

Scope of Work, without the prior written approval of the DEPARTMENT. Approval shall not be

unreasonably withheld upon receipt of written request to subcontract.

B. The CONTRACTOR may arrange for a portion/s of its responsibilities under this
Contract to be subcontracted to qualified, responsible subcontractors, subject to
approval of the DEPARTMENT. If the CONTRACTOR determines to subcontract a
portion of the services, once known, the subcontractors must be clearly identified and the
nature and extent of their involvement in and/or proposed performance under this Contract
must be fully explained by the CONTRACTOR to the DEPARTMENT. As part of this
explanation, the CONTRACTOR must submit to the DEPARTMENT a completed
Contractor Assurance of No Conflict of Interest or Detrimental Effect form
(Attachment 4), from each known subcontractor as required under this section.

C. The CONTRACTOR retains ultimate responsibility for all services performed under the
Contract.

D. All subcontracts shall be in writing and shall contain provisions which are functionally

identical to and consistent with the provisions of this Contract, including, but not

limited to, the body of this Contract, Appendix A — Standard Clauses for New York
State Contracts and, if applicable, Appendix B. Unless waived in writing by the
DEPARTMENT, all subcontracts between the CONTRACTOR and subcontractors shall
expressly name the DEPARTMENT as the sole intended third party beneficiary of such
subcontract. The DEPARTMENT reserves the right to review and approve or reject any
subcontract, as well as any amendment to said subcontract(s), and this right shall not
make the DEPARTMENT a party to any subcontract or create any right, claim, orinterest
in the subcontractor or proposed subcontractor against the DEPARTMENT.

E. The DEPARTMENT reserves the right, at any time during the term of the Contract, to
verify that the written subcontract between the CONTRACTOR and subcontractors is in

compliance with all of the provisions of this Section and any other subcontract

provisions contained in this Contract.
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F. The CONTRACTOR shall give the DEPARTMENT immediate notice in writing of the
initiation of any legal action or suit which relates in any way to a subcontract with a
subcontractor or which may affect the performance of the CONTRACTOR’S duties under
the Contract. Any subcontract shall not relieve the CONTRACTOR in any way  of any
responsibility, duty and/or obligation of this Contract.

G. If at any time during performance under this Contract total compensation to a
subcontractor exceeds or is expected to exceed $100,000, that subcontractor shall be
required to submit and certify a Vendor Responsibility Questionnaire.

General Specifications

A. The work shall be commenced and shall be actually undertaken within such time as the
DEPARTMENT may direct by notice, whether by mail, e-mail, or other writing, whereupon
the undersigned will give continuous attention to the work as directed, to the end and with
the intent that the work shall be completed within such reasonable time or times, as the
case may be, as the DEPARTMENT may prescribe.

B. The CONTRACTOR will be required to complete the entire work or any part thereof as the
case may be, to the satisfaction of the DEPARTMENT in strict accordance with the
specifications and pursuant to this Contract.

C. CONTRACTOR will possess, and maintain, at no cost to the DEPARTMENT and for the
term of the Contract, all qualifications, licenses and permits to engage in the required
business as may be required within the jurisdiction where the work specified is to be
performed. Workers to be employed in the performance of this Contract will possess the
qualifications, training, licenses and permits as may be required within such jurisdiction.

D. Certification Regarding Debarment and Suspension

Regulations of the Department of Health and Human Services, located at Part 376 of Title
2 of the Code of Federal Regulations (CFR), implement Executive Orders 12549 and
12689 concerning debarment and suspension of participants in federal programs and
activities. Executive Order 12549 provides that, to the extent permitted by law, Executive
Departments and agencies shall participate in a government-wide system for non-
procurement debarment and suspension. Executive Order 12689 extends the debarment
and suspension policy to procurement activities of the federal government. A person who
is debarred or suspended by a federal agency is excluded from federal financial and non-
financial assistance and benefits under federal programs and activities, both directly
(primary covered transaction) and indirectly (lower tier covered transactions). Debarment
or suspension by one federal agency has government-wide effect.

Pursuant to the above-cited regulations, the DEPARTMENT (as a participant in a primary
covered transaction) may not knowingly do business with a person who is debarred,
suspended, proposed for debarment, or subject to other government-wide exclusion
(including any exclusion from Medicare and State health care program participation on or
after August 25, 1995), and the DEPARTMENT must require its prospective
CONTRACTORS, as prospective lower tier participants, to provide the certification as set
forth below:
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By signing this Contract or submitting a proposal pursuant to a solicitation issued by the
Department, the prospective lower tier participant is providing the certification set out
below:

a. The certification in this clause is a material representation of fact upon which
reliance was placed when this transaction was entered into. [fitis later
determined that the prospective lower tier participant knowingly rendered an
erroneous certification, in addition to the other remedies available, the Federal
Government, New York State or the DEPARTMENT may pursue available
remedies, including suspension and/or debarment.

b. The prospective lower tier participant shall provide immediate written notice to the
person to whom this proposal is submitted if at any time the prospective lower tier
participant learns that its certification was erroneous when submitted or has
become erroneous by reason of changed circumstances.

c. The terms covered transaction, debarred, suspended, ineligible, lower tier covered
transaction, participant, person, primary covered Transaction, principal, proposal,
and voluntarily excluded, as used in this Section, are defined in 2 CFR Part 180, as
supplemented by 2 CFR Part 376.

d. The prospective lower tier participant agrees by signing this Contract or submitting a
proposal pursuant to a solicitation issued by the DEPARTMENT that, should the
proposed covered transaction be entered into, it shall not knowingly enter into any
lower tier covered transaction with a person who is proposed for debarment under 2
CFR Part 180, as supplemented by 2 CFR Part 376, or 48 CFR Part 9, Subpart 9.4,
debarred, suspended, declared ineligible, or voluntarily excluded from participation
in this covered transaction, unless authorized by the DEPARTMENT.

e. The prospective lower tier participant further agrees by signing this Contract or
proposal that it will include this clause titled “Certification Regarding Debarment,
Suspension, Ineligibility and Voluntary Exclusion-Lower Tier Covered Transaction,’
without modification, in all lower tier covered transactions.

f A participant in a covered transaction may rely upon a certification of a prospective
participant in a lower tier covered transaction that it is not proposed for debarment
under 2 CFR Part 180, as supplemented by 2 CFR Part 376, or 48 CFR Part
9, Subpart 9.4, debarred, suspended, ineligible, or voluntarily excluded from
covered transactions, unless it knows that the certification is erroneous. A
participant may decide the method and frequency by which it determines the
eligibility of its principals. The DEPARTMENT strongly encourages each
participant to check the List of parties Excluded from Federal Procurement
and Non-procurement Programs in the System for Award Management.
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g. Nothing contained in the foregoing shall be construed to require establishment of a
system of records in order to render in good faith the certification required by this
Section.

h. Except for transactions authorized under paragraph (d) of this certification, if a
participant in a covered transaction knowingly enters into a lower tier covered
transaction with a person who is proposed for debarment under 2 CFR Part 180 or
48 CFR Part 9, Subpart 9.4, suspended, debarred, ineligible, or voluntarily
excluded from participation in this transaction, in addition to other remedies
available, the Federal Government, the New York State or the DEPARTMENT
may pursue available remedies, including suspension and/or debarment.

. Certification regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion
— Lower Tier Covered Transactions

i The prospective lower tier participant certifies, by signing this Contract or
submitting a proposal to the Department, that neither it nor its principals is
presently debarred, suspended, proposed for debarment, declared ineligible, or
voluntarily exclude from participation in this transaction by any federal agency.

i. Where the prospective lower tier participant is unable to certify to any of the
statements in this certification, such prospective participant shall attach an
explanation to this proposal.

E. Ownership Clauses

1.

Any materials, articles, papers, etc., developed by the CONTRACTOR under or in the
course of performing this Contract shall contain the following, or similar
acknowledgment: “Funded by the New York State Department of Health.” Any such
materials must be reviewed and approved by the DEPARTMENT for conformity with
the policies and guidelines of the DEPARTMENT prior to dissemination and/or
publication. It is agreed that such review will be conducted in an expeditious manner.
Should the review result in any unresolved disagreements regarding content, the
CONTRACTOR shall be free to publish in scholarly journals along with a disclaimer
that the views within the Article or the policies reflected are not necessarily those of
the New York State Department of Health. The DEPARTMENT reserves the right to
disallow funding for any educational materials not approved through its review process.

Any publishable or otherwise reproducible material developed under or in the course of
performing this Contract, dealing with any aspect of performance under this Contract,
or of the results and accomplishments attained in such performance, shall be the sole
and exclusive property of the DEPARTMENT, and shall not be published or otherwise
disseminated by the CONTRACTOR to any other party unless prior written approval is
secured from the DEPARTMENT or under circumstances as indicated in paragraph 1
of this subsection. Any and all net proceeds obtained by the CONTRACTOR resulting
from any such publication shall belong to and be paid over to the DEPARTMENT. The
DEPARTMENT shall have a perpetual royalty-free,non-
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exclusive and irrevocable right to reproduce, publish or otherwise use, and to authorize
others to use, any such material for governmental purposes.

No report, document or other data produced in whole or in part with the funds provided
under this Contract may be copyrighted by the CONTRACTOR or any of its employees,
nor shall any notice of copyright be registered by the CONTRACTOR or any of its
employees in connection with any report, document or other data developed pursuant
to this Contract, without express written permission of the DEPARTMENT.

All reports, data sheets, documents, etc. generated under this Contract shall be the
sole and exclusive property of the DEPARTMENT. The CONTRACTOR shall have no
right to disclose or use any of such material and documentation for any purpose
whatsoever, without the prior written approval of the DEPARTMENT or its authorized
agents.

This is a “Work for Hire” Contract. The DEPARTMENT will be the sole owner of all
source code and any software which is developed for use in any application software
provided to the DEPARTMENT as a part of this Contract.

F. Confidentiality Clause

The CONTRACTOR, its officers, agents and employees and subcontractors shall treat all
information which is obtained by it through its performance under this CONTRACT, as
confidential information to the extent required by the laws and regulations of the United
States and laws and regulations of the State of New York.

G. Date/Time Warranty

1.

2.

Definitions: For the purposes of this warranty, the following definitions apply:

“Product” shall include, without limitation: when solicited from a vendor in a state
government entity’s Contracts, RFPs, IFBs, or mini-bids, any piece or component of
equipment, hardware, firmware, middleware, custom or commercial software, or
internal components or subroutines therein which perform any date/time data
recognition, function, calculation, comparing or sequencing. Where services are
being furnished, e.g., consulting, systems integration, code or data conversion or data
entry, the term “Product” shall include resulting deliverables.

“Third Party Product” shall include product manufactured or developed by a corporate
entity independent from the vendor and provided by the vendor on a non-exclusive
licensing or other distribution Contract with the third party manufacturer. “Third Party
Product” does not include product where vendor is: (a) a corporate subsidiary or
affiliate of the third party manufacturer/developer; and/or

(b) the exclusive re-seller or distributor of product manufactured or developed by said
corporate entity.

Date/Time Warranty Statement

CONTRACTOR warrants that Product(s) furnished pursuant to this Contract shall,
when used in accordance with the Product documentation, be able to accurately
process date/time data (including, but not limited to, calculating, comparing, and

sequencing) transitions, including leap year calculations.
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Where a CONTRACTOR proposes or an acquisition requires that specific Products
must perform as a package or system, this warranty shall apply to the Products as a
system.

Where CONTRACTOR is providing ongoing services, including but not limited to:

@ consulting, integration, code or data conversion, b) maintenance or support
services, c) data entry or processing, or d) contract administration services (e.g., billing,
invoicing, claim processing), CONTRACTOR warrants that services shall be provided
in an accurate and timely manner without interruption, failure or error due to the
inaccuracy of CONTRACTOR’S business operations in processing date/time data
(including, but not limited to, calculating, comparing, and sequencing) various date/ time
transitions, including leap year calculations. CONTRACTOR shall be responsible for
damages resulting from any delays, errors or untimely performance resulting therefrom,
including but not limited to the failure or untimely performance of such services.

This Date/Time Warranty shall survive beyond termination or expiration of this Contract
through: (a) ninety (90) days or (b) the CONTRACTOR’S or Product manufacturer or
developer’s stated date/time warranty term, whichever is longer. Nothing in this warranty
statement shall be construed to limit any rights or remedies otherwise available under
this Contract for breach of warranty.

H. Lead Guidelines

All products supplied pursuant to this Contract shall meet local, state and federal
regulations, guidelines and action levels for lead as they exist at the time of the
DEPARTMENT’S acceptance of this Contract.

On-Going Responsibility

1.

General Responsibility Language: The CONTRACTOR shall at all times during this
Contract term remain responsible. The CONTRACTOR agrees, if requested by the
Commissioner of Health or his or her designee, to present evidence of its continuing
legal authority to do business in New York State, integrity, experience, ability, prior
performance, and organizational and financial capacity.

Suspension of Work (for Non-Responsibility): The Commissioner of Health or his or
her designee, in his or her sole discretion, reserves the right to suspend any or all
activities under this Contract, at any time, when he or she discovers information that
calls into question the responsibility of the CONTRACTOR. In the event of such
suspension, the CONTRACTOR will be given written notice outlining the particulars
of such suspension. Upon issuance of such notice, the CONTRACTOR must comply
with the terms of the suspension order. Contract activity may resume at such timeas
the Commissioner of Health or his or her designee issues a written notice authorizing
a resumption of performance under this Contract.

Termination (for Non-Responsibility): Upon written notice to the CONTRATOR, and a
reasonable opportunity to be heard with appropriate DEPARTMENT officials or staff,
this Contract may be terminated by Commissioner of Health or his or her designee at
the CONTRACTOR'’S expense where the CONTRACTOR is determined by the
Commissioner of Health or his or her designee to be non-responsible. In suchevent,
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the Commissioner of Health or his or her designee may complete the contractual
requirements in any manner he or she may deem advisable and pursue available
legal or equitable remedies for breach.

J. Indemnification

CONTRACTOR shall be fully liable for the actions of its agents, employees, partners or
subcontractors and shall fully indemnify and save harmless the DEPARTMENT from suits,
actions, damages and costs of every name and description relating to personal injury and
damage to real or personal tangible property and intellectual property, caused by any
intentional act or negligence of CONTRACTOR, its agents, employees, partners or
subcontractors, without limitation; provided, however, that the CONTRACTOR shall not
indemnify for that portion of any claim, loss or damage arising hereunder due to the
negligent act or failure to act of the DEPARTMENT.

K. Indemnification Relating to the Third Party Rights

1. The CONTRACTOR will also indemnify and hold the DEPARTMENT harmless from
and against any and all damages, expenses (including reasonable attorneys’ fees),
claims, judgments, liabilities and costs that may be finally assessed against the
DEPARTMENT in any action for infringement of a United States Letter Patent, or of
any copyright, trademark, trade secret or other third party proprietary right except to
the extent such claims arise from the DEPARTMENT’S gross negligence or willful
misconduct, provided that the DEPARTMENT shall give CONTRACTOR: (a) prompt
written notice of any action, claim or threat of infringement suit, or other suit, (b) the
opportunity to take over, settle or defend such action, claim or suit at CONTRACTOR’S
sole expense, and (c) assistance in the defense of any such action at the expense of
CONTRACTOR.

2 If usage shall be enjoined for any reason or if CONTRACTOR believes that it may be
enjoined, CONTRACTOR shall have the right, at its own expense and sole discretion to
take action in the following order of precedence: (a) to procure for the DEPARTMENT
the right to continue Usage; (b) to modify the service or Product so that Usage
becomes non-infringing, and is of at least equal quality and performance; or (c) to
replace said service or Product or part(s) thereof, as applicable, with non-infringing
service or Product of at least equal quality and performance. If the above remedies are
not available, the parties shall terminate this Contract, in whole or in part as necessary
and applicable, provided the DEPARTMENT is given a refund for any amounts paid for
the period during which Usage was not feasible.

L. Force Majeure

1. Aforce majeure occurrence is an event or effect that cannot be reasonably anticipated
or controlled by the DEPARTMENT or the CONTRACTOR, its subcontractors, or others
under the CONTRACTOR’S or its subcontractor's control. Force majeure
includes, but is not limited to, acts of God, acts of war, acts of public enemies, strikes,
fires, explosions, actions of the elements, floods, or other similar causes beyond the
control of the CONTRACTOR or the DEPARTMENT in the performance of this
Contract where non-performance, by exercise of reasonable diligence, cannot be
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prevented. The CONTRACTOR shall provide the DEPARTMENT with written notice
of any force majeure occurrence as soon as the force majeure occurrence giving rise
to a delay in CONTRACTOR'S performance under this Contract is known.

2. Neither the CONTRACTOR nor the DEPARTMENT shall be liable to the other for any
delay in or failure of performance under this Contract due to a force majeure
occurrence. Any such delay in or failure of performance shall not constitute default or
give rise to any liability for damages. The existence of such causes of such delay or
failure shall extend the period for performance to such extent as determined by the
CONTRACTOR and the DEPARTMENT to be necessary to enable complete
performance by the CONTRACTOR if reasonable diligence is exercised after the case
of delay or failure has been removed.

3. Notwithstanding the above, at the discretion of the DEPARTMENT where the delay or
failure will significantly impair the value of this Contract to the DEPARTMENT, the
DEPARTMENT may:

a. Accept allocated performance or deliveries from the CONTRACTOR. The
CONTRACTOR, however, hereby agrees to grant preferential treatment to the
DEPARTMENT with respect to product, materials, or services; or

b. Purchase from other sources (without recourse to and by the CONTRACTOR for
the costs and expenses thereof) to replace all or part of the product, materials, or
services which are the subject of the delay, which purchases may be deducted
from the Contract quantities without penalty or liability to the DEPARTMENT; or

c¢. Terminate the Contract, or the portion thereof which is subject to delays, and
thereby discharge any unexecuted portion of this Contract or the relevant part
thereof.

4. In addition, the DEPARTMENT reserves the right, at its sole discretion, to make an
equitable adjustment in the Contract terms and/or pricing should extreme and
unforeseen volatility in the marketplace affect pricing or the availability of supply.
“Extreme and unforeseen volatility in the marketplace” is defined as market
circumstances which meet the following criteria: (a) the volatility is due to causes
outside the control of the CONTRACTOR; (b) the volatility affects the marketplace or
industry, not just the particular source of supply utilized for performance of this
Contract; (c) the effect on pricing or availability of supply is substantial; and (d) the
volatility so affects the CONTRACTOR'’S performance that continued performance of
this Contract would result in a substantial loss.

M. Notices

All notices permitted or required hereunder shall be in writing and shall be
transmitted either:
a. via certified or registered United States mail, return receipt requested;
b. by facsimile transmission;
c. by personal delivery;
d. by expedited delivery service; or
e. by e-mail
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Such notices shall be addressed as follows or to such different addresses as the parties
may from time to time designate:

Contact at State of New York Department of Health

Name/Title
Address

Email

Phone/Fax

Contact at Contractor

Name/Title
Address

Email

Phone/Fax

Any such notices shall be deemed to have been given either at the time of personal
delivery or, in the case of expedited delivery service or certified or registered United States
mail, as of the date of first attempted delivery at the address and in the manner provided
herein, or in the case of facsimile transmission or email, upon receipt.

The parties may, from time to time, specify any new or different address in the United
States as their address for purpose of receiving notice under this Contract by giving fifteen
(15) days written notice to the other party sent in accordance herewith. The parties agree
to mutually designate individuals as their respective representative for the purposes of
receiving notices under this Contract. Additional individuals may be designated in writing
by the parties for purposes of implementation and administration/billing, resolving issues
and problems, and/or for dispute resolution.

. Provision Related to Consultant Disclosure Legislation

If this Contract is for the provision of consulting services as defined in Subdivision 17 of
Section 8 of the State Finance Law, the CONTRACTOR shall submit a "State Consultant
Services Form B, CONTRACTOR'S Annual Employment Report" no later than May 15th
following the end of each DEPARTMENT fiscal year included in this Contract term. This
report must be submitted to:

1. The NYS Department of Health, at the following address New York State Department
of Health, Bureau of Contracts Room 2827, Corning Tower, Albany, NY 12237; and

2. The NYS Office of the State Comptroller, Bureau of Contracts, 110 State Street, 11t
Floor, Albany NY 12236 ATTN: Consultant Reporting or via fax at (518) 474-8030 or
(518) 473-8808; and

3. The NYS Department of Civil Service, Albany NY 12239, ATTN: Consultant Reporting.
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. Provisions Related to New York State Information Security Breach and Notification Act

CONTRACTOR shall comply with the provisions of the New York State Information
Security Breach and Notification Act (General Business Law Section 899-aa; State
Technology Law Section 208). CONTRACTOR shall be liable for the costs associated with
such breach if caused by CONTRACTOR'’S negligent or willful acts or omissions, or the
negligent or willful acts or omissions of CONTRACTOR’S agents, officers, employees or
subcontractors.

. Technology Purchases Notification

The following provisions apply if this Request for Proposal (RFP) seeks proposals
for "Technology."

1.

For the purposes of this policy, "Technology" applies to all services and
commodities, voice/data/video and/or any related requirement, major software
acquisitions, systems modifications or upgrades, etc., that result in a technical
method of achieving a practical purpose or in improvements of productivity. The
purchase can be as simple as an order for new or replacement personal computers,
or for a consultant to design a new system, or as complex as a major systems
improvement or innovation that changes how an agency conducts its business
practices.

If this RFP results in procurement of software over $20,000, or of other technology
over $50,000, or where the DEPARTMENT determines that the potential exists for
coordinating purchases among New York State agencies and/or the purchase may
be of interest to one or more other New York State agencies, prior to award
selection, this RFP and all responses thereto are subject to review by the New York
State Office for Information Technology Services.

Accessibility of State Agency Web-based Intranet and Internet Information and
Applications. Any web-based intranet and Internet information and applications
development, or programming delivered pursuant to the Contract or procurement,
will comply with New York State Enterprise IT Policy NYS-P08-005, Accessibility of
Web-Based Information and Applications as such policy may be amended, modified
or superseded, which requires that state agency web-based intranet and Internet
information and applications are accessible to persons with disabilities. Web content
must conform to New York State Enterprise IT Policy NYS-P08-005, as determined
by quality assurance testing. Such quality assurance testing will be conducted by
the DEPARTMENT and awarded CONTRACTOR and the results of such testing
must be satisfactory to the DEPARTMENT before web content will be considered a
qualified deliverable under the Contract or procurement.
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APPENDIX M

PARTICIPATION BY MINORITY AND WOMEN-OWNED BUSINESS ENTERPRISES

General Provisions

A.

The New York State Department of Health is required to implement the provisions of New
York State Executive Law Article 15-A (Article 15-A) and 5 NYCRR Parts 140-145
("MWBE Regulations”) for all state Contracts as defined therein, with a value (1) in
excess of $25,000 for labor, services, equipment, materials, or any combination of the
foregoing or (2) in excess of $100,000 for real property renovations and construction.

The CONTRACTOR to this Contract agrees, in addition to_any other nondiscrimination
provision of this Contract and at no additional cost to the DEPARTMENT to fully comply

and cooperate with the DEPARTMENT in the implementation of New York State Executive
Law Article 15-A. These requirements include equal employment opportunities for minority
group members and women (“EEQ”) and contracting opportunities for certified minority
and women-owned business enterprises (‘MWBEs”). CONTRACTOR’s demonstration of
“good faith efforts” pursuant to 5 NYCRR §142.8 shall be a part of these requirements.
These provisions shall be deemed supplementary to, and not in lieu of, the
nondiscrimination provisions required by New York State Executive Law Article 15 (the
“‘Human Rights Law”) or other applicable federal, state or local laws.

Failure to comply with all of the requirements herein may result in a finding of non-
responsiveness, non-responsibility and/or a breach of this Contract, leading to the
withholding of funds or such other actions, liquidated damages pursuant to Section VIl of
this Appendix or enforcement proceedings as allowed by this Contract.

Contract Goals

A.

For purposes of this procurement, the DEPARTMENT hereby establishes an overall goal
of _% for MWBEs participation,__ % for Minority-Owned Business Enterprises
(“MBE”) participation and__% for Women-Owned Business Enterprises (“WBE”)
participation (based on the current availability of qualified MBEs and WBEs).

For purposes of providing meaningful participation by MWBEs on this Contract and
achieving the Contract Goals established in Section II-A hereof, CONTRACTOR should
reference the directory of New York State Certified MBWEs found at the following internet
address: http://www.esd.ny.gov/mwbe.html.

Additionally, CONTRACTOR is encouraged to contact the Division of Minority and
Women’s Business Development ((518) 292-5250; (212) 803-2414; or (716) 846-8200)
to discuss additional methods of maximizing participation by MWBESs on the Contract.

Where MWBE goals have been established herein, pursuant to 5 NYCRR §142.8,
CONTRACTOR must document “good faith efforts” to provide meaningful participation
by MWBESs as subcontractors or suppliers in the performance of this Contract. In
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accordance with Section 316-a of Article 15-A and 5 NYCRR §142.13, the
CONTRACTOR acknowledges that if CONTRACTOR is found to have willfully and
intentionally failed to comply with the MWBE participation goals set forth in this Contract,
such a finding constitutes a breach of this Contract and the CONTRACTOR shall be liable
to the DEPARTMENT for liquidated or other appropriate damages, as set forth herein.

lll. Equal Employment Opportunity (EEO)

A

B.

1.

CONTRACTOR agrees to be bound by the provisions of Article 15-A and the MWBE
Regulations promulgated by the Division of Minority and Women's Business
Development of the Department of Economic Development. If any of these terms or
provisions conflict with applicable law or regulations, such laws and regulations shall
supersede these requirements.

CONTRACTOR shall comply with the following provisions of Article 15-A:

CONTRACTOR and subcontractors shall undertake or continue existing EEO
programs to ensure that minority group members and women are afforded equal
employment opportunities without discrimination because of race, creed, color,
national origin, sex, age, disability or marital status. For these purposes, EEO shall
apply in the areas of recruitment, employment, job assignment, promotion, upgrading,
demotion, transfer, layoff, or termination and rates of pay or other forms of
compensation.

2 The CONTRACTOR shall submit an EEO policy statement to the DEPARTMENT

within seventy-two (72) hours after the date of the notice by the DEPARTMENT to
award this Contract to the CONTRACTOR.

3. If CONTRACTOR or subcontractor does not have an existing EEO policy statement,

the DEPARTMENT may provide the CONTRACTOR or subcontractor a model
statement (see Form #5 - Minority and Women-Owned Business Enterprises Equal
Employment Opportunity Policy Statement).

4. The CONTRACTOR'’S EEO policy statement shall include the following language:

a. The CONTRACTOR will not discriminate against any employee or applicant for
employment because of race, creed, color, national origin, sex, age, disability or
marital status, will undertake or continue existing EEO programs to ensure that
minority group members and women are afforded equal employment opportunities
without discrimination, and shall make and document its conscientious and active
efforts to employ and utilize minority group members and women in its work force.

b. The CONTRACTOR shall state in all solicitations or advertisements for
employees that, in the performance of this Contract, all qualified applicants will be
afforded equal employment opportunities without discrimination because of race,
creed, color, national origin, sex, age, disability or marital status.

c. The CONTRACTOR shall request each employment agency, labor union, or
authorized representative of workers with which it has a collective bargaining or
other agreement or understanding, to furnish a written statement that
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such employment agency, labor union, or representative will not discriminate on
the basis of race, creed, color, national origin, sex age, disability or marital
status and that such union or representative will affirmatively cooperate in the
implementation of the CONTRACTOR'S obligations herein.

. Form #4 - Staffing Plan

To ensure compliance with this Section, the CONTRACTOR shall submit a staffing plan
to document the composition of the proposed workforce to be utilized in the performance
of this Contract by the specified categories listed, including ethnic background, gender,
and Federal occupational categories. CONTRACTOR shall complete the Staffing plan
form and submit it as part of their bid or proposal or within a reasonable time, but no later
than the time of award of this Contract.

. Workforce Utilization Report

1. The CONTRACTOR shall submit a Workforce Utilization Report, and shall require
each of its subcontractors to submit a Workforce Utilization Report, in such form
as shall be required by the DEPARTMENT on a QUARTERLY basis during the
term of the Contract.

2. Separate forms shall be completed by the CONTRACTOR and any subcontractors.

3. Pursuant to Executive Order #162, CONTRACTORS and subcontractors are also
required to report the gross wages paid to each of their employees for the work
performed by such employees on the contract on a quarterly basis.

. CONTRACTOR shall comply with the provisions of the Human Rights Law, all other state
and federal statutory and constitutional non-discrimination provisions. CONTRACTOR
and subcontractors shall not discriminate against any employee or applicant for
employment because of race, creed (religion), color, sex, national origin, sexual
orientation, military status, age, disability, predisposing genetic characteristic, marital
status or domestic violence victim status, and shall also follow the requirements of the
Human Rights Law with regard to non-discrimination on the basis of prior criminal
conviction and prior arrest.

The CONTRACTOR shall include the provisions of subparagraphs (a) through (c) of
paragraph 4 of subsection B and subsection D of this Section which provides for
relevant provisions of the Human Rights Law, in every subcontract in such a manner
that the requirements of the subdivisions will be binding upon each subcontractor as to
work in connection with this Contract.
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MWBE Utilization Plan

A.

The CONTRACTOR represents and warrants that CONTRACTOR has submitted an
MWBE Utilization Plan (Form #1) either prior to, or at the time of, the execution of this
Contract.

. CONTRACTOR agrees to use such MWBE Utilization Plan for the performance of

MWBEs on this Contract pursuant to the prescribed MWBE goals set forth in Section
[I.A of this Appendix.

CONTRACTOR further agrees that a failure to submit and/or use such MWBE Utilization
Plan shall constitute a material breach of the terms of this Contract. Upon the occurrence
of such a material breach, the DEPARTMENT shall be entitled to any remedy provided
herein, including but not limited to, a finding of CONTRACTOR non-responsiveness.

Waivers

A.

B.

For Waiver Requests CONTRACTOR should use Form #2 — Waiver Request.

If the CONTRACTOR, after making good faith efforts, is unable to comply with MWBE
goals, the CONTRACTOR may submit a Request for Waiver form documenting good faith
efforts by the CONTRACTOR to meet such goals. If the documentation included with the
waiver request is complete, the DEPARTMENT shall evaluate the request and issue a
written notice of acceptance or denial within twenty (20) days of receipt.

If the DEPARTMENT, upon review of the MWBE Utilization Plan and updated Quarterly
MWBE CONTRACTOR Compliance Reports determines that CONTRACTOR is failing or
refusing to comply with the Contract goals and no waiver has been issued in regards to
such non-compliance, the DEPARTMENT may issue a notice of deficiency to the
CONTRACTOR. The CONTRACTOR must respond to the notice of deficiency within
seven (7) business days of receipt. Such response may include a request for partial or
total waiver of MWBE Contract Goals.

Quarterly MWBE CONTRACTOR Compliance Report

CONTRACTOR is required to submit a Quarterly MWBE CONTRACTOR Compliance
Report to the DEPARTMENT by the 10t day following each end of quarter over the term
of this Contract documenting the progress made towards achievement of the MWBE goals
of this Contract. Data should be submitted via the online compliance system at
https://ny.newnyContracts.com. Additionally, Contractor and each of its Subcontractors
shall be required to submit a Workforce Utilization Report, in such format as shall be
required by the DEPARTMENT on a Quarterly basis during the term of the Contract.

Appendix M- Page 4



VILI.

Case 1:25-cv-09058-ER  Document 21-1  Filed 05/13/26  Page 36 of 165

Liquidated Damages - MWBE Participation

A.

Where the DEPARTMENT determines that CONTRACTOR is not in compliance with the
requirements of this Contract and CONTRACTOR refuses to comply with such
requirements, or if CONTRACTOR is found to have willfully and intentionally failed to
comply with the MWBE participation goals, CONTRACTOR shall be obligated to pay to
the DEPARTMENT liquidated damages.

Such liquidated damages shall be calculated as an amount equaling the difference
between:

1. All sums identified for payment to MWBEs had the CONTRACTOR achieved the
Contractual MWBE goals; and

2. All sums actually paid to MWBEs for work performed or materials supplied under
this Contract.

In the event a determination has been made which requires the payment of liquidated
damages and such identified sums have not been withheld by the DEPARTMENT,
CONTRACTOR shall pay such liquidated damages to the DEPARTMENT within sixty (60)
days after they are assessed by the DEPARTMENT unless prior to the expiration of such
sixtieth day, the CONTRACTOR has filed a complaint with the Director of the Division of
Minority and Women’s Business Development pursuant to Subdivision 8 of Section 313 of
the Executive Law in which event the liquidated damages shall be payable if Director
renders a decision in favor of the DEPARTMENT.
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DEFINITIONS

“1332 State Innovation Waiver Specific Terms and Conditions” or “1332 STC”
means the agreement and incorporated documents between the United States
Departments of Health and Human Services (HHS) and the Treasury and the STATE.,
which governs the operation of the 1332 Waiver.

“Affordable Care Act (ACA)” means the federal Patient Protection and Affordable
Care Act of 2010, (P.L. 111-148), as amended by the Health Care and Education
Reconciliation Act of 2010 (P.L. 111 -152).

“Agreement” means this Agreement by and between CONTRACTOR and the New York
State Department of Health acting by and on behalf of the State of New York (“STATE”)

with respect to the purchase and sale of Essential Plans through the NY State of Health,
The Official Health Plan Marketplace.

“Basic Health Program Blueprint” or “BHP Blueprint” means the comprehensive
operational plan submitted by the New York State Department of Health to the U.S.
Department of Health and Human Services in accordance with 42 CFR 600.110, which
outlines the elements necessary for certification of a Basic Health Program (“BHP”) in
accordance with applicable law.

“Capitation Payment” is the monthly payment by the STATE to CONTRACTOR of the
Capitation Rate.

“Capitation Rate” means the fixed monthly amount that CONTRACTOR receives for
providing an Enrollee coverage in an Essential Plan.

“Certification” or “Essential Plan Certification” means the Marketplace’s
authorization of a health plan to be offered on the Marketplace as an Essential Plan ex
anKssential Plan Plus Adult-Vasien/Dental-based on verification that a plan complies
with the requirements of the Invitation, as modified by the Marketplace, as well as
provisions of applicable law.

“Cost Sharing” means any expenditure required by or on behalf of an Enrollee with
respect to covered health benefits; such term includes deductibles, coinsurance,
copayments, or similar charges, but excludes Premiums, balance billing amounts for
non-network providers, and spending for non-covered services.

“Coverage Effective Date” is the date when Essential Plan coverage;orEssential
PlanPlus-Adult-Visienand Dental; becomes effective for a particular Enrollee.

“Department of Financial Services (DFS)” is the New York State Department of
Financial Services.
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“Eligible Individual” is an individual eligible to enroll in an Essential Plan in
accordance with the BHP Blueprint or the 1332 STC and applicable law.

“Enrollee” means an Eligible Individual enrolled in an Essential Plan erKssential Plan
Plus Adult-Visien/Dental-offered through the Marketplace.

“Essential Health Benefits (EHB)” means the minimum health benefits specified by

the STATE. The Essential Health Benefits are delineated in Attachment A of the
Invitation.

“Essential Plan” means a health benefit plan that has been certified by the STATE as
an Essential Plan pursuant to NY Social Services Law section 369-gg(1)(e)_or, in the

alternative, pursuant to a State Innovation Waiver under section 1332 of the ACA, to be
offered through the Marketplace in accordance with applicable lawNY-Seeial-Services

e e e

“Federal Poverty Level (FPL)” means the most recently published Federal Poverty
Level, updated periodically in the Federal Register by the Secretary of Health and
Human Services under the authority of 42 U.S.C. 9902(2).

“Health Care Services” means the provision of medical, dental, and vision services,
supplies and benefits that are medically necessary and covered services, in accordance
with CONTRACTOR’s subscriber contract, including medical, behavioral health,
chemical dependency, inpatient and outpatient services.

“Health Information Technology for Economic and Clinical Health Act
(HITECH Act)” means the Health Information Technology for Economic and Clinical
Health Act enacted as part of the American Recovery and Reinvestment Act of 2009, and
the regulations issued pursuant thereto or as thereafter amended.

“Health Insurance Portability and Accountability Act of 1996 (HIPAA)” means
the Health Insurance Portability and Accountability Act of 1996 and the regulations
issued pursuant thereto or as thereafter amended.

“Indian" means a person who is a member of an Indian tribe.
"Indian tribe" means any Indian tribe, band, nation, or other organized group or

community, including any Alaska Native village or regional or village corporation as
defined in or established pursuant to the Alaska Native Claims Settlement Act (85 Stat.
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688) [43 USCS §§ 1601 et seq.], which is recognized as eligible for the special programs
and services provided by the United States to Indians because of their status as Indians.

“Insurance Affordability Program” means a program that is one of the following:
(1) A State Medicaid program under title XIX of the Social Security Act.

(2) A State children's health insurance program (CHIP) under title XXI of the Social
Security Act.

(3) A State basic health program established under section 1331 of the Affordable Care
Act.

(4) A program that makes coverage in a qualified health plan through the Marketplace
with advance payments of the premium tax credit established under section 36B of the
Internal Revenue Code available to qualified individuals.

(5) A program that makes available coverage in a qualified health plan through the
Marketplace with cost-sharing reductions established under section 1402 of the
Affordable Care Act.

(6) A State Innovation Program authorized under section 1332 of the Affordable Care Act
(the “1332 State Innovation Waiver” or “1332 Waiver”).

“Invitation” means the Invitation and Requirements for Insurer Certification and
Recertification and the attachments thereto, issued by the Marketplace to health plan
issuers to participate in the Marketplace, as modified by the Questions and Answers
regarding the Invitation posted on the Marketplace website. “Marketplace” means the
NY State of Health, The Official Health Plan Marketplace (formerly known as the New
York Health Benefit Exchange or Exchange) established within the New York State
Department of Health pursuant to NY Public Health Law sections 268 — 268-h and
Executive Order Number 42 on April 12, 2012.

“Marketplace Facilitated Enroller” means employees and representatives of the
CONTRACTOR who have (i) completed Marketplace approved training regarding QHP
eligibility for Insurance Affordability Programs and benefit rules and regulations, (i1)
passed an examination to assure successful completion of the training, and (ii1) received
Marketplace authorization to provide application assistance to individuals enrolling in
Insurance Affordability Programs through the Marketplace.

“Medical Record” means a complete record of care rendered by a provider documenting
the care rendered to the Enrollee, including inpatient, outpatient, and emergency care,
in accordance with all applicable federal, State and local laws, rules and regulations.
Such record shall be signed by the medical professional rendering the services.
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“Member Handbook” means the publication that may be prepared by the
CONTRACTOR, subject to STATE approval, which is issued to new Enrollees to inform
them of how to access covered Health Care Services and explains their rights and
responsibilities as an Enrollee of the CONTRACTOR.

“Non-Participating Provider” means a provider of Health Care Services with which
the CONTRACTOR has no Provider Agreement.

“Participating Provider” means a provider of Health Care Services that has a
Provider Agreement with the CONTRACTOR.

“Personally Identifiable Information (PII)” means information that can be used to
distinguish or trace a person’s identity, such as their name, social security number, etc.,
alone or when combined with other personal or identifying information that is linked or
linkable to a particular individual.

“Protected Health Information (PHI)” refers to individually identifiable health
information as defined in 45 CFR 164.402.

“Premium” means the dollar amount payable by the Enrollee to the CONTRACTOR to
effectuate and maintain coverage.

“Provider Agreement” means any written contract between the CONTRACTOR and
Participating Providers to provide Health Care Services to CONTRACTOR’s Enrollees in
Essential Plan and/or Exsential Plan Plas Adult Vision and Dental,

“Recertification” refers to the Marketplace’s annual review and verification of an
Essential Plan’s compliance with the requirements for Certification and the provisions of
applicable law regarding Essential Plans.

“Service Area” means the geographic area(s) designated by the STATE or DFS in
which a Contractor’s Essential Plan(s) shall be offered.

“Subscriber" means the Enrollee to whom the CONTRACTOR issues a Subscriber
Contract to obtain health care coverage on behalf of him or herself.

“Subscriber Contract” means the contract between CONTRACTOR and a Subscriber
which is based on the model policy form created by the STATE and issued to each
Enrollee by the CONTRACTOR at the time of Enrollment which details the provision of
health care coverage under this Agreement.

“Summary of Benefits and Coverage (SBC)” refers to a document provided by
CONTRACTOR to Enrollees describing simple and consistent information about plan
benefits and coverage. The SBC helps Enrollees to better understand their coverage and
compare coverage options.
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‘Unwind” refers to the period of approximately 14 months following the end of the

continuous enrollment condition authorized during the federal COVID-19 Public Health

Emergency and any extension of time granted by CMS to allow STATE to complete

renewals for Enrollees.

AGREEMENT / RELATIONSHIP OF PARTIES

A.

Essential Plans

The terms and conditions and obligations of the Parties set forth in this
Agreement pertain to Essential Plans and-Essential Plans Plus Adult
Vasien/Dental-offered through the Marketplace.

Independent Contractors

. The parties acknowledge and agree that, as required by 42 CFR 600.415 in

carrying out its responsibilities, the STATE is not acting on behalf of
CONTRACTOR. In the performance of this Agreement the STATE and the
CONTRACTOR will at all times act as independent contractors and nothing in
this Agreement will be deemed to create a relationship of employer or employee
or principal or agent between the STATE and CONTRACTOR.

Neither CONTRACTOR nor its Participating Providers, authorized
subcontractors, agents, officers or employees are agents, officers, employees or
representatives of the STATE. Neither the STATE nor its authorized
subcontractors, agents, officers, or employees are representatives of the

CONTRACTOR.

Application of Law

The Parties acknowledge and agree that federal and state laws and regulation
with respect to Essential Plans-and Essential Plans Plus-Adult- Vasion/Dental, the
BHP Blueprint, the 1332 STC, and related issues addressed in this Agreement
continue to develop on an ongoing basis. If laws and regulations pertaining to
Essential Plans, and/er-the BHP Blueprint, and/or the 1332 STC change the
requirements or processes set forth in this Agreement, the requirements of
federal and state laws and regulations will govern. The STATE will issue
procedural guidance and administrative instructions for CONTRACTOR with
respect to certain requirements and processes set forth in this Agreement, to
provide clarification in accordance with applicable law and regulations.
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Coordination

CONTRACTOR and the STATE acknowledge and agree that the delivery of
services to Enrollees pursuant to this Agreement will require the joint effort,
coordination and cooperation of the Parties. As set forth in detail herein, the
Parties will support each other in their marketing, enrollment, and Enrollee
transition efforts in accordance with applicable law. The Parties will
communicate and cooperate with each other on an ongoing basis in accordance
with the terms of this Agreement.

III. ESSENTIAL PLANS

A.

Terms and Conditions for Essential Plan Certification

. At all times during the Contract Term, pursuant to 42 C.F.R. 600.415(a) and NY

State Social Services Law 369-gg(1)(a), or pursuant to a 1332 State Innovation
Waiver and applicable State law related to 1332 Waivers, CONTRACTOR must
be duly licensed pursuant to NY State Insurance Law Article 42 or 43, or certified
pursuant to NY State Public Health Law Article 44 to provide health insurance in
New York, in good standing and in compliance with state solvency requirements
as determined by DFS and/or the STATE; or, have applied for such licensure or
certification and reasonably anticipate being (a) licensed or certified prior to
September 15t of the year in which they respond to the InvitationNevember1;
2020 and (b) demonstrate to the satisfaction of the STATE that they have the
capacity to be fully operational by September 15t of the year in which they respond
to the InvitationNevember 12020,

Essential Plans arnd Essential Plans Plus Adult- Vasten/Dental- must be certified

by the STATE to be offered to potential enrollees through the Marketplace.

Certification of CONTRACTOR’s health insurance plan(s) as Essential Plan(s) by
the STATE confirms that the plan(s) also comply with the following provisions of
the Invitation:

a. the Applicant-Specific Requirements, including Essential Health Benefits,
Cost Sharing and Individual Premium Contributions;

b. the Quality and Enrollee Satisfaction requirements;

c. the Network Adequacy Requirements, including sufficient geographic
distribution of Essential Community Providers; and

d. the Premium Rate and Policy Form and Filing requirements
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5:4.  STATE will notify the CONTRACTOR of Essential Plan certification and
Essential PlanPlus-Adult- Vision/ Dental-eertification-by e-mail and/or regular

mail.

B. Contractor’s Essential Plans

1. CONTRACTOR must make available in the Marketplace, the Essential Plans
that have been certified by the STATE.

2. CONTRACTOR must offer four (4) variations of Essential Plan products based on
Enrollee income as a percentage of FPL and other criteria delineated by the
STATE.

3. CONTRACTOR must make Essential Plans and;to-the-extent-offered-bythe
CONTRACTOR ssentiah-Plan-Plos- Adul Viston /- Pentalavailable 1n its entire

Service Area as approved by DFS or the STATE at the time of application, unless
granted an exception by the STATE in accordance with the provisions of this
Agreement.

4. Any exception to the requirement that an Essential Plan be offered in
CONTRACTOR’S entire Service Area requires the prior approval of the STATE
during the certification process, following review of a written statement of facts
justifying the exception. Any such exception must be determined to be necessary,
non-discriminatory and in the best interest of the public.

5. CONTRACTOR’s Essential Plans must cover established geographic areas
without regard to racial, ethnic, language or health status related factors, or
other factors that exclude specific high utilizing, high cost or medically
underserved populations.

6. CONTRACTOR’s Essential Plans must comply with the following documentation

submitted by CONTRACTOR and approved by the STATE or DFS, which is
incorporated by reference and made a part of this Agreement:

10
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a. Participation Proposal, attached to this Agreement as Appendix D-1; and

b. Network information submitted and approved by the STATE.

CONTRACTOR’S Essential Plans must include the following features in the
Essential Plan-and-the Kssential Plan Plus- Adult-Vasion/ Dental:

a. Care coordination and care management for Enrollees, with a focus on
Enrollees with chronic health conditions;

b. Initiatives to foster patient involvement in their health care decision-
making, including the use of incentives for appropriate health care
utilization and patient choice of provider;

c¢. Incentives for use of preventive services.

CONTRACTOR must submit to the STATE a URL link that provides access to
the CONTRACTOR’s formulary. The formulary must be an up-to-date list of all
covered drugs and must clearly identify that the list is applicable to its Essential
Plan(s). The formulary must clearly identify the applicable cost-sharing of
individual drugs.

CONTRACTOR must comply with NY State Public Health Law section 4406-c
and Insurance Law section 3216(1)(27), 3221(a)(16) and 4303(j), 42 C.F.R.
600.405(d) and 45 CFR 156.125, which prohibits discriminatory benefit design.
STATE will review CONTRACTOR’s formulary to assure compliance with State
law.

CONTRACTOR must comply with the Essential Plan Naming Conventions
required by the STATE, to assist consumers in easily identifying Essential Plans.

CONTRACTOR must comply with STATE processes, procedures, and
requirements established for the certification of individual health plans as

Essential Plans-er Essential Plans Plus Adult- Vasion/ Dental.

CONTRACTOR must have Information Technology systems and processes in
place to accomplish data transfers in compliance with this Agreement and
applicable law, including Enrollment, Reconciliation, claims and encounter data,
and Reports, as set forth herein.

Essential Plan Maintenance

CONTRACTOR acknowledges and agrees that the certification of Essential

Plan(s) andEssential Plans Plus-Adult-Visien/Dentalis conditioned upon
ongoing compliance with applicable federal and state law and regulation
governing Essential Plan certification; federal and state law regarding the

11
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provision of health and/or dental insurance in New York State; as well as the
terms and conditions of this Agreement. CONTRACTOR’s Essential Plans may be
decertified if CONTRACTOR: (i) fails to adhere to material certification
standards set forth in this Agreement, its Participation Proposal and applicable
law; (i1) fails to resolve State agency sanctions, (iii) fails to comply with any
applicable corrective action plan following reasonable notice and opportunity to
cure, or (iiv) fails to recertify.

In the event that the STATE determines decertification of an Essential Plan(s) is
required pursuant to this Agreement and applicable law, the STATE will provide
CONTRACTOR with written notice of this determination and the opportunity for
a hearing prior to decertification. The hearing will be before the Commissioner of
Health or his or her designee. Decertification must occur in accordance with all
applicable laws and regulations governing the removal of an Essential Plan from
the Marketplace, including notification to Enrollees.

During the Contract Term (excepting the Recertification process) CONTRACTOR
must not change Essential Plan standardized benefits or cost-sharing features,
including Essential Health Benefits, unless required pursuant to federal or state
law.

CONTRACTOR may change or discontinue an Essential Plan only in accordance
with this Agreement.

STATE may suspend enrollment in an Essential Plan if a state agency requires
suspension, or in the event that the STATE determines that it is in the best
interest of the public. Notification of such suspension must occur in accordance
with applicable laws and regulations.

IV. PROVIDER NETWORKS

A.

Network Adequacy Requirements

For Essential Plans offered through the Marketplace, CONTRACTOR will
establish and maintain a network of Participating Providers that satisfies the
access standards in 45 C.F.R. 156.230 and 156.235, the Invitation, existing
STATE managed care network adequacy standards, and the requirements of this
Agreement, together with instructions and guidance issued by the STATE. The
network adequacy requirements and standards for Essential Plans must be
consistent with the network adequacy requirements and standards that exist
outside of the Marketplace pursuant to the NY State Public Health Law and
regulation.

In establishing the network, CONTRACTOR must consider the following:
anticipated enrollment, expected utilization of services by the population to be
enrolled, the number and types of providers necessary to furnish the services
covered in each product, the number of providers who are not accepting new
patients, and the geographic location of the providers and Enrollees.

12
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3. To be considered accessible, the network must contain a sufficient number and
array of providers to meet the diverse needs of the Enrollee population and to
assure that Enrollees have access to all services without undue delay. This
includes geographic accessibility (i.e. meeting time / distance standards) and
accessibility for people with disabilities.

4. STATE may, on a case-by-case basis, defer certain network adequacy
requirements set forth in this Agreement if it determines there is sufficient access
to services in a county. The STATE reserves the right to rescind the deferment at

any time, upon thirty (30) days’ notice to the CONTRACTOR, should
circumstances in a county change.

5. CONTRACTOR must identify any existing network that it intends to use to
satisfy network adequacy requirements for Essential Plan(s).

B. Network Composition

1. CONTRACTOR’s network must contain all the provider types necessary to
furnish the Essential Plan(s), including but not limited to hospitals, physicians
(primary care and specialists), mental health and substance abuse providers,
allied health professionals, ancillary providers, Durable Medical Equipment
(DME) providers, home health providers, and pharmacies. Specifically, the
CONTRACTOR’s network must meet the following:

a. Each county network must include at least one hospital; however, for the
following counties, the network must include at least three (3) hospitals:
Erie, Monroe, Nassau, Suffolk, Westchester, Bronx, Kings, New York,
Queens;

b. Hospitals that have 50 or more beds must meet the patient safety
standards set forth in 45 CFR 156.1110, including a quality assessment
and performance improvement program and discharge planning.

c. Each county network must include the core provider types and ratios
established through the Provider Network Data System (“PNDS”);

d. Provide a choice of three (3) primary care physicians (“PCPs”) in each
county, but more may be required based on enrollment and geographic
accessibility;

e. Include at least two (2) of each required specialist provider types in each
county, but more may be required based on enrollment and geographic
accessibility;

13
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f. Time and distance standards:

1. Primary Care Providers: For Metropolitan areas, 30 minutes by
public transportation. For non-Metropolitan areas, 30 minutes or
30 miles by public transportation or by car. In rural areas,
transportation standards may exceed these thresholds if justified.

i1. Other Providers: CONTRACTOR will undertake its best efforts to
meet the 30-minute / 30-mile standard.

2. In its behavioral health network, CONTRACTOR must include individual
providers, outpatient facilities, residential treatment facilities, and inpatient
facilities. The network must include facilities that provide inpatient and
outpatient alcohol and substance use services. Facilities providing inpatient
alcohol and substance use services must be capable of providing detoxification
and rehabilitation services.

3. Inits dental network, CONTRACTOR must include geographically accessible
general dentists sufficient to offer each Enrollee a choice of two (2) primary care
dentists in their service area and to achieve a ratio of at least one (1) primary
care dentist for each 2,000 Enrollees. In addition, dental networks must include
at least one (1) oral surgeon. Orthognathic surgery, temporal mandibular
disorders (TMD) and oral / maxiofacial prosthodontic must be provided through
any qualified dentist, either in-network or by referral. Periodontists and
endodontists must also be available by referral. The network must include
dentists with expertise serving special needs populations (e.g. HIV-positive and
developmentally disabled patients).

C. Essential Community Providers

1. CONTRACTOR must have a sufficient number and geographic distribution of
Essential Community Providers, where available, to provide reasonable and
timely access to such a broad range of such providers.

2. CONTRACTOR must include a federally qualified health center and a tribal

operated health clinic in each county network, to the extent such providers are
available.

D. Sanctioned Providers

1. CONTRACTOR must not include in its network any provider who:

14
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a. Has, over the previous five (5) year period, been sanctioned or prohibited
from participation in federal health care programs under either Section

1128 or Section 1128A of the Social Security Act and/or 18 NYCRR 515.3,
and/or 18 NYCRR 515.7.

b. Has had his or her license suspended by the New York State Education
Department or the State Office of Professional Medical Conduct.

2. CONTRACTOR must review its provider network on a monthly basis to identify
providers that require exclusion.

E. Network Adequacy Review / Process

1. STATE:

a. Will review network adequacy on a county by county basis. For certain
network adequacy purposes, the county may be extended by approximately
ten (10) miles beyond the county line if CONTRACTOR demonstrates a
lack of health care resources or demonstrates that utilization patterns of
consumers typically reside outside of the county. In such cases, and in
rural areas in particular, CONTRACTOR may contract with providers in
adjacent counties to fulfill network adequacy requirements.

b. Will review the adequacy of CONTRACTOR’s network upon submission
and on a quarterly basis thereafter.

c. Will, in the event STATE identifies an insufficiency in CONTRACTOR’s
network, provide CONTRACTOR with written notice of such insufficiency
and an opportunity to cure within the specific time period required by the
STATE., The time period will be at least thirty (30) days. Failure to cure
the insufficiency within the time period dictated by the STATE could
result in a statement of deficiency, as applicable, or the suspension of the
Essential Plan’s authority to enroll new applicants in the county in which
STATE finds the CONTRACTOR’s network deficient. If STATE
determines in its sole discretion that CONTRACTOR’S network fails to
provide appropriate access to services covered by an Essential Plan, after
the Essential Plan has had an opportunity to cure such deficiency and has
failed to do so, the STATE may terminate this Agreement.

d. Reserves the right to update or modify the process for CONTRACTOR’S

submission of its network for review and approval by the STATE, with at
least sixty (60) days advance notice to CONTRACTOR.

15
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2. CONTRACTOR:

. will make available to the STATE a URL link that provides an up-to-date

online directory of providers. The STATE will make such link publicly
available on the Marketplace website.

. Must submit changes to its networks to STATE as soon as they occur (e.g.

addition or termination of large hospital or physician’s practice), but no
later than fifteen (15) days from the date of the occurrence.

Will submit its network through the Provider Network Data System
(PNDS) in accordance with the instructions included in the Invitation, or
as otherwise directed by the STATE. The network submission must
include, as applicable, out-of-state providers within the CONTRACTOR’s
network and must include agreements with specialty centers and centers
of excellence. The STATE reserves the right to request further explanation
and/or details if the system is not able to capture or accurately identify
particular providers;

. Must ensure it has secured a Provider Agreement for each provider

included in the network CONTRACTOR has submitted for review and
approval;

Must ensure that the network data it submits to the STATE is accurate
and complies with applicable law and the requirements of this Agreement,
and any guidance issued by the STATE.

Must ensure that the consumer network protections set forth in applicable
law are available to Enrollees, including those related to emergency
medical services and surprise bills as outlined in Chapter 60 of the Laws of
2014, as amended.

V. POLICY FORM AND PREMIUM RATE FILING

A.

Review of Rates and Forms

CONTRACTOR must use the model policy forms provided by STATE, with
revisions to the model language limited to the bracketed sections of the model
policy forms.

CONTRACTOR must accept the Capitation Rate approved by STATE, as further
described in this Agreement, and apply the applicable cost-sharing.

16
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3. Form changes to Essential Plans will occur on an annual basis in accordance with

instructions from STATE. Annual approval of forms will be incorporated into the
STATE’s Recertification process for Essential Plans.

Plan Management Templates

CONTRACTOR must submit to STATE the required Essential Plan templates
that provide prescription drug information, service area and contact information,
on or before the date provided by STATE.

CONTRACTOR acknowledges that data contained within the Essential Plan plan
management templates supply information necessary to populate the
Marketplace web portal and populate the Essential Plan information for other
data transactions. As a result, CONTRACTOR must adhere to instructions and
guidance provided by the STATE when populating such templates and correcting
information contained in the templates.

VI. QUALITY AND ENROLLEE SATISFACTION

A.

Monitoring by State

CONTRACTOR must develop and maintain a quality strategy that encompasses
all the requirements set forth in section 1311(g) of the ACA (42 USC § 18031(g)).
This strategy must be implemented and updated annually with progress reported
as designated by STATE. The Quality Strategy must address the following:

a. The implementation of quality improvement activities that include quality
reporting, effective case management, care coordination, chronic disease
management, medication and care compliance initiatives, including
through the use of the medical home model, for treatment or services
under the plan;

b. The implementation of activities to prevent hospital readmissions through
a comprehensive program for hospital discharge that includes patient-
centered education and counseling, comprehensive discharge planning,
and post discharge reinforcement by an appropriate health care
professional;

¢. The implementation of activities to improve health outcomes, and patient
safety, as well as to reduce medical errors through the appropriate use of
best clinical practices, evidence based medicine and health information

technology under the plan or coverage;

d. The implementation of wellness and health promotion activities;

17
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e. The implementation of activities to reduce health care disparities,
including through the use of language services, community outreach, and
cultural competency trainings;

f. A description of any current or proposed innovative programs to expand
access to mental health services including but not limited to telepsychiatry
or consultative services for co-management of common behavioral health
conditions in adults.

2. CONTRACTOR must participate in the DOH Quality Assurance Reporting
Requirements (QARR). The quality indicators in QARR are comprised of quality
of care and utilization of service measures, largely adopted from the National
Committee for Quality Assurance’s (“NCQA”) health Care Effectiveness Data and
Information Set (“HEDIS”) with New York State specific measures added to
address health issues of importance to the State. QARR data will be used as a
major component of Insurer quality rankings that will appear on the Marketplace
website and will also be used in identifying clinical best practices, as well as areas
of concern with respect to quality of care and administering the health plan
benefit package. The QARR data collected by CONTRACTOR will also be posted
on the DOH website.

3. QARR technical specifications are released annually, with reporting of data due
on or about June 15t

4. CONTRACTOR must report quality measures as well as all other required
member-level files, including:

a. HEDIS Volume 2;
b. Programming for all required measures;

¢. A HEDIS audit conducted by a licensed audit organization of their QARR
data prior to submission to DOH.

d. A certified and federally approved CAPHS vendor to administer CAHPS.

5. CONTRACTOR must annually survey a sample of their Essential Plan Enrollees
using the standardized CAHPS Health Plan Survey tool. The CAHPS Health
Plan Survey allows STATE to assess many aspects of the Enrollees’ experience of
care, including their access to care and services and their interactions with their
providers and health plan.

6. CONTRACTOR must have the infrastructure in place that allows them to
implement their Quality Strategy and related improvement activities as well as
to participate in quality improvement initiatives sponsored by STATE. Such
infrastructure incudes the ability to administer Enrollee surveys, to offer member

18
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education / outreach or incentive programs, physician training and/or incentive
programs, and practice level assessments among other things.

VII. ELIGIBILITY AND ENROLLMENT

A.

Obligations of STATE

STATE will determine an individual applicant’s eligibility to enroll in an
Essential Plan as well as other Insurance Affordability Programs. The STATE
will not permit an applicant to request an eligibility determination for less than
all Insurance Affordability Programs.

STATE will use a single streamlined application to collect necessary information
and determine eligibility for enrollment in an Essential Plan.

STATE will make eligibility determinations in accordance with the requirements
of the BHP Blueprint, the 1332 STC, state and federal law, and state policies and
procedures.

The STATE will redetermlne Essential Plan ehglblhtv every 12 months and

de%eﬂn}ne—el-}ga%mt—y—&nd—allow for transmon to another Insurance Affordablhty
Program in accordance with the BHP Blueprint, the 1332 STC, the requirements

of state and federal law and state policies and procedures.

Enrollees will have twelve (12) months of continuous coverage regardless of
changes in circumstances, as long as the enrollees are under age 65, are not
otherwise enrolled in minimum essential coverage and remain New York State

residents STATE will review Fssential Plan ehgibility for individual Enrollees
every-twelve-(12)-menths;unless eligibility is re-determined sooner based on new

information received and verified from Enrollee reports or data sources.

STATE will provide Enrollees with an annual notice of redetermination of
eligibility. If an Enrollee remains eligible for coverage in an Essential Plan, the
STATE will provide Enrollee with notice of a reasonable opportunity at least
annually to change plans. Enrollee will remain in the plan selected for the
previous year unless the Enrollee terminates coverage in the plan by selecting a
new plan, withdrawing from a plan, or the plan is no longer available.

STATE will provide a reasonable opportunity to Enrollees in plans that are no
longer available to select a new plan.

To ensure coverage is effective in a timely manner, the STATE will provide to the
CONTRACTOR and to potential enrollees a transaction identification number.
The CONTRACTOR may require potential enrollees to provide the transaction
identification number when making an initial payment of premium to
CONTRACTOR, if any.

19



Case 1:25-cv-09058-ER  Document 21-1  Filed 05/13/26  Page 56 of 165

10.

11.

12.

Appendix C-2023

Eligibility determination notices that the STATE issues in accordance with the
BHP Blueprint or the 1332 STC will include a notice of the right to appeal the
determination and instructions regarding how to file an appeal.

STATE will provide applicants with the opportunity to appeal Essential Plan
eligibility determinations through the Marketplace.

STATE will communicate and coordinate with the CONTRACTOR with respect to
the processes, file formats and technology required for the transmission of
enrollment data by and between the STATE and the CONTRACTOR.

STATE must initiate termination of the enrollment of individual Enrollees and
permit CONTRACTOR to terminate such coverage in accordance with applicable
law, including the following circumstances: Enrollee is no longer eligible for
coverage; rescission of coverage; termination or decertification of an Essential
Plan; Enrollee change from one plan to another ; and non-payment of premiums
for coverage of the Enrollee and the exhaustion of the 30-day grace period to pay
any premium prior to disenrollment.

Obligations of CONTRACTOR

CONTRACTOR must accept new Essential Plan enrollments all year, meaning
that Eligible Individuals may enroll in an Essential Plan in accordance with
applicable law at any time of the year.

To the extent that CONTRACTOR authorizes employees or representatives to
provide application assistance to individuals enrolling in Insurance Affordability
Programs through the Marketplace, including Essential Plans, CONTRACTOR
must comply with the provisions of Appendix C-1 of this Agreement regarding the
Marketplace Facilitated Enrollment (FE) Program.

CONTRACTOR must make available for purchase in the Marketplace the
Essential Plans that have been certified by the Marketplace. Eligible individuals
will be able to enroll directly through the Marketplace website, or may use an
authorized agent or broker, Navigator, Certified Application Counselor, or
Marketplace Facilitated Enroller; and, to the extent permitted by federal and
State law and regulation, other third-party assistors or CONTRACTOR customer
service representatives.

Applicants who meet the eligibility standards qualify for an Essential Plan as
follows:

a. Individuals with income greater than 200 percent and less than or equal to
250 percent of FPL (“Essential Plan 200-250”), subject to an approved
1332 Waiver, or
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individuals with income greater than 150 percent and less than or

equal to 200 percent of FPL (“Essential Plan 17), or

b-c.individuals with income greater than 138 percent and less than or equal to

150 percent of FPL (“Essential Plan 2”), or

e-d.individuals with income greater than 100 percent and less than or equal to

138 percent of FPL Not Eligible for Medicaid Due to Immigration Status
(“Essential Plan 3”), or

individuals with income at or below 100 percent of FPL Not Eligible for
Medicaid Due to Immigration Status (“Essential Plan 47).

5. For individuals who are determined eligible to enroll in an Essential Plan offered
through the Marketplace, effective dates for enrollment are as follows:

6.

a. Individuals who have income at or below 138 percent of FPL, and do not

qualify for Medicaid Due to Immigration Status, the effective date of
Essential Plan coverage will be the first of the month in which they
selected a Essential Plan. For example, an individual who selects an
Essential Plan on February 15, 2021 will have coverage in the Essential
Plan starting February 1, 2021.

b. Individuals who have incomes above 138 percent of the FPL who select a

plan between the first and fifteenth day of the month, will have coverage
that begins on the first day of the next month. Such individuals who select
a plan between the 16t and last day of the month will have coverage that
begins on the first day of the second month following the month in which
they select an Essential Plan. For example, an individual who selects an
Essential Plan on February 12, 2021 will have coverage that begins on
March 1, 2021. An individual who selects an Essential Plan on February
18, 2021 will have coverage in the Essential Plan starting April 1, 2021.

Enrollees who renew coverage in an Essential Plan after the fifteenth of

the month in their last month of coverage will have no gap in coverage. Coverage

will begin on the first day of the following month and they will be enrolled in the

same plan. Enrollees who renew coverage in an Essential Plan after the fifteenth

of the month in their last month of coverage who opt to select a new plan will be

enrolled in their current plan the first of the following month and will transition

into their new plan the first of the next month. For example, an Enrollee whose

coverage ends on December 31, 2023 who returns to their Marketplace account on

December 25, 2023 and completes necessary updates and remains eligible for the

Essential Plan will be enrolled in their same plan beginning January 1, 2024. If

the Enrollee selects a new Essential Plan, they will be enrolled in their same plan
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beginning January 1, 2024 and the coverage in their new plan will begin
February 1, 2024.

b 7. Beginning with coverage ending June 30, 2023, and for the
duration of the Unwind, Enrollees who fail to renew before their eligibility end

date, but who renew within thirty (30) days of the end date and remain eligible
for Essential Plan and for the same health plan will have retroactive enrollment
to the first of the month so there is no gap in coverage. For example, an Enrollee
with an end date of June 30, 2024 who fails to renew timely, but who completes a
renewal on July 12, 2024 and elects to remain enrolled with the same health plan
will have a July 1, 2024 start date.

6- 8. Starting November 1, 2023, individuals who are determined eligible
to enroll in the Essential Plan offered through the Marketplace shall have a

coverage effective date of the first of the month in which an Essential Plan is
selected. For example, an individual who selects an Essential Plan on February
20, 2024 will have coverage in the Essential Plan starting February 1, 2024.

+ 9. Enrollment is not effectuated until CONTRACTOR receives initial
payment of Premium, if applicable, from the prospective enrollee and sends a
confirmation 834 transaction to the STATE (the “Coverage Effective Date”).
Unless otherwise required under federal law, CONTRACTOR must provide a ten
(10) day grace period to Enrollees for their initial premium payment to effectuate
coverage. Initial payments received by the 10th of the month in which the initial
coverage is in effect will be considered timely.

8- 10. CONTRACTOR will not be financially responsible for any claims incurred
by a prospective enrollee until the initial Premium payment is made prior to or
during the ten (10) day grace period. CONTRACTOR will be financially responsible
for any claims incurred during the ten (10) day grace period if the prospective
enrollee pays the initial Premium prior to or during such ten (10) day grace period.

9 11. After enrollment is effectuated, CONTRACTOR must provide Enrollee
with a thirty (30) day grace period to pay Premiums prior to disenrollment.

10-12. CONTRACTOR must provide Enrollees with reasonable notice of past due
Premiums and an opportunity to pay prior to disenrollment.

13 13. If CONTRACTOR receives an application directly from a potential enrollee
for enrollment in a Essential Plan, the CONTRACTOR must either (i) direct the
applicant to the Marketplace for a determination of eligibility and enrollment in
an Essential Plan if eligible, or (i1) ensure the applicant received an eligibility
determination from the Marketplace through the Marketplace website, whether
through an assistor (i.e. broker, Navigator) or by enrolling the individual directly
if and when permitted by federal regulation.
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12:14. CONTRACTOR must not, with respect to its Essential Plan(s),
discriminate on the basis of race, color, national origin, disability, age, sex, gender
identity or sexual orientation.

13- 15. CONTRACTOR must accept retroactive enrollments from the STATE in
special circumstances as determined by the STATE. Such circumstances include
retroactive enrollments required to comply with eligibility appeals processes, or
retroactive enrollments required to correct an error of the STATE or the
CONTRACTOR, and other such cases agreed to by STATE and CONTRACTOR.
In such cases, the Enrollee must pay in full his or her share of Premiums for all
months of coverage received.

C. Enrollment / Disenrollment Transactions

1. CONTRACTOR must accept enrollment information in an electronic format, in a
manner consistent with applicable privacy and security provisions of state and
federal law and administrative guidance. CONTRACTOR must enter into a
Trading Partner Agreement with STATE to address the secure exchange of
HIPAA compliant health care transactions.

2. The STATE must transmit enrollment data to CONTRACTOR via HIPAA
compliant 834 transactions. CONTRACTOR must be prepared and able to accept
daily enrollment information in a HIPAA compliant 834 transaction, and
acknowledge receipt of enrollment information by returning HIPAA compliant
999 transactions to STATE, as well as such other HIPAA compliant transactions
as may be necessary pursuant to this Agreement. The transfer of enrollment data
and other HIPAA compliant transactions shall be conducted pursuant to the
Trading Partner Agreement attached as an Appendix to this Agreement and
Trading Partner Guides referenced in such Trading Partner Agreement, as
amended from time to time.

3. STATE will transmit 834 transactions to CONTRACTOR on a daily basis and
CONTRACTOR must process these transactions regularly, in accordance with the
following timeframes:

a. Transaction files, including maintenance and termination transactions,
must be picked up daily;

b. Acknowledgement transactions (999 transactions) must be sent within 24-
hours of picking up the files;

c. Effectuation transactions must be sent within five (5) business days of the
grace period end date for those enrollees with premium, or within five (5)
business days of receipt of the enrollment transaction, for those enrollees
with no premium,;
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d. Terminations and cancellations must be sent within five (5) business days
of the termination or cancellation;

e. Error files must be reviewed and errors corrected on a regular basis, but
no less often than once per week.

4. In conducting HIPAA transactions, STATE and CONTRACTOR must adhere to
the Trading Partner Agreement attached hereto as an Appendix and the
individual Trading Partner Guides referenced therein.

5. CONTRACTOR must reconcile enrollment files with the STATE no less than once

per month, and in accordance with procedures established by the STATE and as
set forth in the Trading Partner Agreement attached hereto as an Appendix.

D. Coverage Effective Date

1. CONTRACTOR must notify an Enrollee of his or her effective date of medieal
ecoverageor-medical-and-dental-coverage (the “Coverage Effective Date”).

2. CONTRACTOR may fulfill the Notification of the Coverage Effective Date
through a "Welcome Letter" or similar notification. To the extent practicable,
such notification must precede the Coverage Effective Date.

a. As of the Coverage Effective Date, and until the Effective Date of
Disenrollment, the CONTRACTOR is, pursuant to the terms and
conditions of the Essential Plan, responsible for the coverage of all covered
care and services provided under the Essential Plan’s benefit package and
delivered to Essential Plan Enrollees, with the exception of benefits
provided through state fee for service programs.

3. CONTRACTOR will not be liable for the cost of any services rendered to an
Enrollee prior to his or her Coverage Effective Date.

E. Process

1. CONTRACTOR must accept enrollments of Eligible Individuals in the order in
which the enrollment information is received without regard to the Eligible
Individual’s sex, race, creed, physical or mental handicap/developmental
disability, national origin, sexual orientation, gender identity or type of illness or
condition.

2. CONTRACTOR is responsible for collecting applicable Premium payments, if any,
from Enrollees.
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3. In accordance with federal regulation, CONTRACTOR must offer method of

payment options to Enrollees that do not discriminate against individuals
without bank accounts or credit cards.

VIII. ENROLLEE RIGHTS AND NOTIFICATION

A.

Information Requirements

CONTRACTOR must provide all Enrollees an information package as required by
45 C.F.R. 156.265(e), including a Subscriber Contract and a Summary of Benefits
and Coverage (“SBC”).

. The CONTRACTOR must issue such information to the Enrollee as soon as

possible but no later than fourteen (14) days after the Coverage Effective Date.

. The CONTRACTOR must provide Enrollees with an annual notice that the

Subscriber Contract and SBC are available upon request.

. The CONTRACTOR must make information available to prospective Enrollees

and Enrollees (including information regarding internal and external appeals
rights) in plain language and in a manner that is accessible and timely to
individuals with disabilities, including accessible Web sites and the provision of
auxiliary aids and services at no cost to the individual in accordance with the
Americans with Disabilities Act and section 504 of the Rehabilitation Act.
CONTRACTOR must:

a. Provide written materials in a prose that is understood by an eighth-grade
reading level except as otherwise required by STATE and must be printed
in at least 10-point type.

b. Make available written materials and other informational materials in a
language other than English whenever at least five percent (5%) of the
prospective Enrollees or Enrollees of the CONTRACTOR in any county of
the service area speak that particular language and do not speak English
as a first language; or, alternatively, provide taglines in common non-
English languages indicating the availability of written translation
materials in any language the prospective or current Enrollees speak.
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c. Assure that documents and website content that are considered critical for
obtaining health insurance coverage or access to health care services for
qualified individuals, applicants, or enrollees include taglines in the top 15
non-English languages spoken in the state, stating the availability of
written translation or oral interpretation services to understand the
information provided and the toll-free and TTY/TDY telephone number of
the customer service unit. Documents that are considered critical include
provider directories, enrollee handbooks, appeal and grievance notices and
denial and termination notices. The Department will provide
CONTRACTOR with a list of the top 15 non-English languages spoken in
the state or will identify the recognized data source for the top 15 non-
English languages spoken in the state.

d. Make available verbal interpretation services in any language to current or
potential enrollees who speak a language other than English as a primary
language to the extent reasonably practicable. Interpreter services must
be offered in person where practical, but otherwise may be offered by
telephone.

e. Have in place appropriate alternative mechanisms for communicating
effectively with persons with visual, hearing, speech, physical or
developmental disabilities. These alternative mechanisms include readers
to assist the visually impaired, TTY access for those with certified speech
or hearing disabilities, and use of American Sign Language and/or
integrative technologies.

f. To the extent that HHS establishes standards on written materials and/or
verbal information for the Marketplace that provid es greater protections
than the standards set forth above, adhere to such standards.

5. CONTRACTOR must inform individuals of the services provided in paragraph “4”
above and how to access such services and alternative mechanisms.

B. Provider Directories

1. The CONTRACTOR must maintain and update, and make publicly available, a
listing by specialty of all Participating Providers, including facilities (the
“Provider Directory”). Such Provider Directory shall include names, office
addresses, telephone numbers, specialty, board certification for physicians, any
affiliations with participating hospitals, information on language capabilities and
wheelchair accessibility of Participating Providers. The Provider Directory should
also identify providers that are considered Primary Care Physicians and
providers that are not accepting new patients. Consistent with the 2014 Out-of-
Network Law, electronic versions of such directories shall be updated within
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fifteen (15) days of the addition or termination of a provider from the insurer’s
network or a change in a physician’s hospital affiliation.

2. CONTRACTOR must make available to the STATE a URL link that provides
access to the CONTRACTOR’s Provider Directory. The directory must clearly
identify the network of providers participating in Essential Plans. If multiple
network configurations are offered by the CONTRACTOR, the directories must
clearly identify the network for the particular Essential Plan(s). The directory
must clearly distinguish this network(s) from other networks offered by
CONTRACTOR so that a consumer using the directory can clearly and easily
access the correct directory via the URL link provided to the Marketplace.

3. CONTRACTOR must implement a system to periodically verify the accuracy of
its reported Essential Plan provider network(s), to validate participation by
individual providers and assure that individual providers are aware of their
participation in the Essential Plan network(s). Such system may include, but not
be limited to, direct outreach to providers listed by the CONTRACTOR as
participating in the Essential Plan network(s). CONTRACTOR shall provide to
STATE the method and frequency with which it shall carry out such verifications
and report to the STATE the results of such verification efforts within a
timeframe specified by STATE.

4. CONTRACTOR must develop and implement protocols to address inquiries and
complaints concerning provider directories. CONTRACTOR shall provide to
STATE the protocols developed within a timeframe specified by STATE.

5. CONTRACTOR must notify Enrollees in writing at least annually that updates to
its provider directory are available online, and that updates and/or a copy of the

directory may be provided in hardcopy upon request.

C. Treatment Cost Calculator for Services Rendered by a Participating Provider

CONTRACTOR must, in accordance with and to the extent required by federal
regulations, have a treatment cost calculator available through an Internet Web
site and by toll free telephone number for individuals without access to the
Internet. Such treatment cost calculators must be able to demonstrate Enrollee
cost sharing under the individual’s plan, or coverage with respect to the
furnishing of a specific item or service by a Participating Provider in a timely
manner upon the request of the individual.

D. Member Identification Cards

1. CONTRACTOR must issue an identification card to Enrollees as soon as is
possible but no later than seven (7) days following receipt of enrollment
transaction from STATE. The identification card shall contain pertinent
information including the CONTRACTOR’s member services toll free telephone
number.
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2. If unforeseen circumstances prevent the CONTRACTOR from issuing the official
identification card to new Enrollees within the above timeframe, the
CONTRACTOR must implement an alternative method by which individuals may
identify themselves as Enrollees prior to receiving the card or otherwise make the
enrollment and cost-sharing information readily available to the Enrollees and
Participating Providers.

Member Handbooks / Subscriber Contracts

The CONTRACTOR must issue to a new Enrollee as soon as possible but no later
than fourteen (14) days after the Coverage Effective Date a Subscriber Contract
or Member Handbook; and, at the option of CONTRACTOR, a Member
Handbook.

TERMINATION OF COVERAGE

A.

Obligations of STATE

1. STATE must permit an Enrollee to terminate his or her coverage in an Essential
Plan in the event of a qualifying event (including as a result of the Enrollee
obtaining other minimum essential coverage), upon fourteen (14) days’ notice to
the STATE before the requested effective date of termination. In such case the
last day of coverage is:

a. The termination date specified by the Enrollee, if the Enrollee provides
fourteen (14) days’ notice before the requested date of termination;

b. Fourteen (14) days after the termination is requested by the Enrollee, if
the Enrollee does not provide notice at least fourteen (14) days before the
requested effective date of termination; or

c. On a date determined by CONTRACTOR on or after the date on which
termination has been requested by the Enrollee, if the CONTRACTOR
agrees to effectuate termination in fewer than fourteen (14) days and the
Enrollee requests an earlier termination effective date.

d. If the Enrollee is newly eligible for Medicaid or CHP, the last day of
enrollment in an Essential Plan is the day before the individual is
determined eligible for Medicaid or CHP.

2. STATE must initiate termination of an Enrollee’s coverage in an Essential Plan,
and must permit CONTRACTOR to terminate such coverage in the following
circumstances:
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a. Enrollee is no longer eligible for coverage in an Essential Plan, in which
case the last day of enrollment is the last day of eligibility, unless the
Enrollee requests an earlier termination date in accordance with
applicable regulation;

b. Non-payment of Premiums for coverage of the Enrollee following the
expiration of the thirty (30) day grace period, in which case the last day of
coverage is the last day of the month of the grace period.

c. The Essential Plan is discontinued or is decertified in accordance with
applicable law.

3. In accordance with 45 C.F.R. 155.430(c), the STATE shall promptly and without
undue delay inform CONTRACTOR of Enrollee termination.

B. Obligations of CONTRACTOR

1. CONTRACTOR must not terminate coverage because of an adverse change in the
Enrollee’s health status, or because of the Enrollee’s utilization of medical
services.

2. CONTRACTOR may cancel an Eligible Individual’s enrollment in the event that
the initial Premium payment is not received during the ten (10) day grace period
referred to in this Agreement.

3. CONTRACTOR must make reasonable accommodations for all individuals with
disabilities (as defined by the Americans with Disabilities Act) before termination
of coverage for such individuals.

4. CONTRACTOR may only initiate termination for failure to pay initial Premium
(i.e., Cancellations), rescission, and non-payment of Premium after the thirty (30)
day grace period has ended. In all other circumstances, CONTRACTOR may only
terminate coverage for an Enrollee after such termination is initiated by the
STATE in a standard HIPAA compliant 834 transaction or pursuant to such other
procedures designated by the STATE.

5. If the CONTRACTOR determines that termination of Enrollee coverage is
warranted in accordance with 45 C.F.R. 155.430, CONTRACTOR may request
that termination be initiated by the STATE by providing notice to the STATE in
writing or in such other format as the STATE may determine, and shall provide
such request promptly and without undue delay. Upon examination and
successful validation of such request, the STATE will promptly initiate such
termination and provide notice of termination to the CONTRACTOR.

6. CONTRACTOR is not responsible for providing benefits after the effective date of
disenrollment.
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7. CONTRACTOR must maintain reasonably sufficient records of termination of

coverage and retain these records for a period of ten (10) years to facilitate audit
functions.

X. RECERTIFICATION / TERMINATION OF ESSENTIAL PLAN AGREEMENT

A.

Recertification

. The STATE shall notify CONTRACTOR of the opportunity for Recertification no

later than May 1st each year. CONTRACTOR may add, remove or modify
Essential Plans during the Recertification process in accordance with STATE
instruction.

. The STATE will complete Recertification on an annual basis but no later than

two weeks prior to the beginning of the open enrollment date of the
applicable calendar year.

Non-renewal

In lieu of annual Recertification, CONTRACTOR may opt not to renew Essential
Plan(s). CONTRACTOR shall notify the STATE of its decision to not renew in a
manner and timeframe that is consistent with existing State law and in
accordance with this Agreement. The CONTRACTOR must follow applicable laws
and regulations in terminating Essential Plans, including notification to
Enrollees. The STATE will monitor the transition process, coordinating processes
with Marketplace Customer Service to facilitate transition.

Contractor Discontinuance of Counties in Service Area

CONTRACTOR discontinuance of a county or counties in its Service Area
requires the prior approval of the STATE.

In the event that CONTRACTOR proposes to voluntarily discontinue providing
Essential Plan(s) in a particular county or counties in its Service Area, the
CONTRACTOR shall provide the STATE with a written statement of facts
justifying the discontinuance. Any such discontinuance must be determined to be
necessary and non-discriminatory.

Contractor Failure, Delay or Inability to Comply with the Agreement

Any delay by, or failure or inability of the CONTRACTOR to comply with the
terms and conditions of this Agreement, either in whole or in part, in accordance
with provisions, specifications, and/or schedules contained herein shall be excused
and a reasonable time for performance pursuant to this Agreement, shall be
extended to include the period of such delay or nonperformance, if caused by or

30



Case 1:25-cv-09058-ER  Document 21-1  Filed 05/13/26 Page 67 of 165

Appendix C-2023

resulting from fire, explosion, accident, labor dispute, flood, war, riot, acts of God,
legal action including injunction, present or future law, governmental order, rule
or regulation, or any other reasonable cause beyond the CONTRACTOR'S
immediate and direct control, including STATE or another government agency
postponing or deferring certain pertinent functions related to the operation of the
Marketplace. It is agreed, however, that a cause itemized or referred to above
shall not excuse a delay, failure or inability to the CONTRACTOR to perform if
such cause arose as a result of the negligence or willful act or omission of the
CONTRACTOR which in the exercise of reasonable judgment, could have been
avoided by the CONTRACTOR. Pending the restoration, settlement or resolution
of the cause for delay, failure or inability of the CONTRACTOR to perform, the
CONTRACTOR shall continue to perform those obligations of this Agreement
which are not related or subject to such cause.

E. Contractor Initiated Termination of Agreement

CONTRACTOR must notify STATE of circumstances causing the CONTRACTOR
to be unable to perform activities and services required under this Agreement.

If circumstances result in the CONTRACTOR'S inability to perform services,
sixty (60) days’ notice of termination should be provided by the CONTRACTOR to
the STATE with notice to Enrollees of the conclusion of coverage under this
Agreement and the availability of conversion rights pursuant to the Subscriber
Contract.

F. State Initiated Termination of Agreement

The STATE may cancel this AGREEMENT in the event that the STATE
determines:

1. the CONTRACTOR substantially fails to meet, perform or observe a material
requirement or promise set forth in this Agreement, and/or substantially violates
applicable law;

2. there is or has been a breach of HIPAA Compliance / Security requirements set
forth in this Agreement or the Trading Partner Agreement attached hereto as an

Appendix;

3. that CONTRACTOR does not meet financial requirements, except to the extent
that a corrective action plan has been approved by DFS.

G. Process for Termination and Transition of Enrollees

If this Agreement between STATE and CONTRACTOR is terminated for any
reason, the CONTRACTOR must work in conjunction with STATE to develop a
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plan to transition Enrollees to another Contractor in the Enrollee’s service area.
This plan must include notifying Enrollees of other available health plan options,
at least one hundred and eighty (180) days prior to termination and providing
follow up letters to remind individuals to enroll with another health plan, in
addition to any other requirement under New York State law.

XI. MEMBER SERVICES

1. CONTRACTOR must operate a “Member Services” or “Customer Services”

department during regular business hours, which must be accessible to Enrollees
via toll free telephone number. Customer service representatives must be
available during regular business hours to address complaints and utilization
inquiries.

CONTRACTOR must maintain a telephone system capable of accepting incoming
calls regarding complaints and utilization review outside of regular business
hours, providing instructions for leaving a message, and have measures in place
to ensure a response to those calls the next business day after the call was
received.

CONTRACTOR must be prepared to adjust customer service staff to meet
expected performance levels on peak Marketplace volume days.

Consumer complaints received through the Marketplace and sent to the
CONTRACTOR require a response from CONTRACTOR no later than three (3)
business days from the day the Marketplace sends the complaint. If the matter
involves an urgent coverage issue, the CONTRACTOR must respond and act
upon the complaint within 24 hours of receipt. The timeframes in this
subparagraph apply regardless of whether the complaint is generated as a result
of technical problems with the CONTRACTOR’s system or technical problems
with the Marketplace system. In the event that the complaint involves a technical
error by the Marketplace or the applicant or Enrollee needs a technical
transaction to resolve the complaint, the CONTRACTOR will work cooperatively
and diligently with the Marketplace to ensure that coverage is not delayed
pending resolution of technical issues.

XII. MARKETING

A.

Obligations of STATE

The STATE must implement a multi-faceted marketing and outreach campaign
that is focused on connecting New Yorkers with quality, affordable health
insurance through its user friendly Marketplace website.

The STATE must engage in targeted outreach to consumers through navigators,

consumer advocates, brokers, Marketplace Regional Advisory Committee
members and other stakeholders to promote use of the Marketplace.
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3. The STATE must initiate an advertising campaign designed to publicize the
access to quality, affordable health insurance.

B. Obligations of CONTRACTOR

1. CONTRACTOR must cooperate in good faith with the STATE’s marketing and
outreach activities, including the development of advertising and outreach
materials for Essential Plans and communication with the Marketplace’s
External Affairs, Outreach and Marketing team.

2. CONTRACTOR may maintain a direct link to the Marketplace website on
CONTRACTOR’s website. The STATE will provide approved links for this
purpose (also known as “widgets”).

3. CONTRACTOR must cooperate with STATE to educate its agents and brokers
about the Essential Plans available through the Marketplace and the process for
agent and broker training and certification by the Marketplace.

4. CONTRACTOR’s marketing of Essential Plans may include: (i) advertisements in
print, radio, television, outdoor advertising and/or social media, (i1) written and
electronic communications sent to CONTRACTOR’s members, Participating
Providers and brokers, such as newsletters; and (i11) distribution of materials at
local community centers, health fairs and other areas where potential enrollees
are likely to gather.

5. CONTRACTOR must use the NY State of Health name, logo and branding
designated by the STATE in referring to the Marketplace in marketing and
outreach activities including any printed materials. Such materials must
prominently display the Marketplace website and toll free telephone number.
Such materials must be developed in accordance with the Marketplace co-
branding guidelines and receive co-branding approval prior to distribution or
publication. STATE will provide co-branding guidelines to CONTRACTOR upon
CONTRACTOR’s request.

6. CONTRACTOR must provide the STATE with brand symbols in the format
necessary for the use on the Marketplace website.

7. CONTRACTOR must not employ marketing practices that are designed to have
the effect of discouraging the enrollment of individuals with significant health
needs in their Essential Plans.

8. CONTRACTOR must comply with provisions of federal and state law regulating
advertising materials and marketing practices. CONTRACTOR’s advertising
materials must accurately reflect general information that would be applicable to
potential enrollees. Materials must not contain false or misleading information.
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CONTRACTOR shall not offer incentives of any kind to potential enrollees to
enroll in an Essential Plan or renew their coverage.

CONTRACTOR is prohibited from the door-to-door solicitation of potential
enrollees or distribution of material, and may not engage in “cold calling”
inquiries or solicitation. For purposes of this section, “cold calling” shall not
include outreach to individuals enrolled in other products or plans offered by
CONTRACTOR or individuals formerly enrolled in products or plans offered by
CONTRACTOR.

CONTRACTOR may not require Participating Providers to distribute
CONTRACTOR prepared communications to their patients. Marketing may not

take place in patient rooms or treatment areas.

CONTRACTOR must provide copies of advertising materials and/or descriptions
of its advertising campaigns to the STATE upon request.

Corrective and Remedial Actions

If the CONTRACTOR’s marketing activities fail to comply with the requirements
of this Agreement, the STATE may take any of the following actions as it, in its

sole discretion, deems necessary to protect the interests of potential enrollees.

CONTRACTOR shall take the corrective and remedial actions directed by the
STATE within the specified time frames.

a. If CONTRACTOR engages in marketing activities that the STATE
determines, in its discretion, to be a minor or unintentional violation of the
marketing guidelines set forth in this Agreement, the STATE may issue a
warning letter to the CONTRACTOR.

b. If CONTRACTOR engages in marketing activities that the STATE
determines, in its sole discretion, to be an intentional or serious breach of
the marketing guidelines, or engages in a pattern of minor breaches, the
STATE may require the CONTRACTOR to implement a corrective action
plan acceptable to the STATE within a specified timeframe.

c. If CONTRACTOR fails to implement a corrective action plan in a timely
manner or commits an egregious violation or breach of this Agreement, the
STATE may in addition to any other legal remedy available to the STATE
in law or equity:

1. direct the CONTRACTOR to suspend its marketing activities for a
period up to the end of the term of the Agreement;
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1. suspend new Enrollments, for a period up to the end of the term of
the Agreement, terminate this Agreement pursuant to termination
procedures set forth herein, and/or decertify CONTRACTOR’s
Essential Plan(s).

XIII. HIPAA COMPLIANCE / SECURITY

1. CONTRACTOR acknowledges and agrees that it is a Covered Entity, as defined
in 45 C.F.R. 160.103.

2. CONTRACTOR acknowledges and agrees that the Marketplace is not a Business
Associate of the CONTRACTOR in performing its statutorily required functions
pursuant to 45 C.F.R. 155.200.

3. CONTRACTOR must comply with all applicable federal and state laws and
regulations to ensure the privacy, security, integrity and availability of
information about Enrollees, including but not limited to HIPAA and HITECH.
This includes individual Medical Records and any other health and enrollment
information that identifies a particular Enrollee.

4. CONTRACTOR must:

a. Disclose PII and PHI only in accordance with applicable law, including 42
C.F.R. Part 431, subpart F. ;

b. Maintain information in a timely and accurate manner;

c. Specify and make available to any Enrollee requesting it (i) the purpose
for which information is maintained or used, and (i1) to whom and for what
purposes information will be disclosed; and

d. Except as provided in federal and state law, ensure that each Enrollee
may (1) request a copy of his or her records and information in a
designated records set, (i1) receive such records and information in a
timely manner, and (ii1) request that his or her records be supplemented or
corrected.

5. CONTRACTOR’s privacy and security standards must be consistent with the
principles outlined in 45 C.F.R. 155.260(a)(3), specifically: (i) individual access,
(11) correction, (ii1) openness and transparency, (iv) individual choice, (v)
collection, use and disclosure limitations, (vi) data quality and integrity, (vii)
safeguards, and (viii) accountability.

6. CONTRACTOR must safeguard PII and PHI with reasonable operational,
administrative, technical and physical controls to ensure its confidentiality,
integrity and availability and to prevent unauthorized or inappropriate access,
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use or disclosure. CONTRACTOR must monitor, periodically assess and update
these controls to ensure their continued effectiveness.

CONTRACTOR must require any subcontractors or agents with access to PII
and/or PHI to comply with the CONTRACTOR’s privacy and security obligations
pursuant to this Agreement.

CONTRACTOR must, following the discovery of any “Breach” in the security of a
system used to exchange data in accordance with this Agreement, including PII
and/or PHI, immediately notify the STATE and commence an investigation in
accordance with applicable law to determine the scope of any actual or suspected
Breach and restore the security of the system to prevent any further Breach.
“Breach” shall mean the compromise, unauthorized access, loss of control or
similar occurrence where persons other than authorized users and for other than
authorized purposes have access or potential access to PII and/or PHI, whether
physical or electronic.

CONTRACTOR must report to the STATE fully and promptly any use or
disclosure of Enrollee data not provided for by this Agreement of which
CONTRACTOR becomes aware. Further, the CONTRACTOR must promptly
report to the STATE any security incident of which it becomes aware. “Security
incident” means the attempted or successful (1) unauthorized access, use,
disclosure, modification or destruction of Enrollee information, including PII or
PHI, (1) interference with system operations affecting the exchange of data set
forth in this Agreement, and/or (iii) loss of Enrollee information, including PII or
PHI, due to the loss or misplacement of hardware, storage devices or paper
documents.

XIV. REPORTING / DATA COLLECTION

A.

General Requirements

CONTRACTOR must establish and maintain the systems and processes to
connect to and transmit data to and from the STATE.

CONTRACTOR must establish and maintain the systems and processes to
connect to and transmit data to and from HHS and Reinsurance Entities.

CONTRACTOR must maintain a health information system that collects,
analyzes and reports data. The system must be able to report on utilization,
claims payment policies and practices, periodic financial disclosures, enrollment
and disenrollment information, claim denials, customer service information,
rating of provider practices, cost-sharing and payments with respect to out-of-
network coverage, prescription drug distribution and cost reporting, quality and
customer satisfaction reporting pursuant to the STATE reporting requirements,
and any other information requested by the STATE and/or required under
applicable federal and state laws or regulations.
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4. CONTRACTOR must_submit required reports to the STATE in a manner
consistent with federal requirements under Section 45 C.F.R. Part 156, or as
otherwise instructed by the STATE. STATE must provide at least ninety (90)
days advance notice of its reporting requirements and consult with
CONTRACTOR prior to implementation of such reporting requirements.

B. Encounter Data

CONTRACTOR will be required to submit encounter data for all contracted
services obtained by each of their Enrollees. Encounters are records of each face-
to-face interaction an Enrollee has with the health care system and includes
outpatient visits, inpatient admissions, dental care, emergency room and urgent
care visits. Encounters for ordered services such as pharmacy and labs shall also
be submitted. An encounter is comprised of the procedure(s) or service(s)
rendered during the contact and includes information on site of service and may
also include diagnosis information. An encounter should be operationalized in an
information system as each unique occurrence of recipient and provider.
Encounters are to be submitted on at least a monthly or more frequent basis
through the STATE designated vendor in a format and manner to be prescribed
by the STATE. STATE shall provide at least ninety (90) days advance notice of its
reporting requirements and consult with CONTRACTOR prior to implementation
of such reporting requirements.

C. Financial Reporting

1. CONTRACTOR must submit financial reports to STATE in a manner and form
consistent with the Medicaid Managed Care Operating Report, and as required
by State and federal laws and regulations.

2. CONTRACTOR shall achieve a Medical Loss Ratio no less than eighty-six percent

(86%)an-eighty-fiveperecent(85%) Medical LossRatie-beginning January 1,
20232016.

3. CONTRACTOR must agree to also submit separate Premium and expenditure
reports, and any additional relevant financial reports and documents related to
its financial condition, in a manner and form required by the STATE. STATE
shall provide at least ninety (90) days advance notice of its reporting
requirements and consult with CONTRACTOR prior to implementation of such
reporting requirements.

4. CONTRACTOR shall comply with all requirements outlined at 45 C.F.R. §
156.280 regarding segregation of funds.
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D. Prescription Drug Cost

5. CONTRACTOR must report to HHS and/or the STATE prescription drug cost and
distribution information in the form, manner and timelines specified by HHS, in
accordance with 45 C.F.R. 156.295, including:

a. the percentage of all prescriptions that were provided under the Essential
Plan through retail pharmacies compared to mail order pharmacies;

b. the percentage of prescriptions for which a generic drug was available and
dispensed compared to all drugs dispensed, broken down by pharmacy
type, which includes an independent pharmacy, supermarket pharmacy,
or mass merchandiser pharmacy that is licensed as a pharmacy by the
State of New York and that dispenses medication to the general public,
that is paid by the CONTRACTOR or the CONTRACTOR’s contracted
pharmacy benefit manager;

c. the aggregate amount and type of rebates, discounts or price concessions
(excluding bona fide service fees) that the CONTRACTOR or its contracted
pharmacy benefit manager negotiates that are attributable to Enrollee
utilization under the Essential Plan, and the aggregate amount of rebates,
discounts, or price concessions that are passed through to the
CONTRACTOR and the total number of prescriptions that were
dispensed; and

d. the aggregate amount of the difference between the amount the
CONTRACTOR pays to its contracted pharmacy benefit manager and the
amounts that the pharmacy benefit manager pays retail pharmacies, and
mail order pharmacies, and the total number of prescriptions that were
dispensed.

E. Transparency Requirements

1. CONTRACTOR must submit in an accurate and timely manner to be determined
by HHS, the information set forth below to the STATE, HHS and DFS, and must
make such information available to the public in accordance with the
requirements of 45 C.F.R. 156.220:
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Claims payment policies and practices;
Periodic financial disclosures;

Data on enrollment;

Data on disenrollment;

Data on the number of claims that are denied,;
Data on rating practices;

R A

Information on cost-sharing and payments with respect to any out-of-
network coverage; and

h. Information on enrollee rights under Title I of the ACA.

2. CONTRACTOR must ensure that the above listed information is provided in
plain language as defined in 45 C.F.R. 155.20.

3. CONTRACTOR must make available the amount of Enrollee Cost-Sharing for in-
network services under the individual’s Essential Plan or coverage with respect to
the furnishing of a specific item or service by a Participating Provider in a timely
manner upon the request of an individual. At a minimum, such information must
be made available to such individual through the Internet web site and such
other means for individuals without access to the Internet.

XV. INDIANS AND ALASKA NATIVES

1. CONTRACTOR must comply with all applicable laws, rules and regulations
relating to the provision of Health Care Services to any Enrollee who is
determined by the STATE to be an eligible Indian or Alaskan Native as defined in
section 4(d) of the Indian Self-Determination and Education Assistance Act (25
U.S.C. 450b(d)). Such requirements include the following:

a. Indians shall be permitted to enroll in, or change enrollment in, Essential
Plans one (1) time per month.

b. No Cost Sharing shall be imposed on Indians.

¢. CONTRACTOR may not reduce the payment for services to Indian health
providers by the amount of any Cost Sharing that would be due from the
Indian but for the prohibition in 42 C.F.R. 600.160(b).

2. CONTRACTOR must pay primary to health programs operated by Indian Health
Service, Indian tribes, tribal organizations and urban Indian organizations for
services covered by an Essential Plan.
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3. CONTRACTOR must comply with other applicable laws, rules and regulations

relating to the provision of Health Care Services to American Indians, including,
the Indian Health Care Improvement Act Sections 206 (25 U.S.C. 1621e) and 408
(25 U.S.C. 1647a).

XVI. INDEMNIFICATION

A.

Indemnification by Contractor

CONTRACTOR must indemnify, defend and hold harmless the STATE, its
officers, agents and employees (the STATE Indemnified Parties) from and against
any and all claims, actions, losses, costs, liabilities, damages or deficiencies,
including interest, penalties and attorney’s fees suffered, incurred or sustained by
the STATE Indemnified Parties or to which any STATE Indemnified Parties
become subject, resulting from, arising out of or relating to:

a. any and all claims and losses accruing or resulting to any and all
CONTRACTOR’s materialmen, laborers, and any other person, firm, or
corporation furnishing or supplying work, services, materials, or supplies
in connection with the performance of this Agreement;

b. any and all claims and losses accruing or resulting to any person, firm, or
corporation that may be injured or damaged by the CONTRACTOR, its
officers, agents, employees, or subcontractors, in connection with the
performance of this Agreement;

c. any liability, including costs and expenses, for violation of proprietary
rights, copyrights, or rights of privacy by the CONTRACTOR, its officers,
agents, employees or subcontractors, arising out of the publication,
translation, reproduction, delivery, performance, use, or disposition of any
data furnished under this Agreement, or based on any libelous or
otherwise unlawful matter contained in such data.

2. The STATE will provide the CONTRACTOR with prompt written notice of any

claim made against the STATE, and the CONTRACTOR, at its sole option, shall
defend or settle said claim. The STATE shall cooperate with the CONTRACTOR
to the extent necessary for the CONTRACTOR to discharge its obligation under
this Section.

CONTRACTOR shall have no obligation under this section with respect to any
claim or cause of action for damages to persons or property solely caused by the
negligence of the STATE, its employees, or agents.

. The indemnity obligation described in this section shall not limit any other rights

or remedies available to the STATE or the CONTRACTOR under this Agreement.
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Indemnification by the STATE

Subject to the availability of lawful appropriations as required by State Finance
Law § 41 and consistent with § 8 of the State Court of Claims Act, the STATE
shall hold the CONTRACTOR harmless from and indemnify it for any final
judgment of a court of competent jurisdiction to the extent attributable to the
negligence of the STATE or its officers or employees when acting within the
course and scope of their employment. Provisions concerning the STATE’s
responsibility for any claims for liability as may arise during the term of this
Agreement are set forth in the New York State Court of Claims Act, and any
damages arising for such liability shall issue from the New York State Court of
Claims Fund or any applicable, annual appropriation of the Legislature of the
State of New York.

XVII. CONSEQUENTIAL DAMAGES

Except with regard to claims indemnifiable under the Indemnification section
above, or claims arising from the gross negligence or willful misconduct of a
Party, neither Party shall be liable to the other Party for any indirect, incidental,
special, punitive, exemplary or consequential damages (including, without
limitation, any damages arising from loss of use or lost business, revenue, profits,
data or goodwill) arising in connection with this Agreement, whether in an action
in contract, tort, strict liability or negligence, or other actions, even if advised of
the possibility of such damages.

XVIII. OWNERSHIP OF DATA

A.

Ownership of Marketplace Data

As between the STATE and CONTRACTOR, all Marketplace Data, as defined
below, shall be and will remain the property of the STATE. For purposes of this
section, Marketplace Data means data and information created by the
Marketplace and relating to the Marketplace, its employees and agents,
technology, operations, facilities, consumer markets, products, capacities,
systems, procedures, security practices, research, development, business affairs,
ideas, concepts, innovations, inventions, designs, business methodologies,
improvements, trade secrets, copyrightable subject matter and other proprietary
information. Without the STATE’s approval (in its sole discretion), the
Marketplace Data will not be (1) used by CONTRACTOR or its subcontractors
other than in connection with carrying out its obligations under this Agreement;
(2) disclosed, sold, assigned, leased or otherwise provided to third parties by
CONTRACTOR or its subcontractors other than in connection with carrying out
its obligations under this Agreement; or (3) commercially exploited by or on
behalf of CONTRACTOR or its subcontractors. CONTRACTOR hereby
irrevocably assigns, transfers and conveys, and will cause its subcontractors to
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assign, transfer and convey to the STATE without further consideration all of its
and their right, title and interest in and to the Marketplace Data. Upon request
by the STATE, CONTRACTOR will execute and deliver, and will cause its
subcontractors and agents to execute and deliver, any documents that may be
necessary or desirable under any law to preserve, or enable the STATE to enforce
its rights with respect to the Marketplace Data. Notwithstanding the foregoing,
the CONTRACTOR shall be responsible for compliance with all federal or state
requirements regarding the security and privacy of Marketplace Data that is
within the CONTRACTOR’s custody, including the requirements of HIPAA and
the NY State Technology Law.

B. Ownership of Contractor Data

As between the STATE and the CONTRACTOR, all CONTRACTOR Data, as
defined below, shall be and will remain the property of the CONTRACTOR. For
purposes of this section, CONTRACTOR Data means data and information
created by the CONTRACTOR and relating to the CONTRACTOR, its directors,
officers, employees and agents, Enrollees, technology, operations, facilities,
consumer markets, products, capacities, systems, procedures, security practices,
research, development, business affairs, ideas, concepts, innovations, inventions,
designs, business methodologies, improvements, trade secrets, copyrightable
subject matter and other proprietary information. Without the CONTRACTOR's
approval (in its sole discretion), the CONTRACTOR Data will not be (1) used by
the STATE or its subcontractors other than in connection with carrying out its
obligations under this Agreement and its obligations pursuant to applicable law;
(2) disclosed, sold, assigned, leased or otherwise provided to third parties by the
STATE or its subcontractors other than in connection with carrying out its
obligations under this Agreement and its obligations pursuant to applicable law;
or (3) commercially exploited by or on behalf of the STATE or its subcontractors.
The STATE hereby irrevocably assigns, transfers and conveys, and will cause its
subcontractors to assign, transfer and convey, to the CONTRACTOR without
further consideration all of its and their right, title and interest in and to the
CONTRACTOR Data, provided however, such assignment shall not be construed
to prevent or delay the STATE from access to and use of the CONTRACTOR Data
to fulfill its obligations with respect to Essential Plan Certification and
Recertification, Provider Network Review, monitoring of Quality and Enrollee
Satisfaction, Reporting / Data Collection and other functions of the Marketplace
as set forth in this Agreement and in federal and state law and regulation. Upon
request by the CONTRACTOR, the STATE will execute and deliver, and will
cause its subcontractors and agents to execute and deliver, any documents that
may be necessary or desirable under any law to preserve, or enable the
CONTRACTOR to enforce its rights with respect to the CONTRACTOR Data.
Notwithstanding the foregoing, the STATE shall be responsible for compliance
with all federal and state requirements regarding the security and privacy of
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CONTRACTOR Data that is within the STATE’s custody, including the
requirements of HIPAA and State Technology Law.

XIX. RECORDS MAINTENANCE / EXAMINATION AND AUDIT

A.

Maintenance of Contractor Records

. The CONTRACTOR must preserve and retain all records relating to

CONTRACTOR performance under this Agreement in readily accessible form
during the term of this Agreement and for a period of ten (10) years thereafter
except that the CONTRACTOR shall retain Enrollees’ Medical Records that are
in the custody of the CONTRACTOR for ten (10) years after the date of service
rendered to the Enrollee or cessation of CONTRACTOR operation, and in the case
of a minor, for ten (10) years after majority. The CONTRACTOR shall require
and make reasonable efforts to assure that Enrollees’ Medical Records are
retained by providers for ten (10) years after the date of service rendered to the
Enrollee or cessation of CONTRACTOR operation, and in the case of a minor, for
ten (10) years after majority.

. All provisions of this Agreement relating to record maintenance and audit access

must survive the termination of this Agreement and shall bind the
CONTRACTOR until the expiration of a period of ten (10) years commencing with
termination of this Agreement or if an audit is commenced, until the completion
of the audit, whichever occurs later. If the CONTRACTOR becomes aware of any
litigation, claim, financial management review or audit relating to the fulfillment
of the terms of this Agreement that is started before the expiration of the ten (10)
year period, the records shall be retained until all litigation, claims, financial
management reviews or audit findings involved in the record have been resolved
and final action taken.

Access to Contractor Records

CONTRACTOR must subject itself to audits/reviews by the STATE or its
designee, as the Parties deem necessary to determine the accuracy of Enrollee
Premium payments. CONTRACTOR also agrees to audit by the STATE on
reasonable and customary terms, subject to applicable State and federal law
regarding the confidentiality of and release of confidential Protected Health
Information of Enrollees.

CONTRACTOR acknowledges and agrees that the STATE must, subject to
applicable State and federal law regarding the confidentiality and release of
confidential Protected Health Information of Enrollees, have the right to review
and to copy any records and supporting documentation pertaining to the
performance of this Agreement. CONTRACTOR agrees to maintain such records
for possible audit for a minimum of ten (10) years, unless a longer period of
records retention is agreed to. CONTRACTOR agrees to allow the auditor(s)
access to such records during normal business hours and to allow interviews of
any employees who might reasonably have information related to such records.
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Further, CONTRACTOR agrees to include a similar right of the STATE to audit
records and interview staff in any subcontract related to performance of this
Agreement.

C. Contractor Audits or Reviews

1. CONTRACTOR must promptly submit to the STATE the results of final financial,
market conduct, or special audits/reviews performed by the US Department of
Health and Human Services, and/or any other State regulatory entity that has
jurisdiction with respect to the services provided by CONTRACTOR to Enrollees.

2. CONTRACTOR must promptly notify the STATE in writing of any inquiry, audit,
investigation, litigation, claim, examination or other proceeding involving
CONTRACTOR, or any CONTRACTOR personnel, Participating Provider or
other authorized subcontractor that is threatened or commenced by any
regulatory agency or other party that a reasonable person might believe could
materially affect the ability to perform in accordance with the terms set forth in
this Agreement. Such notice shall be provided by CONTRACTOR to the STATE
within ten (10) days of CONTRACTOR’s receipt of notice regarding such action.
CONTRACTOR must comply with the STATE’s reasonable requests for
information relating to the inquiry; provided, however than any such exchange of
information shall be subject to compliance with law and shall not occur to the
extent prohibited by order of the court, administrative agency, or other tribunal
or regulatory authority having jurisdiction over the matter or by the laws and
regulations governing the action. This section shall not be required with respect
to disputes relating to claims and other matters noticed to the STATE in the
ordinary course of business pursuant to other terms set forth in this Agreement
or required by law.

XX. COMPENSATION

A. Capitation Payments

1. After enrollment is effectuated for an Enrollee(s):

a. STATE shall provide CONTRACTOR with a monthly Capitation Payment
for each Enrollee that has enrolled in its Essential Plans. Capitation Rates
are based on county in accordance with the rating regions established by
STATE. Capitation Payments made to CONTRACTOR must be used in
accordance with federal and state laws and regulations, including 42 CFR
Part 600.

b. The monthly Capitation Rates are attached hereto as Appendix J and
shall be deemed incorporated into this Agreement without further action
by the Parties.
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c. CONTRACTOR shall invoice and collect Premium and Cost-Sharing
payments directly from Enrollees and/or third-party entities on behalf of
the Enrollee. Such third-party entities may include the Ryan White HIV /
AIDS Programs under Title XXVI of the Public Health Service Act, Indian
tribes, tribal organizations or urban Indian organizations, and State and
federal government programs.

d. The monthly Capitation Payments to CONTRACTOR shall constitute full
and complete payment to the CONTRACTOR for all services that the
CONTRACTOR provides, except for the Premium and Cost-Sharing
payments due to CONTRACTOR from individual Enrollees.

B. Modification of Rates During Contract Period

1. Any technical modification to Capitation Rates during the term of the Contract as
agreed to by CONTRACTOR, including but not limited to changes in premium
groups, eligible populations, or benefit package, shall be deemed incorporated into
this Agreement without further action by the Parties upon approval of such
modifications by the STATE.

2. Any other modification to Capitation Rates, as agreed to by the STATE and the
CONTRACTOR during the term of this Agreement shall be deemed incorporated
into this Agreement without further action by the Parties upon approval of such
modifications by the STATE and the NY State Division of the Budget as of the
effective date of the modified Capitation Rates as established by the STATE and
the NY State Division of the Budget.

3. In the event that the STATE and CONTRACTOR fail to reach agreement on
modifications to the monthly Capitation Rates, the STATE shall provide formal
written notice to the CONTRACTOR of the amount and effective date of the
modified Capitation Rates approved by STATE. CONTRACTOR shall have the
option of terminating this Agreement in its entirety with respect to specific
Essential Plans in a county or counties of CONTRACTOR’s service area, if such
approved modified Capitation Rates are not acceptable. In such case, the
CONTRACTOR shall give written notice to the STATE, or entity designated by
the STATE, within thirty (30) days of the date of the formal written notice from
the STATE of the modified Capitation Rates; specifying the reasons for and
effective date of termination. CONTRACTOR must work in conjunction with the
STATE to develop a plan to phase-out its Essential Plan(s) and transition
Enrollees to another Contractor in Enrollee’s service area. This plan must include
notifying Enrollees of other available health plan options at least one hundred
and eighty days (180) prior to termination and providing follow-up letters to
remind Enrollees to enroll with another health plan, in addition to any other
requirement under New York State law. As a result, the effective date of
termination shall be no less than one hundred and eighty (180) days from the
date of the CONTRACTOR’s written notice, unless the STATE determines that
an orderly transfer to another Essential Plan may be accomplished in fewer days.
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The terms and conditions in the CONTRACTOR’s phase-out plan must be
accomplished prior to termination. During the period commencing with the
effective date of the STATE’s modified Capitation Rates through the effective
date of termination of the Agreement, the CONTRACTOR shall have the option of
continuing to receive Capitation Payments at the expired Capitation Rate or at
the modified Capitation Rates approved by the STATE and the NY State Division
of the Budget for the rate period.

4. If the CONTRACTOR fails to exercise its right to terminate in accordance with
this section, then the modified Capitation Rates approved by the STATE and the
NY State Division of the Budget shall be deemed incorporated into this
Agreement without further action by the Parties as of the effective date of the
modified Capitation Rates as established by the STATE and the NY State
Division of the Budget.

C. Rate-Setting Methodology

1. The STATE will determine Capitation Rates prospectively and will not
retroactively adjust Capitation Rates to reflect actual Essential Plan data or
CONTRACTOR experience for the time period covered by the rates. The STATE

may adjust Capitation Rates retroactively to satisfy program requirements.

2. Notwithstanding the provisions set forth in section C(1) above, the STATE
reserves the right to terminate this Agreement in its entirety upon determination
by the STATE that the aggregate monthly Capitation Rates are not cost effective
pursuant to section 369-gg(2) of the NY State Social Services Law or applicable
law related to Section 1332 State Innovation Waivers.

D. Payment of Capitation Rate

1. The monthly Capitation Rate for each Enrollee is due to the CONTRACTOR from
the effective date of Enrollment until the Effective Date of Disenrollment of the
Enrollee, or termination of this Agreement, whichever occurs first.

2. The CONTRACTOR shall receive a full month’s Capitation Rate for the month in
which Disenrollment occurs.

3. The 834 transactions (benefit enrollment and maintenance for qualified
individuals enrolling in coverage) that are generated by STATE and transmitted
to CONTRACTOR, and successfully processed by CONTRACTOR as set forth in
the 820 Transactions (payment order / remittance advice) that are returned to the
STATE by the CONTRACTOR to acknowledge receipt, shall be the enrollment
lists for purposes of eMedNY or any successor claims payment system’s premium
billing and payment, subject to the ongoing eligibility of enrollees as of the first
(1st) day of the enrollment month.
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4. The CONTRACTOR is subject to the Medical Loss Ratio of at least eighty-six
exghty-five-percent (8685%) and to rebating provisions. For purposes of the

rebate, the STATE is considered the enrollee. (See, Patient Protection and
Affordable Care Act §1331(b)(3), 42 CFR 600.415(b)(3); 45 CFR 158.240).

E. Denial of Payment of Capitation Rate

In the event that CMS denies payment for new or existing Enrollees based upon a
determination that the CONTRACTOR failed to comply with federal statutes and
regulatory requirements, the STATE will deny payment of the Capitation Rate to
the CONTRACTOR for the same Enrollees for the period of time for which CMS

denies payment.

F. State Right to Recover Capitation Payments

1. The Parties acknowledge and agree that the STATE has a right to recover
Capitation Payments made to CONTRACTOR for Enrollees who are later
determined, for the entire applicable payment month, to have been ineligible for
an Essential Plan. Reasons that an Enrollee may be determined ineligible include
but are not limited to death, incarceration, or having moved out of the
CONTRACTOR’s service area. The STATE has the right to recover Capitation
Payments from the CONTRACTOR in instances where the Enrollee was
inappropriately enrolled into an Essential Plan with a retroactive effective date,
or when the enrollment period was retroactively deleted. STATE may only
recover Capitation Payments made for Enrollees if it is determined by the STATE
that the CONTRACTOR was not at risk for provision of health care services for
any portion of the payment period. Notwithstanding the foregoing, the STATE
always has the right to recover duplicate Capitation Payments paid for individual
Enrollees inadvertently enrolled in multiple health plans whether or not the
CONTRACTOR has made payments to providers. All recoveries will be made
pursuant to guidelines developed by STATE.

2. The Parties acknowledge and agree that the STATE has the right to recover
Capitation Payments paid to CONTRACTOR for Enrollees where the
CONTRACTOR has failed to initiate involuntary disenrollment in accordance
with the timeframes and requirements contained in this Agreement, pursuant to
applicable law and regulation. The STATE may recover the Capitation Payment
effective on the first day of the month following the month in which the
CONTRACTOR was required to initiate the involuntary disenrollment.

G. Other Insurance and Settlements

CONTRACTOR is not allowed to pursue cost recovery against personal injury
awards or settlements an Enrollee has received. Any recovery against these
resources is to be pursued by the STATE, and the CONTRACTOR cannot take
action to collect these funds. Pursuit of Worker’s Compensation benefits and No-
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fault insurance by the CONTRACTOR is authorized, to the extent that they cover
expenses incurred by CONTRACTOR.

Contractor Financial Liability

CONTRACTOR shall not be financially liable for any services rendered to an
Enrollee prior to his or her effective date of enrollment or subsequent to
disenrollment.

No Recourse Against Enrollees

. With the exception of the Premium and applicable Essential Plan cost-sharing

provided for in this Agreement, the CONTRACTOR hereby agrees that in no
event, including but not limited to non-payment by the STATE, insolvency of the
CONTRACTOR, loss of funding for this program, or breach of this Agreement,
shall the CONTRACTOR or a subcontractor bill, charge, collect a deposit from,
seek compensation, remuneration, or reimbursement from, or have any recourse
against Enrollee or person acting on his or her behalf for coverage provided in
accordance with this Agreement.

. This subsection shall not prohibit the CONTRACTOR or the subcontractors as

specified in their agreements from billing for and collecting any applicable
worker’s compensation benefits or no-fault insurance. This subsection supersedes
any oral or written contrary agreement now existing or hereinafter entered into
between the CONTRACTOR and any Enrollee or persons acting on his behalf.
This provision shall survive termination of this Agreement for any reason.
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Marketplace Facilitated Enroliment (FE) Program

For CONTRACTOR that authorizes employees or representatives to provide
application assistance to individuals enrolling in Qualified Health Plans (QHPs) and insurance
affordability programs (IAPs) through NY State of Health,

The Official Health Plan Marketplace (Marketplace), who are referredto as
Marketplace Facilitated Enrollers

I.  Background

1. The ACA establishes a streamlined enrollment system for QHPs and all insurance
affordability programs (IAPs). The NY State of Health, The Official Health Plan
Marketplace (Marketplace) of the New York State Department of Health
(“STATE”) has developed an integrated application allowing consumers to enroll
in any IAP [Medicaid, Child Health Plus, Advance Premium Tax Credits, Cost-
Sharing Reductions, and the Essential Plan (Basic Health Program)] and QHPs
through the Marketplace application. To ensure that consumers have as many
opportunities as possible to apply through the Marketplace, STATE is expanding
its successful Medicaid and Child Health Plus Health Plan Facilitated Enrollment
Program to include QHPs and the Essential Plan.

2. CONTRACTOR’s employeesand representatives may provide application
assistance to individuals applying for coverage through the Marketplace
provided that: (i) each individual is trained and authorized as a Marketplace
Facilitated Enroller (“Marketplace FE”) prior to providing such assistance, and (i)
such authorized Marketplace FEs abide by the requirements outlined below.

Il.  Obligation of CONTRACTOR

1. CONTRACTOR must ensure that its employees and representatives complete the
Marketplace approved training program regarding QHP options, IAPs, eligibility
and benefits rules and regulations governing all IAPs operatedin the State, pass
an examination to assure successful completion of the training, and are
authorized by the Marketplace.

2. CONTRACTOR must ensure its employees and representatives complete any
subsequenttraining required by the Marketplace, which includes successfully
completing annual re-authorization training.
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3. CONTRACTOR must establish procedures to ensure that its Marketplace FEs:

i. Inform applicants of the functions and responsibilities of Marketplace
FEs;

ii. Disclose to potential applicants any relationships the Marketplace FE has
with QHPs or IAPs or other potential conflicts of interest;

iii. Obtain authorization from the applicant prior to obtaining access to an
applicant’s Personally Identifiable Information (Pll) and maintain a record
of the authorization in a form and manner determined by the
Marketplace; and

iv. Inform the applicant that he or she may revoke the authorization at any
time.

4. CONTRACTOR must establish procedures to ensure that its Marketplace FEs:

i. Provide information to individual and employee applicants about the full
range of QHP options and IAPs for which they are eligible, which includes
providing fair, impartial, and accurate information that assists consumers
with submitting the eligibility application; clarifying the distinctions
among health coverage options, including QHPs; and helping consumers
make informed decisions during the health coverage selection process;

ii. Assistindividual and employee applicants in applying for coverage in a
QHP and for IAPs;

iii. Help facilitate enrollment of eligible individuals in QHPs and IAPs;
iv. Actin the bestinterest of the applicant assisted; and
v. Do not misrepresentthe options available to the applicant.

5. CONTRACTOR must comply with the Privacy and Security provisions of this
Agreement consistent with 45 C.F.R. §155.260 and applicable law, as well as
Marketplace authentication and data security standards and procedures.
CONTRACTOR shall ensure that its Marketplace FEs are appropriately supervised
to assure ongoing compliance with Privacy and Security requirements to
safeguard PII.

6. CONTRACTOR must either directly or through an appropriate referral to an
Navigator or non-Navigator assistance personnelor to NY State of Health
Customer Service Center, provide or have its staff members and volunteers
provide information in a manner that is accessible to individuals with disabilities
as defined by the Americans with Disabilities Act, as amended, 42 U.S.C. 12101
et. seq. and section 504 of the Rehabilitation Act, as amended, 29.U.S.C. 794.
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7. CONTRACTOR and its Marketplace FEs are prohibited from:

imposing any charge on applicants for application or other assistance
related to the Marketplace;

providing compensation to Marketplace FEs on a per-application, per-
individual-assisted, or per-enrollment basis;

providing gifts, including gift cards or cash, unless they are of nominal
value, to any applicant or potential enrollee as an inducement for
enrollment. Gifts, gift cards, or cash may exceed nominal value for the
purpose of providing reimbursement for legitimate expensesincurred by
a consumer in effortto receive NY State of Health application assistance,
such as, but not limited to, travel or postage expenses;

soliciting any consumer for application or enrollment assistance by going
door-to-dooror through other unsolicited means of direct contact,
including “cold calling” inquiries or solicitation. “Cold calling” does not
include outreach to individuals enrolled in other products or plans
offered by CONTRACTOR or to individuals formerly enrolled in products
or plans offered by CONTRACTOR; or

initiating any telephone call to a consumer using an automatic telephone
dialing system or an artificial or prerecorded voice, exceptin cases where
CONTRACTOR has a relationship with the consumer and so long as other
applicable State and Federal laws are otherwise complied with.

8. CONTRACTOR must obtain a written attestation from each Marketplace FE
regarding his or her commitment to comply with the standards specified in

paragraphs “1” through “7” of Section

IIIIII

of this appendix, related to required

training, authorization, availability of information, privacy and security of PII,
accessibility, and prohibition regarding fees. CONTRACTOR must provide these
attestations to STATE uponrequest.

9. CONTRACTOR must:

Ensure that only authorized Marketplace FEs submit applications to the
Marketplace using their individual identification number. Use of a
Marketplace FE identification number by any individual other than the
authorized Marketplace FE is strictly prohibited.

Provide its Marketplace FEs with the equipment necessary to provide in-
person application assistance. Except in extraordinary circumstances,
applications must be submitted on-line through the Marketplace on-line
web portal. Computers must be connectedto the internet using one of
the following browsers: Internet Explorer Versions 7, 8 or 9, Safari
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Versions 5 or 6, Google Chrome Versions 18 or 19 or Mozilla Firefox
Versions 12 or 13. All computers used by Marketplace FEs must have
supported Operating Systems and the latest security patches installed.

iii. Generally, Marketplace FEs should provide in person assistance if
possible. However, under some circumstances, in accordance with
guidelines issued by STATE, Marketplace FEs may provide certain
assistance by telephone or other methods approved by the STATE. This
includes but is not limited to using the telephone or other methods to
collect follow-up information, or to assist in the renewal process.

iv. ldentity proof the Marketplace FE using instructions provided by STATE if
the Marketplace FE fails the on-line identity proofing process used for the
Marketplace.

v. Register and monitor performance of their individual Marketplace FEs.

10. CONTRACTOR shall implement plans of correction for Marketplace FEs who are
not adequately performing their duties under the Marketplace FE program, and
shall rescind authorization to act as a Marketplace FE from all employeesand
representatives who are not adequately performing their duties in accordance
with the requirements set forth in this appendix or who are out of compliance
with the requirements of the program.

11. CONTRACTOR must inform STATE within two (2) business days if a Marketplace
FE has left his or her position oris on extended leave and must inform the STATE
to whom their clients should be re-assigned. This information must be reported
to: Assistor.Admin@health.state.ny.us.

12. CONTRACTOR and its Marketplace FEs must refer to the employeesand
representatives authorized under this appendix only as Marketplace Facilitated
Enrollers or Marketplace FEs.

lll.  Obligations of STATE
1. Provide or approve a comprehensive training program and any subsequent
training updatesfor Marketplace FEs. Training may be delivered by STATE or its

designated contractor in person or through on-line training programs.

2. Provide CONTRACTOR with or approve a training curriculum, including a
facilitator guide, for use in training its staff members and volunteers.

3. Provide or approve any forms, applications, brochures or other materials needed

to provide application assistance and information about the programs available
through the Marketplace.
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4. Collect information from CONTRACTOR regarding employees or representatives
trained and authorized to provide application assistance so that a unique
identifier can be created for each Marketplace FE.

5. Provide CONTRACTOR with or approve a form for Marketplace FEs to disclose
conflicts of interest.

6. Provide data and reports to CONTRACTOR for use in monitoring Marketplace FE

productivity until such time that the organization can generate this information
through the Marketplace.

7. Update the list of trained and authorized Marketplace FEs based on information
provided by CONTRACTOR, including terminating Marketplace FE accounts when
necessary.
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nystate
The Official Health Plan Marketplace

NY State of Health 2021 Plan Invitation:
Supplemental Information
May 7, 2020

Updated Standard Bronze Product

The New York State Department of Financial Services and NY State of Health have updated the
Standard Bronze (non-HSA) Product Design for 2021. The updated product design is included in
Attachment B and is posted online here: https://info.nystateofhealth.ny.gov/invitation

The standard Bronze (non-HSA) product includes 3 pre-deductible visits to a primary care
provider (PCP) or specialist that are subject to a co-payment. There is a modest increase to the
deductible (from $4,425 in 2020 to $4,700 in 2021) and cost sharing for PCP and specialist visits
will be subject to co-payment instead of co-insurance.

Questions and Answers

Invitation

Question: Given that we are all working remote, can our letters of interest and participation
proposals be signed electronically?

Answer: Yes. NY State of Health requests that all plan letters of interest and participation
proposals are submitted electronically, including electronic signatures.

Dental

Question: Are we being asked to add “NSD” to the plan name? Or is that for QHPs with dental?
Answer: For QHP products only: Include “NSD” to indicate that the embedded dental
benefits are not subject to the QHP deductible. Please note this where applicable for

both pediatric and adult/family coverage.

Question: Which entities will be required to complete and submit a Qualified Dental Plan
(QDP) Benefit and Cost Sharing Template? Only stand-alone dental plans? Will medical QHPs
that include adult dental benefits also be required to submit this template?

Answer: Medical QHP issuers that offer products with adult/family embedded dental benefits
must complete the template and only need to provide us with details relating to products that
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have adult/family embedded dental coverage. Medical issuers that offer QHPs without
embedded dental benefits or who offer products with only pediatric dental coverage
embedded, do not need to complete the template.

Stand-Alone Dental Plans must complete the template for both pediatric standard products and
non-standard adult-family products.

The template will be sent to the issuers in the next few weeks by the plan managers. The data
submission due date to NY State of Health is August 31, 2020.

New subsection added to (v) to E.1., Page 60 2021 Plan Invitation — Submission of QDP Benefit
Cost Sharing Template to DOH.
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@,“Ystater._;;i health
The Official Health Plan Marketplace

Invitation and Requirements for Insurer Certification and
Recertification for Participationin 2021

QUALIFIED HEALTH PLANS, STAND-ALONE
DENTAL PLANS & ESSENTIAL PLANS

Revised May 7, 2020
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2021 Schedule of Key Events

EVENT DUE DATE QHP SADP EP
Invitation Released April 30, 2020 X X X
Letters of Interest Due to NYSoH May 7, 2020 X X X
Written Questions Accepted by NYSoH April 28 — May 29, X X X
2020
Dental Forms and Rate Filings Due to DFS in May 4, 2020 X
SERFF
Medical Policy Forms and Rates Due to DFS in SERFF May 18, 2020 X
Dental on Exchange Binders Due in SERFF May 18, 2020 X
Participation Proposals Due to NYSoH May 29, 2020 X X X
Medical On Exchange Binders are Due in SERFF June’s, 2020 X
Provider Network Submission Due to NYSoH July 27, 2020 X X X
Essential Plan Templates Due to NYSoH July 31, 2020 X
DFS Rate Decision Due Date August 6, 2020 X X
Essential Plan Subscriber Agreements Due to August 31, 2020 «
NYSoH
Plans Must Complete Approval of Information in
Issuer Portal September4, 2020 X X X
Certification of Plans by NYSoH September 25, 2020 X X X

QHP - Qualified Health Plan ® SADP — Stand-Alone Dental Plan e EP — Essential Plan
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A. Issuing Office and Purpose
This Invitation is issued by the New York State Department of Health (“DOH”) to invite:

(M Insurers offering Qualified Health Plans (“QHPs”), Stand-Alone Dental Plans (“SADPs”)
and Essential Plans (“EPs”), through NY State of Health, the Official Health Plan
Marketplace (“Marketplace”), in 2020, to apply for recertification for 2021; and

(i) Other insurers that are licensed or certified in New York State to apply for certain
health insurance plans to be certified as QHPs, SADPs, and EPs to be offered onthe
Marketplace in calendar year of 2021.

Following the submission and review of the information required by this Invitation, the DOH will
review whether Applicants and their proposed products meetall federal minimum participation
standards and other requirements necessary for certification as a QHP, SADP or an EP. Applicants
and individual plans found by DOH to satisfy all minimum standards and requirements, and in the
case of Applicants applying for the first time, Applicants who sign a new Agreement with the DOH,
will have products certified as QHPs, SADPs, or EPs available through the Marketplace. This will be
the only opportunity for insurers to apply for certification or recertification of products to be
offered on the Marketplace in 2021.

The DOH reservesthe right to negotiate with Applicants in the bestinterest of the Marketplace
and its consumers, including, but not limited to, ensuring choice for consumersand small
businesses, and to provide continuity of coverage for consumers transitioning between Insurance
Affordability Programs.

B. Background

1. NY State of Health, the Official Health Plan Marketplace

NY State of Health, the official health plan Marketplace of New York State, authorized by the
Federal Patient Protection and Affordable Care Act of 2010, was established in April 2012 by
GovernorCuomo’s Executive Order 42, and codified in the NY Public Health Law in 2019. The NY
State of Health Marketplace has successfully increased the affordability and accessibility of health
insurance coverage in New York. By February 7, 2020, more than 4.9 million New Yorkers were
enrolled in coverage, an increase of more than 150,000 people from 2019. Marketplace
enrollment growth is consistent with New York’s declining uninsured rate, which reached a
historic low of 4.7 percent in 2018.

As of February 7, 2020, over 3.4 million New Yorkers were enrolled in Medicaid through NY
State of Health and more than 1.5 million people enrolled in a non-Medicaid program through
the Marketplace. This includes 272,948 people enrolled in a Qualified Health Plan and 796,998
enrolled in the Essential Plan. The 2020 Open Enrollment Period finished with more than 1
million people (1,069,946) enrolled in a Qualified Health Plan orthe Essential Plan.
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Applicants can enroll in coverage through NY State of Health online, by telephone, or with the help
of an in-person assistor. During the 2020 Open Enrollment Period, nearly 2 million New Yorkers
visited the NY State of Health website, Customer Service answered nearly 1.6 million telephone
calls, and there were more than 7,500 certified enrollment experts, including navigators, certified
application counselors, health plan facilitated enrollers and health insurance brokers who worked
with consumers. In-person assistors helped more than three- quarters (80 percent) of enrollees
complete their Marketplace applications in 2020. Through its website, NY State of Health makes
available to consumers an easy to use plan preview, or anonymous shopping tool, which allows
individuals to shop for a health plan and to also receive a personalized premium estimate before
starting an application.

In 2020, NY State of Health increased effortsto reach new consumers, renew existing enrollees, and
dispel consumer confusion around changes to the Affordable Care Act. NY State of Health got its
message out to consumers through its “You Deserve Affordable Health Care” advertising campaign, at
more than 250 community outreach events, and by sending nearly 2.4 million emails to consumers
reminding them of important steps neededto complete their enroliment. Marketplace statewide
advertising was in English, Spanish, and Mandarin, on tv, radio, digital platforms, ethnic print
publications and digital and billboards in the metro-NYC region.

13
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nystatecfthealth

The Official Health Plan Marketplace

Section ll: Qualified Health Plan and Stand-Alone Dental Plans —
Individual and Small Business Marketplaces
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A. Participation Requirements
1 Licensure and Solvency

Pursuant to 45 CFR § 156.200(b)(4), Applicants must:

e Be licensed as an insurer under Articles 42 or 43 of NY Insurance Law or certified under Article 44 of
NY Public Health Law, in good standing, and in compliance with state solvency requirements at the
time the application is submitted; or

e Have applied for such licensure and reasonably anticipate being (1) licensed or certified prior to
November 1, 2020 and (2) demonstrate to the satisfaction of the DOH that they have the capacity
to be fully operational by November 1,2020.

2. Choice of Participation

Applicants may apply to participate in the individual market and small business marketplace. They are
not required to participate in both.

3. Service Area

Applicants must apply to participate in their entire service area, as approved by the Department of
Financial Services (“DFS”) or the DOH, at the time of application, provided all requirements of this
Invitation are met. Applicants may apply to the DOH foran exception to this requirement by submitting
a written requestto the DOH explaining the facts that justify the exception.

The DOH reserves the right to grant exceptions to this requirement on a case-by-case basis when it
determines that granting such exception is necessary, non-discriminatory and in the best interest of
the Marketplace and consumers. Pursuant to 45 CFR § 155.1055, Applicants seeking participation must
cover geographic areas that are established without regard to racial, ethnic, language, or health status-
related factors, or other factors that exclude specific high utilizing, high cost or medically underserved
populations.

Applicants seekingto expand their QHP service area in addition to notifying DFS and DOH must file a
service area expansion application with the Division of Health Plan Contracting and Oversight or
DHPCO. This application should be sent to bmccsmail@health.ny.gov.

4, QHP Applicant Product Offerings
a. Essential Health Benefits
Applicants must agree to provide the Essential Health Benefits (“EHBs”) specified by the DOH for

calendar year 2021, delineatedin Attachment “A.” The EHBs must be included in the calculation of
the actuarial values of the products.
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b. Metal Levels

All products in each metal level must meetthe following specified actuarial value
(“AV”) levels based on the cost-sharing features of the product and determined
using the U.S. Department of Health and Human Services (“HHS”) AV calculator.

Bronze: 60% AV
Silver: 70% AV
Silver CSR 73% AV (200-250% Federal Poverty Level)
Silver CSR 87% AV (150-200% Federal Poverty Level)
Silver CSR 94% AV (100-150% Federal Poverty Level)
Gold: 80% AV
Platinum: 90% AV

Consistent with current federalrules, reflected in 2019 final federal regulation, a de
minimus variation of -4/+2% AV is permissible, except with respectto the Silver Level
CSR (cost-share reduction) variations, which only permits a variation of +/-1% AV and
the Bronze Level, which permits a de minimus variation of -4/+5% AV . Further, the
minimum permissible differential between the Silver (70% AV) and Silver CSR (73% AV)
is two (2) percentage points. For purposes of this invitation, standard silver, and non-
standard silver level products if offered by the issuer, must have an actuarial value of
at least 70%, with a permissible de minimus variation of +2% AV. This limit on silver
level product variation applies to the Individual Market only and does not apply to the
small business marketplace (SHOP).

c. Standard Products

QHP applicants must offerone (1) standard product in each metal level and in every
county of its Marketplace service area. The standard product offered by QHP
Applicants must include the benefits and visit limits as delineated in Attachment “A,”
and the cost-sharing limitations delineatedin Attachment “B,” with the exceptionthat
the wellness benefit may be substituted for (a) different wellness benefit(s) in
accordance with federaland state regulation and guidance, as well as DFS review and
approval. This requirementapplies to the individual market; there is no requirementto
offerstandard products for the small business marketplace. The standard products for
2020 are provided in Attachment “B.”

d. Standard Products With 3 Pre-Deductible Visits

The 2021 standard bronze product includes 3 visits to a primary care provider (PCP)

or specialist that are not subjectto the deductible. eepayments,-oreoinsurance. QHP

Applicants may also continue to offera standard gold level and silver level product
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with 3 visits to a PCP that are not subjectto the deductible. Atthese metal levels,
copayments will apply. This additional gold or silver product(s) will not count
towards the number of non-standard products offered by the QHP Applicant in the
individual marketplace. If the QHP Applicant opts to offer this product, it must:

i. Be offered at the Gold, Silver, Silver CSR 73% AV, and, Silver CSR 87% AV
metal levels, in every county of its QHP service area.

ii. Include the benefits and visit limits as delineated in Attachment “A” and the
cost-sharing limitation delineated in Attachment “C,” with the exception
that the wellness benefit may be substituted for a different wellness
benefit in accordance with federal and state regulation and guidance, as
well as DFS review and approval.

e. Child-Only Offerings

In accordance with federal regulation, QHP Applicants must agree to offer a child-only
product ateach metalleveldescribed in Section lI(A)(4)(b), above, inthe individual market.
The child-only product must conform to the benefits and visit limits delineated in
Attachment “A” and the same cost sharing limitations delineated in Attachment “B.” In
other words, it must be the standard product required in Section Il (A)(4)(b), above,
offered at the child-only rate outlined in Section II(B)(4)(b). Only one child- only product
is required per metal level. Please note that a QHP Applicant’s participation in the State’s
Child Health Plus program does not satisfy this requirement.

f. Catastrophic Products

QHP Applicants must agree to offer at least one standard catastrophic product in each
county of the Applicant’s service area in the individual market. The standard catastrophic
product can be found in Attachment “B.” As part of the Participation Proposal, which is
Attachment “G,” the DOH will require QHP Applicant’s affirmative intent to offer, or
continue to offer, a catastrophic product.

If the DOH determines there is adequate catastrophic coverage in a particular county, the
DOH may, in its sole discretion, allow other QHP Applicants, in the same county, the
option of not offering the catastrophic product.

An Applicant’s decision not to offer catastrophic coverage will be for the entire plan year of
2021.

The DOH will inform the QHP Applicant of this option during the certification process and

the decision regarding inclusion/exclusion of the catastrophic product willbe made by the
DOH prior to certification.
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In the event there is not adequate coverage in a particular county, all QHP Applicants in
that county will be obligated to offerthe catastrophic product.

g. Out-of-Network Products

An “out-of-network” product is a product that provides coverage for services rendered by
health care providers that are not in the health plan issuer’s network. QHP Applicants
that offer an out-of-network product outside the Marketplace must offer the out-of-
network product on the Marketplace, at the silver and platinum levels. This requirement
applies to the individual market only.

QHP Applicants that do not offer an out-of-network product outside the Marketplace are
strongly encouraged to offer a QHP on the Marketplace with an out-of-network benefit,
so consumers have an option to purchase such a product should they chose to do so. An
Applicant may use an additional or different license to offer an out-of-network QHP,
provided the different or additional license is for an entity within the same family of
companies.

h. Non-Standard Products

QHP Applicants may opt to offer up to three (3) “non-standard” products, as described
below, in all or part of its service area, if the partial service area is approved by DOH and
DFS in accordance with the requirements listed in Section II(A)(3), those stated below,
and any applicable DFS instruction or guidance. This non-standard product limit only
applies to the individual market, there will be no limit on the number of products offered
by an insurer on the small business marketplace.

Non-standard products offered on the Marketplace must have “meaningful differences”
from each other and from the standard QHPs. Non-standard QHPs are considered
meaningfully different when additional benefits, not included in the Essential Health
Benefits, are covered (e.g., adult dental, adult vision, acupuncture). Non-standard
products must allow consumers to easily identify the differences between non-standard
products and standard products, so that consumers can determine which plan provides
the highest value at the lowest cost to address their needs. All non-standard products
must comply with federal and state laws, regulations and guidance and shall be subject
to DFS and Marketplace review and approval. Non-standard silver level products, if
offered by the issuers, must have an actuarial value of at least 70%, with a permissible de
minimus variation of +2% AV.

Non-standard products do not have to be offered at all four metal levels. They must,
however, be offered at a minimum of two metal levels of the issuer’s choosing (for
example, silver and bronze). If the QHP Applicant elects to offer(a) non-standard
product(s) at the bronze level, the Applicant must also offerat least the same number
of non-standard products at one of the other metal levels.
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Examples of permissible and non-permissible combinations:

Platinum Gold Silver Bronze
Permissible: 0 0 2 2
Permissible: 1 2 0 2
Permissible: 0 1 0 1

Platinum Gold Silver Bronze
Non-Permissible: 0 0 1 2
Non-Permissible: 2 0 0 3
Non-Permissible: 0 0 0 1

QHP Applicants that offered a Bronze QHP that was HSA eligible in 2020, will be
permitted to offerthe HSA Compliant Bronze set forth in Attachment “B” in 2021, to
ensure the HSA can carry over for their respective enrollees.

Child-only products, catastrophic products, out-of-network products, and the HSA
Compliant Bronze product set forth in Attachment “B” will not be counted towards the
three (3) non-standard product maximum.

We encourage Applicants to review enrollment in non-standard products offeredin
prior years, to determine whetherthey should continue to be offered.

i. Prescription Drug Coverage
As required under the federal rules, prescription drug coverage must cover at least the
greater of:

(i) One drug in every United States Pharmacopeia (“USP”) category and class; or

(i) The same number of prescription drugs in each category and class of
the benchmark plan chosen by the state.

All prescription drug information must be submitted to DFS for review. This requirement
is not intended to limit the number of drugs that the QHP Applicant may cover in a drug
category or class. QHP Applicants are encouraged to develop formularies that exceed the
federal requirements whenit is determinedto be in the best interest of theirmembers.

j.- Dental Coverage

Federal law requires coverage for pediatric dental services and permits such services to
be covered by health insurers or stand-alone dental carriers. QHP Applicants have the
option of embedding pediatric dental coverage within their QHPs, offering QHPs without
pediatric dental coverage, or both.
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In the event the DOH determinesthat there is no pediatric stand-alone coverage available
in a particular county, all QHP Applicants in that county will be obligated to offer a QHP
with embedded pediatric dental coverage.

QHP Applicants will also have the option of offering adult/family dental, and/or
supplemental pediatric dental benefits, as an additional benefit per Section 11(A)(4)(h),
above. If the QHP Applicant offers a family dental benefit, the pediatriccomponent must
include at least the same pediatric dental benefits as outlined in Attachment “A.” These
requirements apply to the individual and small group marketplace.

QHP Applicant’s product descriptions must include a plain language description of what
services are included within “Basic” and “Major” dental services and must include
information about any waiting periods, benefit maximums and whethera deductible is
applicable for adult dental care benefits.

To assist the DOH in providing meaningful, detailed benefit and cost sharing dental information
to consumers we will be requesting Applicants to complete a Qualified Dental Plan (QDP)
Benefit and Cost Sharing Template which will be used to populate the NY State of Health Dental
Comparison Tool. The instructions and template will be sent separately from the invitation, no
later than May 15, 2020 and will include the due date for the data submission.

The Dental Comparison Tool was added to the NY State of Health website in December 2019.
https://info.nystateofhealth.ny.gov/resource/dental-plan-comparison-tool

The Dental Comparison Tool assists consumers in review and comparison of dental plans
offered on the marketplace. The purpose of the new data collection template is to ensure
consistency in dental benefit information across insurers and to facilitate consumer
comparisons across insurers.

k. QHP and SADP Naming Conventions

To assist consumers in identifying products and differences between products, QHP and
SADP Applicants must use the following naming conventions to identify all QHPs and
SADPs offered on the Marketplace, in the order as presented below. Please note thatthe
absence of field name indicates the product DOES NOT include such coverage.
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Individual Market

Field Name Values Instructions
Product Name To be assigned by This should be the same product name the
Applicant Applicant uses to market the product.

Metal Tier

Bronze, Silver, Gold,
Platinum, Child-Only,
Catastrophic

Indicate metal tier using entire the word for
metal level.

Standard/ Non-
Standard

ST, ST3PCP or NS

Indicate standard, standard with 3 PCP visits or

non- standard by using “ST” for standard,
“ST3PCP” for the standard with 3 PCP visits
before the deductible, and “NS” for non-
standard.

Network Coverage

INN or OON

Indicate network type using “INN” for in-network
and “OON” for out-of-network coverage.

Network Name

To be assigned by
Applicant

Indicate the network name associated with each
product

Dependent Age
Coverage

Dep25, Dep29

Indicate the age for dependent coverage by using
“Dep25” for dependent coverage through age 25
and “Dep29” for dependent coverage through age
29.

Non-Standard Details

Adult Vision, Family
Dental, Family Vision,
Wellness, Other
Significant Details

List the general categories of benefitsand
services, in alphabetical order separated by
commas, that are not part of the essential health
benefits. If none, leave blank.

Dental Coverage

Pediatric Dental,
Adult/Family Dental

Specify the type of dental coverage embedded
in the QHP. If none, leave blank

Dental Coverage,

For QHP Products Only Include “NSD” to

Adult/Famil NSD indicate that adult/family the embedded
Deductibl ! dental benefits are not subjectto the QHP
eductible. deductible. Please note this where applicable
for both pediatric and adult/family coverage.
Dental Coverage, WP Include “WP” to indicate any waiting periods for

Adult/Family,
Waiting Period

adult dental services.

Examples of permissible QHP Individual Market names are shown below:

ABC Product, Platinum, ST, INN, 123 Network, Dep25

ABC Product, Gold, ST, INN, Dep29

ABC Product, Silver, NS, OON, Dep29, Family Vision Family Dental NSD, WP
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Small Business Marketplace

Field Name

Values

Instructions

Product Name

To be assigned by
Applicant

This should be the same product name the Applicant
usesto market the product.

Metal Tier

Bronze, Silver, Gold,
Platinum,

Indicate metal tier using the entire word for metal
level.

Network Coverage

INN or OON

Indicate network type using “INN” for in-network and
“OON” for out-of-network coverage.

Network Name

To be assigned by
Applicant

Indicate the network name associated with each
Product.

Dependent Age
Coverage

Dep25, Dep29

Indicate the age for dependent coverage by using
“Dep25” for dependent coverage through age 25 and
“Dep29” for dependent coverage through age 29.

Non-Standard
Details

Adult Vision, Family
Dental, Family Vision,
Wellness, Other
Significant Details

List the general categories of benefits and services, in
alphabetical order separated by commas, that are not
part of the essential health benefits. If none, leave
blank.

Dental Coverage

Pediatric Dental,
Adult/Family Dental

Specify the type of dental coverage embeddedin the
QHP. If none, leave blank.

Dental Coverage,

Adult/Family,
Deductible

NSD

For QHP Products Only Include “NSD” to indicate that
adult/family the embedded dental benefits are not
subjectto the QHP deductible. Please note this where
applicable for both pediatric and adult/family
coverage.

Dental Coverage, WP Include “WP” to indicate any waiting periods for adult

Adult/Family, dental services.

Waiting Period

Domestic Partner DP Include only if domestic partners are eligible for
coverage.

Family Planning Ep Include only if the family planning benefitis covered.

Healthy NY HNY Include if the product is a Healthy NY product.

Examples of permissible QHP Small Business Market names are shown below:

ABC product, Platinum, ST, INN, Dep25

ABC product, Gold, NS, OON, Adult Dental, Dep29, DP, FP
ABC product, Silver, ST3PCP, ONN, Dep25
ABC product, Gold, ST, INN, Dep 25, HNY
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|. Effective Dates

All certified and recertified products offered through the Marketplace will have effective
dates of January 1, 2021, in the individual market and the small business marketplace.

Qualified employers will be able to purchase Marketplace certified products directly from
the plan issuer at any point during the year.

QHP Applicants, however, will not be able to establish and offer new products atany time
during the year. Products to be offered during calendar year 2021, must be established
and submitted to DOH and DFS through this Invitation.

5. Stand-Alone Dental Applicant Product Offerings

SADP Applicants shall offer products through the Marketplace in accordance with federal
and state laws and regulations, and in accordance with the participation requirements
set forth below.

SADP Applicant’s product descriptions must include a plain language description of what
services are included within “Basic” and “Major” dental services and must include
information about any waiting periods, benefit maximums and whethera deductible is
applicable for adult dental care benefits.

a. Essential Health Benefits

The SADP Applicant must agree to provide the pediatric dental benefits outlined
Attachment “A.” The pediatric dental benefits are minimum benefits and the SADP
Applicant may add additional benefits.

b. The Standard Product

The SADP Applicant must offer one standard pediatric stand-alone dental product in
every county of its service area. The standard product offered by the SADP Applicant must
include the same pediatric benefits as delineated in Attachment “A.” The standard
product must comply with federal regulation and DFS guidance. This requirement applies
to the individual market.

c. Non-Standard Products
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The SADP Applicant may opt to offerup to three (3) non-standard products for the
individual market. The SADP Applicant may opt to offer unlimited non-standard
products for the small business marketplace.

The non-standard product(s) may be a(n) adult/family dental product or additional
pediatric dental product offering(s). These requirements apply to both the individual
market and the small business marketplace.

d. Other Applicable Provisions

SADP Applicants must meetthe requirementsset forth in Section I1(A)(4)(l) above and
Section II(B)(5), below.

6. Small Business Marketplace

In addition to the above participation requirements, Applicants seekingto participate in the

small business marketplace agree to adhere to the following requirements:
a. Definition of a Small Group

Small group is a group that meets the definition of “small group” in the NY Insurance Law and
regulations, which is currently defined as a group of one hundred (100) or fewer full time
equivalentemployees (“FTEs”) over the prior calendar year with at least one common law
employee enrolled as defined by federal regulation, (see 26 CFR § 31.3121(d)-1(c)). An
employee does not include a sole proprietor or the sole proprietor’s spouse. The small
business marketplace will determine the size of the employer by following the definitions
set forth by the Department of Financial Services, which can be found on their website
at: https://www.dfs.ny.gov/consumers/small businesses/small group expansion fags

b. Employer Choice
Qualified employers will have the flexibility to offertheir employeesany SHOP
certified product(s) offered by health plan issuer(s).

c. Product Offerings

Issuers proposing to no longer offer products in 2021 that were certified in 2020 on
the small business marketplace, must inform the NY State of Health by the date
Medical Policy Forms and Rates are due to DFS as indicated in the 2021 Schedule of
Key Events, explaining the reason for the removal.

There will be no designation of “standard” and “non-standard” products in the small
business marketplace. That is, Applicants applying for the small business
marketplace in 2021 are not required to offerthe standard benefits shown in
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Attachment “B.” Applicants must, however, adhere to metal level actuarial value
requirementsand must agree to offerat least one product at each metal level on the
small business marketplace.

There will be no limit on the number of plans offered by an insurer on the small
business marketplace. Insurers are encouraged to offerall small group market
products approved for offerin the outside market to increase the availability of tax
credits to small employers.

For Plan Year 2021, Healthy NY issuers will continue to have the option of seeking
SHOP- certification. This will allow existing HNY employers to access the Federal
small business health care tax credit, if otherwise eligible. SHOP-certified Healthy
NY products will only be displayed on the NYSOH website to employer groups
that attestthat they are a current Healthy NY employer group.

d. Minimum Participation and Employer Contribution Standards

While insurers in the small business marketplace and the off-marketplace small group
insurance market are discouraged from imposing minimum participation requirements,
non-HMO insurers are permitted to impose minimum participation requirements.
However, if a small group cannot meetthe insurer’s minimum participation requirements,
an insurer must still permit the group to enroll during an annual small group market open
enrollment period that begins November 15 and extends through December 15 of each
year. The annual open enrollment period applies to coverage issued orrenewed between
November 15 and December 15 and coverage applied for between November 15 and
December 15 with an effective date of January 1. Insurers may impose minimum
participation requirements on renewal outside of the open enrollment period but only to
the extent the same requirements were imposed upon the group’s initial application for
coverage.

For coverage issued by the small business marketplace prior to April 1, 2018, insurers
were not permitted to impose minimum participation requirements. Therefore, insurers
may not impose minimum participation requirements upon renewal for small business
marketplace employer groups who were issued small business marketplace coverage
prior to April 1, 2018.

e. Health Savings Accounts and Health Reimbursement Accounts

Health Savings Accounts (“HSAs”) and Health Reimbursement Accounts (“HRAs”) are
financial mechanisms created under law and regulated by the Internal Revenue Service
(“IRS”) that provide individuals with tax advantages to offset healthcare costs. HSAs are
accounts held by a trustee or custodian (i.e., a bank) on behalf of individuals. HRAs are
accounts held solely by an employeron behalf of an employee. For more information,
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please visit https://www.irs.gov/forms-pubs/about-publication-969.

Applicants will be permitted to offer high deductible health plans that meet the IRS
requirements and may arrange for the applicable HSA and HRA, if requested by the
consumer and/or employer.

f. Non-Discrimination

Applicants must not, with respect to their QHPs, discriminate on the basis of race, color,
national origin, disability, age, sex, gender identity, sexual orientation, or gender
dysphoria.

Premium Rates and Policy Form Filings

1 New York State Department of Financial Services (“DFS”) Statutory
Authority

Pursuant to Sections 3201, 3231, 4235, and 4308 of the NY Insurance Law, the New
York State Department of Financial Services (“DFS”) is authorized and directed to
review and approve policy forms and premium rates before such policy forms may be
issued or delivered. HHS has determined that New York State has an effective rate
review mechanism and, as such, New York State is authorized to conduct rate review
pursuant to state standards. Accordingly, pursuant to the requirements of the NY
Insurance Law, Applicants must file with DFS proposed policy forms and premium
rates for Marketplace products and obtain the Superintendent’s approval of such
policy forms and premium rates prior to issuing or delivering such contracts and prior
to QHP certification or recertification.

2 Policy Form Filings

All policy forms for QHP products and SADPs shall be submitted to DFS by the date
shown in the 2021 Schedule of Key Events, for approval through the System for
Electronic Rate and Form Filing (“SERFF”) in accordance with instructions
established by DFS and HHS.

DFS will update a checklist and instructions for policy form filings, which will be
available on the DFS website. Applicants should use the checklist and instructions to
ensure that all policy form submissions are complete.

DFS will develop updated model language for the Subscriber Agreementsto all QHP
products and SADPs, which will be available on the DFS website. All QHP Applicants

and SADP Applicants must use the model language.
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3. Rate Filings

All premium rate applications for Marketplace products must be received by DFS on
or before the due date shownin the 2021 Schedule of Key Events for SADP
Applicants and QHP Applicants.

All premium rate applications for Marketplace products shall be submitted to DFS
through SERFF in accordance with instructions established by DFS, DOH, and HHS.

DFS will develop a checklist and instructions for premium rate filings, which will be
available on the DFS website. Applicants should use the checklist and instructions to
ensure that all rate application submissions are complete.

QHP Applicants must use the updated federal AV calculator when determining
whetherthe Marketplace products meet the actuarial values required for the
respective products. HHS has updatedthe AV calculator, so Applicants must rerun
their products through the updated AV calculator to ensure that all proposed
products meet the required AV levels. To the extentthe AV calculator is not built
into the rate templates, Applicants must include in the rate application, a printout
from the AV calculator for each Marketplace product submitted and a clear benefit
description for each product submitted. The federal AV calculator can be found at
https://www.cms.gov/cciio/resources/regulations-and-guidance/indexiplan-
management.

4, Provisions Applicable to QHP Applicants
a. Rating Tiers
Individual and small group products in New York State are community rated in accordance
with state law, regulations and guidance. QHP Applicants cannot consider age, sex, health

status, occupation or tobacco use when establishing premium rates.

All products shall be initially priced to reflect four tiers, with the following relativities:

Tier Relativities
Single person 1.00
Single + spouse 2.00
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Single + child(ren) 1.70
Single +spouse + child(ren) 2.85

These relativities shall apply to 2021 rates in the individual market and the
small business marketplace. The Superintendent of DFS will review and may
adjust the relativities for subsequentyears.

b. Child-Only Products

In addition to the tiers specified above, QHP Applicants must offer child-only products
in conjunction with the standard product designs. Only one child-only product is
required per metal level. Separate policy forms must be created and provided to
enrollees of child-only products. The child-only rate must be set at 41.2% of the
corresponding single rate product. The Superintendent of DFS will review this
requirement and may adjust the factor for subsequentyears.

C. Risk Adjustment and Reinsurance

QHP Applicant’s premium rates should reflect the risk adjustment and
federal reinsurance programs as directed by DFS.

d. Single Risk Pool Inside and Outside of the Marketplace

Underthe ACA and applicable regulations, QHP Applicants must consider all of the
enrollees in all non-grandfathered products offered by the Applicant to be members
of a single risk poolin the individual market and the small business marketplace,
respectively. This requirement applies to products offered both inside and outside of
the Marketplace, for each market. Consequently, if the QHP Applicant offers a small
group or individual product on the Marketplace, it should submit one rate adjustment
filing per market containing the non-grandfathered products offeredinside and
outside the Marketplace. DFS will issue instructions as to how to submit the rate
adjustmentfilings. Catastrophic products will have their own risk pool.

e. Premium Rate Periods

(i.) Small Group Products: Applicants may use quarterly rolling rates forMarketplace

products offered through the small business marketplace, with a 12-month
guarantee for the employer.

For example, if the employer’s plan year begins April 1, 2020, the rate
provided to that employer will be guaranteed for all employees through
March 31, 2021, as well as new employees or special enroliments that
occur during the plan year, through March 31, 2021.
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(ii.) Individual Market Products: Premium rates for Marketplace products
offeredin the individual market must run on a calendar year basis, from
January 1, to December 31, of the applicable year.

f. Rating Regions

When submitting products for rate review, Applicants must adhere to the rating
regions set forth in Attachments “D” and “E”.

5. Role of Brokers and Agents

To maximize access to health insurance coverage for residents of New York State,
brokers and agents (collectively, “Producers”) will be permitted to assist both small
groups and individuals in purchasing coverage through the Marketplace.

a. Producer Certification

Producers who have successfully completed the training certification program for

each applicable market and enteredinto an agreementwith the Marketplace, will

be deemed certified to conduct business in the Marketplace. Such agreements will
require Producers to be licensed and in good standing with the DFS.

b. Producer Compliance

Producers will be required to comply with all applicable provisions of federal and state
law related to the provision of assistance to individual consumers and employers and
employeesin the Marketplace and must have required privacy and security measures
in place.

C. Producer Compensation

All QHP and Essential Plan Applicants’ must comply with all applicable provisions of
New York State insurance law. In addition, all QHP Applicants’ compensation
arrangements with Producers must be the same for products sold inside and outside
of the Marketplace. For example, compensation for a policy sold on the
Marketplace must be the same as the compensation for a policy sold outside of the
Marketplace. In addition, if compensation is provided, QHP Applicants must provide
the same compensation at all metal levels.

Essential Plan compensation arrangements must follow the same requirements as in
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the individual market. Essential Plan producer compensation schedules will be
requested during the Essential Plan rate setting process.
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A. Essential Plan Participation Requirements

New York elected to establish a Basic Health Program, an option provided to states in the ACA, in April
2015. The Essential Plan is authorized by Section 369-gg of the NY State Social Services Law and was
approved by the Centers for Medicare and Medicaid Services on March 27, 2015.

To be eligible for the Essential Plan, individuals must meet the following requirements:
e Be less than age 65 at the beginning of the plan year;
e Reside in New York State;
e Not be eligible for Medicaid or Child Health Plus (“CHP”);
e Not be eligible for affordable Minimum Essential Coverage (“MEC”);and
e Have income between 138%-200% of the Federal Poverty Level (“FPL”) or less than 138% of
the FPLand be ineligible for Medicaid due to immigration status.

Insurers must provide health care services as detailed in the attachments to this Invitation. Monthly
premium contribution is set in NY State Social Services Law and cost-sharing cannot exceed the
amount the individual would have paid for QHP coverage in the Marketplace.

1. Licensure and Solvency

Pursuant to 42 CFR § 600.415(a) and NY State Social Services Law, Section 369-gg(1)(a), Essential Plan
(“EP”) Applicants must:

Be licensed as an insurer under Articles 32 or 42 or 43 of NY State Insurance Law, or certified under
Article 44 of NY Public Health Law, in good standing, and in compliance with state solvency
requirements at the time the application is submitted; or

Have applied for such licensure and reasonably anticipate being (1) licensed or certified prior to
November1, 2020 and (2) demonstrate to the satisfaction of the DOH that they have the capacity to
be fully operational by November 1, 2020.

2. Choice of Participation

Applicants that apply to participate in the Essential Plan may also apply to participate in both the QHP
individual market and the QHP small business marketplace but are not required to participate in
either. EP Applicants may participate with the Medicaid or Child Health Plus programs but are not
required to participate in either program.

3. Service Area

EP Applicants must apply to participate in their entire service area as approved by the Department of
Financial Services (“DFS”) or the DOH at the time of application, provided all requirements of this
Invitation are met. EP Applicants may apply to the DOH for an exception to this requirement by
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submitting a written requestto the DOH explaining the facts that justify the exception. The DOH
reserves the right to grant exceptionsto this requirementon a case-by-case basis, wheniit
determinesthat granting such exceptionis necessary, non-discriminatory and in the best interest of
the Marketplace. EP Applicants seeking participation must cover geographic areas that are
established without regard to racial, ethnic, language, or health status-related factors, or other
factors that exclude specific high utilizing, high cost or medically underserved populations.

Applicants seekingto expandtheir EP service area in addition to notifying DFS and DOH must file a
service area expansion application with the Division of Health Plan Contracting and Oversight or
DHPCO. This application should be sent to bmccsmail@health.ny.gov

Pursuant to 42 CFR § 600.420(a), the DOH reserves the right to negotiate service area with EP
Applicants, to ensure compliance with the federal requirement of choice of EP insurer in each
county of the state.

4, Benefits, Cost-Sharing and Individual Premium Contributions
a. Standard Essential Plans

EP Applicants must agree to offerfour variations of EP products based on enrollee income as a
percentage of FPL and other factors as described below and delineatedin Attachment “H”
(hereinafterreferredto as the “Standard EP”).

All Standard EPs below are based on the essential health benefits benchmark plan specified by DOH
for calendar year 2021, with the following exceptions: pediatric services, including oral and vision
care, will not be included in the benefit, the wellness benefit may be substituted for a different
wellness benefit or benefitsin accordance with federaland state regulations, guidance and DOH
review and approval.

All EPs offered shall include only in-network options and at no time shall an EP Applicant impose cost-
sharing with respect to preventive health services, or items, as definedin 45 CFR § 147.130.

(i) For individuals with incomes greater than 150% and less than or equal to 200% of FPL
(“Essential Plan 1” in Attachment “H”), EP Applicants must provide the Standard EP.
Individual enrollees will pay $20 per individual, per month, for Essential Plan 1 coverage.
EP Applicants must also offer a version of this product for the American Indian/Alaska
Native (“Al/AN”) population with no cost-sharing for any services.

(i) For individuals with incomes greater than 138% and less than or equal to 150% of FPL
(“Essential Plan 2” in Attachment “H”), EP Applicants must provide the Standard EP.
Enrollees will have no monthly premium for Essential Plan 2 coverage. EP Applicants
must also offera version of this product for the Al/AN population with no cost-sharing for

any services.
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(iii) For individuals with incomes greater than 100% and less than or equal to 138% of FPL,
who are not eligible for Federal Medicaid due to immigration status (“Essential Plan 3” in
Attachment “H”), EP Applicants must provide the Standard EP. Pursuant to Section 369-
gg and 366(1)(g)(ii) of the NY Social Services Law, in order to maintain coverage for legally
present non-citizens who have an income at or below 138% of the federal poverty level,
and who previously would have qualified for NY Medicaid benefits, EP Applicants must
include benefits equivalent to those provided under NY Medicaid, as may be modified
from time to time, which include the following additional benefits: non-prescription
drugs, orthotic devices, orthopedic footwear, adult vision care, adult dental. Non-
emergency transportation will be covered but administered by DOH. Enrollees will have
no monthly premium for Essential Plan 3 coverage.

(iv) For individuals with incomes at or below 100% of FPL, who are not eligible for Federal
Medicaid due to immigration status (“Essential Plan 4”, in Attachment “H”), EP
Applicants must provide the Standard EP. Pursuant to Section 369-gg and 366(1)(g)(ii)
of the NY Social Services Law, in order to maintain coverage for legally presentnon-
citizens who have an income at or below 100% of the federal poverty level, and who
would have previously qualified for NY Medicaid benefits, EP Applicants must include
benefits equivalent to those provided under NY Medicaid, as may be modified from
time to time, which include the following additional benefits: non- prescription drugs,
orthotic devices, orthopedic footwear, adult vision care, adult dental. Non- emergency
transportation will be covered but administered by DOH. Enrollees will have no monthly
premium for Essential Plan 4 coverage and will have no cost-sharing onbenefits.

b. Standard Essential Plan Plus Adult Vision/Dental Benefits

For individuals who qualify for Essential Plan 1 and Essential Plan 2, above, EP Applicants may also
elect to offer one additional EP product that offers the same benefitsand cost-sharing as the
Standard EP, but that also includes coverage for adult dental and vision benefits as definedin
Attachment “H” (“Standard EP Plus Adult Vision/Dental”). These are the only additional benefits that
may be added, and both benefits must be added.

Individual enrollees will pay the applicable Standard EP premium per individual, per month, plus any
additional costs for the dental and vision coverage.

All EP Applicants must complete Attachment “K” confirming their commitment to offer the Standard
EP and indicating whetherthey will offerthe Standard EP Plus Adult Vision/Dental. Applicants that
elect to offer the Standard EP Plus Adult Vision/Dental must make the option available to enrollees at
both income levelsfor Essential Plan 1 and Essential Plan 2.
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C. Standard Essential Plan and Stand-Alone Dental Products

Stand-alone dental products can be offered to individuals who qualify for Essential Plan 1 and
Essential Plan 2. Individual enrollees will pay the applicable Standard EP premium per individual per
month, plus any additional costs for the stand-alone dental plan.

d. Additional Features of Essential Plans

EP Applicants must include in the Standard EP and the Standard EP Plus Adult Vision/Dental, the
following features per 42 CFR § 600.410(d):

(i) Care coordination and care managementfor enrollees, with a focus on enrollees
with chronic health conditions;

(ii) Foster patient involvement in their health care decision-making, including the use of
incentives for appropriate health care utilization and patient choice of provider;

(iii) Incentives for the use of preventiveservices.

e. Essential Plan Naming Conventions

To assist consumers in easily identifying the EP Plans, all EP Applicants must use the same names for
their products, and the Marketplace will attach the insurer logo and/or company name on its
website to identify the insurer. The EPs must be labeled as follows (see Attachment “H”):

e Essential Plan 1
e Essential Plan 2
e Essential Plan 3
e Essential Plan4

Optional EP 1 and 2 Product Variations:

e Essential Plan 1 Plus Vision and Dental
e Essential Plan 2 Plus Vision and Dental

f. Effective Dates
Individuals who enroll in the Essential Plan in 2021 will have the following effective dates:

(i) For individuals who have incomes at or below 138% of the FPL, and do not qualify for
Federal Medicaid due to immigration status, and are newly enrolling in coverage, the
effective date of Essential Plan coverage will be the first of the month in which they
selected an EP plan. For example, an individual who enrolls in an Essential Plan on

February 15, 2021, will have coverage starting February 1, 2021.
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(ii) For individuals who have incomes above 138% of the FPL, and are newly enrolling in
coverage, the effective date shall follow the “fifteenth of the month” rule, which means
individuals who enroll in an Essential Plan between the first and the fifteenth of the
month will have coverage that begins the first day of the next month; and individuals who
enroll in an Essential Plan between the sixteenth and the last day of the month, will have
coverage on the first day of the second month following the month in which theyenrolled.

(iii) For individuals who have incomes at or below 138% of the FPL, and do not qualify for
Federal Medicaid due to immigration status, and are renewing coverage, the effective
date will be the first of the following month.

(iv) For individuals who have incomes above 138% of the FPL, and are renewingcoverage, the
effective date shall be the first of the following month.

Note that EP enrollees who renew coverage after the fifteenth of the month in their last month of
coverage will have no gap in coverage. Coverage will begin the first of the following month and
they will be enrolled into their same plan. Consumers who change plans at renewal and renew
after the fifteenth of the month will be enrolled into their same plan the first of the following
month and then transitioned to their new plan the first of the next month. For example, an
enrollee whose coverage ends December 31, 2020 returns on December 25, 2020 and completes
necessary updates and remains eligible for the Essential Plan will be enrolled in their same plan
beginning January 1, 2021. If the enrollee is changing plans, coverage in their new plan will begin
February 1, 2021.

g. Compensation

EP Applicants who contract with the DOH to offerthe Essential Plan on the NY State of Health
Marketplace will receive from DOH, a monthly capitation payment for each memberthat has enrolled
in its EP and will separately collect the applicable premium payment made from enrollees. The
capitation payments made to the insurer must be used in accordance with federal and state laws and
regulations, including 42 CFR Part 600. EP Applicants will be informed of their monthly capitation
payment amount around August 31, 2020.

Essential Plans are subjectto the MLR provisions at 85% (See Patient Protection and Affordable Care
Act § 1331(b)(3); 45 CFR § 158.210(c), 45 CFR § 158.240(b)). The EP Applicant will have ten (10)
business days following the determination of its capitation rate to notify the DOH of its final
determination on whetherto participate in the Essential Plan in 2021.

h. Premium Payment

EP Applicants must accept premium and cost-sharing payments made from third party entities on
behalf of a member, including payment from the Ryan White HIV/AIDS Programs under title XXVI of
the Public Health Service Act, Indian tribes and tribal organizations, and State and Federal
Government Programs.
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i. Rating Regions and Risk Adjustment

Capitation payments will be made to EP Applicant on a county basis and in accordance with the nine
rating regions set forth in Attachments “I” and “J” to this Invitation. The DOH currently risk adjusts for
certain rating groups within the Essential Plan rating structure. The DOH will expand risk adjustment
to all rating groups once complete encounter data is available.

i Subscriber Agreements and Template Submissions

EP Applicants must use the subscriber agreements that will be provided to them shortly after the
release of this Invitation. Revisions to the model language contained in the subscriber agreements will
be limited to the bracketed sections of the subscriber agreements. EP Applicants caninclude theirlogos
and numerical contract-identifying information on agreements. The subscriber agreements must be
submitted to the DOH by the due date shown in the 2021 Schedule of Key Events.

EP Applicants must submit the required EP templates to DOH that provide, prescription drug
information, links to plan information, service area information, plan rates and contact information.
The templates must be submitted to DOH by the due date shown in the 2021 Schedule of Key Events.

k. Non-Discrimination

EP Applicants must not, with respect to their Essential Plans, discriminate on the basis of race, color,
national origin, disability, age, sex, genderidentity, sexual orientation, or genderdysphoria.
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A. Administrative Requirements

a. Enrollment and Member Services
a. Enrollment Periods for QHPs and Stand-Alone Dental Plans

QHP Applicants and SADP Applicants must adhere to the open enrollment periods and special
enrollment periods established under applicable law and guidance. Enrollment is not effectuated until
receipt of initial payment of premium from the prospective enrollee. However, once payment is
received, the Applicant must adhere to the grace period standards set forth in federalregulation
and DFS guidance for those enrollees receiving advanced premium tax credit assistance. For
enrollees in the individual market that do not receive advanced premium tax credit assistance, once
the initial premium is paid, the Applicant must provide a thirty (30) day grace period to pay
premiums in accordance with DFS guidance.

b. Enrollment Period for the Essential Plan

Enrollment in the Essential Plan will be open all year. Eligibility for the Essential Plan will be
recertified every twelve (12) months. If an EP enrollee updates his/her information within a 12-month
enrollment period, eligibility will be re-determined. If the enrollee is determined to remain eligible
for EP, a new, 12-month enrollment period will begin. Effective dates of dental coverage for Essential
Plan 1 and Essential Plan 2 enrollees, who elect to purchase vision and dental, shall follow the same
eligibility periods as medical coverage.

The EP Applicant must provide a ten (10) day initial grace period and a thirty (30) day grace period
thereafterto pay the premium. If an enrollee fails to pay their premium within the grace period, the
enrollee will lose coverage on the first of the following month. The EP Applicant will continue to
receive a capitation paymentfor the grace period month and EP Applicant will be obligated to cover
claims for services incurred during the grace period.

Essential Plan 2 enrollees who elect to purchase vision and dental coverage will only have a
premium for the vision and dental portion of their coverage. If an enrollee is disenrolled from
Essential Plan 2 coverage on the basis of non-payment of premium, they will be re-enrolled into the
equivalent Essential Plan medical-only product.

¢. Enrollment/Disenrollment Transactions

Applicants must be able to send and receive HIPAA Compliant 834 and 999 transactions in
accordance with the 834 and 999 Companion Guide, developed bythe DOH and CMS pursuant to
law, regulation and guidance. In addition, the NYSOH provides these transactions to insurers on a
daily basis and Applicants must process these transactions regularly, and more specifically in
accordance with the following timeframes:

(i) Transaction files, including maintenance and termination transactions, must be picked
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up daily;
(ii) Acknowledgementtransactions (999 transactions) must be sent within 24 hours of picking
the files up;

(iii) Effectuation transactions, which are the basis of Federal Advance Premium Tax Credit
(APTC) payments to issuers, must be sent within five (5) business days of receipt of
payment, and must include the insurer-assigned memberidentification number;

(iv) Terminations and cancellations must be sent within five (5) business days of the grace
period end date;

(v) Error files are sentto insurers daily; error files must be reviewed and corrected on a
regular basis, but no less frequently than once perweek.

d. Member Services General Functions

The Applicant must agree to operate a MemberServices Department during regular business hours,
which must be accessible to Marketplace enrolleesvia a toll-free telephone line. Personnel must also
be available via a toll-free telephone line (which can be the memberservices toll-free line or separate

toll-free lines), not less than during regular business hours, to address complaints and utilization
review inquiries.

In addition, the Applicant must have a telephone system capable of accepting, recording or providing
instruction in response to incoming calls regarding complaints and utilization review during other
than normal business hours and measures in place to ensure a response to those calls the next
business day after the call was received.

The DOH may require the Applicant to periodically report member services call statistics such as the
number of calls received related to the Marketplace, the number of calls answered, and caller wait

times.

Applicants must be prepared to adjust memberservices staff to meet expected performance levels
on peak Marketplace volume days.

e. Subscriber Contracts

All Applicants must post all approved subscriber contracts on their website so that they are available
to prospective memberswhen open enrollment begins.

f. Accessibility

Information must be provided to prospective enrolleesand enrolleesin plain language and in a
manner, that is accessible and timely to individuals with limited English proficiency (“LEP”) and
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individuals with disabilities, including accessible websites and the provision of auxiliary aids and
services at no cost to the individual, in accordance with the Americans with Disabilities Act and
Section 504 of the Rehabilitation Act.

The Applicant and its contractors must:

(1)

(i)

(i)

(v)

(v)

(vi)

Provide written materials in a prose that is understood by an eighth-grade reading level
and must be printed in at least ten (10) point fonttype;

Make available written materials and other informational materials in a language other
than English, wheneverat least five (5%) of the applicants and/or enrollees of the issuer in
any county of the service area speak that particular language and do not speak English as a
first language; or, alternatively, in any county of the service area where the applicants
and/or enrollees of the issuer speak a common non-English language, the issuer must
provide taglines in those languages indicating the availability of written translation of
materials in any language the prospective or current enrollee speaks;

Pursuant to 45 CFR § 155.205(c)(2)(iii), before the beginning of the 2021 openenroliment
period, documents and website content that are considered critical (see HHS Technical
Guidance, March 30, 2016 at https://www.cms.gov/CClIO/Resources/Regulations-and-
Guidance/Downloads/Language-access-guidance.pdf) for obtaining health insurance
coverage or access to health care services through a QHP for qualified individuals,
applicants, qualified employers, qualified employeesor enrollees must include taglines in
the top 15 language spoken by the LEP population as determined by the Secretary of HHS
(https://www.cms.gov/CClIO/Resources/Regulations-and-Guidance/Downloads/Appendix-
A-Top-15.pdf);

Make verbal interpretation services available in any language to current or potential
enrollees who speak a language other than English as a primary language. Interpreter
services must be offeredin person, where practical, but otherwise may be offered by
telephone;

Have in place appropriate alternative mechanisms for communicating effectively with
persons with visual, hearing, speech, physical or developmental disabilities. These
alternative mechanisms include assistive technologies for the visually impaired, TTY
access for those with certified speech or hearing disabilities, and use of American Sign
Language and/or integrative technologies; and

To the extent HHS establishes standards on written materials and/or verbal materials for
the Marketplace that provides greater protections than the standards set forth above,
Applicant shall adhere to such HHS standards.
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g. Consumer Complaints

Consumer complaints received through the Marketplace and sent to the Applicant require a response
from the Applicant no later than three (3) business days from the day the Marketplace sendsthe
complaint.

If the matter involves an urgent coverage issue, the Applicant must respond and act upon the
complaint within twenty-four(24) hours of issuance by the Marketplace.

These timeframes apply regardless of whetherthe complaint is generated as a result of technical
problems with the Applicant’s system or technical problems with the Marketplace system.

In the eventthe complaint involves a technical error by the Marketplace or the Applicant needsa
technical transaction to resolve the complaint, the Applicant will work cooperatively and diligently
with the Marketplace to ensure the consumer’s coverage is not delayed in any way as a result of
waiting for the technical issues to be resolved.

B. Marketing Standards

a. New York State of Health Marketing and Outreach

The DOH intends to continue its multi-faceted advertising, marketing and outreach campaign focused
on connecting New Yorkers with quality, affordable health insurance. The DOH will engage in
targeted outreach to consumers through navigators, certified application counselors, facilitated
enrollers, consumer advocates, small businesses, brokers, and otherstakeholders to promote
enrollment through the Marketplace.

b. QHP and EP Applicant Responsibilities

Applicant may conduct advertising campaigns, including but not limited to television, radio, digital,
billboards, subway and bus posters. The Applicant may distribute marketing materials in local
community centers, health fairs and other areas where potential enrollees are likely to gather.

The Applicant shall use the NY State of Health logo and branding designated by the DOH in referring to
Marketplace products in marketing and outreach activities including any printed materials. Such
materials must prominently display the Marketplace website and toll-free telephone number. Applicant
will cooperate in good faith with DOH’s marketing and outreach activities, including the development of
advertising materials and descriptive literature for its Marketplace products.

Applicant may not employ marketing practices that will have the effect of discouraging the

enrollment of individuals or small businesses with significant health needsin their Marketplace
products.

42



Case 1:25-cv-09058-ER  Document 21-1  Filed 05/13/26 Page 134 of 165
APPENDIX D

The Applicant shall comply with all provisions of federaland state law regulating advertising material
and marketing practices. The Applicant’s advertising materials must accurately reflect general
information that would be applicable to a Marketplace enrollee. Materials must not contain false or
misleading information. Applicants may not offerincentives to potential enrollees to enroll in a
Marketplace product or renew their coverage.

The Applicant is prohibited from door-to-door solicitations of potential enrollees or distribution of
material and may not engage in “cold calling” inquiries or solicitation. The Applicant may not require
participating providers to distribute Applicant-prepared communications to their patients. Marketing
may not take place in patient rooms or treatment areas.

Applicant will provide copies of advertising materials and/or descriptions of its advertising campaigns
to the DOH upon request.

C. Network Adequacy

Applicants will establish and maintain a network of participating providers that is consistent with 45
CFR § 156.230 and existing DOH managed care network adequacy standards. Specifically, Applicants
must adhere to the following:

a. General Standards

In establishing the network, the Applicant must consider the following: anticipated enroliment,
expected utilization of services by the population to be enrolled, the number and types of providers
necessary to furnish the services coveredin each product, the number of providers who are not
accepting new patients and the geographic location of the providers and enrollees.

To be considered accessible, the network must contain a sufficientnumber and array of providers to
meetthe diverse needs of the enrollee population and to assure that all services will be accessible
without undue delay. This includes being geographically accessible (i.e., meeting time/distance
standards) and being accessible for people with disabilities.

b. Specific Standards for QHP Applicants and EP Applicants
a. Network Composition

The QHP Applicant’s and EP Applicant’s network must contain all of the provider types necessary to
furnish the Marketplace products, including but not limited to: hospitals, physicians (primary care and
specialists), mental health and substance use providers, allied health professionals, ancillary
providers, durable medical equipment (“DME”) providers, home health providers, and pharmacies.
Specifically, the Applicant’s network must meet the following minimum standards:

()  Each county network must include at least one (1) hospital; however, forthe following
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counties and boroughs, the network must include at least three (3) hospitals: Erie,
Monroe, Nassau, Suffolk, Westchester, Bronx, Kings, Manhattan and Queens;

Each county network must include the core provider and service types established in the
Data Dictionary through the Provider Network Data System (“PNDS”) website;

Provide a choice of three (3) primary care physicians (“PCPs”) in each county, but more
may be required based on enrollment and geographic accessibility;

Include at least two (2) of each required specialist provider typesin each county, but
more may be required based on enrollment and geographic accessibility;

(v) Meetthe following time and distance standards:

Primary Care Providers
e In metropolitan areas — 30 minutes by public transportation or by car;
e In nonmetropolitan areas — 30 minutes or 30 miles by public transportation or car; and
e Inrural areas, transportation requirements may exceed these standards if justified.

Dental Providers
e In metropolitan areas — 30 minutes by public transportation or bycar;
e In nonmetropolitan areas — 30 minutes or 30 miles by public transportation or car; and
e Atime and distance standard of 45 minutes/45 miles may be usedin the following
rural counties and provider types, where a lack of providers has beendemonstrated
to DFS:
o Pedodontists: Allegany, Cayuga, Chemung, Essex, Franklin, Fulton, Hamilton,
Herkimer, Jefferson, Lewis, Montgomery, Oneida, Otsego, Schoharie,
Schuyler, St. Lawrence, Steuben and Tompkins.
o Oral Surgeons: Essex, Franklin, Lewis, Schoharie and Steuben.
o Orthodontics: Broome, Cayuga, Chemung, Clinton, Essex, Franklin, Jefferson,
Lewis, Madison, Oneida, Otsego, Schoharie, Schuyler, St. Lawrence and
Tompkins.

Other Provider Types
e ltis preferred, that the Applicant meetthe 30-minute or 30-mile standard,
unless justified.

QHP Applicants and EP Applicants that contract with a hospital with greater than 50
beds must meetthe patient safety standards and documentation collection
requirements set forth in such regulation;

QHP Applicants and EP Applicants are required to have a sufficient number and
geographic distribution of essential community providers, where available, to ensure
reasonable and timely access to a broad range of such providers for low-income, medically

44



Case 1:25-cv-09058-ER  Document 21-1  Filed 05/13/26 Page 136 of 165
APPENDIX D

underserved individuals in QHP Applicants’ and EP Applicants’ service area;

(viil  The QHP Applicant and EP Applicant must make every good faith effort to include in its
network the essential community providers defined under federalregulation, and at a
minimum, must include in each county network a federally qualified health centerand a tribal
operated health clinic, to the extent such providers are available;

(ix) QHP Applicants and EP Applicants are required to include individual providers, outpatient
facilities, residential treatment facilities, and inpatient facilities in its behavioral health network.
The network mustinclude facilities that provide inpatient and outpatient mental health and
inpatient and outpatient alcohol and substance use services. Facilities providing inpatient alcohol
and substance use services must be capable of providing detoxification and rehabilitation
services.

Pursuant to applicable law, QHP Applicants and EP Applicants are required to notify enrollees of
significant changes in their networks which will be effective in the 2021 plan year. Applicants are
required to submit disruption analysis reports to the NY State of Health, when a network is scheduled
to have a hospital disenroll, an IPA or major medical group, or is scheduled to lose or change their
pharmacy carrier.

(x) DOH requests Applicants to conduct additional outreachto their enrollees in advance of
significant network changes as indicated above, to ensure theirawareness. Applicants are
required to inform DOH of such outreach plans.

b. Specific Standards for Dental Benefits and Stand-Alone Dental Carriers

The Applicant’s dental network shall include geographically accessible general dentists sufficient to
offereach enrollee a choice of two (2) primary dentistsin their service area and to achieve a ratio of
at least one (1) primary care dentist for each 2,000 enrollees. Networks must also include at least two
(2) orthodontists, one (1) pediatric dentist and at least one (1) oral surgeon. Orthognathic surgery,
temporal mandibular disorders (“TMD”) and oral/maxillofacial prosthodontics must be provided
through any qualified dentist, either in-network or by referral. Periodontists and endodontists must
also be available by referral.

The network must include dentists with expertise serving special needs populations (e.g. HIV+ and
developmentally disabled patients).

In addition to these requirements, the Applicant’s dental network must meetthe time and distance
standards set forth above in Section IV(C)(2)(a)(v).
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c. Sanctioned Providers Applicable to All Applicants
The Applicant shall not include in its network any provider who has:

(i) Been sanctioned or prohibited from participation in Federal Health Care Programs
under either Section 1128 or Section 1128A of the SSA; or

(i) Had his/her license suspended by the New York State Education Department or the SDOH
Office of Professional Medical Conduct.

d. Method of Review

Network adequacy shall be reviewed by the DOH on a county-by-county basis. For some network
adequacy purposes, however, the county may be extended by the DOH in the eventthe Applicant
demonstrates a lack of health care resources or demonstrates that utilization patterns of consumers
typically reside outside the county. In such cases, and for rural areas, Applicants may contract with
providers in adjacent counties to fulfill the network adequacy requirements, as determined by the
DOH.

e. Frequency of Review

The DOH shall review the adequacy of an Applicant’s network upon submission of the application,

and on a quarterly basis thereafter. Pursuant to NY Insurance Law § 3217-1(a)17, NY Insurance Law §
4324(a)(17) and NY Public Health Law § 4408(r), Applicants must update their online directory, as well
as their PNDS submission(s) within fifteen (15) days of becoming aware of the addition or termination
of a provider from its network, or a change in a physician's hospital affiliation.

f. Submission of the Network

The Applicant shall submit its network through the Provider Network Data System,
https://pnds.health.ny.gov, in accordance with instructions issued by the DOH and the Provider
Network Submission Instructions set forth in Attachment “Q”. Submissions must include out-of-state
providers within the Applicant’s network and must include arrangements with specialty centers and
centers of excellence. The DOH reserves the right to ask for further explanations and/or details in the
eventthe systemis not able to capture or accurately identify particular service providers.

g Identification and Use of Existing Essential Plan Network for Current and New Issuers

To the extentthe EP Applicant intends to use an existing network to satisfy the network adequacy
requirements of the Essential Plan, the Applicant shall identify such intent and the corresponding
network. The existing network being used to support the EPs must be the same network that is
approved by the Marketplace or DOH.
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D. Enhancements to Network Information.

In addition to the Network Adequacy requirements set forth in Section IV(C), all Applicants shall
adhere to the following, unless otherwise specified:

a. Provider Directories

The Applicant shall maintain an up-to-date listing of providers, including facilities and specialty
providers, participating in the products offered through the Marketplace (the “Marketplace Provider
Directory”). The Marketplace Provider Directory must include names, office addresses, telephone
numbers, board certification for physicians, any affiliations with participating hospitals, information
on language capabilities and wheelchair accessibility of participating providers. The Marketplace
Provider Directory should also identify providers that are considered Primary Care Physicians and
identify providers that are not accepting new patients. Consistent with NY Insurance Law § 3217-
1(a)17, NY Insurance Law § 4324(a)(17) and NY Public Health Law § 4408(r), such directories shall be
updated within fifteen (15) days of the addition or termination of a provider from the insurer’s
network or a change in a physician’s hospital affiliation.

The Applicant must make available to DOH, a URL link that provides access to the Applicant’s
Marketplace Provider Directory. The directory must clearly identify the network of providers
participating in the Marketplace QHPs, SADPs or EPs.

If multiple network configurations are offered by the Applicant, the directories must clearly identify
the network(s) forthe particular Marketplace product(s). For example, if one network is used for an
Applicant’s standard QHP products, but a different networkis used for one particular non-standard
QHP product, the provider directory for the standard product and non-standard product must be
distinct and identifiable to a consumer. The directories must distinguish individual network(s) offered
by the Applicant so a consumer using the directory can clearly and easily access the correct network
via the URL link provided to the Marketplace. For tiered networks, the directory must clearly identify
the tier in which the provider participates

In order to ensure that the most accurate and timely information is displayed to consumers, the
Applicant must indicate within its online provider directory when an individual provider, group, or
facility will be leaving the network. The Applicant must provide reasonable notice and indicate the
date on which the provider, group or facility will no longer be in the Applicant’s network.

b. Verification of Networks and Appointment AvailabilityStandards/Monitoring

1. The Applicant shall provide their process to periodically verify the accuracy of its
reported Marketplace provider network(s). Such process may include, but not be
limited to, direct outreach to providers listed by the Applicant as participating in
Marketplace networks. The Applicant shall provide to the DOH, the method and
frequency with which it will carry out such verifications and report to the DOH the

results of such verification efforts within a timeframe specified by DOH. The goals of
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such processes are to validate participation by providers and to make sure providers
are aware of their participation in Marketplace networks.

2. Applicants and their contractors must submit for review appointment availability
standards established for office hours and after office hours. Access standards
should include but not be limited to routine care, follow up visit for
emergency/hospital discharge, urgent care and emergency care for medical,
behavioral health and substance use appointments. Applicants and their contractors
must explain the health plan process to ensure compliance with these standards
including frequency of review and advise where appointment availability standards
may be found by consumers, such as, memberhandbook or Applicant’s website.

c. Addressing Provider Directory Disputes

Applicants must develop and implement protocols to effectively address inquiries and complaints
concerning provider directories. Applicants shall provide to the DOH the protocols developed within a
timeframe specified by DOH.

d. Treatment Cost Calculators for Participating Providers

The QHP Applicant and EP Applicant must have in place a treatment cost calculator available through
an internet website and such other means for individuals without access to the internet. Such
treatment cost calculators must be able to demonstrate enrollee cost-sharing using current price
data underthe individual’s plan or coverage with respect to the furnishing of a specificitem or
service by a participating provider in a timely manner upon the request of the individual.

E. Consumer Network Protections
a. Access to Out-of-Network Providers and Information

Consistent with Financial Services Law Article 6, QHP Applicant and EP Applicants must adhere to the
following:

() QHP Applicants and EP Applicants must hold its members harmless from liability for all
out-of-network emergency (“ER”) bills. In addition, QHP Applicants and EP Applicants
must hold their memberharmless from liability for non-emergency (“non-ER”) surprise
out-of-network bills: (a) for services rendered by a non-participating physician at a
participating hospital or ambulatory surgical center where an in-network provider is
unavailable, or a non-participating physician renders services without a member’s
knowledge, or unforeseen medical circumstances arise (unless a participating physician is
available and the memberchose to obtain services from a non-participating physician); or
(b) whenever a participating physician refersa memberto an out-of-network provider
without the member’s written consent.
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() QHP Applicants and EP Applicants shall allow their membersto requesta referral to an
out-of-network provider or request prior authorization to have a service provided by an
out-of-network provider, whenthere is not an appropriate in-network provider available
to the member.

0] QHP Applicants and EP Applicants must allow memberstorequest:

e Astanding referral to a specialist provider when the enrollee’s condition requires
ongoing care from the specialist provider;

e Areferralto aspecialist responsible for providing or coordinating the
member’s care whenthe memberhas a life-threatening condition or disease,
or a degenerative and disabling condition or disease, either of which may
require specialized medical care for a prolonged period of time; and

e Direct access to primary care services and preventive obstetric and gynecologic
services within the network of providers without having to obtain areferral.

(v) QHP Applicants and EP Applicants will provide its members with all grievance, utilization
review and externalappeal rights, including the ability to appeal a denial for an out-of-
network referral and external appeal rights to denials for an out-of-network referral.

(v) QHP Applicants and EP Applicants will provide to its members and to DOH, information on
cost-sharing and paymentsto providers with respect to any out-of-network coverage
pursuant to 45 CFR § 156.220(a)(7) and consistent with Part H of Chapter 60 of the Laws
of 2014 (the “Out-of-Network Law”).

QHP Applicant and EP Applicant may use a treatment cost calculator to provide estimates of out
of pocket expenses forreceiving services at an out-of-network provider, provided such
calculators provide the information required by the Out-of-Network Law. Upon request, QHP
Applicant and EP Applicant will provide a URL link to its out-of-network treatment cost
calculator.

F. Prescription Drug Benefits

a. Formulary Requirements
QHP and EP Applicants must make available to DOH, (a) URL link(s) that will easily allow consumers to
access the Applicant’s prescription drug formulary or formularies. At a minimum, the following must
be met:

(i) The link(s) must provide an up-to-date listing of all covered drugs;

(i) Separate links must be provided for each product offered on the Marketplace and the
formulary or formularies must clearly identify the product(s);and
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(iii) The link must allow consumers to identify the cost-sharing amount for each drug or
indicate that the drug is not subjectto cost-sharing.

QHP Applicants and EP Applicants must comply with NY Public Health Law § 4406-c, and NY
Insurance Law § 3216(i)(27), § 3221(a)(16) and & 4303(jj). Formularies will be reviewed to ensure the
intent of the state law is being followed. QHP Applicants and EP Applicants should not place all
prescription drugs to treat a specific condition on the highest tier or should provide information to
DOH or DFS to demonstrate that they are otherwise in compliance with 45 CFR §156.125 which
prohibits discriminatory benefitdesigns.

G. Pharmacy and Therapeutics Committee

The QHP Applicant and EP Applicant must use a pharmacy and therapeutics committee that meets
the standards set forth in 45 C.F.R. § 156.122(a)(3).

H. Pharmacy Rules

Pursuant to 45 C.F.R. § 156.122 (e)(1), QHP Applicants and EP Applicants must allow enrollees to
access prescription drug benefits at in-network retail pharmacies, unless: (1) the drug is subject to
restricted distribution by the U.S. Food and Drug Administration; or (2) the drug requires special
handling, provider coordination, or patient education that cannot be provided by a retail pharmacy.

Prescription Drug Co-payments

QHP and EP Applicants must comply with: (i) NY Insurance Law § 4325(h) and NY Public Health Law §
4406-c(6) to assure that enrollee co-payments do not exceedthe usual and customary cost of a
prescribed drug, and (ii) NY Insurance Law § 3217-b(a)(2) and 4325(a)(2), and NY Public Health Law §
4406-c(2) to ensure that contracts with pharmacies, whethernegotiated directly or through a pharmacy
benefit manager, do not contain “gag clauses” or other provisions in violation of (i) NY Insurance Law §
4325(h) and NY Public Health Law § 280-a, NY Public Health Law § 4406-c(6) or NY Education Law § 6826-
a.

l. Quality and Enrollee Satisfaction
a. QHP Applicant Requirements
1 Quality Rating System

New York will use U.S. Centers for Medicare and Medicaid Services (“CMS”) generated quality ratings
in 2019, which is based upon data provided to CMS by health insurers in 2018. Each rated health plan
has an “overall” quality rating, ranging from 1 to 5 stars, which accounts for memberexperience,
medical care and health plan administration.
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More information about these ratings is available at https://www.healthcare.gov/quality-ratings/
2 Quality Improvement Strategy (“QIS”) or Quality Strategy (“QS”)

QHP Applicants must submit either a Quality Improvement Strategy (“QIS”) or a Quality Strategy
(“QS”), as determined below. Quality Improvement Strategy (“QIS”)

QHP Applicants that offered QHP coverage through the Marketplace in 2018 and 2019 and had more
than 500 QHP enrollees in a “product” (defined by CMS for this purpose as insurer model, including
HMO, EPO, PPO, POS, etc.) as of July 1, 2019, must submit at least one initial QIS Implementation Plan
and Progress Report Form for the 2021 Plan Year.

Applicants must:

(i) Implementa QIS, described as a payment structure that provides increased
reimbursementor other market-based incentives for improving health outcomes of plan
enrollees.

(i) Implementa QIS that includes at least one of thefollowing:

e Activities for improving health outcomes;
e Activities to prevent hospital readmissions;
e Activities to improve patient safety and reduce medical errors;

e Activities for wellness and health promotion; and/or
e Activities to reduce health and health care disparities.

(iii) Adhere to guidelines, including the QIS Technical Guidance and User Guide for the 2020
coverage year, established by Health and Human Services (“HHS”), in consultation with
expertsin health care quality and stakeholders.

(iv) Report on progress implementing the QIS to the DOH on a periodic basis.

QHP Applicants must submit the required QIS information as part of their participation proposal for
the 2021 coverage year by completing the required parts of the 2020 Plan Year QIS Implementation
Plan and Progress Report forms.

The submitted QIS Implementation Plan and Progress Report form for the 2021 plan year will be
evaluated by the New York State Department of Health “(NYS DOH”) Office of Quality and Patient
Safety, in consultation with the NY State of Health. Based upon the results of the QIS evaluation, an
overall outcome of “meets” or “does not meet” will be assigned to the QIS submission. QHP
Applicants will be notified in writing regarding any corrective actions required.
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3 Quality Strategy (“QS”)

QHP Applicants that did not offer QHP coverage through the Marketplace in 2018 and 2019 or did
not have more than 500 enrollees enrolled in a product as of July 1, 2019, must develop a Quality
Strategy (“QS”) that encompasses all the requirements set forth in 1311 (g) of the Affordable Care
Act (“ACA”). This strategy must be implemented and updated annually with progress reported to
the designated office of the DOH. The quality strategy should describe how the Applicant will
address the following:

(] The implementation of quality improvement activities that shall include quality reporting,
effective case management, care coordination, chronic disease management, medication
and care compliance initiatives, including through the use of the medical home model, for
treatment or services under the plan or coverage;

(il The implementation of activities to prevent hospital readmissions through a
comprehensive program for hospital discharge that includes patient-centered education
and counseling, comprehensive discharge planning and post discharge reinforcement by
an appropriate health care professional;

(ii) The implementation of activities to improve health outcomes, and patient safety, as well
as to reduce medical errors through the appropriate use of best clinical practices,
evidence-based medicine, and health information technology underthe plan or coverage;

(v) The implementation of wellness and health promotion activities;

V) The implementation of activities to reduce health and health care disparities, including
the use of language services, community outreach, and cultural competency trainings;
and

() A description of any current or proposed innovative programs to expand access to mental

health services including, but not limited to, telepsychiatry or consultative services for co-
management of common behavioral health conditions in children and adults.

4 Quality Reporting System (“QRS”)

QHP Applicants must submit quality data collected as part of the Quality Reporting System (“QRS”)
and QHP enrollee survey requirementsto NYS DOH. QHP Applicants should follow the 2019 Quality
Rating System Measure Set Technical Specifications. These quality indicators are comprised of quality
of care and utilization of service measures, largely adopted from the National Committee for Quality
Assurance’s (“NCQA”) Health Care Effectiveness Date and Information Set (“HEDIS”).

Applicants must report quality measures such as satisfaction data, birth files and optional
enhancementfiles. All Applicants will be using one tool, the National Committee for Quality
Assurance (“NCQA”) Interactive Data Submission System (“IDSS”) to submit to both NYS DOH and
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NCQA. All quality measures will be reported via the NCQA IDSS tool. CMS-QRS reporting will
require Applicants to have:

e HEDIS Volume 2;
e NCQA IDSS tool;
e Programming for all required measures (eitherin house capability or via a vendor);

e A HEDIS audit conducted by a licensed audit organization of their QARR data prior to
submission to NCQA; and
e A certified and HHS approved survey vendorto administer enrollee experience surveys.

5 Enrollee Satisfaction Survey

QHP Applicants must annually survey a sample of their Marketplace eligible members to allow the
DOH to assess members’ experience of care, including their access to care as well as their
interactions with their providers and health plan. This information will be collected through the
enrollee satisfaction survey under CMS guidelines. The NYS DOH will use the experience of care
information to identify any opportunities forimprovementand the analyses of this data may require
some plans to develop and implement quality improvement strategies.

a. EP Applicant Requirements
1 Quality Strategy (“QS”)
EP Applicants must comply with the Quality Strategy (“QS”), as outlined above.
2 Quality Reporting (“QR”)

EP Applicants will be required to participate in the NYS DOH Quality Assurance Reporting
Requirements (“QARR”). The quality indicators in QARR are comprised of quality of care and
utilization of service measures, largely adopted from the National Committee for Quality Assurance
(“NCQA”) and the Health Care Effectiveness Data and Information Set (“HEDIS”) with New York State
specific measures added to address health issues of importance to the state.

QARR data will be used as a major component of plan issuer quality rankings that will appear on the
Marketplace website and will also be used in identifying clinical best practices, as well as areas of
concern with respect to quality of care and administering the health plan benefit package. The QARR
data collected from the plan issuer will also be posted on the DOH website in eQARR and related
publications.

The QARR technical specifications are released annually during the Fall of the measurementyear,
with reporting of QARR data due on or about the following June 15".

Applicants must report quality measures such as satisfaction data, birth files and optional
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enhancementfiles. All Applicants will be using one tool, the National Committee for Quality
Assurance (“NCQA”) Interactive Data Submission System (“IDSS”) to submit to both NYS DOH and
NCQA. All quality measures will be reported via the NCQA IDSS tool. CMS-QRS reporting will
require Applicants to have:

e HEDIS Volume 2;

e NCQA IDSS tool;

e Programming for all required measures (eitherin house capability or via a vendor);

e A HEDIS audit conducted by a licensed audit organization of their QARR data prior to
submission to NCQA; and

e A certified and federally approved CAHPS vendor to administer satisfaction surveys.

3 Satisfaction Survey (“CAHPS”)

EP Applicants will be required to annually survey a sample of their eligible members to allow the DOH
to assess many aspects of the member’s experience of care, including their access to care and
services, their interaction with their providers and health plan.

For EP, this information will be collected using a national satisfaction survey methodology called
Consumer Assessment of Healthcare Providers and Systems (“CAHPS”).

The DOH will use the experience of care information to identify any opportunities for improvement
and the analyses of this data may require some plans to develop and implement quality improvement
strategies

4 Accreditation

The DOH will not require Applicants to be accredited as a condition of participation in 2021.
J Reporting
a. General

The Applicant will maintain a health information systemthat collects, analyzes and reports data. The
system must be able to report on utilization, claims payment policies and practices, periodic financial
disclosures, enrollment and disenrollment information, the number of claims that are denied,
customer service information, rating of provider practices, information on cost-sharing and
payments with respect to any out-of-network coverage, prescription drug distribution and cost
reporting, quality and customer satisfaction reporting pursuant to the DOH reporting requirements,
and any otherinformation requested by the DOH and/or required underapplicable federal and state
laws or regulations.

b. Timing and Instructions for Reporting
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The Applicant must submit required reports to the DOH in a manner consistent with federal
requirements under Section 45 CFR Part 156, or as otherwise instructed by the DOH.

¢. Encounter Data
Applicants will be required to submit encounterdata for all contracted services obtained by each of
their members. Encounters are records of each face-to-face interaction a member has with the
health care systemand includes outpatient visits, inpatients admissions, dental care, emergency
room and urgent care visits. Encounters for ordered services, such as pharmacy and labs, shall also
be submitted. An encounter is comprised of the procedure(s) or service(s) rendered during the
contact and includes information on the site of service and may also include diagnosis information.
Each encounter must be recorded in an information system as each unique occurrence between
recipient and provider. Encounters must be submitted on at least a monthly or more frequent basis
through the DOH designated vendor in a format and manner to be prescribed by the DOH.

d. Financial Reporting

Applicant shall submit financial reports, including certified annual financial statements, and make
available documents relevant to its financial condition to the DOH and DFS in a timely manner as
required by state and federal laws and regulations. Applicant must also agree to also submit
separate premium and expenditure reports, and any additional relevant financial reports and
documentsrelated to its financial condition, in a manner and form required by the DOH.

K Certification, Recertification and Decertification Processes

e. Certification

The Marketplace will grant certification through SERFF and/or email notice. All Applicants that meet
the requirements set forth in this Invitation, will have their health plans certified to be offered
through the Marketplace.

f. Decertification

A plan issuer certified by the Marketplace may be decertified if it fails to adhere to the certification
standards set forth in this application, fails to resolve state agency sanctions, fails to comply with any
applicable corrective action plan, or fails to recertify, and for any other reason set forth in the
Agreementbetween DOH and applicable law. Decertification of individual products shall occur in
accordance with all applicable laws and regulations governing the removal of a product from the
market, including notification to enrollees.

g. Non-Renewal

Plan issuers may opt not to renew participation or products in the Marketplace. The issuer must
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notify DOH of its decision not to renew, no later than thirty (30) days prior to the start of Open
Enrollment. The Issuershall cooperate with DOH in the development of a plan to facilitate the

orderly transition of its members, including, but not limited to, notification to consumers and
providing DOH with member specific information to the extent permitted by law.

h. Suspension
The DOH may suspend enrollment in a health plan in the eventa state agency requires suspension,

or in the eventthe DOH determinesit is in the bestinterest of the public. Notification of such
suspension shall occur in accordance with applicable laws and regulations.

L Federal and State Laws and Regulations

a Federal Laws, Regulation and Guidance

The Applicant shall at all times strictly adhere to all applicable federal laws, regulations, and

instruction as they currently exist and may hereafter be amended or enacted, including the following:

e The Patient Protection and Affordable Care Act, Public Law 111-148 and the Health Care and
Education Reconciliation Act, Public Law 111-152, as amended. The two laws are collectively
referredto as the Affordable Care Act (“ACA”);

e 45 C.F.R.Parts 155 and 156 Marketplace Establishment Standards and Other Related
Standards Under the Affordable Care Act, Insurance Standards Underthe Affordable Care Act,
Including Standards Related to Exchanges;

e Health Information Technology for Economic and Clinical Health Act of 2009;

e Health Insurance Portability and Accountability Act of 1996;

e The Privacy Act of 1974; and
e 42 CFR Part 600 and other related guidance and instruction;

b State Laws and Regulations

The Applicant shall at all times strictly adhere to all applicable state laws, regulations, and instruction
as they currently exist and may hereafter be amended or enacted. Applicant acknowledges that such
laws include, but are not limited to the following:

Contracts/Insurance Companies and Non-Profit Medical and Dental Indemnity Corporations

oN.Y. Insurance Law § 3201, 11 N.Y.C.R.R. 52.1, et.seq. (Approval of Policy Forms);

e N.Y.Insurance Law § 3231 (Rating of Individual and Small Group Health Insurance Policies;
Approval of Superintendent);

e N.Y.Insurance Law § 4308 (Supervision of Superintendent);
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e N.Y.Insurance Law § 4235, 11 N.Y.C.R.R. 52.2 (Group Accident and Health Insurance);

Access to Care

e N.Y. Public Health Law § 4403(5)(a), 10 N.Y.C.R.R. 98-1.13(b) (Health Maintenance
Organizations, Network Adequacy);

e N.Y. Public Health Law § 4403(6)(a), 10 N.Y.C.R.R. 98-1.13(a) (Health Maintenance
Organizations, Access to Appropriate Providers);

e N.Y.Public Health Law § 4403(2), 10 N.Y.C.R.R. 98-1.13(j) (Health Maintenance Organizations,
Emergency Health Services);

e N.Y. Public Health Law § 4403(2), 10 N.Y.C.R.R. 98-1.6, 10 N.Y.C.R.R. 98-1.12 (Health
Maintenance Organizations, Quality Management Program);

e N.Y.Insurance Law § 4325 (Prohibitions);

e N.Y.Insurance Law § 3224-a (Standards for Prompt, Fair and Equitable Settlement of Claims
for Health Care and Payments of Health Care Services);

e The Out-of-Network Law, Chapter 60 of the Laws of 2014;

e Health Insurance Coverage for the Treatment of GenderDysphoria, DFS Insurance Circular -
Letter No. 7 (2014) (found here:
http://www.dfs.ny.gov/insurance/circltr/2014/cl2014_07.pdf);

e Changesin Utilization Review Standardsfor Substance Use Disorder Treatment Pursuantto
Chapter 41 of the Laws of 2014;

e Updated FAQs Regarding 18 Approved Forms of Contraception Issued by CMS May 11, 2015
(found here: http://www.dol.gov/ebsa/fags/fag-aca26.html);

e Discrimination Based on Sexual Orientation, GenderIdentity and/or Gender Dysphoria, DFS
Insurance Circular Letter No. 9 (2018), June 25, 2018

Access to Information

e N.Y. Public Health Law § 4403(2), 10 N.Y.C.R.R. 98-1.16 (Disclosure and Filing);
e N.Y.Public Health Law § 4405-b (Dutyto Report);

e N.Y. Public Health Law § 4408 (Disclosure of Information);

e N.Y.Public Health Law § 4910 (Right to External Appeal);

e N.Y.Insurance Law § 4323 (Marketing Material); and

e N.Y.Insurance Law §§ 3217-a and 4324 (Disclosure of Information).

¢ Medicaid and Child Health Plus Programs

Applicants that also participate in the Medicaid Managed Care Program and the Child Health Plus
Program shall adhere to the requirements of the respective programs. Nothing contained herein shall
be interpreted to supersede the laws, regulations, guidance or instructions issued under the Medicaid
Managed Care Program and Child Health Plus Program.
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A. Issuing Agency

As stated in Section | (A), this Invitation is issued by the DOH. DOH is responsible for the requirements
specified herein and for processing all Applications in partnership with the DFS. This Invitation has
been posted on the DOH Marketplace informational website.

DOH shall review Applications in an objective, comprehensive manner designed to benefit both the
Marketplace and Applicants. The DOH intends that all Applications will be reviewed uniformly and
consistently. For the purpose of its review, the DOH may seek assistance from any person, other than
one associated with an Applicant.

B. Letters of Interest

Applicants are requested to submit non-binding Letters of Interest as soon as possible, but no later
than the date set forth in the 2021 Schedule of Key Events, via electronic or regular mail at the
addresses set forth in paragraph “C” below. Submission of the Letter of Interest does not bind a
prospective Applicant to submit an Application.

If an Applicant would like to receive e-mail notification of updates/modifications to the Invitation,
including the issuance of DOH responses to questions raised regarding the Invitation, the Applicant
may include such request in their Letter of Interest.

A form Letter of Interestis attached to this Invitation as Attachment “F” for QHP Applicants, EP
Applicants, SADP Applicants and Small Business Market (SHOP) Applicants. Please indicate which
offerings you are interested in participating in for 2021.

C. Inquiries

All responses and requests for information concerning this Invitation by a prospective Applicant, or
an Applicant, or a representative or agent of a prospective Applicant, or Applicant, should be directed
to the contact listed below.

In order for DOH to address questions efficiently, prospective Applicants are requestedto send their
inquiry in writing by email to the address below.

Inquiries of a technical nature may result in eithera written response or a referral to the appropriate
individual for a verbal response. To the extent possible, written questions concerning a specific
requirement of the Invitation should cite the relevant section of the Invitation for which clarification
is sought.

Questions of this nature will be responded to by the DOH in writing and such questions and answers
will be posted on the NY State of Health website (nystateofhealth.ny.gov), unless the party
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submitting a question demonstrates that the question/answer will contain confidential and/or
proprietary information.

NAME: Invitation Administrator
EMAIL: nyhxpm@health.ny.gov

ADDRESS: NY State of Health
NYS Department of Health
Corning Tower, Suite 2378
Albany, New York 12237

D. ChangestotheApplication
The DOH reservesthe right to:

e Withdraw the Invitation at any time, at the DOH’s sole discretion;

e Disqualify any Applicant whose conduct and/or Application fails to conform to
the requirements of this Invitation;

e Seekclarifications and revisions of Applications. The DOH may require clarification from
individual Applicants to assure a complete understanding of the Application and/or to assess
the Applicant’s compliance with the requirementsin this Invitation; and

e Atanytime during the Invitation process, amend the Invitation to correct errors or omissions,
and to supply additional information. Prospective Applicants are advised that at any time
during the course of this application process, pertinentfederal and state laws, regulations,
and rules may change, and the protocol for using required systems such as SERFF and the
PNDS website may change. In addition, scheduled dates may need to be adjusted. All
Prospective Applicants and Applicants will be informed of such changes, and Applicants may
be directed to supply additional information in response to suchamendments.

E. Submission of the Application

1. Application Contents

As part of the certification process, Applicants are required to submit the following, which collectively
constitutes the Application:
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For QHP Applicants and Stand-Alone Dental Plan Applicants:

(i) Participation Proposal;

(i) Submission of Policy Form, Rates, and Binders to DFS for QHP and SADP Applicants;

(iii) Submission of Provider Network Information; and

(iv) QIS Implementation Plan and Progress Report Form or Quality Strategy (QHP Applicants

Only).
(v) Submission of QDP Benefit Cost Sharing Template to DOH

For EP Applicants:

(i) Participation Proposal;

(ii) Submission of Subscriber Agreementsto DOH for EP Applicants;
(iii) Submission of EP Information Templates to DOH;

(iv) Submission of Provider Network Information; and

(v) Quality Strategy.

Each of the component parts must be received by the due dates setforth in the 2021 Schedule of Key
Events, listed in this Invitation. Late submissions may not be accepted.

2. Instructions
a. Participation Proposals

Applicants shall submit two (2) original, signed copies of the Participation Proposal by mail or hand
delivery to the address listed above in Section V (C). Electronic submissions are also required and can
be sentto the email address noted in Section V (C). Participation Proposals will not be accepted by
fax. The Participation Proposal must be signed and executed by an individual with legal authority to
bind the Applicant to the authenticity of the information provided. The Participation Proposal Form
to be completed and submitted by Applicants is attached to this Invitation as Attachment “G” (QHP
Applicants and SADP Applicants) and Attachment “K1” (EP Applicants). Applicants applying to offer
both QHPs and EPs must complete both Attachments.

b. Submission of Policy Forms and Rates to DFS for QHP Applicants

As set forth in Section 11(B), Marketplace products, rates and policy forms must be submittedto DFS
per DFS instruction, which will be available on the DFS website.

c. Submission of Subscriber Agreements and Templates to DOH
for EP Applicants

As set forth in Section Il (B), EP Applicants will be required to submit EP Subscriber Agreements to
DOH. EP Applicants will also be required to submit plan information via DOH required templates.
Policy forms and templates must be sent directly to the Applicant’s assigned Plan Manager by the due
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d. Submission of Provider Network Information

As set forth in Section IV (C)(6), Applicants shall submit their network through the Provider Network
Data System (“PNDS”) in accordance with the Provider Network Submission Instructions contained in
Attachment “Q” to this Invitation.

e. Submission of Quality Improvement Strategy or Quality Strategy

As set forth in Section IV (G), QHP Applicants and EP Applicants shall submit their QIS or QS as part of
the Participation Proposal.

f. Vendor Responsibility

On or around the same time that Applicants submit forms and rates, Applicants will be notified of
their responsibility to complete the New York State “vendor responsibility” process through the
New York State VendRep System. The VendRep system instructions are available at
www.osc.state.ny.us/vendrep or go directly to the VendRep system online at
https://portal.osc.state.ny.us. For questions about the VendRep System contact 866-370-4672 or
518-408-4672 or |TServiceDesk@osc.state.ny.us

8. Submission of HHS Form 690, Assurance of Compliance

Applicants shall, as a condition of certification pursuant to 45 C.F.R. Part 92.5, submit an original,
signed copy of HHS Form 690, Assurance of Compliance with Title VI of the Civil Rights Act of 1964,
Section 504 of the Rehabilitation Act of 1973, Title IX of the Education Amendments of 1972, The Age
Discrimination Act of 1975, and Section 1557 of the Affordable Care Act.

F. Public Information

Disclosure of information related to this Invitation process and resulting contracts shall be permitted
consistent with the laws of the State of New York and specifically the Freedom of Information Law
(FOIL) contained in Article 6 of the NY Public Officers Law. Information constituting trade secrets or
information that if disclosed would cause substantial injury to the competitive position of the subject
enterprise, for purposes of FOIL, shall be clearly marked and identified as such by the Applicant upon
submission. Determinations regarding disclosure will be made when a request for such information is
received by the DOH Records Access Office.

G. Agreementwith DOH

Following completion of the activities outlined in this Invitation and having been determinedto have
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met all the requirements, the DOH will provide Applicants with an Agreement. The Agreement
resulting from this Invitation will be effective only upon approval by the New York State Office of the
Attorney General (OAG) and the Comptroller of the State of New York (OSC). Applicants must enter
into an Agreement with the DOH for their products to be certified and offered through the
Marketplace.
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Attachment Designation

Attachment Name

Attachment “A”

2021 QHP Essential Health Benefits

Attachment “B”

2021 Standard Products Cost-Sharing Chart

Attachment “C”

2021 QHP Standard Product With 3 PCP Visits Cost-Sharing Chart

Attachment “D”

QHP and SADP Rating Regions by County

Attachment “E”

QHP and SADP Rating Regions Map

Attachment “F”

2021 Letter of Interest

Attachment “G (1)”

2021 QHP and SADP Participation Proposal

Attachment “G (2)”

2021 QHP Non-Standard Product Offering Details

Attachment “G (3)”

2021 QHP Products Offered by County and Market

Attachment “G (4)”

2021 SADP Products Offered by County and Market

Attachment “H”

EP Benefits and Cost-Sharing Chart

Attachment “1”

EP Rating Regions

Attachment “)”

EP Rating Regions Map

Attachment “K (1)”

2021 EP Participation Proposal

Attachment “K (2)”

2021 EP Products Offered by County

Attachment “L”

2021 EP Template Instructions

Attachment “M”

2021 EP Admin Template

Attachment “N”

2021 EP Plans Template

Attachment “O”

2021 EP Rates Template

Attachment “P”

2021 EP Service Area Template

Attachment “Q”

2021 Provider Network Submission Instructions

Attachment “R”

2021 URL Template Instructions

Attachment “S”

2021 URL Template
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For purposes of this Invitation:

"Affordable Care Act (“ACA”)" shall mean the Federal Patient Protection and Affordable Care Act,
(P.L. 111-148), as amended by the Federal Health Care and Education Reconciliation Act of 2010 (P.L.
111 -152).

“Applicant” and “Applicants” shall mean health plan issuers applying to offer medical or dental
coverage and applying for certification or recertification.

"Certification” shall mean the Marketplace's authorization of a Qualified Health Plan, Stand-Alone
Dental Plan or an Essential Plan to be offered on the Marketplace based on verification that a Plan
complies with the requirements of the Invitation, as modified by the Marketplace.

"Cost-Sharing Reduction (CSR)" shall mean the Federal Program pursuant to 45 C.F.R. § 155.305(g),
which provides federalreductions to cost-sharing on Essential Health Benefits for an
Enrollee with a householdincome at or below a specified percent of the federal poverty level.

"Essential Plan" or “EP” shall mean a health benefit plan that has been certified by the state as an
Essential Plan pursuant to NY Social Services Law § 369-gg(1)(e), to be offered through the
Marketplace in accordance with NY State Social Services Law § 369-gg(1)(a).

“Essential Plan Applicant” or “EP Applicant” shall mean an insurer that is applying to offerthe
Essential Plan.

"Enrollee” shall mean an Eligible Individual enrolled in a Qualified Health Plan, Stand-Alone Dental
Plan or an Essential Plan offered through the Marketplace.

"Invitation" shall mean the Invitation and Requirementsfor Insurer Certification and Recertification
for Participation and the attachments thereto, issued by the Marketplace to health plan issuers to
participate in Qualified Health Plans, Essential Plans and Stand-Alone Dental Plans, as modified by the
Questions and Answers regarding the Invitation posted on the Marketplace website.

"Marketplace shall mean NY State of Health, The Official Health Plan Marketplace (formerly known as
the New York Health Benefit Exchange or Exchange) established within the New York State
Department of Health pursuant to Executive Order Number42 on April 12, 2012 and codified in the
NY Public Health Law in 2019.

"Non-Participating Provider” shall mean a provider of health care services or dental services with
which the Applicant has no provider agreement.

"Participating Provider” shall mean a provider of health care services or dental services that has a
provider agreement with the Applicant.

"Personally Identifiable Information” (“Pll”) shall meaninformation that can be used to distinguish
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or trace a person's identity, such as their name, social security number, etc., alone or when combined
with other personal or identifying information that is linked or linkable to a particular individual.

"Protected Health Information” (“PHI”) shall referto individually identifiable health information as
definedin 45 CFR 164.402.

"Qualified Employee" shall mean an individual employed by a qualified employer who has been
offered health insurance coverage by such qualified employer through the small business
marketplace, in accordance with 45 C.F.R. § 155.20 and Marketplace policies and procedures.

"Qualified Employer" shall meanan employer that (i) has 100 or feweremployees; (ii) small business
marketplace(a) has its principal businessaddress in the Marketplace service area small business
marketplace or (b) offers coverage to each eligible employee through the small business marketplace
serving that employee's primary worksite.' An employerthat meetsthese criteria and which has at
least one employee that is not the owner’s spouse enrolled in coverage shall be authorized to offer
Qualified Employeesthe ability to purchase Qualified Health Plans through the small business
marketplace.

"Qualified Health Plan" or "QHP" shall mean a health benefit plan that has received the
Marketplace’s certification to be offered through the Marketplace, including a Stand-Alone Dental
Plan except where otherwise noted.

“QHP Applicant” shall mean a health insurer that is applying for QHP certification or recertification
that offers medical coverage.

"Qualified Individual" shall mean an individual that is eligible, pursuant to the ACA and federal
regulation, to enroll in a QHP through the Marketplace.

"Recertification" shall referto the Marketplace’s annual review and verification of a Qualified Health
Plan's compliance with the requirements for certification and the provisions of applicable law
regarding Qualified Health Plans.

"Service Area" shall mean the geographic area(s) designated by the NY State Department of Health
or NY State Department of Financial Services (“DFS”) in which an Applicant's Qualified Health Plan(s)
shall be offered.

"Small Business Marketplace” (a/k/a the “Small Business Health Options Program, or SHOP”)
shall mean the Small Business Health Options Program, as defined at ACA § 1311 (b)(1)(B) and 45
C.F.R. Part 155.

"Small Employer" shall meanan employerwith 1-100 FTE employees.

"Special Enrollment Periods" shall, as described in 45 C.F.R. § 155.420, and applicable law and
guidance, mean the periods during which a qualified individual or enrollee who experiences
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certain qualifying eventsas set forth in federalregulation, may enroll in, or change enrollment in,
a QHP through the Marketplace outside of the annual open enrollment periods.

"Stand-Alone Dental Plan" or “SADP Applicants” shall mean a dental services plan that has received
the Marketplace’s certification to be offered through the Marketplace.
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All trading partners who will be participating in electronic transactions with the NY State of
Health, The Official Health Plan Marketplace must first have a fully executed Trading

Partner Agreement (TPA) with the NY State of Health. The TPA form is available on the
following pages.
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TRADING PARTNER AGREEMENT

This Trading Partner Agreement ("Agreement") is made and entered into on this day of
, 2020 (the "Effective Date"), by and between
("Trading Partner"), and the State of New York

Department of Health (STATE).

WITNESSETH

WHEREAS, the Trading Partner has entered into a contract with the STATE to provide the Essential Plan to
eligible individuals in New York, and must electronically exchange information and data with the NYSOH
in connection with certain healthcare transactions; including:

@) benefit enrollment and maintenance for qualified individuals enrolling in coverage (“834
Transactions”), and

(i1) encounter / health care claim transactions (“837 Transactions™), and

such other healthcare transactions that may be necessary pursuant to agreement by and between STATE and
Trading Partner; and

WHEREAS, STATE and Trading Partner seek to address certain requirements that are applicable to the
parties under regulations issued pursuant to the Administrative Simplification provisions of the Health
Insurance Portability and Accountability Act of 1996 (as the same may be amended from time to time,
"HIPAA") including, without limitation, the Standards for Electronic Transactions, which were issued in
their final form on August 17, 2002 (as the same may be amended from time to time, the " Transaction
Regulations"), and the Security Standards, which were issued in their final form on February 20, 2003 (as the
same may be amended from time to time, the “Security Standards”); and

NOW, THEREFORE, in consideration of the foregoing and of the mutual covenants and agreements herein
contained, Trading Partner and STATE agree to the foregoing and as follows:

1. General Obligations.

1.1 Compliance With Transaction Regulations. Each party shall, and shall cause its applicable
subcontractors and agents to, comply with the applicable requirements of the Transaction Regulations and
any applicable Implementation Specifications issued therein. STATE shall provide, and shall update from
time to time as applicable, a HIPAA compliant (i) Trading Partner Information Companion Guide (the “TPI
Guide™), (ii) an 834 Companion Guide; (iii) an 820 Companion Guide; (iv) an 837 Post Adjudicated Claims
Data Reporting (PACDR) Companion Guide; (v) an Interface Control Document for Group Set Up File, and
such other guides that may be necessary to provide specific instructions, where applicable, to assist Trading
Partners in appropriately filling out their transactions for STATE (collectively referred to herein as “Trading
Partner Guides”). These Trading Partner Guides will be distributed by the NYSOH’s Plan Management
department.

1.2 No Changes. With respect to each transaction, each party agrees that it will not change any definition,
data condition or use of a data element or segment as proscribed in the Transaction Regulations and/or the
applicable Implementation Specifications. Further, neither party will take any action to change the meaning
or intent of the Implementation Specifications.
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1.3 No Additions. With respect to each transaction, each party agrees that it will not add any data elements or
segments to the maximum defined data set as proscribed in the Transaction Regulations and/or the applicable
Implementation Specifications.

1.4 No Use. With respect to each transaction, each party agrees that it will not use any code or data elements
that either are marked "not used" or are not in the Transaction Regulations and/or the applicable
Implementation Specifications.

1.5 Testing Requirements. The Trading Partner Guides set forth the testing requirements that Trading
Partner and/or its contractors and/or agents must implement and/or complete prior to submitting any live,
production transactions to STATE or its fiscal agent. Trading Partner agrees to satisfy these requirements.

1.6 Communications. The Trading Partner Guides set forth specifications for establishing connectivity with,
and transmitting transactions to STATE or its fiscal agent. Trading Partner agrees to satisfy these
requirements.

1.7 Supplementary Specifications. The Trading Partner Guides set forth the current supplementary
specifications ("Supplementary Specifications") of STATE with respect to the Transaction Regulations and
any applicable Implementation Specifications. STATE shall have the right to amend the Supplementary
Specifications and/or to provide additional supplementary specifications to Trading Partner from time to
time (all of which shall constitute Supplementary Specifications for purposes of this Agreement). Trading
Partner will be expected to implement such amendments and additions within sixty (60) calendar days
following STATE publication of same, unless a shorter period is necessary to conform to applicable laws
and/or regulations or otherwise required by STATE to ensure effective transactions.

1.8 Security Requirements.

(a) Each party will take reasonable care to ensure that the information submitted in each transaction is
timely, complete, accurate and secure, and will take reasonable precautions to prevent unauthorized access
to: (1) its own and the other party’s transmission and processing systems; (ii) the transmissions themselves;
and (iii) the control structure applied to transmissions between them.

(b) Each party is solely responsible for the preservation, privacy and security of data in its possession,
including data in transmissions received from the other party and other persons. If either party receives from
the other data not intended for it, the receiving party will immediately notify the sender to arrange for its
return, re-transmission, or destruction, as the other party directs.

(c) Under the final HIPAA Security Regulations, parties entering into a Business Associate agreement
relating to the electronic exchange of data will implement additional requirements as specified in the
Security Regulations including, without limitation, requirements relating to encryption, Public Key
Infrastructure (PKI) and other similar technologies

(d) Each party and its Business Associates shall be prohibited from: (i) transmitting healthcare transactions
covered under this Agreement directly to STATE from outside of the U.S. or its territories, and (ii) from
providing IP addresses or other information to STATE that would allow for transmission of healthcare
transactions covered under this Agreement directly from STATE to a location outside the U.S. or its
territories.

2. Costs and Expenses. Each party shall be responsible for any and all costs and expenses related to such
party's compliance with the Transaction Regulations, any applicable Implementation Specifications and the
terms of this Agreement. Further, each party shall be responsible for all costs, charges and fees it may incur
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in connection with transmitting and receiving transactions.
3. Term and Termination.

3.1 Term; Effect of Termination. This Agreement shall remain in effect until one party provides written
notice of termination to the other, which termination shall be effective thirty (30) days following the other
party's receipt of the notice. Termination or expiration of this Agreement or any other contract between the
parties does not relieve either party of its obligations under this Agreement and under federal and State laws
and regulations pertaining to the privacy and security of Individually Identifiable Health Information nor its
obligations regarding the confidentiality of proprietary information.

4. Miscellaneous.

4.1 Defined Terms. Capitalized terms used in this Agreement but not defined herein shall have the meanings
ascribed to them in the Transaction Regulations and/or in HIPAA.

4.2 Interpretation. Any ambiguity in any term or condition of this Agreement shall be resolved in favor of a
meaning that permits the parties to comply with HIPAA.

4.3 Standard Clauses. Appendix A, Standard Clauses for NYS Contracts, October, 2019, is incorporated
into this Trading Partner Agreement by reference.

IN WITNESS WHEREOF, STATE and Trading Partner have caused this Agreement to be signed and
delivered by their duly authorized representatives as of the date set forth above.

On behalf of STATE and Trading Partner:

STATE OF NEW YORK DEPARTMENT OF HEALTH

By:

Print Name:

Title:

TRADING PARTNER:

By:

Print Name:

Title:



