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D e ar J u d g e R a m os:  

F or D ef e n d a nt H e alt hfir st P H S P, I n c. ( “ H e alt hfirst ”), w e writ e p urs u a nt t o t h e C o urt’s 
I n di vi d u al Pr a cti c es, R ul e 2( A)(ii), r e g ar di n g o ur a nti ci p at e d m oti o n t o dis mis s t h e C o m pl ai nt 
( E C F N o. 4) u n d er F e d er al R ul e 1 2( b)( 6). 1    

  H e alt hfirst is a pri v at e n ot-f or- pr ofit c or p or ati o n t h at a d mi nist ers h e alt h i ns ur a n c e pl a ns 
s p o ns or e d or s u bsi di z e d t hr o u g h g o v er n m e nt h e alt h assist a n c e pr o gr a ms.  As a m a n a g e d c ar e 
or g a ni z ati o n, H e alt hfirst pri n ci p all y a d mi nist ers h e alt h i ns ur a n c e b e n efits t o M e di c ai d e nr oll e es 
w h o s u bs cri b e t o H e alt hfirst (t h er e b y b e c o mi n g H e alt hfirst “ m e m b ers ”), c o v er a g e t h at H e alt hfirst 
pr o vi d es p urs u a nt t o its c o ntr a cts wit h t h e N e w Y or k St at e D e p art m e nt of H e alt h.  H e alt hfirst als o 
a d mi nist ers g o v er n m e nt- s u bsi di z e d h e alt h pl a ns a v ail a bl e t hr o u g h t h e N e w Y or k St at e H e alt h 
I ns ur a n c e M ar k et pl a c e. 

T his c as e aris es fr o m Pl ai ntiff’s all e g ati o ns t h at h e w as u n a bl e t o a c c ess i n- n et w or k m e nt al 
h e alt h pr o vi d ers u n d er a H e alt hfirst i ns ur a n c e pl a n i nt o w hi c h h e e nr oll e d i n J a n u ar y 2 0 2 3.  H e 
e nr oll e d i n a s e c o n d H e alt hfirst pl a n i n A pril 2 0 2 4, a n d a t hir d H e alt hfirst pl a n i n S e pt e m b er 2 0 2 5.  
H e all e g es a si n gl e c o m m u ni c ati o n wit h H e alt hfir st a b o ut his a c c ess iss u e s i n 2 0 2 3 u n d er t h e first 
pl a n, a n d n o c o m m u ni c ati o ns u n d er t h e s e c o n d or t hir d pl a n.  C o m pl ai nt ¶ 1 1, 5 0. 

Pl ai ntiff all e g es t h at H e alt hfirst’s dir e ct or y of it s i n- n et w or k pr o vi d ers (t h e “ Dir e ct or y ”) 
c o nt ai n s i n c orr e ct i nf or m ati o n a b o ut v ari o us m e nt al h e alt h pr o vi d ers, i n cl u di n g as t o t h eir c o nt a ct 
i nf or m ati o n, t h eir a v ail a bilit y, a n d t h eir n et w or k st at us.  I d. ¶ ¶ 4- 7.  Pl ai ntiff bri n gs t his a cti o n 
i n di vi d u all y a n d p ut ati v el y o n b e h alf of a cl ass of all si mil arl y-sit u at e d i n di vi d u als. I d. ¶ ¶ 1 2 4- 2 5.  
Pl ai ntiff ass erts ni n e c a us es of a cti o n, e a c h of w hi c h is a d dr ess e d b el o w.  Wit h o ut li mit ati o n, f or 
t h e r e as o ns t h at f oll o w, e a c h of Pl ai ntiff’s c a us es of a cti o n m u st b e dis miss e d.  

Br e a c h of H e alt hfirst’s C o ntr a ct wit h N e w Y or k St at e ( C o u nt 1).   Pl ai ntiff’s first br e a c h 
of c o ntr a ct cl ai m m u st b e dis mi ss e d b e c a us e Pl ai ntiff f ails t o pl e a d t h e e xist e n c e of a c o ntr a ct t h at 
h e h as t h e ri g ht t o e nf or c e.  Pl ai ntiff cl ai ms t h e br e a c h of a n all e g e d c o ntr a ct t h at H e alt hfirst h as 

 
1  T o t h e e xt e nt r el e v a nt t o t h e C o urt’s c o nsi d er ati o n, t h er e is a f ull y bri ef e d m oti o n t o dis miss 
b ef or e Y o ur H o n or i n D o e v. C a r el o n B e h a vi or al H e alt h, I n c. , N o. 2 5- c v- 0 3 4 8 9, br o u g ht b y 
Pl ai ntiff’s c o u ns el, i n v ol vi n g m a n y si mil ar all e g ati o ns a g ai nst a n u nr el at e d d ef e n d a nt. 
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wit h N e w Y or k St at e, C o m pl. ¶ 1 4 3, t o w hi c h Pl ai ntiff cl ai m s t o b e a n i nt e n d e d t hir d- p art y 
b e n efi ci ar y, i d. ¶ 1 3 8.  T his c a us e of a cti o n s h o ul d b e dis miss e d f or at l e ast t hr e e r e as o ns.  First, 
Pl ai ntiff f ails t o s uffi ci e ntl y i d e ntif y t h e all e g e d c o ntr a ct or c o ntr a ct(s) wit h N e w Y or k St at e.  
T h er a c ar e of N e w Y o r k, I n c. v. 1 1- 2 0 4 6t h R d. O w n er L L C , 6 5 1 F. S u p p. 3 d 6 3 7, 6 4 4 ( E. D. N. Y. 
2 0 2 3).  S e c o n d, Pl ai ntiff f ails t o all e g e a n y f a cts t o s u p p ort t h e l e g al c o n cl usi o n t h at h e is a t hir d-
p art y b e n efi ci ar y.  Hillsi d e M etr o Ass o cs., L L C v. J P M or g a n C h as e B a n k, N. A. , 7 4 7 F. 3 d 4 4, 4 9 
( 2 d Cir. 2 0 1 4) (t hir d p art y t o a n a gr e e m e nt c a n o nl y e nf or c e it w h er e “t h e c o ntr a ct t er ms ‘ cl e arl y 
e vi d e n c e[] a n i nt e nt t o p er mit e nf or c e m e nt b y t h e t hir d p art y’ i n q u esti o n ”).  T hir d, t o t h e e xt e nt 
Pl ai ntiff i d e ntifi es a p arti c ul ar c o ntr a ct t o s u p p ort his cl ai m, t h e t er ms of s u c h c o ntr a ct ar e u nli k el y 
t o s u p p ort a n y ri g hts f or n o n- p arti es.  I n d e e d, H e alt hfirst’s c o ntr a cts wit h N e w Y or k St at e t e n d t o 
e x pr essl y dis cl ai m a n y e nf or c e m e nt b y n o n- p arti es, w hi c h pr e cl u d es t hir d- p art y b e n efi ci ar y cl ai ms 
u n d er N e w Y or k l a w.  J T R E M a n h att a n A v e. L L C v. C a p. O n e, N. A. , 5 8 5 F. S u p p. 3 d 4 7 4, 4 8 2 
( S. D. N. Y. 2 0 2 2) ( dis mi ssi n g cl ai m w h er e c o ntr a ct dis cl ai m e d ri g hts of t hir d p arti es). 

  Br e a c h of Pl ai ntiff’s C o ntr a ct a n d of t h e I m pli e d C o v e n a nt ( C o u nts 2, 3).  Pl ai ntiff bri n gs 
a s e c o n d br e a c h of c o ntr a ct cl ai m pr e mi s e d o n his dir e ct c o ntr a ct u al r el ati o ns hi p wit h H e alt hfirst, 
a n d a t hir d cl ai m f or br e a c h of t h e i m pli e d c o v e n a nt.  C o m pl. ¶ ¶ 1 5 2, 1 5 7- 1 5 9.    

Pl ai ntiff d o es n ot cl e arl y i d e ntif y t h e c o ntr a ct u p o n w hi c h his s e c o n d a n d t hir d c o u nts ar e 
b as e d, 2  a d efi ci e n c y t h at c o ul d pr es u m a bl y b e a d dr ess e d b y r e pl e a di n g.  R el at e dl y, alt h o u g h 
Pl ai ntiff p ur p orts t o s u e o v er t hr e e s e p ar at e h e alt h pl a ns, h e ass erts c o n d u ct s u p p os e dl y a m o u nti n g 
t o a br e a c h o nl y u n d er o n e of t h e m.  Pl ai ntiff q u ot es fr o m a c o ntr a ct u al pr ot o c ol t h at h e cl ai ms 
H e alt hfirst br e a c h e d b y n ot r et ur ni n g his p h o n e c all a n d b y n ot n otif yi n g hi m of c ert ai n 
i nf or m ati o n.  I d. ¶ ¶ 1 5 8- 5 9.  B ut Pl ai ntiff all e g es o nl y o n e att e m pt t o c o nt a ct H e alt hfirst, tri g g eri n g 
t h at pr ot o c ol, s o m eti m e i n 2 0 2 3, u n d er his G ol d L e af Pr e mi er pl a n c o ntr a ct. I d. ¶ ¶ 5 0. T h er e ar e 
n o all e g ati o ns s u g g esti n g a n y si mil ar br e a c h es u n d er his s u bs e q u e nt c o ntr a cts wit h H e alt hfirst f or 
t h e Ess e nti al 2 0 0- 2 5 0 pl a n, a n d f or t h e Ess e nti al Pl a n 1.  I d. ¶ ¶ 1 1, 6 5- 7 4.  S e p ar at el y, Pl ai ntiff 
q u ot es “ c o v er a g e ” o bli g ati o ns, i d. ¶ 1 5 3, b ut t h e C o m pl ai nt c o nt ai ns n o all e g ati o ns t h at H e alt hfir st 
r ef us e d t o c o v er a n y of his pl a n b e n efits, f or e x a m pl e, b y r ej e cti n g a n a ut h ori z ati o n r e q u est or 
d e n yi n g p a y m e nt t o a pr o vi d er.  A n d t h er e ar e n o all e g ati o ns t h at Pl ai ntiff s o u g ht, m u c h l ess w as 
d e ni e d, a n y m e nt al h e alt h b e n efits u n d er his Es s e nti al 2 0 0- 2 5 0 or E ss e nti al Pl a n 1 c o ntr a cts. 
Pl ai ntiff’s s e c o n d a n d t hir d c a us es of a cti o n s h o ul d b e dis miss e d or si g nifi c a ntl y n arr o w e d as t o 
t h e a ct u al c o ntr a ct at iss u e, a n d as t o t h e s p e cifi c o bli g ati o ns all e g e d t o h a v e b e e n br e a c h e d.   

  G B L § 3 4 9 a n d § 3 5 0 ( C o u nts 4 a n d 5).  Pl ai ntiff all e g es t h at H e alt hfir st vi ol at e d G B L § § 
3 4 9 a n d 3 5 0 b y f aili n g t o pr o vi d e Pl ai ntiff wit h a c c ur at e i nf or m ati o n a b o ut i n- n et w or k pr o vi d ers.  
C o m pl. ¶ ¶ 1 6 9, 1 8 3.  T o st at e a cl ai m u n d er G B L § 3 4 9 a n d § 3 5 0, t h e pl ai ntiff m ust all e g e, a m o n g 

 
2   Pl ai ntiff all e g es t h at h e e nr oll e d i n t hr e e s e p ar at e H e alt hfirst pl a ns si n c e J a n u ar y 2 0 2 3. C o m pl. 
¶ 1 1.  T his w o ul d m e a n t h at h e h a d t hr e e s e p ar at e c o ntr a cts wit h H e alt hfirst, o v er t hr e e s e p ar at e 
ti m e p eri o ds, alt h o u g h Pl ai ntiff c o nfl at es t h e m as “t h e c o ntr a ct ” i n his pl e a di n g.  E. g. , i d. ¶ ¶ 1 5 4-
5 5.  H e d o es n ot att a c h c o pi es of t h e r el e v a nt c o ntr a ct( s), a n d d o es n ot all e g e w h e n or h o w h e 
e nt er e d i nt o s u c h c o ntr a cts.  A b u D h a bi C o m. B a n k v. M or g a n St a nl e y & C o. I n c. , 6 5 1 F. S u p p. 
2 d 1 5 5, 1 8 3- 8 4 ( S. D. N. Y. 2 0 0 9) ( dis mi ssi n g w h er e c o m pl ai nt all e g e d e xist e n c e of c o ntr a ct b ut 
f ail e d t o all e g e criti c al f a cts c o n c er ni n g t h e c o ntr a ct’s f or m ati o n, i n cl u di n g “ w h at c o nstit ut e d a n 
off er a n d a c c e pt a n c e of t h e c o ntr a ct ”).   
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ot h er t hi n gs, t h at pl ai ntiff h as b e e n “i nj ur e d a s a r es ult ” of t h e c o n d u ct t h at vi ol at e d t h e l a w.  
C h uf e n C h e n v. D u n ki n' Br a n ds, I n c. , 9 5 4 F. 3 d 4 9 2, 5 0 0 ( 2 d Cir. 2 0 2 0).  Pl ai ntiff, w h o e nr oll e d 
a n d r e- e nr oll e d wit h H e alt hfirst f or at l e ast t hr e e y e ars, f ails t o pl a usi bl y all e g e t h at h e w as i nj ur e d 
as a r es ult of t h e all e g e d f als e a n d misl e a di n g r e pr es e nt ati o ns a b o ut H e alt hfirst’s n et w or k, a n d 
els e w h er e m a k es cl e ar t h at h e r e m ai n e d a H e alt hfir st m e m b er l o n g aft er a c c ess is s u es w er e k n o w n 
t o hi m.  S e e e. g. , C o m pl. ¶ 1 7 9 (i nj uri e s i n cl u d e, a m o n g ot h er t hi n gs, “si g nifi c a nt o ut- of- p o c k et 
e x p e ns es, ” “r e d u c e[ d] s p e n di n g o n n e c essiti es a n d ot h er lif e c osts, ” l a c k of a c c ess t o m e nt al h e alt h 
c ar e, a n d s o o n); b ut s e e i d.  ¶ ¶ 5 0- 5 2 ( d uri n g Pl ai ntiff’s first y e ar of e nr oll m e nt, Pl ai ntiff l e ar n e d 
t h at H e alt hfirst Dir e ct or y w as u nr eli a bl e a n d t ur n e d t o o ut- of- n et w or k c o v er a g e). 

N Y I ns. L a w § 4 2 2 6, Fr a u d, a n d N e gli g e nt Misr e pr es e nt ati o n ( C o u nts 6, 7, 8).  Pl ai ntiff 
all e g es t h at H e alt hfirst vi ol at e d N. Y. I ns. L a w § 4 2 2 6 a n d m a d e i nt e nti o n al a n d n e gli g e nt 
misr e pr es e nt ati o ns b y mi sst ati n g t h e br e a dt h a n d a c c ess t o it s i n- n et w or k m e nt al h e alt h pr o vi d ers 
t o i n d u c e hi m t o e nr oll i n its h e alt h c ar e pl a ns.  Pl ai ntiff’s § 4 2 2 6 a n d n e gli g e nt misr e pr es e nt ati o n 
cl ai m s, w hi c h s o u n d i n fr a u d, a n d Pl ai ntiff’s fr a u d ul e nt misr e pr es e nt ati o n cl ai m ar e s u bj e ct t o R ul e 
9( b)’s h ei g ht e n e d pl e a di n g r e q uir e m e nts.  Br a c h F a m. F o u n d., I n c. v. A X A E q uit a bl e Lif e I ns. C o ., 
2 0 1 6 W L 7 3 5 1 6 7 5, at * 4 – 5 ( S. D. N. Y. D e c. 1 9, 2 0 1 6); S c h w artz c o E nt ers. L L C v. T M H M g mt., 
L L C , 6 0 F. S u p p. 3 d 3 3 1, 3 5 0 ( E. D. N. Y. 2 0 1 4).  U n d er t h at st a n d ar d, all t hr e e cl ai ms f ail b e c a us e 
t h e C o m pl ai nt is i n s uffi ci e ntl y s p e cifi c a n d p arti c ul ar r e g ar di n g t h e all e g e d k n o wi n gl y f als e 
st at e m e nts t h at Pl ai ntiff cl ai ms h e r eli e d o n t o hi s d etri m e nt a n d b e c a us e t h e C o m pl ai nt f ails t o 
est a blis h s u c h r eli a n c e w as j ustifi a bl e.  S e e S a n c h ez v. A S A C oll., I n c. , 2 0 1 5 W L 3 5 4 0 8 3 6, at * 5 
( S. D. N. Y. J u n e 5, 2 0 1 5) ( c oll e cti n g c as e s dis mis si n g fr a u d cl ai ms u n d er R ul e 9( b), e x pl ai ni n g 
Pl ai ntiff “ m ust d o m or e t h a n s a y t h at t h e st at e m e nts w er e f als e . . . t h e y m ust d e m o nstr at e wit h 
s p e cifi cit y w h y a n d h o w t h at is s o. ”) ( cit ati o n o mitt e d). 

U nj ust E nri c h m e nt ( C o u nt 9).  Pl ai ntiff cl ai m s t h at H e alt hfirst h a s b e e n u nj ustl y e nri c h e d 
t hr o u g h pr e mi u ms t h at H e alt hfirst w as p ai d b y Pl ai ntiff a n d b y N e w Y or k St at e f or a d mi nist eri n g 
Pl ai ntiff’s b e n efits i n t h e Ess e nti al Pl a n, a n d t hr o u g h a v oi di n g t h e c ost of Pl ai ntiff’s o ut- of-
n et w or k m e nt al h e alt h c ar e.  C o m pl. ¶ ¶ 2 2 4- 2 2 6.  T o t h e e xt e nt a n y of Pl ai ntiff’s cl ai m s ar e 
g o v er n e d b y a c o ntr a ct ( as Pl ai ntiff all e g es), i n cl u di n g t h e c o ntr a ct b et w e e n H e alt hfir st a n d N e w 
Y or k St at e, Pl ai ntiff’s u nj ust e nri c h m e nt cl ai m m ust b e dis mis s e d.  A h m e d v. Ci g n a H e alt h M g mt., 
I n c., 2 0 2 4 W L 3 3 4 5 8 1 9, at * 6 ( S. D. N. Y. J ul y 8, 2 0 2 4).  T his is tr u e e v e n if Pl ai ntiff hi ms elf is n ot 
a p art y t o t h e c o ntr a ct, b e c a us e t h e e xist e n c e of a n a gr e e m e nt g o v er ni n g t h e s u bj e ct m att er 
pr e cl u d es t h e a p pli c ati o n of q u asi- c o ntr a ct d o ctri n es.  

R es p e ctf ull y s u b mitt e d, 
               

 /s/ Ki m o S. P el us o      
              Ki m o S. P el us o 
              Al e x a n dr a C o nl o n 

             Att or n e ys f o r H e alt hfirst P H S P, I n c.  

c c:  J a c o b S a m u el G ar d n er ( b y E C F) 
 St e v e C o h e n ( b y E C F) 
 A n dr e a Nis hi ( b y E C F) 
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