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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

STATE OF NEW YORK; STATE OF OREGON;
STATE OF CALIFORNIA; STATE OF
COLORADO; STATE OF DELAWARE; STATE OF
ILLINIOIS; STATE OF MICHIGAN; STATE OF
MINNESOTA; STATE OF NEVADA; STATE OF
RHODE ISLAND; STATE OF VERMONT; STATE | C.A. No.

OF WASHINGTON,

Plaintiffs,
V.

U.S. DEPARTMENT OF HEALTH AND HUMAN
SERVICES; ROBERT F. KENNEDY, JR., in his
official capacity as Secretary of Health; CENTERS
FOR MEDICARE AND MEDICAID SERVICES;
MEHMET OZ in his official capacity as
Administrator for the Centers for Medicare and
Medicaid Services; HEALTH RESOURCES AND
SERVICES ADMINISTRATION; THOMAS J.
ENGELS, in his official capacity as Administrator of
the Health Resources and Services Administration;
SUBSTANCE ABUSE AND MENTAL HEALTH
SERVICES ADMINISTRATION; CHRISTOPHER
CARROLL in his official capacity as Principal
Deputy Assistant Secretary of the Substance Abuse
and Mental Health Services Administration
(“SAMHSA”),

Defendants.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
INTRODUCTION
1. The States of New York, Oregon, California, Colorado, Delaware, Illinois,
Michigan, Minnesota, Nevada, Rhode Island, Vermont, and Washington bring this action to

challenge a novel and ambiguous funding condition adopted by the United States Department of
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Health and Human Services (HHS) that makes hundreds of billions of dollars in federal health,
education, and research grants to the Plaintiff States contingent on their certification that they are
“compliant with Title IX of the Education Amendments of 1972 . . . including the requirements set
forth in Presidential Executive Order 14168, titled Defending Women from Gender Ideology
Extremism and Restoring Biological Truth to the Federal Government.” HHS Grants Policy
Statement, effective October 1, 2025 (attached as Exhibit A). These grants fund essential programs
such as training for medical personnel, cutting edge research, and the treatment and prevention of
diseases. Plaintiff States have long certified their compliance with Title IX—it is HHS’s grafting
of an executive order into Title IX that Plaintiff States challenge. HHS continues to impose this
condition despite orders from three courts enjoining and vacating it as unlawful.

2. Executive Order 14168 (hereinafter, “Gender Ideology EO” or “EO”), 90 Fed. Reg.
8615 (Jan. 20, 2025) (attached as Exhibit B), is a critical component of the Administration’s
ongoing campaign targeting transgender youth and adults—people whose gender identity does not
align with their birth sex—for discrimination. The Administration’s purpose is manifest in the EO
itself: it seeks to establish and enforce a national policy “to recognize two sexes, male and female
[which] are not changeable and are grounded in fundamental and incontrovertible reality.” EO
14168 § 2. It directs federal agencies to enforce federal law consistent with its terms, and to
leverage critical federal funding to require federal funding recipients to carry out its discriminatory
agenda.

3. Under the leadership of Secretary Robert F. Kennedy, Jr., HHS has wasted no time
in illegally implementing the EO’s discriminatory directives. As noted, HHS has for years required
grant recipients, including Plaintiff States, to certify compliance with Title IX—the landmark civil

rights law intended to prevent sex discrimination in federally funded education programs. But



Case 1:26-cv-00022-MRD-PAS  Document 1 Filed 01/13/26  Page 3 of 61 PagelD #: 3

following the issuance of the EO, HHS now requires certification of compliance with Title IX
“including the requirements of” the Gender Ideology EO. HHS swiftly adopted this as a standard
term and condition applicable to all grant awards agency-wide, including in (a) notices of award
for various grants issued by HHS sub-agencies; (b) the standard terms and conditions for several
HHS sub-agencies; and (c) the HHS Grants Policy Statement, the principal document governing
all HHS discretionary grants awarded after October 1, 2025. HHS also requires grant recipients to
agree that “compliance with . . . the requirements of” the Gender Ideology EO is a “material
term”—meaning that violation is grounds to terminate funding—and threatens that false
certification is a federal crime under the federal False Claims Act, 31 U.S.C. § 3729 et seq. These
conditions are collectively referred to herein as the “Gender Conditions.”

4. The President cannot amend statutory law by executive order, and HHS’s efforts to
carry out the directives of the Gender Ideology EO by attempting to shoehorn them into Title IX
are unlawful on multiple grounds. First, by imposing the Gender Conditions, HHS has acted
arbitrarily and capriciously in violation of the Administrative Procedure Act (APA). The Gender
Conditions reverse previous policies—in effect across multiple federal agencies and
administrations, including the first Trump administration—recognizing that federal laws
prohibiting sex discrimination, including Title IX, protect against discrimination on the basis of
gender identity. To the extent HHS claims that the Gender Ideology EO requires such a change, an
executive order is not a sufficient basis for an agency’s adoption of a wholly new policy position,
which under the APA must be supported by a reasoned and deliberative process.

5. This abrupt shift is also unlawful because HHS effectuated it without considering
several “important aspect[s] of the problem,” see Motor Vehicle Mfrs. Ass’n v. State Farm Mut.

Auto. Ins. Co., 463 U.S. 29, 43 (1983), including, first and foremost, the existence of transgender,



Case 1:26-cv-00022-MRD-PAS Document 1  Filed 01/13/26  Page 4 of 61 PagelD #: 4

nonbinary, intersex, and gender diverse people. HHS further disregarded the reliance interests of
funding recipients, including Plaintiff States, their agencies, and sub-grantees, and the
communities they serve.

6. Further, in adopting the Gender Conditions agency-wide, and thus changing its
interpretation of Title IX to purportedly incorporate the EO, HHS effectively issued a legislative
rule with potential to impact the States as funded entities without notice and comment, in violation
of the APA’s procedural requirements. See 5 U.S.C. §§ 533, 706(2).

7. If interpreted how Plaintift States fear HHS intends, the Gender Conditions are
patently contrary to law and exceed the agency’s authority. Defendants do not have the authority
to graft new terms onto a federal statute by means of an EO or a funding condition. The EO itself
acknowledges that it “shall be implemented consistent with applicable law.” To the extent HHS
contends the Gender Conditions impose obligations beyond Title IX, that would usurp Congress’s
spending authority in violation of separation of powers and the Spending Clause of the United
States Constitution. The Gender Conditions jeopardize a vast amount of funding used by Plaintiff
States to support vital health centers and health education programs; scientific research and
medical education in universities; and community programs focused on improving infectious
disease prevention and treatment, immunization, and maternal and infant health. Congress has
funded these programs without any requirement to exclude entities that recognize transgender,
nonbinary, intersex, or gender diverse individuals.

8. With or without congressional authorization, the States cannot be forced to accept
a condition on funding that fails to provide unambiguous notice as to what it means and that is
retroactive. Taking the funding condition on its face, it is not clear what HHS means by requiring

compliance on the part of States with “the requirements” of the EO because the EO directs action
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by federal agencies, not States. Moreover, the factual assertions and terms contained in the Gender
Ideology EO are vague and scientifically inaccurate, and HHS has not explained how they could
be incorporated into Title IX. HHS also purports to apply the funding condition to nearly all
awards, including open grants from previous awards, upon drawdown. This uncertainty is
intolerable, particularly in light of the amount of funding at stake and the critical importance of
the services and research being funded. Defendants’ categorical imposition of new, ambiguous,
and retroactive conditions on Plaintiff States, on pain of losing hundreds of billions of dollars in
funding, is unconstitutional including because State recipients lacked clear notice of the terms or
what they meant at the time the funds were accepted.

0. Three courts have already stayed application of the Gender Conditions and
preliminarily enjoined HHS from enforcing them. See Rhode Island Coalition Against Domestic
Violence v. Kennedy, 25-cv-00342-MRD (D.R.I. Oct. 25, 2025) (DuBose, Dist. Judge); City of
Fresno v. Turner, 25-cv-07070 (N.D. Cal. Sept. 23, 2025); King County v. Turner, Case No. 25-
cv-00814-BJR (W.D. Wash. Aug. 12, 2025). Those court orders remain in effect. Yet HHS has
continued to require Plaintiff States to certify compliance with the Gender Conditions in applying
for new grants or accepting funds from prior grants.

10. Plaintiff States contest that the directives of the EO can apply to Plaintiff States at
all. But given HHS’s attempt to fold them into a certification of compliance with Title IX and to
require States to agree to their materiality, HHS apparently believes them to apply. Between the
uncertainty of the Gender Conditions’ meaning and reach, the potential conflict with Plaintiff
States’ own civil rights laws, and the threat that HHS will withhold funding, undertake
investigations, or attempt enforcement against State recipients under the False Claims Act, Plaintiff

States face significant risks (though Plaintiff States do not concede that they are subject to liability
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under the FCA at all). On the other hand, compliance with the EO’s definitions, by their terms,
would require Plaintiff States to act contrary to the civil rights laws of their respective states and,
Plaintiff States contend, contrary to applicable federal law. Plaintiff States are thus forced into an
untenable position that can only be resolved through the present lawsuit.

11.  Plaintiffs thus seek from this Court a declaration and order setting the Gender
Conditions aside as unlawful, and a grant of injunctive relief barring Defendants, including HHS
and its officials and agencies, from implementing or enforcing them. Without the requested relief,
Plaintiff States and their residents will suffer imminent and irreparable harm, including the
potential loss of hundreds of billions of dollars in federal funds the heightened threat of civil and
criminal liability under the False Claims Act, and ongoing injury to their sovereignty.

JURISDICTION AND VENUE

12. This Court has subject-matter jurisdiction pursuant to 28 U.S.C. § 1331 and 5
U.S.C. § 702 because this action arises under the laws of the United States, including the U.S.
Constitution and the APA, 5 U.S.C. §§ 701, et seq.

13. Venue is proper in this district pursuant to 28 U.S.C. § 1391(b)(2) and (e)(1).
Defendants are United States agencies or officers sued in their official capacities. The State of
Rhode Island is a resident of this district, and a substantial part of the events or omissions giving
rise to this Complaint occurred and continues to occur within the District of Rhode Island.

PARTIES

A. Plaintiffs

14. The State of New York is a sovereign state in the United States of America. New
York is represented by Attorney General Letitia James, who is the chief law enforcement officer

of New York.
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15. The State of Oregon is a sovereign state of the United States. Oregon is represented
by Attorney General Dan Rayfield. The Attorney General is the chief legal officer of Oregon and
is authorized to institute this action.

16. The State of California is a sovereign state in the United States of America.
California is represented by Rob Bonta, the Attorney General of California, who is the chief law
enforcement officer of California.

17.  Plaintiff the State of Colorado is a sovereign state in the United States of America.
Colorado is represented by Philip J. Weiser, the Attorney General of Colorado. The Attorney
General acts as the chief legal representative of the State and is authorized by Colo. Rev. Stat. §
24-31-101 to pursue this action.

18. The State of Delaware is a sovereign state of the United States. This action is
brought on behalf of the State of Delaware by Attorney General Kathleen Jennings, the “chief law
officer of the State.” Darling Apartment Co. v. Springer, 22 A.2d 397, 403 (Del. 1941). Attorney
General Jennings also brings this action on behalf of the State of Delaware pursuant to her statutory
authority. Del. Code Ann. tit. 29, § 2504.

19. The State of Illinois, represented by and through its Attorney General Kwame
Raoul, is a sovereign state of the United States. Attorney General Raoul is authorized to pursue
this action under Illinois law. See 15 ILCS 205/4.

20. The State of Michigan is a sovereign state of the United States of America.
Michigan is represented by Attorney General Dana Nessel, who is the chief law enforcement
officer for the State of Michigan.

21. The State of Minnesota is a sovereign state in the United States of America.

Minnesota is represented by Keith Ellison, the Attorney General of the State of Minnesota. The
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Attorney General’s powers and duties include acting in federal court in matters of State concern.
Minn. Stat. § 8.01.

22. The State of Nevada, represented by and through Attorney General Aaron D. Ford,
is a sovereign State within the United States of America. The Attorney General is the chief law
enforcement officer of the State of Nevada and is authorized to pursue this action under Nev. Rev.
Stat. § 228.110 and Nev. Rev. Stat. § 228.170.

23. The State of Rhode Island is a sovereign state in the United States of America.
Rhode Island is represented by Attorney General Peter F. Neronha, who is the chief law
enforcement officer of Rhode Island.

24. The State of Vermont is a sovereign state of the United States of America. Vermont
is represented by its Attorney General, Charity Clark, who is authorized to act on behalf of the
State in this matter. See 7 V.S.A. § 152.

25.  Plaintiff State of Washington, represented by and through the Attorney General, is
a sovereign state of the United States of America. Attorney General Nick Brown is Washington’s
chief law enforcement officer and is authorized under Wash. Rev. Code 43.10.030 to pursue this
action.

26. Plaintiff States; state agencies including health, education, and other agencies;
public universities and affiliated research institutions; and other state instrumentalities
(collectively referred to herein as “State Recipients™) collectively receive more than $300 billion
dollars in federal funds from HHS to which HHS has attached the Gender Conditions.

B. Defendants

27.  Defendant United States Department of Health and Human Services is a cabinet

agency within the executive branch of the United States government.
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28.  Defendant Robert F. Kennedy, Jr. is Secretary of Health and Human Services and
is the United States Department of Health and Human Services’ highest-ranking official. He is
charged with the supervision and management of all decisions and actions of that agency. He is
sued in his official capacity.

29. Defendant Centers for Medicare and Medicaid Services (“CMS”) is a federal
agency within the Department of Health and Human Services.

30.  Dr. Mehmet Oz is the Administrator of CMS. He is charged with the supervision
and management of all decisions and actions of that agency. He is sued in his official capacity.

31.  Defendant Health Resources and Services Administration is a federal agency within
the Department of Health and Human Services.

32.  Defendant Thomas Engels is the Administrator of the Health Resources and
Services Administration (HRSA). He is charged with the supervision and management of all
decisions and actions of that agency. He is sued in his official capacity.

33. Defendant Substance Abuse and Mental Health Services Administration
(“SAMHSA”) is a federal agency within the Department of Health and Human Services.

34, Defendant Christopher D. Carroll is the Principal Deputy Assistant Secretary of
SAMHSA. He is sued in his official capacity.

35. HHS and its Agencies provide financial assistance to education programs and
activities subject to Title IX, including to Plaintiff States.

FACTUAL ALLEGATIONS AND LEGAL BACKGROUND

A. HHS Funds Plaintiff States’ Education and Health Agencies.

36.  Plaintiff States and their instrumentalities include numerous public elementary,
secondary, and post-secondary education institutions, including community colleges and state

universities. In fiscal year 2025, HHS awarded hundreds of billions of dollars to such entities and

9
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institutions, as well as to state education agencies, for numerous purposes, including providing
direct access to health care services through clinics and school-based health centers, providing
health education, and performing vital medical and public health research.

37.  For example, in New York, State University of New York (SUNY), through its
Research Foundation, received $16,477,490 for FY 2025 in HHS discretionary funds, for programs
as diverse as training nurse anesthetists, studying long-term health effects of COVID-19 among
World Trade Center responders, and building capacity for early intervention for people living with
HIV/AIDS, to name just a few programs.

38.  Infiscal year 2025, HHS also awarded billions of dollars to Plaintiff States’ health
agencies. While most of those grants are not used for educational programs or activities, many are
targeted for or include education programs and activities subject to Title IX. Those HHS funds
were used to support a wide range of services, including family planning programs that include
education on prevention of unintended pregnancy and sexually transmitted infections, prevention
and treatment protocols for HIV, immunization programs, STD prevention and control, and
programs designed to prevent maternal and infant mortality and improve health outcomes for
newborns.

B. The Trump Administration’s Attacks on Transgender Individuals.

39.  As one of his first acts upon taking office on January 20, 2025, President Trump
issued the Gender Ideology EO. The “purpose” of the Gender Ideology Order is to fight “[e]fforts
to eradicate the biological reality of sex” and “defend women’s rights and protect freedom of
conscience by using clear and accurate language and policies that recognize women are
biologically female, and men are biologically male.” EO 14168 § 1 (Exh. B). Subsequently, during

his first two weeks in office, the President issued a flurry of additional executive orders targeting

10
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transgender individuals in all facets of life, from military service to health care, to education and
employment.

40. The Gender Ideology EO declared that it is “the policy of the United States to
recognize two sexes, male and female,” which are “not changeable and are grounded in
fundamental and incontrovertible reality.” Id. § 2. It also promulgated the following definitions:

“Sex” shall refer to an individual’s immutable biological
classification as either male or female. “Sex” is not a synonym for
and does not include the concept of “gender identity.”

“Women” or “woman” and “girls” or “girl” shall mean adult and
juvenile human females, respectively.

“Men” or “man” and “boys” or “boy” shall mean adult and juvenile
human males, respectively.

“Female” means a person belonging, at conception, to the sex that
produces the large reproductive cell.

“Male” means a person belonging, at conception, to the sex that
produces the small reproductive cell.

“Gender ideology” replaces the biological category of sex with an
ever-shifting concept of self-assessed gender identity, permitting the
false claim that males can identify as and thus become women and
vice versa, and requiring all institutions of society to regard this false
claim as true. Gender ideology includes the idea that there is a vast
spectrum of genders that are disconnected from one’s sex. Gender
ideology is internally inconsistent, in that it diminishes sex as an
identifiable or useful category but nevertheless maintains that it is
possible for a person to be born in the wrong sexed body.

“Gender identity” reflects a fully internal and subjective sense of
self, disconnected from biological reality and sex and existing on an
infinite continuum, that does not provide a meaningful basis for
identification and cannot be recognized as a replacement for sex.

Id.
41. The Gender Ideology EO mandates that all federal agencies adopt the above

13

definitions “when interpreting or applying statutes, regulations, or guidance” and directs the
Secretary of HHS to issue “clear guidance expanding on the sex-based definitions set forth in this

order.” The EO further directs each agency and all Federal employees to:

11
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enforce laws governing sex-based rights, protections,
opportunities, and accommodations to protect men and women as
biologically distinct sexes. Each agency should therefore give the

2 <6 99 ¢ 2 ¢

terms “sex”, “male”, “female”, “men”, “women”, “boys” and “girls”
the meanings set forth in section 2 of this order when interpreting or
applying statutes, regulations, or guidance and in all other official
agency business, documents, and communications.

1d. § 3(b).

42. The EO directs federal agencies to “assess grant conditions and grantee preferences
and ensure grant funds do not promote gender ideology,” as defined in the EO, and orders agencies
to “take all necessary steps, as permitted by law, to end the Federal funding of gender ideology.”
1d. § 3(e), (2).

43. The EO addresses the implications of its edicts for Title IX, specifically, stating:

The prior Administration argued that the Supreme Court’s decision
in Bostock v. Clayton County [590 U.S. 644](2020), which
addressed Title VII of the Civil Rights Act of 1964, requires gender
identity-based access to single-sex spaces under, for example, Title
IX of the Educational Amendments Act. This position is legally
untenable and has harmed women. The Attorney General shall
therefore immediately issue guidance to agencies to correct the
misapplication of the Supreme Court’s decision in Bostock v.

Clayton County (2020) to sex-based distinctions in agency
activities.

1d. § 3(f).

44. At the same time, the EO states that it is to be implemented “consistent with
applicable law.” Id. § 8(ii)(b).

45.  The definitions dictated by the Gender Ideology EO are unscientific, patently
biased, and counterfactual. And contrary to the EO’s baseless assertions about the
“incontrovertible” reality of only two, immutable sexes; transgender, nonbinary, intersex, and

gender-diverse individuals exist.

12
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C. Department of Justice Announces Its Intent to Use the False Claims Act Against
Recipients of Federal Funds It Deems to Have Violated “Federal Civil Rights Laws.”

46. On May 19, 2025, Deputy Attorney General Todd Blanche issued a memorandum
to several divisions of the Department of Justice (DOJ) and all U.S. Attorneys announcing the
formation of a “Civil Rights Fraud Initiative” dedicated to “utiliz[ing] the False Claims Act to
investigate and, as appropriate, pursue claims against any recipient of federal funds that knowingly

violates federal civil rights laws.” https://www.justice.gov/dag/media/1400826/dI?inline,

preserved at https://perma.cc/977J-7Q62 at 2 (attached as Exhibit C, hereinafter “Blanche FCA

Memo”). The False Claims Act (FCA) is a federal statute that makes it illegal to knowingly present
a false or fraudulent claim for payment by the federal government; liability can result in treble
damages, significant penalties, and loss of federal funding. See generally 31 U.S.C. § 3729. Among
the purported examples of violations of the FCA identified by Blanche in the memo is “a university
that accepts federal funds” and certifies compliance with civil rights laws, but “allows men to
intrude into women’s bathrooms or requires women to compete against men in athletic
competitions.” Exh. C at 1.

47. Blanche describes the FCA as a “weapon” and promises to engage in “vigorous
enforcement” of it through the Civil Rights Fraud Initiative. /d. He requests each relevant division
of the DOJ, including the Civil Rights Division, to “identify a team of attorneys to aggressively
pursue this work,” and directs the Civil Fraud Section and Civil Rights Division of DOJ to “engage
with the Criminal Division, as well as with other federal agencies that enforce civil rights
requirements for federal funding recipients,” such as HHS. /d. at 2. He further “strongly
encourages’ private litigation, and asks individuals to report suspected discrimination by “federal-

funding recipients” to federal authorities. /d.

13
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D. HHS Implements the Gender Ideology EO, Culminating in Adoption of the Gender
Conditions.

48. Soon after the issuance of the Gender Ideology EO, on February 19, 2025, HHS
announced that it was taking “action on President Trump|[’s] Executive Orders defending women
and children and restoring the concept of biological truth in federal government” by releasing
“guidance to the U.S. government, external partners, and the public to expand on the clear sex-
based definitions in [the Gender Ideology EO].” U.S. Dep’t of Health and Human Servs., HHS
Takes Action on President Trump's Executive Orders Defending Women and Children,

https://www.hhs.gov/press-room/eo-defending-women-and-children.html, preserved at

https://perma.cc/S2C4-TJF6 (attached as Exhibit D) (“HHS Announcement”). The HHS
Announcement quoted Secretary Kennedy proclaiming that “[t]his administration is bringing back
common sense and restoring biological truth to the federal government[.] . . . The prior
administration’s policy of trying to engineer gender ideology into every aspect of public life is
over.” Id.

49. The guidance referenced in the HHS Announcement promulgates definitions of
various terms, including “Sex,” “Female,” “Male,” etc., but omits the EO’s specific language
relating to the “large/small reproductive cell,” instead defining “female” as “a person of the sex
characterized by a reproductive system with the biological function of producing eggs (ova),” and
“male” as “a person of the sex characterized by a reproductive system with the biological function
of producing sperm.” See OASH, Office on Women’s Health, Sex-Based Definitions, available at

https://womenshealth.gov/article/sex-based-definitions, preserved at https://perma.cc/TC32-

P978.
50. The HHS Announcement cited materials declaring that “[t]he sex of a human,

female or male, is determined genetically at conception (fertilization), and is observable before

14
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birth,” and that “[a] person’s sex is unchangeable and determined by objective biology. The use of
hormones or surgical interventions do not change a person’s sex because such actions do not
change the type of gamete that the person’s reproductive system has the biological function to
produce.” Id.

51. Soon afterward, HHS, through its various subagencies, including the Health
Resources and Services Administration (HRSA), Substance Abuse and Mental Health Services
Administration (SAMHSA), National Institutes of Health (NIH), and Administration for Children
and Families (ACF), began canceling grants they deemed in violation of the administration’s
agenda by promoting “gender ideology.”

52.  Ataround the same time, HHS and its various subagencies began implementing the
Gender Conditions and requiring grant recipients, including Plaintiff States, to certify their
compliance with those conditions when drawing down funds on grant agreements. These Gender
Conditions have now been implemented throughout the agency. Unless Plaintiff States make these
certifications, they cannot access vitally needed funding. And if Plaintiff States submit a
certification that HHS later deems to be “false,” States risk loss of funding or attempted threats of
federal FCA enforcement.

53. For example, on May 14, 2025, HRSA changed its general grant terms and
conditions (hereinafter “HRSA General Terms and Conditions”) (attached as Exhibit E) to require
recipients “whose programs are covered by Title IX” to certify that:

Recipient is compliant with Title IX of the Education Amendments
of 1972, as amended, 20 U.S.C. §§ 1681 et seq., including the
requirements set forth in Presidential Executive Order 14168 titled
Defending Women from Gender Ideology Extremism and Restoring

Biological Truth to the Federal Government . . . and Recipient will
remain compliant for the duration of the Agreement.

15
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Id. § 1(1). The document states that such certification is triggered “by accepting this award,
including the obligation, expenditure, or drawdown of award funds.” /d.

54.  The HRSA General Terms and Conditions further specify that these “requirements
are conditions of payment that go the essence of the Agreement and are therefore material terms
of the Agreement,” and that “[p]ayments under the Agreement are predicated on compliance with
the above requirements, and therefore Recipient is not eligible for funding under the Agreement
or to retain any funding under the Agreement absent compliance with the above requirements.”
Further, the document requires recipients to “acknowledge[] that this certification reflects a change
in the government’s position regarding the materiality of the foregoing requirements and therefore
any prior payment of similar claims does not reflect the materiality of the foregoing requirements
to this Agreement,” and states that “a knowing false statement relating to Recipient’s compliance
with the above requirements and/or eligibility for the Agreement may subject Recipient to liability
under the FCA, 31 U.S.C. § 3729, and/or criminal liability, including under 18 U.S.C. §§ 287 and
1001.” 1d.

55. On July 2, 2025, HHS announced the formation of a “DOJ-HHS False Claims Act
Working Group,” to work in partnership with DOJ to “make referrals to DOJ of potential violations
of the FCA that reflect Working Group priorities.” DOJ-HHS False Claims Act Working Group

(Jul. 2, 2025), available at https://www.hhs.gov/sites/default/files/hhs-doj-false-claims-act-

working-group.pdf preserved at https://perma.cc/83PT-LLWM (attached as Exhibit F). Those

priorities include the Gender Ideology EO, as set forth in the cited June 11, 2025 memorandum
from Assistant Attorney General Brett Shumate, available at

https://www.justice.gov/civil/media/1404046/d1?inline. HHS further “encourages whistleblowers
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to identify and report violations of the federal False Claims Act involving priority enforcement
areas,” and includes a hotline number for that purpose. /d. at 2.

56. On or around August 1, 2025, CMS issued new Standard Grant/Cooperative
Agreement Terms and Conditions containing the Gender Conditions for “Programs that could
implicate Title IX” which it describes as “i.e., awards to or for school, colleges, universities, 4-H
programs, non-governmental organization (NGO) programs, sports programs, and education-
related awards to prisons or other detention facilitates [sic],” available at

https://www.cms.gov/files/document/standard-terms-and-conditions-august-1-2025-pdf.pdf,

preserved at https://perma.cc/G35B-BT24 (attached as Exhibit G).

57. Like the HRSA General Terms and Conditions, the CMS 2025 Standard Terms and
Conditions further specify that this certification is a “material term[]” of the agreement that “go[es]
to the essence of the Agreement”; that “[playments under the Agreement are predicated on
compliance”; that “Recipient is not eligible for funding under the Agreement or to retain any
funding under the Agreement absent compliance with the above requirements”; that “this
certification reflects a change in the government’s position regarding the materiality of the
foregoing requirements,” id. at 4; and that ““a knowing false statement” related to compliance with
this requirement “may subject Recipient to liability under the False Claims Act, . . . and/or criminal
liability, including under 18 U.S.C. §§ 287 and 1001.” /d.

58. The CMS 2025 Standard Terms and Conditions further specify that “[b]y drawing
or otherwise obtaining funds from the Department of Health and Human Services (HHS) Payment
Management System (PMS), the recipient acknowledges acceptance of the terms and conditions
of the award and is obligated to perform in accordance with the requirements of the award.” It does

not specify a time period and accordingly appears to apply to all open grant awards, including any
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unspent funds from prior grant awards. For new awards, the condition requires that a grant
recipient notify the Grants Management Officer within 30 days of the award notice if the recipient
cannot accept the terms; “[o]nce an award is accepted by a recipient, the contents of the NOA are
binding on the recipient unless and until modified by a revised NOA signed by the GMO.” Id. at
3.

59. On August 19, 2025, shortly before the start of the new fiscal year on October 1,
2025, HHS made the Gender Conditions certification requirement universal by adding the same
terms into its new “Grants Policy Statement,” the HHS GPS, which generally “provides
information on HHS agencies that make awards, the award process, and where to find and apply
for awards.” Exh. A at 5 (Dep’t of Health and Human Servs., HHS Grants Policy Statement at 5,

available at https://www.hhs.gov/sites/default/files/hhs-grants-policy-statement-oct-2025.pdf,

preserved at https://perma.cc/S88F-RE2W). “The [HHS] GPS also provides information about the
legal and regulatory rules that apply to [a grantee’s] award and will be used for enforcement
purposes.” Id. The Gender Condition language is identical to that of the CMS Grants Policy
Statement.

60. The HHS GPS applies to all discretionary awards issued by HHS (with the
exception of NIH grants) effective October 1, 2025, including any “award modifications that add
funding . . . supplements to award, [and] competing and non-competing continuations.” It further
specifies that “the requirements flow down to sub-recipients.” In addition, “HHS agencies have
the discretion to apply certain parts of the GPS to non-discretionary awards.” HHS GPS § 1.2. The
recipient’s certification of compliance with the terms, including the Gender Conditions, “is

effective upon acceptance of the award, including “the obligation, expenditure, or drawdown of

award funds.” Id.
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61.  Like the CMS Standard Terms and Conditions, the HHS GPS explicitly threatens
FCA and criminal fraud liability for any noncompliance. See id. at 22 (“Recipient acknowledges
that a knowing false statement relating to Recipient’s compliance with the above requirements
and/or eligibility for the Agreement may subject Recipient to liability under the False Claims Act,
31 U.S.C. § 3729, and/or criminal liability, including under 18 U.S.C. §§ 287 and 1001.”). And the
GPS “acknowledges that this certification reflects a change in the government’s position regarding
the materiality of the foregoing requirements and therefore any prior payment of similar claims
does not reflect the materiality of the foregoing requirements to this Agreement.” /d.

62. Likewise, on or around November 18, 2025, SAMHSA added the Gender
Conditions to the new Standard Terms and Conditions applicable to all SAMHSA discretionary
grants and cooperative agreements received on or after October 1, 2025, requiring recipients to
certify their compliance “with Title IX . . . including the requirements” of the Gender Ideology
EO. Substance Abuse and Mental Health Services Administration Fiscal Year (FY) 2025 Standard
Terms and Conditions, at 8 (SAMHSA 2025 Terms and Conditions), available at

https://www.samhsa.gov/sites/default/files/fy25-award-standard-terms-conditions.pdf, preserved

at https://perma.cc/2S54-MV49 (attached as Exhibit H).

63. As in other HHS grant documents, the SAMHSA Terms and Conditions incorporate
the Gender Conditions’ requirement of certification of compliance with Title IX “including the
requirements set forth” in the Gender Ideology EO; deem certification to take effect “by drawing
or otherwise obtaining funds from” the HHS Payment Management System, id. at 2; explicitly
threaten FCA and criminal fraud liability for any noncompliance, id. at 2-3; and require recipients

to “acknowledgel[] that this certification reflects a change in the government’s position regarding
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the materiality of the foregoing requirements and therefore any prior payment of similar claims
does not reflect the materiality of the foregoing requirements to this Agreement.” /d.

64.  The SAMHSA 2025 Terms and Conditions replaced the previous SAMHSA Terms
and Conditions, which contained a term stating: ““You must administer your project in compliance
with federal civil rights laws that prohibit discrimination on the basis of race, color, national origin,
disability, age and, in some circumstances, religion, conscience, and sex (including gender identity,

sexual orientation, and pregnancy),” available at https://www.samhsa.gov/sites/default/files/fy24-

award-standard-terms-conditions.pdf, preserved at https://perma.cc/R7TG-JLXR.

65.  HHS has also included the Gender Conditions in new funding applications. Grant
applicants must certify their compliance with the Gender Conditions, in addition to a litany of
other grant conditions, to submit applications to and receive new grant funding from HHS.

66.  As just one example, HHS recently incorporated the Gender Conditions in the
Notice of Funding Opportunity (“NOFO”) for the newly established Rural Health Transformation
Program, established in HR1, Section 71401 of Public Law 119-21. This program aims to “help[]
State governments to support rural communities across America in improving healthcare access,
quality, and outcomes by transforming the healthcare delivery ecosystem.” CMS, Rural Health

Transformation Program, NOFO at 5, available at https://grants.gov/search-results-detail/360442,

preserved at https://perma.cc/5S86R-5CUM (attached as Exhibit I). This program offers $50 billion

to states over five budget periods, with $25 billion in baseline funding designated to be distributed
equally among all approved states, and the other half to be awarded based on “the content and
quality of [the] application and rural factors” for each applicant state. /d. at 13. The program

identifies “permissible uses” for the funds, including, inter alia, “training and technical assistance”
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and “recruiting and retaining clinical workforce talent to rural areas.” Id. at 10-11. All of Plaintiff
States applied for those funds.

67. The Rural Health Transformation Grant NOFO states that award recipients are
bound to the terms of the HHS GPS, which includes the Gender Conditions. Id. at 54, 59. The
NOFO further requires applicant “to designate an authorized organizational representative”
(“AOR”) with authority to act and enter contracts on behalf of the state. /d. at 7. The NOFO states
that the AOR’s signature “means the State will assume the obligations imposed by the terms and
conditions of the award, including federal statutes and regulations and other terms and conditions
of the award, if the State and CMS enter into a cooperative agreement.” /d. The NOFO further
states that the Notice of Award (NOA) “is the only official award document,” that “[tlhe NOA
incorporates the requirements of the program and funding authorities, the grant regulations, the
HHS Grants Policy Statement (GPS), and the NOFO,” and that “[b]y drawing down funds, [the
recipient] accept[s] the terms and conditions of the award.” /d. at 54.

E. Plaintiff States Receive HHS Grants that Include the Gender Conditions.

68.  As noted in paragraph 9, supra, three courts, including this Court, have held the
Gender Conditions to be unlawful in recent months. See Rhode Island Coalition Against Domestic
Violence v. Kennedy, 25-cv-00342 (D.R.I. Oct. 25, 2025) (DuBose, Dist. Judge); City of Fresno v.
Turner, 25-cv-07070 (N.D. Cal. Sept. 23, 2025); King County v. Turner, Case No. 25-cv-00814
(W.D. Wash. Aug. 12, 2025). But HHS has not withdrawn the Gender Conditions from its Terms
and Conditions or Grants Policy Statements, or informed State Recipients that the Gender
Conditions will not be enforced. HHS has, instead, continued to add the Gender Conditions to
various NOFOs and NOA:s.

69.  As a result of Defendants’ agency-wide adoption of the Gender Conditions,

numerous open grants to State Recipients include the Gender Conditions, either through (a) the
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specific Notice of Award for the grant in question, (b) the standard terms and conditions of an HHS
sub-agency that applies to those awards, or (¢) the HHS GPS, which took effect agency-wide and
applies to all new, supplemental, modification, or continuation awards issued after October 1,
2025.

70.  In many cases, expenses on awards subject to the Gender Conditions are incurred
by sub-grantees and invoiced on a periodic basis, followed by drawdown of federal funds. Other
funds are used to support State Recipients’ staff, incurring nearly immediate and ongoing payroll
obligations. Many State Recipients either have therefore already drawn down funds from these
awards or will need to do so imminently because the funds have already been expended or
obligated.

71. On or about December 29, 2025, most Plaintiff States received NOAs for the Rural
Health Transformation Program grants, discussed supra, 99 66-67. Notwithstanding the
injunctions in place against the Gender Conditions, the NOAs incorporated the Gender Conditions
by reference as contained in the HHS Grants Policy Statement and incorporated the Gender
Conditions directly by including them in revised CMS Standard Terms and Conditions applicable
to all funded award actions issued on or after December 14, 2025. See supra, | 56-57; Ex. G.
Taken together, the Rural Health Transformation Program NOFO and NOA'’s terms appear to
require the State’s designated AOR, and thus the state as a whole, to certify compliance with the
Gender Conditions as a condition of drawing down the funds. States have 30 days to accept or
reject the awards.

72. As discussed above, three courts have preliminarily set aside the Gender Conditions

and enjoined Defendants from enforcing them. Tacitly acknowledging this fact, the CMS Standard
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Terms and Conditions incorporated into the NOA contain the additional vague language,
immediately following the Gender Conditions:

Court Orders. Any term or condition in this NOA, including those

incorporated by reference, that HHS is enjoined by court order from

imposing or enforcing shall not apply or be enforced as to any

recipient or subrecipient to which that court order applies and while
that court order is in effect.

Ex. G at 3.

73. The court orders setting aside the Gender Conditions remain in effect, and those
terms are consequently unenforceable at present. Yet Defendants included them in the Rural Health
Transformation NOFOs and NOAs. In light of the ambiguities of the Conditions discussed below,
Plaintiff States accordingly fear that agreeing to the Gender Conditions, even with reservations,
will expose them to heightened legal risks and place billions of dollars of funding provided by
Congress for the Rural Health Transformation program at risk.

F. The Gender Conditions’ Terms Are Contradictory, Ambiguous, and Impermissibly
Retroactive.

74. The Gender Conditions are impermissibly vague and ambiguous. First, the Gender
Conditions require certification of compliance with Title IX, “including the requirements of” the
Gender Ideology EO. But the Gender Ideology EO is addressed to federal agencies and directs
them to take certain actions. It contains no directives to States or other grant recipients—nor could
it, as Presidential executive orders cannot direct States or other non-federal grant recipients. It is
therefore unclear what certifying compliance with requirements of the Gender Ideology EO
requires of State Recipients, or what HHS contends it requires.

75. Second, while HHS purports to incorporate the Gender Ideology EO into Title IX,
an executive order cannot amend statutory law. The EO itself specifies that it must be applied

“consistent with applicable law,” EO 14168 § 8(b), which would include Title IX. But the EO
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directs federal agencies to ignore and adopt interpretations inconsistent with existing applicable
law interpreting Title IX.

76. The Gender Ideology EO further directs that the definitions it contains “shall
govern all Executive interpretation of and application of Federal law and administration policy,”
and orders federal agencies to use the definitions “when interpreting or applying statutes,
regulations, or guidance . . . .” EO 14168 § 2, 3(b). But the definitions in the EO are unscientific,
unworkable, and inconsistent with other “official” HHS guidance purporting to define the same
terms, including HHS’s February 19 announcement. It is unclear how these definitions relate to—
and whether they are the same as or materially different from—the definitions contained in the EO
referencing the “large/small reproductive cell,” and if they are different, which definition takes
priority.

77. Given these ambiguities and internal inconsistencies, among many others, Plaintiff
States are unable to determine what the Gender Conditions require of them as grant recipients that
is distinct from pre-existing requirements under Title IX. This uncertainty puts Plaintiff States at
risk of—unintentionally—violating the Gender Conditions and being subject to loss of funding
and threats of federal enforcement actions.

78. The threat presented by this ambiguity is exacerbated by the fact that the Gender
Conditions specify that they “are conditions of payment that go to the essence of the Agreement”
and are therefore “material terms of the Agreement,” violation of which could potentially subject
the recipient to FCA liability and claw back of funding.

79. The Gender Conditions are also impermissibly retroactive because they alter
conditions attached to the funds Congress duly appropriated to HHS by imposing new conditions

on existing appropriations of federal funds to the States.
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G. The Gender Conditions Are Inconsistent with Existing Interpretations of Title IX by
Courts, Other Federal Agencies, and HHS Itself.

80.  Whatever the vague Gender Conditions mean, the Gender Ideology EO’s purpose—
and thus the Agency’s purpose in referencing it in the Gender Conditions—is to exclude
transgender, intersex, non-binary, and gender-diverse individuals and make denial of their
existence official policy. This discriminatory purpose is contrary to existing interpretations of Title
IX by courts and other federal agencies, including HHS. Over the past several years, Plaintiff States
and State Recipients have structured their programs consistent those interpretations of Title IX and
the requirements of past assurances of compliance they have signed.

81. Title IX of the Education Amendments of 1972, Pub. L. No. 92-318, provides that
“[n]o person in the United States shall, on the basis of sex, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination under any education program or activity
receiving Federal financial assistance[.]” 20 U.S.C. § 1681(a).

82.  In June 2020, in Bostock v. Clayton County, Georgia, the Supreme Court
recognized that Title VII of the Civil Rights Act of 1964 protects individuals from discrimination
on the basis of sexual orientation and gender identity. 590 U.S. 644 (2020). In particular, the Court
held that “it is impossible to discriminate against a person for being homosexual or transgender
without discriminating against that individual based on sex.” Id. at 660.

83. In March 2021, the Department of Justice confirmed that Title IX protects against
discrimination based on gender identity. U.S. Dep’t of Justice, Application of Bostock to Title IX

of the Education Amendment of 1972, Memorandum (March 2021)."

1 Available at
https://web.archive.org/web/20250124074730/https://www.justice.gov/crt/page/file/1383026/d1?1
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84.  In May 2021, HHS issued a “Notification of Interpretation and Enforcement of
Section 1557 of the Affordable Care Act and Title IX of the Education Amendments of 1972,”
stating:

Consistent with the Supreme Court’s decision in Bosfock and Title
IX, beginning May 10, 2021, the Department of Health and Human
Services (HHS) will interpret and enforce Section 1557 of the
Affordable Care Act prohibition on discrimination on the basis of

sex to include: discrimination on the basis of sexual orientation; and
discrimination on the basis of gender identity.

Fed. Reg. 27,984, 27,984.

85. Statements and materials on the HHS website, even those active today, reflect the
understanding that Title IX prohibits discrimination on the basis of gender identity. For example,
HHS’s web page, entitled Protecting the Rights of Lesbian, Gay, Bisexual, Transgender, Queer,
and Intersex (LGBTQI+) People describes HHS’s Office for Civil Rights (OCR) as “the law
enforcement agency within HHS that is responsible for guaranteeing that people are free from
discrimination based on race, color, national origin (including primary language), disability, age,
religion, and sex (including pregnancy, sexual orientation, and gender identity),” available at

https://www.hhs.gov/ocr/Igbtqi/index.html, preserved at https://perma.cc/439V-XHDG (emphasis

added) (last visited Jan. 12, 2026) (attached as Exhibit J); see also U.S. Dep’t of Health and Human
Servs., Nat’l Institutes of Health, NIH Grants Policy Statement 11A-14 Apr. 2024, available at

https://grants.nih.gov/grants/policy/nihgps/nihgps.pdf, preserved at https://perma.cc/U38D-EV2N

nline, preserved at https://perma.cc/T58P-G66T. On February 12, 2025, pursuant to the EO, DOJ
withdrew the March 2021 memorandum. See Memorandum to DOJ Civil Rights Div. from Acting
Associate Attorney General (Feb. 12, 2025), available at
https://www.justice.gov/crt/media/1389946/d1?inline, preserved at https://perma.cc/NW52-
7PWW.
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(“Recipients are required to administer NIH-funded projects in compliance with federal civil rights
laws that prohibit discrimination on the basis of race, color, national origin, disability, age, and
sex, which includes discrimination on the basis of gender identity, sexual orientation, and
pregnancy” (emphasis added)).

86. Similarly, HHS’s current Assurance of Compliance, which all recipients have
signed and remains in effect, states that under Title IX, sex includes “pregnancy, sexual orientation,
and gender identity.” HHS  Assurance of  Compliance, available at

https://www.hhs.gov/sites/default/files/form-hhs690.pdf, preserved at https://perma.cc/9K8D-

MO6ND (last visited Jan. 2, 2026) (attached as Exhibit K).

H. Plaintiff States Are Harmed by the Gender Conditions.

87.  Plaintiff States will suffer immediate and irreparable injuries to their proprietary
and sovereign interests as a result of HHS’s adoption of the Gender Conditions and their attempted
application to Plaintiff States. The Gender Conditions force Plaintiff States and State Recipients
to choose between certifying to a vague, ambiguous, and retroactive term, or refusing to certify
and risking the loss of hundreds of billions of dollars in federal grants, resulting in harm to all of
their residents—not just transgender individuals. They further subject states to increased
administrative burdens and a heightened threat of investigation and legal risk under the FCA (even
if any such suit would be baseless). And they conflict with state laws intended to protect the rights
and dignity of transgender residents in Plaintiff States, in violation of Plaintiffs’ sovereign
authority.

i.  Application of the Gender Conditions to State Recipients Jeopardizes Federal
Funding Critical to Plaintiff States.

88.  In light of the EO’s discriminatory terms and Defendants’ continued requirement

that Plaintiff States certify compliance with them, the States fear that HHS will deem various
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aspects of their education-related programming and activities out of compliance. A finding of non-
compliance with the Gender Conditions’ vague terms, sweeping prohibitions, and nonscientific
definitions could result in the loss of crucial federal funding, including the claw back of funds
already obligated or expended.

89.  Loss of these funds would be devastating to State Recipients, with potentially
crushing impacts on Plaintiff States’ public education systems, universities, medical training
programs and premier research institutions. States would bear the cost of triaging any such losses.
But state budgets could not come close to replacing the vast amount of federal funding at stake
through state coffers.

90.  With respect to the funds provided to health agencies and programs, HHS guidance
states that Title IX applies to funds used for educational purposes and educational programming.
U.S. Dep’t of Health and Human Servs., Title IX of the Education Amendments of 1972, available

at https://www.hhs.gov/civil-rights/for-individuals/sex-discrimination/title-ix-education-

amendments/index.html, preserved at https://perma.cc/75TV-HAZE. Plaintift States rely on such

funding to support critical public health and education initiatives, including programs intended to
improve immunization rates, childhood wellness, adolescent pregnancy prevention, family
planning, STI prevention and treatment, and maternal and child health.

91. Many HHS grant funds are not used for educational purposes or in education
institutions, but rather, advance vital public health, research, and equity initiatives. The inclusion
of the Gender Conditions in NOAs and Terms and Conditions applicable to such grants compounds
grantees’ confusion about certification to their terms, when in their good faith belief, Title IX does

not apply to the funded programs at all.
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92.  With respect to funds provided for state education institutions and agencies in
Plaintift States, such as state education agencies, public universities, and state hospitals, HHS
Guidance makes clear that Title IX applies to “Colleges and universities, including all of the
programs they operate, regardless of which program receives federal financial assistance from
HHS.” Id.

93.  Public education institutions and agencies in Plaintiff States, including state
education agencies and numerous top-tier public research universities, receive hundreds of billions
of dollars in federal funds from HHS to support a vast array of programs. These funds are used to
support core health provision and education and public health surveillance in K-12 schools,
groundbreaking scientific research in areas as diverse as the treatment of traumatic brain injuries,
developmental disabilities, the long-term effects of COVID-19 infection, aging, epidemic and
pandemic preparedness, and the training and development of medical professionals in fields like
HIV/AIDS treatment, addiction medicine, advanced nursing, psychology, public health, geriatrics,
rural health, and dentistry.

94, Because Title IX applies to all activities of education institutions, regardless of the
nature or purpose of the specific stream of grant funding, and in view of the extent of the funds at
stake, HHS’s potential application and enforcement of the Gender Conditions to such institutions
could jeopardize federal funding essential to their operations as a whole.

95. The States reasonably fear that, due to the ambiguity regarding whether and how
the Gender Conditions affect their obligations under Title IX, HHS could deem some of their
activities, curricula and materials, or policies noncompliant simply for referring to transgender and
gender diverse populations, identifying those groups as at-risk populations for services or outreach,

recognizing or requiring use of transgender individuals’ names and pronouns, or incorporating
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record-keeping or data collection practices that account for the existence of transgender and gender
diverse individuals.

96.  HHS agencies have already undertaken similar enforcement efforts in furtherance
of the administration’s policy against “promoting gender ideology,” and in some instances, State
Recipients have already been informed by HHS grant officers that they need to change specific
aspects of their programs and materials, oftentimes in conflict with state laws and guidance.

97.  For example, the Administration for Children and Families, in a public
announcement, declared specific health curricula used in a sexuality education program known as
the Personal Responsibility Education Program (“PREP”), as noncompliant for purportedly
promoting “gender ideology.” See Letters from Andrew Gradison, Acting Assistant Secretary for
the Administration for Children and Families (ACF), to health agency administrators for 46 states
and territories (Aug. 26, 2025), available at

https://act.gov/sites/default/files/documents/main/08.26.25-Combined-PREP-Letters.pdf,

preserved at https://perma.cc/KE6Y-BCZR. The portions of the curricula were designated as

noncompliant for attempting to create an inclusive environment for LGBTQIA students, or for
merely recognizing or acknowledging their existence.

98. In the context of higher education specifically, because the Administration has
repeatedly stripped or threatened to strip institutions of higher education of vital federal funds in
order to compel compliance with its policy priorities, the threat of enforcement is not an idle one.
Similar investigations and enforcement efforts have already been commenced against education
institutions by federal agencies, including HHS, in numerous states, including in Plaintift States,
pursuant to the EO’s directives that federal agencies enforce Title IX consistent with its definitions

and interpretations of federal law.
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99.  Forexample, on February 21, 2025, HHS’s Offices for Civil Rights (OCR) initiated
an investigation to examine whether the Maine Department of Education “subjected female
students in the State of Maine to discrimination on the basis of sex” in violation of Title IX by
allowing “transgender athletes to compete in women’s sports.” On February 25, 2025, HHS OCR
found the Maine Department of Education to be in violation of Title IX. On March 17, 2025, HHS
OCR issued a press release regarding its finding that described its action as “part of a larger
initiative to defend women and children and restore biological truth to the Federal government,”
with a link to its February 19 announcement that it was taking action on the Gender Ideology EO,

available at https://www.hhs.gov/press-room/hhs-civil-rights-office-determines-maine-violates-

title-ix-allowing-males-womens-sports.html,  preserved at  https://perma.cc/EX3E-H3UK

(attached as Exhibit L). HHS described its action as “part of a larger initiative to defend women
and children and restore biological truth to the Federal government,” with a link to its February 19
announcement that it was taking action on the Gender Ideology EO.

100.  Similarly, on September 30, 2025, the U.S. Department of Education and HHS
OCR jointly issued findings that Minnesota was in violation of Title IX because the state has
adopted laws and policies that allow students to participate on athletics teams or access restrooms
and locker rooms consistent with their gender identity. Letter of Findings (Notice of Violation) 1,
U.S. Dep’ts of Educ. & Health & Hum. Servs. (Sept. 30, 2025), preserved at

https://perma.cc/S6TX-9H77 (attached as Exhibit M). The Findings also asserted that the

Minnesota Department of Education and other recipients of federal funding are “required to
comply with all applicable federal laws, including Title IX in this instance, and all related

Executive Orders,” including the Gender Ideology EO. Id. at 21.
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ii. Application of the Gender Conditions to State Recipients Increases
Administrative Burdens and Legal Liability for Plaintiff States.

101. HHS’s retroactive application of the Gender Conditions will further burden Plaintiff
States, which have structured their programs and sub-awards in reliance on the terms that were in
effect at the time the funds were accepted and would be harmed by having to ensure compliance
with new conditions, including by having to expend resources to survey compliance by sub-
grantees and contractors, respond to inquiries from sub-grantees and advise them on any necessary
changes, and ensure any required changes are made to curricula, materials, and facilities.

102. Because the actions triggering certification (obligation, expenditure or drawdown)
are in many cases ongoing and/or imminent, State Recipients would not have sufficient time to
take the steps necessary to confirm compliance. What is more, Plaintiff States’ agencies are being
asked to ensure their subgrantees’ compliance with ambiguous terms in all of their programming,
including programming that is not covered by Title IX, or programming that may be covered by
Title IX but that is not funded by or related to the state agency’s grant. Even if Plaintiff States
engage in these tasks in an attempt to confirm compliance, they risk enforcement by HHS if the
agency deems their interpretation incorrect.

103. Many State Recipients have in good faith accepted funds subject to the Gender
Conditions for a variety of reasons, including their belief that Title IX does not apply to the funding
in question; that the Gender Conditions do not impose additional obligations on them outside of
Title IX; that they are compliant with Title IX under applicable, established law; that they could
comply with any obligations imposed on them by the Gender Conditions; or that the Gender
Conditions have been set aside and Defendants enjoined from enforcing them. But the ambiguities

detailed in this Complaint, along with HHS’s continuing insistence that State Recipients certify to
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the Gender Conditions even following the courts’ stays and injunctions, expose Plaintiff States to
heightened legal risks, as specified in the Conditions themselves.

104.  The risk to State Recipients is magnified by DOJ’s formation of the “Civil Rights
Fraud Initiative,” and plans for “vigorous enforcement” of the FCA against recipients of federal
funds in coordination with “federal agencies that enforce civil rights requirements for federal
funding recipients, including . . . [HHS],” Exh. C (Blanche FCA Memo) at 2, and the corresponding
formation of the DOJ-HHS FCA Working Group. Both of these initiatives further encourage
whistleblowers and private enforcement of the FCA. Id.; Exh. F at 2. While Plaintiff States are
immune from private FCA suits, and do not concede that they are subject to liability under the
FCA at all, there can be no question that the Blanche FCA Memo places Plaintiff States under
increased threat of investigation and legal risk under the FCA.

ili.  Application of the Gender Conditions Conflicts with Laws of Plaintiff States that
Safeguard the Rights of Transgender People.

105.  Should HHS contend that the Gender Conditions impose new requirements on
Plaintiff States as grant recipients, given the content of the EO, Plaintiff States are stuck between
a rock and a hard place: comply with HHS’s unlawful Gender Conditions and violate their own
State’s laws and policies intended to honor the dignity and safeguard the rights of transgender
people within their borders, or risk losing billions in federal funding for essential programs. This
renders the Gender Conditions impermissibly coercive. Nat’l Fed'n of Indep. Bus. v. Sebelius, 567
U.S. 519, 580 (2012).

106. In Plaintiff States’ sovereign judgment, protecting the rights and ability of
transgender individuals to participate in all aspects of society consistent with their gender identity,
and free from discrimination or harassment, is central to ensuring members of the transgender

community can survive and thrive. Plaintiff States have particularly strong interests in promoting
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the health of underserved populations, including transgender individuals, and in safeguarding
young people’s ability to participate in education programming in an environment that is safe,
affirming, and free from discrimination.

107.  To protect these interests, in the exercise of their sovereign authority, Plaintiff States
have enacted a variety of measures that recognize and protect the transgender members of their
communities. These measures include state constitutional protections against discrimination on the
basis of sex and gender identity; laws and policies designed to protect against discrimination,
bullying, and harassment, in employment, education, and public accommodations; laws and
policies guaranteeing the right to use facilities consistent with gender identity; and laws and
policies ensuring students can participate in athletic activities consistent with their gender identity
to the greatest degree possible. The States have further taken steps to ensure transgender
individuals have equal access to health care, and that populations that are frequently overlooked
are included in health research and programming.

108. By contrast, policies and practices that exclude, stigmatize, or fail to recognize
transgender individuals, and in particular transgender young people, are associated with a raft of
harmful physical and mental health outcomes, including increased rates of depression, PTSD,
substance abuse disorder, and suicidality.

109. If HHS asserts that the Gender Conditions impose obligations on Plaintiff States
beyond Title IX, then given the content of the EO, their application to Plaintiff States is all but
certain to interfere with Plaintiff States’ ability to effectuate their respective states’ laws and
policies protecting and advancing the rights of transgender individuals, harming Plaintiff States’

sovereign interests, on pain of losing their federal funding.
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110. For example, the New York State Constitution was recently amended to include
protections against discrimination on the basis of sex, including, inter alia, sexual orientation and
gender identity. N.Y. Const. Art. 1 § 11. The New York State Human Rights Law prohibits
discrimination on the basis of gender identity or expression in employment, housing, schools, and
public accommodations. N.Y. Exec. Law §§ 290-301. It further states that all protections are a
floor—not a ceiling—and are to be liberally construed, without reference to any federal law that
may lead to a more restrictive result. /d. § 300. New York Civil Rights Law Section 40-c also bans
discrimination by any person, corporation, institution, firm, or the state, on the basis of sex, gender
identity or expression. New York has enacted numerous regulations pursuant to these laws to carry
out their mandates.?

111. In addition, New York State Education Law expressly prohibits gender identity-
based discrimination and harassment of students on school property and at school functions. N.Y.

Educ. Law §§ 11(6), 12(1), 313(3)(a); 8 NYCRR § 100.2(1)(2). The New York State Education

2 See, e.g., 9 NYCRR § 466.13 (defining gender identity or expression as a protected class and
discrimination based on gender identity or expression as a form of prohibited sex discrimination,
and defining discrimination on the basis of gender dysphoria as disability discrimination); 14
NYCRR §§ 584.8(f), 599.6, 815, 830.6, 853.19 (prohibiting discrimination by the New York State
Office of Mental Health and requiring providers to offer culturally competent services on the basis
of gender identity and expression); 9 NYCRR § 6654.16(ai) (banning discrimination by the New
York State Office of the Aging); 14 NYCRR § 633.3 (banning discrimination by the New York
State Office of People with Developmental Disabilities and facilities it certifies); 9 NYCRR §§
180-1.5, 180-3.10, 180-3.27, (banning discrimination in certain youth services and secure
detention facilities); 18 NYCRR §§ 440.4, 441.4(a), 423.4(m), 441.22(a), 441.24, 443.3 (banning
discrimination in programs for foster children and family members served by the agency; 14
NYCRR §§ 584.6(e), 584.7(c) (banning discrimination in residential treatment services for
children); 14 NYCRR § 505.2(1) (banning discrimination in Medicaid related to gender dysphoria);
10 NYCRR §§ 405.7(b), 751.9 and 14 NYCRR §§ 580.5, 582.5(a)(3), 590.6(c)(2) (banning
discrimination at hospitals and psychiatric centers on the basis of gender identity and expression);
11 NYCRR §§ 52.72, 52.75 (banning discrimination on the basis of sexual orientation and gender
identity or expression in insurance).
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Department has made it clear that under state law, transgender students in K-12 schools have the
right to access school facilities and participate in activities consistent with their gender identity.
See N.Y.S. Educ. Dep’t, Creating a Safe, Supportive, and Affirming School Environment for
Transgender and Gender Expansive Students: 2023 Legal Update and Best Practices (June 12,

2023) at 22-23, available at https://www.nysed.gov/sites/default/files/programs/student-support-

services/creating-a-safe-supportive-and-affirming-school-environment-for-transgender-and-

gender-expansive-students.pdf, preserved at https://perma.cc/PBC9-F8PA.

112. New York Executive Law Section 170-G requires state agencies to capture sexual
orientation and gender identity (SOGI) data whenever the agency collects ancestry and ethnic
origin data from customers interacting with the agency; see also N.Y. Public Health Law §§ 2803-
C-2 (patient bill of rights for LGBTQ communities); 240(6) (requiring NYSDOH to use health
disparities data, including on the basis of sexual orientation and gender identity to promote health
equity); 244(g) (providing specific attention for transgender and non-binary wellness and equity
to increase cultural competence and address inequities in health care and funding); N.Y. Mental
Hyg. Law §§ 19.45 (to have a council develop and implement health strategies to reduce disparities
for vulnerable populations, including the transgender community); 19.07(¢c) (requiring the Office
of Addiction Services to provide care regardless of gender identity or expression); 9 NYCRR §
52.52 (requiring insurers to request information related to gender identity or expression but
prohibiting discrimination related to that collection).

113.  Oregon’s Constitution guarantees legal equality to all people, regardless of sex. Or.
Const. Art. I, § 46. And the word “sex” in Oregon law has been interpreted to include gender

identity. Matter of Hollister, 305 Or. App. 368, 377 (2020).
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114. It is Oregon’s public policy that unlawful discrimination on the basis of gender
identity is a matter of state concern, a threat to the rights and privileges of Oregon’s inhabitants,
and a danger to “the institutions and foundation of a free democratic state.” Or. Rev. Stat.
§ 659A.006(1). As part of that policy, Oregon prohibits discrimination on the basis of gender
identity in employment, education, medical treatment, housing, real estate transactions, and public
accommodations, among other areas. Or. Rev. Stat. § 659A.030 (a)—(b), (d)—(e); Or. Rev. Stat.
§ 659.850(1)—(2); Or. Rev. Stat. § 659A.142(6); Or. Rev. Stat. § 659A.421; Or. Rev. Stat.
§ 659A.403(1), (3); Or. Rev. Stat. § 659A.406; Or. Rev. Stat. § 659A.409. In the educational
environment specifically, all students, employees, and visitors are entitled to be free from
discrimination or harassment on the basis of gender identity. Or. Rev. Stat. § 339.347(3).

115.  Oregon law also allows individuals to amend their vital records and change their
legal sex to affirm their gender identity, including their nonbinary gender identity. Or. Rev. Stat.
§ 33.460(1); Or. Rev. Stat. § 432.235(3); Hollister, 305 Or. App. at 370. And Oregon state
institutions—ranging from universities to child protective services to law enforcement agencies—
are often required to collect demographic information on the people they serve that includes
information about the gender identity of those constituents. E.g., Or. Rev. Stat. § 352.274(1); Or.
Rev. Stat. § 419B.335(1); Or. Rev. Stat. § 131.925; Or. Rev. Stat. § 147.380.

116. California law prohibits discrimination on the basis of gender identity, gender
expression, transgender status, gender dysphoria diagnosis, or intersex status in the provision of
healthcare services. Cal. Civ. Code § 51; Cal. Gov’t Code §§ 11135, 12926; Cal. Code Regs. Tit.
2, §§ 14000 et seq. In California, healthcare for transgender residents is “medically necessary
health care that respects the gender identity of the patient, as experienced and defined by the

patient.” Cal. Welf. & Inst. Code § 16010.2(b)(3); Cal. Civ. Code § 1798.300(c).
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117. It has been the law and policy of the State of California that all persons, regardless
of their gender, gender identity, or gender expression, should enjoy equal rights and opportunities,
and freedom from discrimination of any kind, in the educational institutions of the state. See Cal.
Educ. Code §§ 200, 220.

118. California prohibits discrimination and harassment in the workplace based on
actual or perceived sex, gender identity, gender expression, transgender or transitioning status, or
sexual orientation. Employers must honor transgender workers’ lived names and pronouns and
allow them to use gender-appropriate restrooms. Cal. Gov’t Code § 12940(a); 2 Cal. Code Reg.
§ 11034(e)(2), (h), ()(4).

119. California prohibits discrimination in housing based on actual or perceived sex,
gender identity, gender expression, or sexual orientation. This includes emergency shelter settings.
Cal. Gov’t Code § 12955.

120. California allows individuals to self-attest to their gender marker when applying
for a driver’s license or state identification card, updating a California birth certificate, or
petitioning a court for a gender marker change order. Cal. Health & Safety Code §§ 103426,
103430; Cal. Vehicle Code § 12800. California allows individuals to legally change their names
to conform to their gender identity, by filing a petition in state court and obtaining a name change
court order. Cal. Code Civ. Proc. § 1279.5.

121. Rhode Island law prohibits discrimination on the basis of gender identity or
expression in places of public accommodation, including health care settings including “clinics”
and “hospitals.” R.I. Gen. Laws § 11-24-2, 3. Rhode Island law establishes a right to equal
employment opportunities “regardless of . . . gender identity or expression.” R.I. Gen. Laws § 28-

5-5. Further, Rhode Island prohibits wage discrimination on the basis of gender identity or
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expression. R.I. Gen. Laws § 28-6-18. Similarly, in housing, Rhode Island law establishes a right
to equal housing opportunities “regardless of . . . gender identity or expression” and prohibits all
manner of discriminatory housing practices. R.I. Gen. Laws §§ 34-17-1 et seq. All Rhode Island
state agencies must “render service to the citizens of this state without discrimination based on . . .
gender identity or expression” and “[n]o state facility shall be used in furtherance of any
discriminatory practice nor shall any state agency become a party to any agreement, arrangement,
or plan that has the effect of sanctioning those patterns or practices.” R.I. Gen. Laws § 28-5.1-7.

122.  Rhode Island prohibits discrimination on the basis of sex, gender identity, or gender
expression in the provision of health care. State-licensed health care facilities are prohibited from
denying care on the basis of sex, gender identity, or gender expression. R.I. Gen. Laws § 23-17-
19.1; see also R.I. Gen. Laws § 28-5.1-12 (requiring state-licensed or chartered health care
facilities to comply with the state policy of equal opportunity and nondiscrimination in-patient
admissions and health care service); 220-RICR-80-05-1 (regulations further detailing these
obligations of health care facilities, including obligations to admit patients without discriminating
on the basis of “gender identity or expression” and implement employment policies that prohibit
discrimination on the basis of “sex” or “gender identity or expression”). Rhode Island further
prohibits discrimination on the basis of gender identity, expression, or gender dysphoria diagnosis
in the provision of health insurance regulated by the state. Health Insurance Bulletin 2015-3,
Guidance Regarding Prohibited Discrimination on the Basis of Gender Identity or Expression
(November 23, 2015).

123.  Rhode Island students are protected from discrimination on the basis of gender
identity at school. R.I. Gen. Laws § 16-21-34 (requiring a statewide policy prohibiting bullying,

including on the basis of gender identity or expression); 200-RICR-30-10-2 (regulations
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promulgating the statewide policy prohibiting bullying, including on the basis of gender identity
or expression).

124.  The Colorado Anti-Discrimination Act (CADA) prohibits discrimination in public
accommodations, employment, and housing on the basis of, infer alia, gender identity and gender
expression. See Colo. Rev. Stat. § 24-34-300.7; § 24-34-301(9)-(10). Colorado also designates
“gender affirming health-care services” as “legally protected health-care activity” and prohibits
regulatory or professional disciplinary action for providing such health care so long as it is
consistent with generally accepted standards of practice under Colorado law. Colo. Rev. Stat. § 12-
30-121. Colorado law also allows individuals to change the sex designation to male (M), female
(F), or neither male nor female (X) on their birth certificate and state identity documents such as
driver’s licenses to align with their gender identity. Colo. Rev. Stat. § 25-2-113.8; §42-2-
107(2)(a)(I); § 42-3-302(2.5)(a). Additionally, Colorado law requires that school district boards
adopt written policies specifying that schools in the district are subject to state and federal laws
and constitutional provisions prohibiting discrimination on various bases including gender identity
and gender expression. Colo. Rev. Stat. § 22-32-109(1)(11)(D).

125. The Delaware Equal Accommodations Law bars, “in places of public
accommodations, practices of discrimination against any person because of . . . gender identity,”
which means “gender-related identity, appearance, expression or behavior of a person, regardless
of the person’s assigned sex at birth.” 6 Del. C. §§ 4500 et seq. Delaware employers may not
discriminate against an individual on the basis of gender identity, and must allow an employee to
“appear, groom and dress consistent with the employee’s gender identity.” 19 Del. C. § 711.
Similarly, Delaware’s Fair Housing Act and Landlord Tenant Code prohibit discrimination against

individuals on the basis of gender identity when selling, renting, or making available housing. 6
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Del. C. §§ 4600 et seq.; 25 Del. C. § 5116. Contracts for public works in Delaware also require
equality of opportunity and equal pay for all individuals without regard to their gender identity. 29
Del. C. § 6962. Further, the Delaware Insurance Code makes it an unfair practice to discriminate
against an individual on the basis of the person’s gender identity in any way when conducting
insurance business. 18 Del. C. §§ 2304(22), 8304.

126.  Students in Delaware schools are also protected from discrimination on the basis of
gender identity at school. 14 Del. C. § 4164 (“School bullying awareness and prevention,”
requiring, for example, schools to make a determination as to whether a student was bullied on the
basis of “gender identity or expression.”).

127. The Delaware Personal Data Privacy Act protects data revealing an individual’s
status as transgender or nonbinary as “Sensitive Data” that is worthy of protection and may not be
processed without the individual’s consent. 6 Del. C. §§ 12D-101 et seq.

128.  Neither mental health professionals in Delaware nor Delaware’s Department of
Services for Children, Youth, and their Families may practice conversion therapy aimed at
changing a child’s gender identity and may not refer a child to a provider in another jurisdiction to
receive conversion therapy. 24 Del. C. § 3009; 29 Del. C. § 9003.

129. In Delaware, a person who commits a crime motivated in whole or in part by the
victim’s gender identity is guilty of a hate crime, while a public servant who discriminates against
a person on the basis of an individual’s gender identity is guilty of official misconduct. 11 Del. C.
§§ 1304, 1211.

130. The Illinois Human Rights Act provides broad civil rights protections for
transgender, nonbinary, and gender nonconforming individuals in employment, housing, and

places of public accommodation, such as healthcare and schools. 775 I1l. Comp. Stat. 5/1-102(A);
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775 11l. Comp. Stat. 5/1-103(O-1). It is a violation of the Act to deny or refuse to provide the full
and equal enjoyment of the facilities, goods, and services of any public accommodation on the
basis of sexual orientation or gender identity. 775 Ill. Comp. Stat. 5/5-102(A); 775 Ill. Comp. Stat.
5/1-103(0O-1).

131. The Human Rights Act protects against discrimination based on sexual orientation
and gender identity in the provision of healthcare services and health insurance. 775 Ill. Comp.
Stat. 5/5-102(A); 775 Ill. Comp. Stat. 5/5-101(A)(6). It is illegal for medical providers in Illinois
to refuse to treat a person or to provide unequal treatment on the basis of their gender identity. 775
Il. Comp. Stat. 5/1-103(O-1) and (Q). Health insurance issuers licensed in Illinois are also
prohibited from refusing to issue or renew insurance based on an insured or prospective insured’s
sexual orientation or gender identity. 775 Ill. Comp. Stat. 5/5-102(A); 775 Ill. Comp. Stat. 5/5-
101(A)(6); 50 I1l. Adm. Code 2603.30. The Illinois Administrative Code further prohibits group
health insurance plans that provide comprehensive insurance coverage from discriminating based
on an insured’s or prospective insured’s actual or perceived gender identity or because the insured
or prospective insured is transgender. 50 I1l. Adm. Code 2603.35.

132.  Students in Illinois are also protected from discrimination at school on the basis of
gender identity. 775 I1l. Comp. Stat. 5/5-101(11) (public accommodation includes a “non-sectarian
nursery, day care center, elementary, secondary, undergraduate, or postgraduate school, or other
place of education”); 775 I1l. Comp. Stat. 5/1-102(A); 775 Ill. Comp. Stat. 5/1-103(O-1). To ensure
schools afford a welcoming, safe, and inclusive environment for transgender, nonbinary, and
gender nonconforming students, Illinois established the Affirming and Inclusive Schools Task
Force in June 2019, which issued a report regarding the legal rights of transgender, nonbinary, and

gender nonconforming students in Illinois, as well as recommended procedures and best practices
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for schools to protect students’ rights. See IL Exec. Order 2019-11, Executive Order Strengthening
Our Commitment to Affirming and Inclusive Schools, (June 30, 2019), available at

https://www.illinois.gov/content/dam/soi/en/web/illinois/documents/government/executive-

orders/2019/executiveorder-2019-11.pdf, preserved at https://perma.cc/DUM6-XMKA. The

[llinois State Board of Education (ISBE), and the Illinois Department of Human Rights (IDHR),
which enforces the Human Rights Act, separately issued non-regulatory guidance to implement
the Task Force’s recommendations and ensure that students, parents, and schools across Illinois
understand their rights and obligations. See Illinois State Board of Education, Non-Regulatory
Guidance Supporting Transgender, Nonbinary, and Gender Nonconforming Students (Mar. 1,

2020) (ISBE Guidance), available at https://www.isbe.net/Documents/ISBE-Guidance-

Supporting-Transgender-Nonbinary-Gender-Nonconforming-Students.pdf, and Illinois

Department of Human Rights, Non-Regulatory Guidance Relating to Protection of Transgender,
Nonbinary, and Gender Nonconforming Students Under the Illinois Human Rights Act (Dec.
2021), available at

https://dhr.illinois.gov/content/dam/soi/en/web/dhr/publications/documents/idhr-guidance-

relating-toprotection-of-transgender-nonbinary-and-gender-nonconforming-students-eng-

web.pdf, preserved at https://perma.cc/6 ALL-PLSS. The ISBE guidance stresses that transgender,

nonbinary, and gender nonconforming students have a right under state and federal law to an
educational environment free from discrimination, harassment, and bullying on the basis of gender
identity. ISBE Guidance at 5 (“The Illinois Human Rights Commission has repeatedly ruled that
the [Illinois Human Rights Act] protects the rights of people who are transgender in both

employment and public accommodations, including schools.”). It also encourages schools to
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provide regular training to all staff in an effort to prevent discrimination and harassment and
promote inclusive schools.

133. Illinois law also authorizes individuals to change the gender marker on their birth
certificate, see 410 ILCS 535/17 (1)(e); 77 1ll. Adm. Code 500.43, and similarly permits changes
to the gender marker on an individual’s driver’s license. Illinois Office of the Secretary of State
Driver Services Department, Gender Designation Change Form, available at

https://www.ilsos.gov/content/dam/publications/pdf publications/dsd_a329.pdf, preserved at

https://perma.cc/VR97-96P8, so that transgender Illinoisians can obtain official records and

identification documents that are consistent with their lived experiences.

134.  In Michigan, the Elliot-Larsen Civil Rights Act (“ELCRA”), Mich. Comp. Laws §
37.2101, et seq., prohibits discrimination on the basis of sex, sexual orientation, and gender
identity or expression in obtaining employment, obtaining housing and other real estate, and in the
“utilization of public accommodations, public service, and educational facilities.” Mich. Comp.
Laws § 37.2102(1). Michigan also allows individuals to change the sex designation listed on their
birth certificate to align with their gender identity, Mich. Comp. Laws § 333.2831(c), and to change
the sex designation listed on their driver’s license or state identification card to male (M), female
(F), or non-binary (X). See License or ID sex designation correction, Michigan Department of

State, available at https://www.michigan.gov/sos/all-services/license-or-id-sex-designation-

correction, preserved at https://perma.cc/XH8D-HBFR (last accessed: December 18, 2025).

135. The Minnesota Human Rights Act (MHRA), Minnesota’s principal anti-
discrimination law, prohibits discrimination on the basis of sexual orientation and gender identity

in employment, housing, public accommodations, public services, education, credit, and business.

Minn. Stat. §§ 363A.02, 363A.16, 363A.17. In 1993, Minnesota first amended the MHRA to add
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sexual orientation as a prohibited basis for discrimination, and that term was defined to include
“having or being perceived as having a self-image or identity not traditionally associated with
one’s biological maleness or femaleness.” 1993 Minn. Laws ch. 22, §§ 2, 10, 15 (amending Minn.
Stat. §§ 363.01 and 363.03, subds. 3, 8a (1992)). This amendment made Minnesota the first state
to protect transgender individuals from discrimination. See The Governor’s Task Force on Gay

and Lesbian Minnesotans, Report 51 (Aug. 1995), available at https://perma.cc/DXA2-YMO6N

(last accessed Jan. 12, 2025). In 2023, the Minnesota Legislature amended the MHRA to separate
gender identity and sexual orientation into two different protected classes with updated definitions.
2023 Minn. Laws ch. 52, Art. 19, §§ 45-61, 63-71 (codified at Minn. Stat. §§ 363A.02-.11,
363A.12-.17); Minn. Stat. § 363A.03, subds. 44, 50. These amendments cement Minnesota’s
longstanding commitment to protecting its LGBTQ+ citizens.

136. The Nevada State Constitution prohibits discrimination on the basis of sex, gender
identity, and gender expression. Nev. Const. art. 1, § 24. Nevada law also prohibits employers,
employment agencies, and labor organizations from discriminating against “any person” or

99 ¢¢

“employee[s]” on the basis of, among other things, the individual’s “sex,” “sexual orientation,” or

“gender identity or expression.” Nev. Rev. Stat. § 613.330. Nevada further prohibits discrimination

99 ¢¢

based on “sex,” “sexual orientation,” or “gender identity or expression” in housing, id. § 118.100,
and education, id. §§ 388.135, 388.122(1)(c). Similarly, Nevada law allows a person to change the
sex designation on their Nevada State issued driver’s license or ID card. Nev. Admin. Code
§ 483.075. And under Nevada law, insurers and carriers cannot discriminate against any person
“on the basis of actual or perceived gender identity or expression,” Nev. Rev. Stat. §§ 689A.033,

689B.0675, 689C.1975, 695A.198, 695B.3167, 695C.204, 695G.415, and Nevada law guarantees

coverage for all medically necessary gender-affirming care services in commercial insurance,
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Nevada Medicaid, and public employee health plans, id. §§ 422.272362, 689A.0432, 689B.0334,
689C.1652, 695A.1867, 695B.1915, 695C.16934, 695G.1718. In addition, an individual who
commits a crime motivated in whole or in part by the victim’s “sexual orientation or gender identity
or expression” may face a sentence enhancement. /d. § 193.1675(1).

137.  Vermont law protects the civil rights of transgender people. Vermont prohibits
discrimination based on gender identity in places of public accommodation, Vt. Stat. Ann. tit. 9,
§ 4502(a), including in educational institutions, see id. § 4501(1). Vermont likewise prohibits
housing discrimination based on gender identity, id. § 4503(a), and employment discrimination
based on gender identity, Vt. Stat. Ann. tit. 21, § 495.

138.  Vermont requires higher education institutions to report to the state on the scope
and availability of gender affirming care and reproductive health care services that they offer. Vt.
Stat. Ann. tit. 16, § 2502(a).

139.  “It is the policy of the State of Vermont to honor and acknowledge all gender
identities and protect public health and dignity of all individuals in Vermont, irrespective of their
gender.” Vt. Stat. Ann. tit. 18, § 5112. Accordingly, Vermont permits individuals to change the
gender markers on their identity documents, including by changing to a gender-neutral marker. See
id.

140. Washington State law has long enshrined the equal rights and equal dignity of all
people, regardless of sex. The Washington State Constitution unequivocally provides that
“[e]quality of rights and responsibility under the law shall not be denied or abridged on account of
sex.” Wash. Const. Art. XXXI, § 1.

141. Washington’s Law Against Discrimination (WLAD) likewise provides for “[t]he

right to be free from discrimination because of . . . [s]exual orientation,” Wash. Rev. Code
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49.60.030(1), which includes gender expression or identity, id. at .040(29), in places of
employment, public accommodation, and real estate, credit, and insurance transactions, id.
at .030(1). The WLAD also prohibits discrimination in the provision of health-related services on
the basis of gender identity or expression. Wash. Rev. Code 49.60.030(1), .040(2), .040(29), .215.

142.  Washington law also protects public school students and employees from
discrimination based on sex, Wash. Rev. Code 28A.640, or gender identity, id. at 642. Washington
law also requires school districts to adopt policies that prohibit harassment, intimidation, and
bullying of any student based on protected characteristics, including sex, sexual orientation, and
gender expression or identity, Wash. Rev. Code 28A.600.477(1), (5)(b)(1), including adopting
policies that specifically address the unique challenges and needs faced by transgender students in
public schools (Gender Inclusive Schools Policy and Procedure). /d. at 642.080.

143. In enacting the legislation for the Gender Inclusive Schools Policy and Procedure,
the prime sponsor explained: “[N]ational studies show that 82% of transgender youth report feeling
unsafe at school, 44%—almost half—report being physically abused while in public schools, 67%
have been bullied online, and 64% report having property stolen or destroyed. So, the experiences
of our transgender youth are very different than the experiences of many of us in our public
schools . . . And so, we are not asking for special protections or unique protections, but we are
asking that we ensure through our policy framework that our most vulnerable students are safe in

our public schools so they can focus on the important work we have for them.”?

3 Hr’g Before H. Comm. on Education (Wash. Mar. 14, 2019), at 00:29:54.79-00:31:27.45, video
recording by TVW, available at https://tvw.org/video/house-education-committee-
2019031123/?eventID=2019031123, preserved at https://perma.cc/QP3U-WQ3A (House Hr’g).
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144.  Washington law also recognizes the existence of transgender Washingtonians in
state issued documents and identification. For example, Washington law permits the amendment
of birth certificates to change a person’s sex designation or to use the non-binary X sex designation.
Wash. Rev. Code 70.58A.500(4); Wash. Admin. Code 246-490-075. Likewise, a person may
change the sex designation on their Washington State issued driver’s license or ID to male, female,
or the non-binary sex designation X. Wash. Admin. Code 308-104-0150.

145.  The Gender Conditions fly in the face of these important, well-reasoned protections
for transgender people and in doing so, force Plaintiff States into the untenable position of choosing
whether to risk losing funding to valuable programs, face heightened risk of FCA liability, or
abandon some of its most vulnerable residents.

CAUSES OF ACTION

COUNT I

Violation of the Administrative Procedure Act § 706(2)(A)
Arbitrary & Capricious

146. Plaintiffs incorporate by reference the allegations contained in the preceding
paragraphs. Defendants HHS and its sub-Agencies, including CMS, HRSA, and SAMHSA, are
“agenc[ies]” under the APA, 5 U.S.C. § 551(1). HHS’s decision to adopt the Gender Conditions
and implement them agency-wide is a final agency action subject to review under the APA.

147. The APA requires a court to “hold unlawful and set aside agency action, findings,
and conclusions found to be ... arbitrary, capricious [or] an abuse of discretion.” 5 U.S.C.
§ 706(2)(A).

148.  An agency action is arbitrary or capricious where it is not “supported by the record

and reasonably explained.” Motor Vehicles Mfrs. Ass 'n v. State Farm Mut. Auto. Ins. Co., 463 U.S.
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29, 52 (1983). An agency must “explain the evidence which is available, and must offer a rational
connection between the facts found and the choice made.” Id. (internal quotation marks omitted).

149. An action is also arbitrary and capricious if the agency “failed to consider. . .
important aspects of the problem before” it. Dep t of Homeland Sec. v. Regents of the Univ. of
Calif-, 591 U.S. 1, 25 (2020) (citation omitted); see also State Farm, 463 U.S. at 43.

150. In addition, when an agency rescinds or reverses a prior policy, the agency must
provide an explanation for the change and must “consider the ‘alternative[s]’ that are ‘within the
ambit of the existing policy,”” Regents, 591 U.S. at 30 (quoting State Farm, 463 U.S. at 51), “assess
whether there were reliance interests,” and “weigh any such interests against competing policy
concerns,” id. at 33.

151. The Gender Conditions acknowledge, and require recipients to acknowledge, “that
[the Title IX] certification reflects a change in the government’s position.” Defendants have
provided no explanation to support this significant change. The sole explanation for the adoption
of the Gender Conditions is found in the EO itself. But an executive order alone is insufficient to
justify an agency’s adoption of a new legislative rule. Further, an EO cannot amend statutory law,
much less in a manner that is inconsistent with HHS’s own prior and present interpretations of
Title IX.

152. In adopting the Gender Conditions, HHS also failed to consider numerous
important aspects of the problem. These include (a) the reliance interests of State Recipients and
other recipients that have structured their programs based on the agency’s prior interpretation of
Title IX and on the past and existing interpretations of federal civil rights law by courts and
agencies; (b) the harmful impacts on the intended beneficiaries of the relevant grant programs,

including the multitude of harms to transgender, nonbinary, intersex, and gender diverse
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individuals of being erased from recognition; and (c) the harmful impact to State Recipients,
Plaintiff States, and their residents, who rely on this federal funding. Defendants provided no
indication that they considered these reliance interests, or that they considered any potential
alternatives to achieving their ostensible goal of protecting women’s dignity, safety and well-being.

153. HHS’s adoption of the Gender Conditions is further arbitrary and capricious
because it breaks with established precedent and would lead to absurd results. Interpreting Title
IX—"“a broadly written general prohibition on discrimination,” Jackson v. Birmingham Bd. of
Educ., 544 U.S. 167, 175, (2005)—as requiring discrimination against and exclusion of
transgender individuals is arbitrary, and, at a minimum, marks a policy change on the part of the
federal government that is inconsistent with existing applicable law. See also 20 U.S.C. §
1689(a)(6) (recognizing transgender individuals as a vulnerable population and requiring
formation of a task force on sexual violence in education responsive to their needs).

154.  Pursuant to 5 U.S.C. § 706 and 28 U.S.C. § 2201, Plaintiffs are entitled to a finding
that the Gender Conditions violate the APA because they are arbitrary and capricious.

155. Plaintiffs are also entitled to vacatur of the Gender Conditions pursuant to 5 U.S.C.
§ 706, and all appropriate relief under 5 U.S.C. § 705.

156. Plaintiffs are further entitled to a preliminary and permanent injunction preventing
Defendants from implementing or enforcing the Gender Conditions.

COUNT 11

Violation of the Administrative Procedure Act § 706(2)(D)
Without Observance of Procedure Required by Law

157. Plaintiffs reallege and incorporate by reference the allegations set forth in the

preceding paragraphs.
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158. Defendants HHS and its sub-agencies, including CMS, HRSA, and SAMHSA, are
“agenclies]” under the APA, 5 U.S.C. § 551(1). HHS’s decision to adopt the Gender Conditions
and implement them agency-wide is a final agency action subject to review under the APA.

159.  Under the APA, a court shall “hold unlawful and set aside agency action, findings,
and conclusions found to be . . . without observance of procedure required by law.” 5 U.S.C.
§ 706(2)(D).

160. When issuing legislative rules, federal agencies are required to follow the notice-
and-comment process set forth in the APA. These require the agency to publish a “[g]eneral notice
of proposed rule making” in the Federal Register. 5 U.S.C. § 553(b). That notice must describe
“either the terms or substance of the proposed rule or a description of the subjects and issues
involved.” Id. § 553(b)(3). The agency must further provide “interested persons” an “opportunity
to participate in the rule making through submission of written data, views, or arguments with or
without opportunity for oral presentation.” Id. § 553(c).

161. In promulgating the Gender Conditions and applying them agency-wide, HHS
adopted a new policy interpretation of Title IX.

162.  Additionally, in adopting the Gender Conditions as purporting to “include” the
EO’s “requirements” into Title IX and apply them to recipients, HHS attempted to alter the
substantive requirements of Title IX. HHS acknowledged that the change constitutes a new
certification requirement with “updated non-discrimination language.” HHS GPS at 4. It specifies
that compliance with “all federal antidiscrimination laws and these requirements . . . 1s a material
condition of receiving federal funding streams” that “go[es] to the essence of the Agreement.”
(emphasis added). It states that in accepting the award, “[r]ecipient acknowledges that this

certification reflects a change in the government’s position regarding the materiality of the
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foregoing requirements and therefore any prior payment of similar claims does not reflect the
materiality of the foregoing requirements to this Agreement” and “acknowledges that a knowing
false statement relating to Recipient’s compliance with the above requirements and/or eligibility
for the Agreement may subject Recipient to liability under the False Claims Act, 31 U.S.C. § 3729,
and/or criminal liability, including under 18 U.S.C. §§ 287 and 1001.” /d.

163. Because HHS has attempted to impose a new basis for Title IX enforcement and
withholding of HHS education-related funding on recipients, as well as liability under the FCA,
the adoption and promulgation of the Gender Conditions constitutes a legislative rule, rather than
an interpretive rule or a general statement of policy.

164. Setting aside whether HHS could legally and constitutionally promulgate a rule
imposing the Gender Conditions in the first instance, there are no circumstances that would create
good cause for HHS to forgo notice and comment in adopting the policy underlying the GPS. See
5U.S.C. § 553(b)(B). Nor does HHS invoke the good cause exception for promulgating the Gender
Conditions in this manner by “incorporat[ing] the finding [of good cause] and a brief statement of
reasons therefor,” as required by § 553(b)(B).

165. In adopting and promulgating the Gender Conditions to issue an agency-wide
legislative rule interpreting Title X, Defendants have failed to follow the procedural requirements
of the APA. The Gender Conditions must therefore be held unlawful and set aside pursuant to 5
U.S.C. § 706(2)(D).

166. Plaintiffs are further entitled to a preliminary and permanent injunction preventing

Defendants from implementing or enforcing the Gender Conditions.
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COUNT III
Violation of the Administrative Procedure Act §§ 706(2)(A), 706(2)(B), 706(2)(C)
Not in Accordance with Law; In Excess of Statutory Authority;
Contrary to Constitutional Power

167. Plaintiffs incorporate by reference the allegations contained in the preceding
paragraphs.

168. Defendants HHS and its sub-agencies, including CMS, HRSA, and SAMHSA, are
“agencl[ies]” under the APA, 5 U.S.C. § 551(1). HHS’s decision to adopt the Gender Conditions
and implement them agency-wide is a final agency action subject to review under the APA.

169. The APA requires courts to “hold unlawful and set aside” agency actions that are
“not in accordance with law,” id. § 706(2)(A); “contrary to constitutional right, power, privilege,
or immunity,” id. § 706(2)(B); or “in excess of statutory jurisdiction, authority, or limitations, or
short of statutory right,” id. § 706(2)(C).

170. The Gender Conditions exceed the agency’s statutory authority to impose
conditions on funds appropriated by Congress, and are contrary to various laws and constitutional
protections, including separation of powers and the Spending Clause of the U.S. Constitution. They
are further not in accordance with numerous federal and State constitutional and statutory
protections guaranteeing equal rights and dignity to transgender individuals. Because these
infirmities render them in excess of HHS’s authority and contrary to law and the Constitution, this
Court should hold them unlawful and set them aside under the APA.

171.  First, to the extent HHS’s Gender Conditions are an attempt to bind Plaintiff States
to the Gender Ideology EO and its definitions, such attempt finds no support in any Congressional
condition placed on grants administered or disbursed by HHS. Congress has not authorized HHS

to impose such terms as a condition of the receipt of federal funds.
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172.  HHS lacks authority to reinterpret Title IX’s requirements via a funding condition
or graft the EO’s definitions onto Title IX’s substantive prohibitions on sex discrimination. Title
IX does not include any such definitions, nor does any other statute contain a definition of sex,
“gender ideology,” or any related term that requires recipients of federal funds to exclude or deny
the existence of transgender individuals. And the terms of the EO are inconsistent with HHS’s
prior and still current interpretations of Title IX, as well as with prior interpretations of Title [X
and related civil rights laws by courts.

173.  Second, for similar reasons, the Gender Conditions violate separation of powers.
Article II of the Constitution entrusts the President to “take Care that the Laws be faithfully
executed.” U.S. Const. art. II, § 3. Article I of the U.S. Constitution vests Congress with the power
to make appropriations and control the public finances. The Presentment Clause requires that
“[e]very Bill which shall have passed the House of Representatives and the Senate, shall, before it
become a Law, be presented to the President of the United States.” U.S. Const. art. I, § 7, cl. 2.
The Appropriations Clause provides that no “[m]oney shall be drawn from the Treasury, but in
Consequence of Appropriations made by Law.” U.S. Const. art. I, § 9, cl. 7.

174.  Congress distributes hundreds of billions of dollars every year to the States in the
form of healthcare, research, and educational grants distributed by HHS, some of which are subject
to Title IX.

175. The Gender Conditions violate separation of powers because the executive branch,
through HHS, has overridden the careful judgments of Congress by conditioning receipt of funds
from innumerable federal grant programs based on certification of compliance with conditions not

clearly authorized by Congress. HHS has no statutory authority to do this.
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176. HHS’s attempt to incorporate the Gender Conditions into Title IX violates the
President’s Article II obligation to take care that the laws be faithfully executed and usurps the
legislative authority conferred by the Constitution exclusively on Congress.

177.  Third, even if Congress had granted HHS such authority—which it has not—the
Gender Conditions would violate the Spending Clause.

178. The Constitution specifically grants Congress the power “to pay the Debts and
provide for the common Defense and general Welfare of the United States.” U.S. Const. art. I, § 8,
cl. 1.

179.  While Congress can attach conditions to the receipt of federal funds, its authority
is not unlimited. Conditions must be lawful, and states must be given clear and unambiguous notice
of any conditions on federal funds. Congress also cannot surprise participating states with
retroactive conditions. See Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 584 (2012). And
Congress may not commandeer state power by attaching terms that are “so coercive as to pass the
point at which ‘pressure turns into compulsion.’” Id. at 580 (quoting South Dakota v. Dole, 483
U.S. 203, 211 (1987)). The Gender Conditions violate the Spending Clause on each of the above
grounds.

180. To the extent the Gender Conditions apply to open or continuing grant awards, the
Gender Conditions retroactively alter the conditions attached to those funds by imposing new
conditions on existing appropriations of federal funds to the States, altering the terms upon which
Congress obligated and disbursed the funds and on which the States relied in applying for and
accepting the funds. This violates the Spending Clause.

181. The Gender Conditions lack the clear and unambiguous language required by the

Spending Clause because they (a) fail to specify what types of conduct or programming are

55



Case 1:26-cv-00022-MRD-PAS  Document 1 Filed 01/13/26  Page 56 of 61 PagelD #:
56

permitted or prohibited under the Administration’s purported redefinition of the scope of Title IX;
(b) command federal agencies to interpret and enforce federal statutes, including Title IX, in
accordance with the EO’s terms, while failing to specify what, if anything the EO requires of State
Recipients; (c) purport to incorporate definitions that conflict with HHS’s prior and existing
definitions; and (d) require State Recipients to make a certification that appears to conflict with
existing certifications to which they are still subject. The Gender Conditions therefore fail to
provide States with the type of “unambiguously” clear notice about the terms and conditions
attached to the funding that the Spending Clause requires.

182. Pursuant to 5 U.S.C. § 706 and 28 U.S.C. § 2201, Plaintiffs are thus entitled to a
finding that the Gender Conditions violate the APA because they are not in accordance with law
and exceed the agency’s authority, and an injunction that they must be set aside.

183.  Plaintiffs are also entitled to vacatur of the Gender Conditions pursuant to 5 U.S.C.
§ 706, and all appropriate relief under 5 U.S.C. § 705.

184. Plaintiffs are further entitled to a preliminary and permanent injunction preventing
Defendants from implementing or enforcing the Gender Conditions.

COUNT IV

Violation of the Separation of Powers
185. Plaintiffs incorporate by reference the allegations contained in the preceding
paragraphs.
186.  As set forth in Count III, which is fully incorporated herein, the Gender Conditions
violate separation of powers. Pursuant to 28 U.S.C. § 2201, Plaintiffs are thus entitled to a
declaration that the attempt to incorporate the Gender Conditions into Title IX violates separation

of powers.
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187.  Plaintiffs are also entitled to a preliminary and permanent injunction barring the
Defendants from implementing or enforcing the Gender Conditions.

COUNTYV

Violation of the Spending Clause

188.  Plaintiffs incorporate by reference the allegations contained in the preceding
paragraphs.

189.  As detailed in Count III, which is fully incorporated herein, the Gender Conditions
violate the Spending Clause. Pursuant to 28 U.S.C. § 2201, Plaintiffs are thus entitled to a
declaration that HHS’s imposition of the Gender Conditions violates the Spending Clause.

190. Plaintiffs are also entitled to a preliminary and permanent injunction barring
Defendants from implementing or enforcing the Gender Conditions.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff States respectfully request that this Court enter judgment in their

favor and grant the following relief:
A. Pursuant to 5 U.S.C. § 706 and 28 U.S.C. § 2202, hold unlawful and set aside the Gender
Conditions as contained in:
i.  The HHS Grants Policy Statement;

it.  The standard terms and conditions of SAMHSA, CMS, HRSA, or any

future standard terms and conditions of any other sub-Agency of HHS;
iii.  Any existing or future notices of funding opportunity or notices of award
issued by any HHS sub-Agency to Plaintiff States, including State
Recipients and sub-grantees, including for the Rural Health

Transformation Program,;
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iv.  Any similar documents, notices, or other action by Defendant Agencies
by any other name, against Plaintiff States, including State Recipients and
sub-grantees.

B. Issue a judicial declaration that the Gender Conditions, and any actions taken by
Defendants to enforce them against Plaintiff States or State Recipients violate the guarantee
of separation of powers and the Spending Clause of the U.S. Constitution;

C. Permanently enjoin Defendants from implementing or enforcing the Gender Conditions as
contained in:

1. The HHS Grants Policy Statement;

ii.  The standard terms and conditions of SAMHSA, CMS, HRSA, or any
future standard terms and conditions of any other sub-Agency of HHS;

iii.  Any existing or future notices of funding opportunity or notices of award
issued by any HHS sub-Agency to Plaintiff States, including State
Recipients and sub-grantees, including for the Rural Health
Transformation Program;

iv.  Any similar documents, notices, or other actions by Defendant agencies
by any other name, against Plaintiff States, including State Recipients and
sub-grantees.

D. Award Plaintiffs their reasonable fees, costs, and expenses, including attorneys’ fees,
pursuant to 28 U.S.C. § 2412; and

E. Grant other such relief as this Court may deem proper.
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OFFICE FOR CIVIL RIGHTS

September 30, 2025

Commissioner Willie Jett
Minnesota Department of Education

Don Peschel, Board President
Erich Martens, Executive Director
Minnesota State High School League

Keith Ellison

Re:  ED OCR Case Numbers 05254060 and 05258901 — Letter of Findings (Notice of Violation)
HHS OCR Transaction No. 25-626-433-RV-CRR (Notice of Violation)

Dear Messrs. Jett, Peschel, Martens, and Ellison:

This letter is to inform you of the outcome of the investigations conducted by the U.S.
Department of Education (Department), Office for Civil Rights (ED OCR), and the U.S.
Department of Health and Human Services (HHS), Office for Civil Rights (HHS OCR) into the
Minnesota Department of Education (MDE) and the Minnesota State High School League
(MSHSL).! For the reasons set forth below, ED OCR and HHS OCR find that the MDE and the
MSHSL are in violation of Title IX.

1 On April 4. 2025, the U.S. Department of Education and the U.S. Department of Justice announced the creation of
the Title IX Special Investigations Team (SIT) to ensure timely, consistent resolutions that protect students, especially
female athletes, from the pernicious and generally unlawful conduct performed in school programs and activities in
the service of radical gender ideology. This investigation was conducted by the SIT.
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Title IX of the Education Amendments of 1972 (Title I1X), 20 U.S.C. § 1681 ef seq., and
its implementing regulation, 34 C.F.R. Part 106 (ED)? and 45 C.F.R. Part 86 (HHS), prohibit
discrimination on the basis of sex in any education program or activity receiving federal financial
assistance. Recipients of federal financial assistance from the Department and HHS are subject to
these laws and regulations and to the enforcement jurisdiction of the Department’s and HHS’s
OCR. Additional information about the laws OCR enforces is available on the Department’s
website and HHS’s website.

SECTION 1: THE DEPARTMENT OF EDUCATION

OCR examined whether the MDE and the MSHSL violate Title IX by discriminating on
the basis of sex in athletics, including by denying equal education benefits or opportunities to
female student athletes through general or athletics-specific participation policies that permit males
to participate in interscholastic athletic programs designated for girls and women, which deprives
girls and women of equal athletic opportunities. OCR also examined whether the MDE and the
MSHSL violate Title IX through its sensitive-spaces policies or practices, including whether the
MDE and the MSHSL denies female students the equal benefits of any education program or
activity by denying females access to female-only sensitive spaces, such as sex-separated locker
rooms and bathrooms.?

In accordance with OCR’s Case Processing Manual (February 19, 2025), OCR has reached
its determination by using a preponderance-of-the-evidence standard and finds that the evidence
supports a conclusion of noncompliance with Title IX. As further explained below, Title IX is not
a statute about “gender identity” or “gender-identity discrimination” but one about sex
discrimination. “Sex” does not mean, and has never meant, “gender identity.” Title IX and its
implementing regulations have never used the term “gender identity,” let alone defined this
seemingly undefinable term. When recipients of federal funding treat “trans-identifying” males as
if they were somehow females, they defeat the very purpose of Title IX: to ensure equal
opportunities for women and girls without jeopardizing their privacy, safety, or other rights.
Allowing men and boys to compete in women’s and girls’ sports is demeaning, unfair, and
dangerous to women and girls and denies females the same equal opportunity to participate and
excel in competitive sports afforded to males. And allowing males to invade sensitive female-only
spaces like locker rooms or bathrooms endangers women’s and girls’ safety, privacy, and dignity,
while denying them equal access to educational activities or programs. The MDE, Minnesota
school districts, and the MSHSL intentionally, or with deliberate indifference, allow males to
participate in women’s and girls’ sports and to use women’s and girls’ locker rooms and
bathrooms. They have done so despite seeing women and girls harmed during sporting events,
displaced from podiums in athletic competitions, lose opportunities for advancement in
competitions, miss out on critical visibility and recognition, and denied access to previously
available athletic competition in programs designed for and dedicated to female-only student
athletes. And they have done so despite seeing women and girls suffer privacy and safety harms
from their locker-room and bathroom policies—harms that common sense would reveal to be the

2 This matter cites to the Title IX regulations that are currently in force and that took effect August 14, 2020 (85 Fed.
Reg. 30,026-30,579 (May 19, 2020)). See Tennessee v. Cardona, 762 F. Supp. 3d 615, 626-28 (E.D. Ky. 2025).

3 The terms bathrooms and restrooms throughout this letter are used interchangeably. Additionally, although these
investigations focused on the Minnesota Department of Education and the Minnesota State High School League, OCR
found similar violations by various Minnesota school districts who are also recipients of federal funding through the
Minnesota Department of Education and who utilize the services of the Minnesota State High School League.
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obvious result of such policies. Thus, they are in clear violation of Title IX.
I. Legal Standards

A. Statutory and Regulatory Background

Title IX states a general prohibition on “sex” discrimination in education programs or
activities receiving federal funding: “No person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination under
any education program or activity receiving federal financial assistance.” 20 U.S.C. § 1681(a).*

After that general ban on sex discrimination, Title IX lists various sex-based practices that
the statute does not forbid. Recipients of federal funding, for example, may have traditionally sex-
separated schools (id. § 1681(a)(5)), fraternities and sororities (id. § 1681(a)(6)), Boys and Girls
State conferences (id. § 1681(a)(7)), and scholarships for “beauty” pageants (id. § 1681(a)(9)).
Schools may also have father-daughter dances if they provide “reasonably comparable activities”
for “the other sex.” Id. § 1681(a)(8). And Title IX’s ban on sex discrimination cannot be
“construed” to prohibit “separate living facilities for the different sexes.” Id. § 1686.

Title IX empowers and directs Federal departments and agencies to issue and enforce
regulations to effectuate the provisions of Title IX. See id. § 1682. The Department has exercised
this authority from the beginning, issuing regulations making clear that schools may have sex-
separate bathrooms, athletic programs, among other things. See 40 Fed. Reg. 24,128, 24,141-43
(June 4, 1975).

One Title IX regulation states the general prohibition on sex discrimination:

(a) General. Except as provided elsewhere in this part, no person shall, on the
basis of sex, be excluded from participation in, be denied the benefits of, or be
subjected to discrimination under any academic, extracurricular, research,
occupational training, or other education program or activity operated by a
recipient which receives federal financial assistance. . . .

(b) Specific prohibitions. Except as provided in this subpart, in providing any
aid, benefit, or service to a student, a recipient shall not, on the basis of sex:

(1) Treat one person differently from another in determining
whether such person satisfies any requirement or condition for the

4 Title IX defines “Educational institution” as “any public or private preschool, elementary, or secondary school, or
any institution of vocational, professional, or higher education, except that in the case of an educational institution
composed of more than one school, college, or department which are administratively separate units, such term means
each such school, college, or department.” 20 U.S.C. § 1681(c). And 34 C.F.R. § 106.2(k) defines “educational
institution” to include “a local educational agency (LEA).” And Title IX defines “program or activity” to include: “a
department, agency, special purpose district, or other instrumentality of a State or of a local government”; “the entity
of such State or local government that distributes such assistance and each such department or agency (and each other
State or local government entity) to which the assistance is extended, in the case of assistance to a State or local
government”; “a college, university, or other postsecondary institution, or a public system of higher education; a local
educational agency . . ., system of vocational education, or other school system; an entire corporation, partnership, or
other private organization . . . if assistance is extended to such corporation, partnership, private organization; or which
is principally engaged in the business of providing education, . . .; or any other entity which is established by two or
more of the entities described [herein]; any part of which is extended Federal financial assistance. . ..” 20 U.S.C.
§ 1687; see 34 C.F.R. § 106.2(h).
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provision of such aid, benefit, or service;

(2) Provide different aid, benefits, or services or provide aid,
benefits, or services in a different manner;

(3) Deny any person any such aid, benefit, or service;

(4) Subject any person to separate or different rules of behavior,
sanctions, or other treatment;

(6) Aid or perpetuate discrimination against any person by providing
significant assistance to any agency, organization, or person which
discriminates on the basis of sex in providing any aid, benefit or
service to students or employees;

(7) Otherwise limit any person in the enjoyment of any right,
privilege, advantage, or opportunity.

(d) Aid, benefits or services not provided by recipient.

(1) This paragraph applies to any recipient which requires
participation by any applicant, student, or employee in any
education program or activity not operated wholly by such recipient,
or which facilitates, permits, or considers such participation as part
of or equivalent to an education program or activity operated by such
recipient, including participation in educational consortia and
cooperative employment and student-teaching assignments.

(2) Such recipient:

(1) Shall develop and implement a procedure designed
to assure itself that the operator or sponsor of such other
education program or activity takes no action affecting
any applicant, student, or employee of such recipient
which this part would prohibit such recipient from
taking; and

(1) Shall not facilitate, require, permit, or consider such
participation if such action occurs.

34 C.F.R. § 106.31.

Other regulations touch on sensitive facilities (e.g., bathrooms and locker rooms) and
athletics specifically. As to sensitive facilities, Title IX’s regulations require “[cJomparable
facilities,” stating that “[a] recipient may provide separate toilet, locker room, and shower facilities
on the basis of sex, but such facilities provided for students of one sex shall be comparable to such
facilities provided for students of the other sex.” 34 C.F.R. § 106.33.

As to athletics, Title IX’s implementing regulations require that:
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(a) General. No person shall, on the basis of sex, be excluded from participation
in, be denied the benefits of, be treated differently from another person or
otherwise be discriminated against in any interscholastic, intercollegiate, club or
intramural athletics offered by a recipient, and no recipient shall provide any
such athletics separately on such basis.

(b) Separate teams. Notwithstanding the requirements of paragraph (a) of this
section, a recipient may operate or sponsor separate teams for members of each
sex where selection for such teams is based upon competitive skill or the activity
involved is a contact sport. However, where a recipient operates or sponsors a
team in a particular sport for members of one sex but operates or sponsors no
such team for members of the other sex, and athletic opportunities for members
of that sex have previously been limited, members of the excluded sex must be
allowed to try-out for the team offered unless the sport involved is a contact
sport. For the purposes of this part, contact sports include boxing, wrestling,
rugby, ice hockey, football, basketball and other sports the purpose or major
activity of which involves bodily contact.

(c) Equal Opportunity. A recipient which operates or sponsors interscholastic,
intercollegiate, club or intramural athletics shall provide equal athletic
opportunity for members of both sexes. In determining whether equal
opportunities are available the Director will consider, among other factors:

(1) Whether the selection of sports and levels of competition
effectively accommodate the interests and abilities of members of
both sexes;

(2) The provision of equipment and supplies;

(3) Scheduling of games and practice time;

(4) Travel and per diem allowance;

(5) Opportunity to receive coaching and academic tutoring;

(6) Assignment and compensation of coaches and tutors;

(7) Provision of locker rooms, practice and competitive facilities;
(8) Provision of medical and training facilities and services;

(9) Provision of housing and dining facilities and services;

(10) Publicity.

Unequal aggregate expenditures for members of each sex or unequal
expenditures for male and female teams if a recipient operates or sponsors
separate teams will not constitute noncompliance with this section, but the
Assistant Secretary may consider the failure to provide necessary funds for
teams for one sex in assessing equality of opportunity for members of each sex.

34 C.F.R. § 106.41.
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Specifically, Title IX’s athletics regulation declares a general prohibition against sex
discrimination, providing that “[n]o person shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, be treated differently from another person or otherwise
be discriminated against in any interscholastic, intercollegiate, club or intramural athletics offered
by a recipient, and no recipient shall provide any such athletics separately on such basis.” Id.
§ 106.41(a). But because of the physical advantages males have over females, the regulation
provides a basis for recipients to separate athletic teams by sex under certain circumstances: “a
recipient may operate or sponsor separate teams for members of each sex where selection for such
teams is based upon competitive skill or the activity involved is a contact sport.” Id. § 106.41(b).
Because separation cannot disadvantage either sex, when a recipient provides sex-separated
athletic teams, the teams must remain separated by sex with only a clearly defined limited
exception: “where a recipient operates or sponsors a team in a particular sport for members of one
sex but operates or sponsors no such team for members of the other sex, and athletic opportunities
for members of that sex have previously been limited, members of the excluded sex must be
allowed to try-out for the team offered unless the sport involved is a contact sport.” Id.

The athletics regulation also provides that “[a] recipient which operates or sponsors
interscholastic, intercollegiate, club or intramural athletics shall provide equal athletic opportunity
for members of both sexes.” 1d. § 106.41(c) (emphasis added). In determining whether an equal
opportunity for members of both sexes is provided, the Department will consider: “whether the
selection of sports and levels of competition effectively accommodate the interests and abilities of
the members of both sexes.” Id. § 106.41(c)(1) (emphasis added).

To explain the meaning of “equal athletic opportunity” and “effective accommodation”
under 34 C.F.R. § 106.41(c), the Department issued a Policy Interpretation, entitled Title IX of the
Education Amendments of 1972, a Policy Interpretation; Title IX and Intercollegiate Athletics, 44
Fed. Reg. 71,413 (1979) (“Policy Interpretation”). An important factor regarding the Policy
Interpretation is that it only applies if a recipient is providing athletic programs actually separated
by sex, and only by sex. In other words, the Policy Interpretation only addresses potential
inequalities in properly sex-separated athletics programs. Under the Policy Interpretation,
compliance determinations regarding equal opportunity in athletics are based on three
considerations: (a) “[w]hether the policies of an institution are discriminatory in language or
effect”; (b) “[w]hether disparities of a substantial and unjustified nature exist in the benefits,
treatment, services, or opportunities afforded male and female athletes in the institution’s program
as a whole”; or (c) “[w]hether disparities in benefits, treatment, services, or opportunities in
individual segments of the program are substantial enough in and of themselves to deny equality
of athletic opportunity.” Id. at 71,417.

Under the Policy Interpretation, the Department has stated it will base compliance
determinations regarding “Effective Accommodation of Student Interests and Abilities,” on
“[w]hether the selection of sports and levels of competition effectively accommodate the interests
and abilities of members of both sexes.” Id. The Department will assess this using three factors:
(a) “[t]he determination of athletic interests and abilities of students™; (b) “[t]he selection of sports
offered”; and (c) “[t]he levels of competition available including the opportunity for team
competition.” /d.

The Policy Interpretation explains under “Application of the Policy — Selection of Sports™:

In the selection of sports, the regulation does not require institutions to integrate
their teams nor to provide exactly the same choice of sports to men and women.
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However, where an institution sponsors a team in a particular sport for members
of one sex, it may be required to permit the excluded sex to try out for the team
or to sponsor a separate team for the previously excluded sex.

Id. at 71,417-18; see 34 C.F.R. § 106.41(b).

The Department also made clear in the Policy Interpretation that for a recipient to
effectively accommodate the interests and abilities of the members of both sexes, a recipient must
provide separate teams based on sex under the following circumstances:

a. Contact Sports — Effective accommodation means that if an institution
sponsors a team for members of one sex in a contact sport, it must do so for
members of the other sex under the following circumstances:

(1) The opportunities for members of the excluded sex have
historically been limited; and

(2) There is sufficient interest and ability among the members of the
excluded sex to sustain a viable team and a reasonable expectation
of intercollegiate competition for that team.>

b. Non-Contact Sports — Effective accommodation means that if an institution
sponsors a team for members of one sex in a non-contact sport, it must do so for
members of the other sex under the following circumstances:

(1) The opportunities for members of the excluded sex have
historically been limited;

(2) There is sufficient interest and ability among the members of the
excluded sex to sustain a viable team and a reasonable expectation
of intercollegiate competition for that team; and

(3) Members of the excluded sex do not possess sufficient skill to
be selected for a single integrated team, or to compete actively on
such a team if selected.

Id. at 71,418 (emphases added); see 34 C.F.R. § 106.41(c).

The Policy Interpretation provides a “three-part test” to assess participation-opportunity
compliance. See Berndsen v. N. Dakota Univ. Sys., 7 F.4th 782, 786 (8th Cir. 2021); 34 C.F.R.
§ 106.41(c)(1). The “three-part test” can be, and has been, used by courts and the Department to
analyze challenges regarding “Levels of Competition,” but the three-part test does not apply to all
situations. As the Policy Interpretation explains, the “three-part test” analysis is only applicable to
a “Levels of Competition” analysis, but it does not apply to a “Determination of Athletic Interests
and Abilities” analysis or a “Selection of Sports” analysis. 44 Fed. Reg. at 71,417-18. In that
circumstance, the Department “considers the effective accommodation of interests and abilities in
conjunction with equivalence in the availability, quality and kinds of other athletic benefits and
opportunities provided male and female athletes to determine whether an institution provides equal
athletic opportunity as required by Title IX.” Berndsen, 7 F.4th at 788 (citation omitted). Where a

3 The Policy Interpretation applies to both intercollegiate and interscholastic athletics. 44 Fed. Reg. at 71,413.
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recipient does not provide athletic programs separated by sex, the Policy Interpretation and
associated “tests” do not apply.

B. Title IX prohibits recipients from creating special exemptions allowing
trans-identifying students to compete on opposite-sex teams or use
opposite-sex sensitive spaces.

1. Making distinctions based on relevant biological differences between the
sexes is not prohibited sex discrimination under Title IX.

a. Title IX prohibits discrimination based on sex, not “gender identity.”

Title IX states a general prohibition on “sex” discrimination in education programs or
activities receiving federal funding: “No person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination under
any education program or activity receiving federal financial assistance.” 20 U.S.C. § 1681(a). The
term “sex” is an objective factor, including in the context of Title IX. Title IX and its implementing
regulations use the term “sex” to mean biological sex. “Sex” does not mean, and has never meant,
“gender identity.”

When Congress passed Title IX in 1972, contemporaneous dictionaries defined “sex” as
what the term has always meant: biological sex. See Adams v. Sch. Bd. of St. Johns Cnty., 57 F.
4th 791, 812-13 (11th Cir. 2022) (en banc) (consulting nine contemporary dictionaries for
definitions); see id. at 812-15 (finding Title IX refers to biological sex). What dictionaries
establish, Title IX’s context confirms. “Title IX and its implementing regulations include
provisions that presuppose sex as a binary classification, and provisions in the Department’s
current [and longstanding] regulations . . . reflect this presupposition.” Nondiscrimination on the
Basis of Sex in Education Programs or Activities Receiving Federal financial Assistance, 85 Fed.
Reg. 30,026, 30,178 (May 19, 2020). Section 1681(a)(2), for example, distinguishes between
“institution[s] which admi[t] only students of one sex” and “institution[s] which admi[t] students
of both sexes.” 20 U.S.C. §1681(a)(2) (emphasis added). Section 1681(a)(8) similarly refers to sex
in binary terms: If father-son or mother-daughter activities are provided for “one sex,” then
“reasonably comparable activities” must be provided for “the other sex.” Id. § 1681(a)(8). And
Title IX’s implementing regulation on bathrooms, like other regulations, use the term “sex” in
binary and biological terms. See, e.g., 34 C.F.R. § 106.33 (authorizing “separate toilet, locker
room, and shower facilities on the basis of sex” and making clear that “such facilities provided for
students of one sex shall be comparable to such facilities provided to students of the other sex”);
85 Fed. Reg. at 30,178 (“In promulgating regulations to implement Title IX, the Department
expressly acknowledged physiological differences between the male and female sexes.”). Thus,
all indicators of ordinary meaning show that “sex” in Title IX means biological sex and does not
include “gender identity.” See, e.g., Alabama v. U.S. Sec’y of Educ., No. 24-12444, 2024 WL
3981994, at *4 (11th Cir. Aug. 22, 2024) (“the term ‘sex’ in Title IX ‘unambiguously’ referred to
‘biological sex’ and not ‘gender identity’”).

Consistent with “sex” meaning biological sex in Title IX, on January 20, 2025, and
February 5, 2025, the President of the United States issued two Executive Orders that reaffirm the
meaning of the term “sex” in Title IX:

(a) “Sex” shall refer to an individual’s immutable biological classification as
either male or female. “Sex” is not a synonym for and does not include the
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concept of “gender identity.”

(b) “Women” or “woman” and “girls” or “girl” shall mean adult and juvenile
human females, respectively.

(c) “Men” or “man” and “boys” or “boy” shall mean adult and juvenile human
males, respectively.

(d) “Female” means a person belonging, at conception, to the sex that produces
the large reproductive cell.

(e) “Male” means a person belonging, at conception, to the sex that produces the
small reproductive cell. . . .

Executive Order 14,168, Defending Women from Gender Ideology Extremism and Restoring
Biological Truth to the Federal Government, 90 Fed. Reg. 8,615-16 (Jan. 30, 2025); see Executive
Order 14,201, Keeping Men Out of Women’s Sports, 90 Fed. Reg. 9,279 (Feb. 11, 2025)
(incorporating Executive Order 14168’s definitions). And under Executive Order 14,168, the U.S.
Department of Health and Human Services published definitions of “sex” and related words (such
as “female,” “male,” “girl,” “woman,” “boy,” and “man”), stating that “sex” means ‘“a person’s
immutable biological classification as either male or female.”®

99 ¢¢

Title IX and its implementing regulations never use the term “gender identity,” let alone
define this seemingly undefinable term. The term “gender identity” is, at best, a subjective factor,
“reflect[ing] a fully internal and subjective sense of self, disconnected from biological reality and
sex and existing on an infinite continuum, that does not provide a meaningful basis for
identification and cannot be recognized as a replacement for sex.” Executive Order 14,168, 90
Fed. Reg. at 8,616. Indeed, as some courts have explained, “gender identity” is not a “‘discrete’”
category but “can describe ‘a huge variety of gender identities and expressions.”” L. W. ex rel.
Williams v. Skrmetti, 83 F.4th 460, 487 (6th Cir.), aff’d sub nom., 145 S. Ct. 1816 (2025).”
According to some, “gender identity” is “a three-dimensional ‘galaxy.’” United States v. Varner,
948 F.3d 250, 257 (5th Cir. 2020); see Skrmetti, 145 S. Ct. at 1852 (Barrett, J., concurring). And
according to a once blindly followed but now discredited partisan organization, World Professional
Association for Transgender Health (WPATH), someone can be “more than one gender identity
simultaneously or at different times (e.g., bigender),” “not have a gender identity or have a neutral
gender identity (e.g., agender or neutrois),” “have gender identities that encompass or blend
elements of other genders (e.g., polygender, demiboy, demigirl),” or “have a gender that changes
over time (e.g., genderfluid).” Standards of Care for the Health of Transgender and Gender
Diverse People, World Prof. Ass’n Transgender Health, S80 (8th ed. 2022); see, e.g., Executive
Order 14,187, Protecting Children From Chemical and Surgical Mutilation, 90 Fed. Reg. 8,771,
(Jan. 28, 2025) (noting that WPATH “lacks scientific integrity”); Eknes-Tucker v. Governor of
Alabama, 114 F.4th 1241, 1261 (11th Cir. 2024) (Lagoa, J., concurring) (“But recent revelations

¢ https://womenshealth.gov/article/sex-based-definitions (U.S. Department of Health and Human Services).

7 In a recent seminal decision, the Supreme Court rejected an equal-protection challenge to a State’s child-protection
law that prohibited providing controversial medical interventions to minors to address “gender dysphoria.” United
States v. Skrmetti, 145 S. Ct. 1816 (2025). While acknowledging that trans-identification does not (indeed, cannot)
change one’s sex, id. at 1830 n.2, the Court concluded that the challenged law was subject to rational-basis review
because it did not classify based on sex or “transgender status,” id. at 1829-35. The law, the Court explained, easily
passed the rational-basis standard because of the “‘medical and scientific uncertainty’” surrounding interventions for
“gender dysphoria.” Id. at 1835-37.

299
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indicate that WPATH’s lodestar is ideology, not science. For example, in one communication, a
contributor to WPATH’s most recent Standards of Care frankly stated, ‘our concerns, echoed by
the social justice lawyers we spoke with, is that evidence-based review reveals little or no evidence
and puts us in an untenable position in terms of affecting policy or winning lawsuits.”” (alteration
omitted)); Skrmetti, 145 S. Ct. at 1848 (Thomas, J., concurring) (“WPATH appears to rest [its
conclusions] on self-referencing consensus rather than evidence-based research.”); id. at 1849
(WPATH and other “prominent medical professionals . . . have built their medical determinations
on concededly weak evidence” and “have surreptitiously compromised their medical
recommendations to achieve political ends.”). The ACLU even contends that “trans-identifying”
individuals include anyone not matching their sex-stereotype. See ACLU, Transgender People
and the Law, at 19-20 (“transgender” means “a broad range of identities and experiences that fall
outside of the traditional understanding of gender”).®

Simply put, “gender identity” is not “ascertainable at the moment of birth” or really at any
period of time. L. W., 83 F.4th at 487; see Skrmetti, 145 S. Ct. at 1851-52 (Barrett, J., concurring)
(explaining that trans-identification is not “definitively ascertainable at the moment of birth,” that
“transgender status does not turn on an immutable characteristic,” that “the transgender population
[is not] a discrete group,” and that the group’s “boundaries ... are not defined by an easily
ascertainable characteristic that is fixed and consistent across the group” (cleaned up)); id. at 1861
(Alito, J., concurring in part and in the judgment) (“Transgender status is not ‘immutable,” and as
a result, persons can and do move into and out of the class. Members of the class differ widely
among themselves, and it is often difficult for others to determine whether a person is a member
of the class.”); id. at 1866-67 (similar). Or as the Department of Health and Human Services has
explained, “[1]t may be true that a person’s gender identity is subjective[,] . . . but the more critical
point is that no tolerably clear definition of ‘gender identity’ has been offered in the first place.””

In short, Title IX is not a statute about “gender identity” but only about sex discrimination.
As many courts have rightly concluded, “the term ‘sex’ in Title IX ‘unambiguously’ refer[s] to
‘biological sex’ and not ‘gender identity.”” Alabama, 2024 WL 3981994, at *4; accord, e.g.,
Tennessee v. Cardona, No. 24-5588, 2024 WL 3453880, at *2 (6th Cir. July 17, 2024); Adams, 57
F.4th at 814-15; Kansas v. United States Dep’t of Educ., 739 F. Supp. 3d 902, 920 (D. Kan. 2024);
Tennessee v. Cardona, 737 F. Supp. 3d 510, 530-36 (E.D. Ky. 2024); Louisiana v. U.S. Dep’t of
Educ., 737 F. Supp. 3d 377, 399-400 & nn.48-49 (W.D. La. 2024); Carroll Indep. Sch. Dist. v.
U.S. Dep’t of Educ., 741 F. Supp. 3d 515, 520-25 (N.D. Tex. 2024).

Contemporaneous post-enactment history confirms Title IX does not include
discrimination based on “gender identity.” Shortly after Title IX was enacted in 1972, Congress
passed the Javits Amendment, which directed the Department of Education’s predecessor to create
regulations “implementing . .. [T]itle IX,” which “shall include” regulations on “intercollegiate
athletic activities.” 88 Stat. 484, 612 (1974). The agency then issued regulations that allow sex
separation in many contexts—including sports. 40 Fed. Reg. 24,128, 24,141-43 (June 4, 1975).1°

Shttps://www.aclu.org/sites/default/files/field pdf file/Igbttransbrochurelaw2015electronic.pdf.

9 Treatment for Pediatric Gender Dysphoria: Review of Evidence and Best Practices, U.S. Department of Health and
Human Services, 34 (May 1, 2025), https://opa.hhs.gov/gender-dysphoria-report.

0 E.g., 40 Fed. Reg. 24,137, 24,142-43 (July 4, 1975) (presently at 34 C.F.R. §106.41(b) (“a recipient may operate or
sponsor separate teams for members of each sex where selection for such teams is based upon competitive skill or the
activity involved is a contact sport™)); 40 Fed. Reg. at 24,141 (presently at 34 C.F.R. § 106.43 (“If use of a single
standard of measuring skill or progress in physical education classes has an adverse effect on members of one sex, the
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Those contemporaneous regulations, nearly all of which still exist today, are strong evidence of
Title IX’s original public meaning. See Loper Bright Enters. v. Raimondo, 603 U.S. 369, 394
(2024) (“[IInterpretations issued contemporaneously with the statute at issue, and which have
remained consistent over time, may be especially useful in determining the statute’s meaning.”);
id. at 370 (“Such respect was thought especially warranted when an Executive Branch
interpretation was issued roughly contemporaneously with enactment of the statute and remained
consistent over time.”). In fact, that evidence is even stronger here because Congress got the chance
to disapprove these regulations before they went into effect and chose not to. See Grove City Coll.
v. Bell, 465 U.S. 555, 568 (1984); N. Haven Bd. of Educ. v. Bell, 456 U.S. 512, 530-35 (1982).
Reading Title IX’s bar on sex discrimination to wholesale include “gender-identity
discrimination,” as some wrongly claim, would eviscerate these accurate regulatory interpretations
of Title IX, including the regulation on athletics. That “highly counterintuitive result” cannot be
right. Yellen v. Confederated Tribes of Chehalis Rsrv., 594 U.S. 338, 360 (2021).

Congress’s actions for more than 50 years following Title IX’s enactment further confirm
that Title IX’s bar on sex discrimination does not include “gender-identity discrimination.” In other
statutory contexts, Congress has acted affirmatively to address gender-identity discrimination as a
distinct category separate from sex discrimination. For example, when Congress enacted the
Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act of 2009, Pub. L. No. 111-84,
Div. E., 123 Stat. 2190 (2009), Congress found that the “incidence of violence motivated by the
actual or perceived race, color, religion, national origin, gender, sexual orientation, gender identity,
or disability of the victim poses a serious national problem.” 34 U.S.C. § 30501(1) (emphases
added). Similarly in 2013, Congress amended the Violence Against Women Act to create a federal
government enforcement action that protected the separate bases of sex and gender identity. See
34 U.S.C. § 12291(b)(13)(A) (2013), as amended by Pub. L. No. 113-4, § 3, 127 Stat. 56 (2013)
(prohibiting discrimination in certain federally funded programs “on the basis of actual or
perceived race, color, religion, national origin, sex, gender identity (as defined in [18 U.S.C.
§ 249(c)(4)]), sexual orientation, or disability” (emphasis added)). These post-Title IX enactments
show that Congress knows how to prohibit discrimination based on “gender identity” when it
wants to but did not do so in Title IX. DHS v. MacLean, 574 U.S. 383, 394 (2015).

b. Sex discrimination includes treating one sex less favorably than similarly
situated members of the other sex but does not include distinctions
grounded in relevant biological differences between the sexes.

Title IX states a general prohibition on “sex” discrimination in education programs or
activities receiving federal funding: “No person in the United States shall, on the basis of sex, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination under
any education program or activity receiving federal financial assistance.” 20 U.S.C. § 1681(a).
Title IX carries “the ‘normal definition of discrimination.’” Jackson v. Birmingham Bd. of Educ.,
544 U.S. 167, 174 (2005). The “ordinary meaning of the word discrimination” is treating
individuals or groups that “are similarly situated differently without sufficient justification for the

recipient shall use appropriate standards that do not have that effect.”)); 40 Fed. Reg. at 24,141 (presently at 34 C.F.R.
§ 106.32(b) (A recipient “may provide separate housing on the basis of sex” provided the housing provided “to students
of one sex, when compared to that provided to students of the other sex, shall be” proportionate and comparable.); 40
Fed. Reg. at 24,141 (presently at 34 C.F.R. § 106.33 (“A recipient may provide separate toilet, locker room, and shower
facilities on the basis of sex, but such facilities provided for students of one sex shall be comparable to such facilities
provided for students of the other sex.”).
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difference in treatment.” Alabama Dep 't of Revenue v. CSX Transp., Inc., 575 U.S. 21, 26 (2015)
(quotation marks omitted); see, e.g., Whirlpool Corp. v. Marshall, 445 U.S. 1, 19 (1980) (“An
employer ‘discriminates’ against an employee only when he treats that employee less favorably
than he treats others similarly situated.”). Title IX thus prohibits practices that subject members of

one biological sex to “‘less favorable’ treatment” than similarly situated members of the other sex.
Jackson, 544 U.S. at 174.

Because the two sexes are usually similarly situated when it comes to educational
programs, Title IX usually prohibits sex separation. For example, Title IX prohibits separate male
and female math classes because for such classes the sexes are similarly situated.

But importantly, this does not mean that all sex-based classifications are prohibited
discrimination. Given that the difference between males and females is grounded in biology, there
are of course some physiological ways in which “the sexes are not similarly situated.” Bauer v.
Lynch, 812 F.3d 340, 351 (4th Cir. 2016) (quoting Michael M. v. Superior Court, 450 U.S. 464,
469 (1981) (plurality opinion)), cert. denied, 580 U.S. 959 (2016).

In fact, Title IX itself recognizes that it is not discrimination to separate based on sex when
biology is relevant. Indeed, Congress clarified that Title IX’s general bar on sex discrimination
must not “be construed to prohibit any” federal-funding recipient “from maintaining separate
living facilities for the different sexes.” 20 U.S.C. § 1686 (emphasis added). This
“[i]nterpretation,” id., of Title IX’s general sex-discrimination bar confirms that Title IX does not
prohibit sex separation when based on real differences that are rooted in biology. It also shows that
Congress understood that such sex separation is not only beneficial but also sometimes necessary
to ensure equal opportunities for women.!!

2. Title IX permits sex separation in athletics and sensitive spaces because
such separation is based on real biological differences between the sexes.

a. Athletics

Title IX permits separating athletics based on sex because the distinction is based on
relevant biological differences between the sexes. “It is beyond dispute that, barring rare genetic
mutations not at issue here, a person either has male sex chromosomes or female sex
chromosomes,” and this biological trait “determines many of the physical characteristics relevant
to athletic performance.” B.P.J. v. W. Virginia State Bd. of Educ., 98 F.4th 542, 567 (4th Cir. 2024)
(Agee, J., dissenting in relevant part), cert. granted, No. 24-43, 2025 WL 1829164 (U.S. July 3,
2025). On average, males differ from females with respect to attributes like height, weight, bone
structure, muscle mass, and heart and lung capacity. See, e.g., id. at 567-68; Adams, 57 F.4th at
819-20 (Lagoa, J., concurring) (discussing scientific literature regarding biological advantages of
males over females in sports). This results in males being stronger and faster than females, all else
being equal—i.e., if they have had similar environmental experiences and possess similar genetic
traits other than the different sex chromosome.

For example, the Supreme Court has particularly recognized the inherent physical

' That is reinforced by the fact that after that general ban on sex discrimination, Title IX lists various sex-based
practices that the statute does not forbid. Recipients of federal funding, for example, may have traditionally sex-
separated schools (id. § 1681(a)(5)), fraternities and sororities (id. § 1681(a)(6)), Boys and Girls State conferences (id.
§ 1681(a)(7)), and scholarships for “beauty” pageants (id. § 1681(a)(9)). Schools may also have father-daughter
dances if they provide “reasonably comparable activities” for “the other sex.” Id. § 1681(a)(8).
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differences between the sexes in physical fitness and athletics. In United States v. Virginia, the
Court recognized an inherent male advantage when it found that admitting women to a previously
all-male military academy “would undoubtedly require” that institution “to adjust aspects of the
physical training programs.” United States v. Virginia, 518 U.S. 515, 550 n.19 (1996). Similarly,
in Bauer, the Fourth Circuit recognized that “[m]en and women simply are not physiologically the
same for the purposes of physical fitness programs.” 812 F.3d at 350. “[T]o account for the[se]
innate physiological differences,” the FBI has adopted sex-normed physical-fitness standards for
special agents: e.g., men must do 30 push-ups and run 1.5 miles in 12 minutes and 24 seconds,
whereas women need only do 14 push-ups and run 1.5 miles in 13 minutes and 59 seconds. See id.
at 343-344; U.S. Fed. Bureau of Investigation, U.S. Dep’t of Justice, Special Agent Physical
Requirements, https://fbijobs.gov/special-agents/physical-requirements. The Fourth Circuit held
that those sex-based standards are not discrimination because of sex under Title VII of the Civil
Rights Act of 1964, 42 U.S.C. § 2000e-2(a). Bauer, 812 F.3d at 351.

Congress itself has also recognized that “physiological differences between male and
female individuals” warrant sex-based differences in physical-fitness admissions standards at
military academies. Pub. L. No. 94-106, Tit. VIII, § 803(a), Oct. 7, 1975, 89 Stat. 537-538 (10
U.S.C. § 7442 note).

Accordingly, “it is generally accepted” that “males outperform females athletically because
of inherent physical differences between the sexes.” B.P.J. v. W. Virginia State Bd. of Educ., 649
F. Supp. 3d 220, 231 (S.D.W. Va. 2023); see B.P.J., 98 F.4th at 560 (“strength and speed” are
“attributes relevant to most competitive sports”). To be sure, the physical differences between the
sexes do not always lead to a competitive advantage for males. They sometimes may benefit
females, as in sports that favor light weight or flexibility, see Sex Segregation in Youth Rodeo
Events Under Title IX Regulations, O.L.C. _,2021 WL 222745, at *5 (2021), and there may
be other sports where the differences are not sufficiently material to affect competitive outcomes.
But no matter the sport, the physical differences between the sexes persist, and thus, it is not
discrimination to separate males and females to ensure a fair and safe competitive playing field.

Though the sexes’ divergence in athletic performance grows in adulthood, it rests on innate
biological differences that exist at birth and manifest during childhood. Sex chromosomes give
rise to “pre-puberty physical differences that affect athletic performance.” Adams, 57 F.4th at 8§19
(Lagoa, J., specially concurring); see B.P.J., 98 F.4th at 568 (Agee, J., dissenting in relevant part)
(“there is evidence that biological boys have a competitive advantage over biological girls even
before puberty”). The undeniable physiological differences between males and females provide
boys and men with inherent advantages in strength, speed, and physicality that pre-determine the
outcome of athletic contests. “Males and females are materially different with respect to the main
physical attributes that contribute to athletic performance.” Doriane Lambelet Coleman et. al., Re-
Affirming the Value of the Sports Exception to Title IX’s General Non-Discrimination Rule, 27
Duke J. Gender L. & Pol’y 69, 92 (2020) (citing The Role of Testosterone in Athletic
Performance, Duke Ctr. for Sports Law & Policy (Jan. 2019)).!2

In certain sports separated into male and female divisions, males who compete against
females “enter the female division with an inherent advantage because of their male physiology.”
Alison K. Heather, Transwoman Elite Athletes: Their Extra Percentage Relative to Female
Physiology, Int’1 Journal Envtl. Research and Pub. Health, 8 (2022);'3 see Adams, 57 F.4th at 819-

12 https://law.duke.edu/sites/default/files/centers/sportslaw/Experts T Statement 2019.pdf
3 https://www.mdpi.com/1660-4601/19/15/9103
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21 (Lagoa, J., concurring). Allowing males to participate in women’s sports thus is fundamentally
“unfair to female athletes,” “do[es] not protect female safety,” and “denies women and girls the
equal opportunity to participate and excel in competitive sports.” Executive Order 14,201, 90 Fed.
Reg. at 9,279-80; see, e.g., O’Connor v. Bd. of Educ. of Sch. Dist. 23,449 U.S. 1301, 1307 (1980)
(Stevens, J., in chambers) (“Without a gender-based classification in competitive contact sports,
there would be a substantial risk that boys would dominate the girls’ programs and deny them an
equal opportunity to compete in interscholastic events.”); Neal v. Bd. of Trs., 198 F.3d 763, 767
(9th Cir. 1999) (“Male athletes had been given an enormous head start in the race against their
female counterparts for athletic resources, and Title IX would prompt universities to level the
proverbial playing field.”); Williams v. Sch. Dist. of Bethlehem, 998 F.2d 168, 175 (3d Cir. 1993)
(“If, to satisfy [T]itle IX, all that the School District were required to do was to allow girls to try
out for the boys’ teams, then it need not have made efforts . . . to equalize the numbers of sports
teams offered for boys and girls.”); Cape v. Tenn. Secondary Sch. Athletic Ass’n, 563 F.2d 793,
795 (6th Cir. 1977) (“It takes little imagination to realize that were play and competition not
separated by sex, the great bulk of the females would quickly be eliminated from participation and
denied any meaningful opportunity for athletic involvement.”).

In sum, because males and females are not similarly situated physically with respect to
athletic competition, separating sports teams by sex is not “discrimination” prohibited under Title
IX when such separation does not treat members of either sex worse than the other. Consistent
with this straightforward interpretation, courts have recognized for decades that “the Title IX
regime permits institutions to maintain gender-segregated teams.” Cohen v. Brown Univ., 101 F.3d
155, 177 (1st Cir. 1996) (emphasis omitted), cert. denied, 520 U.S. 1186 (1997); see, e.g., Kelley
v. Board of Trs., 35 F.3d 265, 270-71 (7th Cir. 1994), cert. denied, 513 U.S. 1128 (1995); Williams
v. School Dist. of Bethlehem, 998 F.2d 168, 172 (3d Cir. 1993), cert. denied, 510 U.S. 1043 (1994).
And the same goes for young students. For example, in O ’Connor v. Board of Education of School
District Number 23, Justice Stevens and the Seventh Circuit both denied relief to an 11-year-old
challenging exclusion from opposite-sex middle-school basketball teams. 449 U.S. 1301, 1307
(1980) (declining to vacate stay of injunction); 645 F.2d 578, 582 (1981) (reversing injunction),
cert. denied, 454 U.S. 1084 (1981). And the Ninth Circuit long ago saw “no question” that sex-
separated athletics permissibly accommodate “real differences between the sexes.” Clark v.
Arizona Interscholastic Ass’n (Clark ), 695 F.2d 1126, 1131 (1982) (citing, e.g., Michael M., 450
U.S. at 469).

One of Title IX’s implementing regulations confirms that separating athletics based on sex
is permissible under Title IX. Shortly after Title IX’s enactment, Congress in 1974 directed the
Department of Health, Education, and Welfare (HEW) to promulgate regulations “implementing
the provisions of Title IX,” including “reasonable provisions considering” how Title IX applies to
athletics given “the nature of particular sports.” Pub. L. No. 93-380, § 844, 88 Stat. 612. HEW
implemented Congress’s directive by adopting regulations permitting certain forms of sex
separation, including in athletics. 40 Fed. Reg. 24,128 (June 4, 1975). These regulations “permit[]
separate teams for members of each sex where selection for the team is based on competitive skill
or the activity involved is a contact sport.” Id. at 24,134. They thus contemplate that schools may
“operate[] or sponsor[] separate teams” for “members of each sex,” so long as they provide
“equality of opportunity for members of each sex.” Id. at 24,143.

Congress declined to disapprove these regulations, see North Haven, 456 U.S. at 531-35,
and the original provision permitting sex-separated athletics has remained in effect for 50 years,
34 C.F.R. § 106.41(b)-(c). Because these agency “interpretations issued contemporaneously with
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the statute” and “have remained consistent over time,” they are “especially useful in determining
the statute’s meaning.” Loper Bright, 603 U.S. at 394. Indeed, the Supreme Court has repeatedly
“recognized the probative value of Title IX’s unique postenactment history” in construing the
statute. Grove City, 465 U.S. at 567-68. That history strongly supports interpreting Title IX to
permit sex-separated athletics.

b. Sensitive Spaces: Living Facilities, Bathrooms, Locker Rooms, and
Shower Facilities

Similarly, Title IX permits separating living facilities, bathrooms, locker rooms, and
shower facilities based on sex because the distinction is based on relevant biological differences
between the sexes. “[T]he physical differences between males and females” lead to a particularly
acute “need for privacy” in sensitive spaces like school bathrooms and locker rooms. Grimm v.
Gloucester Cnty. Sch. Bd., 972 F.3d 586, 634 (4th Cir. 2020) (Niemeyer, J., dissenting). “To state
the obvious, what bathroom, locker room, shower, and living facilities all have in common is that
they are places where people are, at some point, in a state of partial or complete undress to engage
in matters of highly personal hygiene. An individual has a legitimate and important interest in
bodily privacy that is implicated when his or her nude or partially nude body is exposed to others.
And this privacy interest is significantly heightened when persons of the opposite biological sex
are present.” Id. at 633-34 (collecting cases). That “privacy interest is heightened yet further when
children use communal restrooms and similar spaces, because children . . . ‘are still developing,
both emotionally and physically.”” Id. at 636; accord Adams, 57 F.4th at 804.

“In light of the privacy interests that arise from the physical differences between the sexes,
it has been commonplace and universally accepted—across societies and throughout history—to
separate on the basis of sex those public restrooms, locker rooms, and shower facilities that are
designed to be used by multiple people at a time.” Grimm, 972 F.3d at 634 (Niemeyer, J.,
dissenting). “[T]he privacy afforded by sex-separated bathrooms has been widely recognized
throughout American history and jurisprudence. In fact, ‘sex-separation in bathrooms dates back
to ancient times, and, in the United States, preceded the nation’s founding.”” Adams, 57 F.4th at
805.

Unsurprisingly, “courts have long found a privacy interest in shielding one’s body from
the opposite sex in a variety of legal contexts,” which is why “[t]he protection of students’ privacy
interests in using the bathroom away from the opposite sex and in shielding their bodies from the
opposite sex is obviously an important governmental objective.” Id. at 804-05. Including the
Supreme Court: In Virginia, the Court acknowledged this when it stated that admitting women to
the Virginia Military Institute for the first time “would undoubtedly require alterations necessary
to afford members of each sex privacy from the other sex in living arrangements.” 518 U.S. at 550
n.19. Indeed, “as then-Professor Ruth Bader Ginsburg noted, ‘separate places to disrobe, sleep,
and perform personal bodily functions are permitted, in some situations required, by regard for
individual privacy.” Adams, 57 F.4th at 804 (emphasis in original) (alterations omitted) (quoting
Ruth Bader Ginsburg, The Fear of the Equal Rights Amendment, Wash. Post, Apr. 7, 1975, at
A21).

Title IX itself also recognizes as much. Indeed, Title IX itself clarifies that its general sex-
discrimination bar does not “prohibit any educational institution . . . from maintaining separate
living facilities for the different sexes.” 20 U.S.C. § 1686. This “[i]nterpretation,” id., of Title IX’s
general sex-discrimination bar confirms that Title IX does not prohibit sex separation when based
on privacy concerns associated with real differences that are rooted in biology; it also shows that
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Congress understood that such sex separation in sensitive spaces is not only beneficial but also
sometimes necessary to ensure equal opportunities for women.

One of Title IX’s implementation regulations—which has existed since Title 1X’s
enactment and thus “accurately reflect congressional intent,” Grove City, 465 U.S. at 568, and
Title IX’s original public meaning, see Loper Bright, 603 U.S. at 394—also confirms that Title IX
allows sex separation in sensitive spaces. The regulation expressly permits a recipient to provide
“separate toilet, locker room, and shower facilities on the basis of sex.” 34 C.F.R. § 106.33. The
separate-living-facilities clarification (20 U.S.C. § 1686) and the separate-sensitive-facilities
regulation (34 C.F.R. § 106.33) are grounded in students’ privacy, safety, and dignity interest in
using the bathroom away from students of the opposite sex and in shielding their bodies from
students of the opposite sex while changing in the locker room. This confirms that Title IX allows
sex separation in sensitive spaces like living facilities, bathrooms, locker rooms, and shower
facilities.

Thus, when schools “separate restrooms for its male and female students in order to protect
bodily privacy concerns that arise from the anatomical differences between the two sexes,” Grimm,
972 F.3d at 636 (Niemeyer, J., dissenting), the schools are not treating one sex less favorably than
similarly situated members of the other sex but permissibly distinguishing based on concerns
associated with relevant biological differences between the sexes. Title IX thus allows sex-separate
living facilities, bathrooms, locker rooms, and shower facilities.

3. Recipients that create special exemptions allowing trans-identifying
students to compete on opposite-sex teams or use opposite-sex sensitive
spaces violate Title IX.

a. Recipients that create special exemptions allowing trans-identifying
students to compete on opposite-sex teams violate Title I1X.

As explained, sex discrimination is treating individuals or groups that “are similarly
situated differently without sufficient justification for the difference in treatment,” Alabama Dep 't
of Revenue, 575 U.S. at 26 (quotation marks omitted), i.e., subjecting members of one biological
sex to “‘less favorable’ treatment” than similarly situated members of the other sex, Jackson, 544
U.S. at 174. When a federal-funding recipient separates sports based on sex, the recipient is not
discriminating based on sex because the recipient is treating the sexes differently with a sufficient
justification: the real biological differences between men and women. But when the recipient
separates sports based on sex and also creates a special exemption to that general distinction for
“gender identity,” the recipient is no longer treating the sexes differently based on a sufficient
justification. Because these recipients have thrown out the biological justification for sex
separation, they are discriminating on the basis of sex by separating the sexes without a valid basis
under Title IX.

Title IX’s athletics regulation—which is an accurate interpretation of Title IX, see Loper
Bright, 603 U.S. at 394; Grove City, 465 U.S. at 568—confirms this conclusion. That regulation
first sets out a “[g]eneral” rule prohibiting sex-separated teams: “No person shall, on the basis of
sex, be excluded from participation in, be denied the benefits of, be treated differently from another
person or otherwise be discriminated against in any interscholastic, intercollegiate, club or
intramural athletics offered by a recipient, and no recipient shall provide any such athletics
separately on such basis.” 34 C.F.R. § 106.41(a). It then lays out the only circumstance where
recipients may have “[s]eparate teams”: “Notwithstanding the requirements of paragraph (a) of
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this section, a recipient may operate or sponsor separate teams for members of each sex where
selection for such teams is based upon competitive skill or the activity involved is a contact sport.”
Id. § 106.41(b). Still, “where a recipient operates or sponsors a team in a particular sport for
members of one sex but operates or sponsors no such team for members of the other sex, and
athletic opportunities for members of that sex have previously been limited, members of the
excluded sex must be allowed to try-out for the team offered unless the sport involved is a contact
sport.” Id. And when a recipient sex-separates teams, Title IX requires the recipient to “provide
equal athletic opportunity for both sexes.” Id. § 106.41(c).

When a recipient separates sports teams based on sex and then creates a special exemption
for trans-identifying individuals, the recipient is violating Title IX. That is because the recipient’s
practice destroys the justification for segregating the teams at all—if the only basis for segregating
is the biological difference, yet the recipient is nevertheless letting some men play on women’s
teams, they can no longer justify the segregation under Title IX, so they are discriminating on the
basis of sex by having sex-segregated teams without an adequate justification. Indeed, these
recipients are not following the only circumstance where sex-separate teams are permissible under
Title IX: “where selection for such teams is based upon competitive skill or the activity involved
is a contact sport.” 34 C.F.R. § 106.41(b). In other words, when a recipient disregards the real
biological differences between boys and girls, it is now discriminating by separating the sexes
without any valid basis. Having thrown out the biological justification for sex-separate sports
teams, a recipient is akin to separated math classes where there are no relevant biological
differences between the sexes.

These recipients also violate Title IX in another respect: They are treating women worse
than men. While men get sex-separated teams where they are competing against their physical
equals, women get teams where they are facing unfair and unsafe competition from men with a
physical advantage. Put differently, while male sports maintain fair and safe competition, females
are forced to participate in unfair and unsafe competition, where female athletes risk injuries, are
displaced from podiums in athletic competitions, lose opportunities for advancement to regional
and national competitions, and miss out on critical visibility for college scholarships and
recognition. That unequal treatment is the denial of “equal athletic opportunity” in violation of
Title IX. 34 C.F.R. § 106.41(c); see Executive Order 14,201, 90 Fed. Reg. at 9279 (“In recent
years, many educational institutions and athletic associations have allowed men to compete in
women’s sports. This is demeaning, unfair, and dangerous to women and girls, and denies women
and girls the equal opportunity to participate and excel in competitive sports.”); McCormick v. Sch.
Dist. of Mamaroneck, 370 F.3d 275, 294-95 (2d Cir. 2004) (“Treating girls differently regarding a
matter so fundamental to the experience of sports—the chance to be champions—is inconsistent
with Title IX’s mandate of equal opportunity for both sexes.”); Soule v. Conn. Ass’n of Schs., 90
F.4th 34, 63 (2d Cir. 2023) (en banc) (Menashi, J., concurring) (“an education program risks Title
IX liability when it fails to distinguish between student athletes based on sex”). Just as it is
impermissible to give women’s teams fewer options or worse funding, it is impermissible to
subject them alone to competition with physically unequal people with a competitive advantage.
Thus, recipients that have chosen to disregard the real biological differences between boys and
girls, thereby failing to “provide equal athletic opportunity for members of both sexes” in violation
of Title IX. 34 C.F.R. § 106.41(c).

Title IX’s purpose confirms as much. See Abramski v. United States, 573 U.S. 169, 179
(2014) (“[The Court] must (as usual) interpret the relevant words not in a vacuum, but with
reference to the statutory context, structure, history, and purpose.” (quotation marks omitted)).
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Title IX was manifestly passed to promote “girls’ and women’s rights.” Adams, 57 F.4th at 817
(Lagoa, J., concurring); see McCormick, 370 F.3d at 286 (“Title IX was enacted in response to
evidence of pervasive discrimination against women with respect to educational opportunities.”).
And Title IX has achieved substantial success in that regard, especially in the realm of sports.
“[O]ne need not look further than the neighborhood park or local college campus to see the
remarkable impact Title IX has had on girls and women in sports.” Adams, 57 F.4th at 8§18 (Lagoa,
J., concurring). “In 1971, before Congress enacted the statute, approximately 300,000 girls and
3.67 million boys played competitive high school sports nationwide.” McCormick, 370 F.3d at
286. Today, Title IX “has had stellar results.” Louisiana, 737 F. Supp. 3d at 390.

Policies or practices that “‘comingl[e] both biological sexes in the realm of female athletics”
have “vast societal consequences” and “threaten to undermine one of Title IX’s major
achievements, giving young women an equal opportunity to participate in sports.” Adams, 57 F.4th
at 818, 821 (Lagoa, J., concurring) (brackets omitted); see Clark v. Arizona Interscholastic Ass’n
(Clark II), 886 F.2d 1191, 1193 (9th Cir. 1989) (“If males are permitted to displace females on the
school volleyball team even to the extent of one player ..., the goal of equal participation by
females in interscholastic athletics is set back, not advanced.”). This confirms that allowing special
exemptions based on “gender identity” for otherwise sex-separate sports violates Title IX.

b. Recipients that create special exemptions allowing trans-identifying
students to invade opposite-sex sensitive spaces such as bathrooms and
locker rooms violate Title IX.

The same is true for sensitive spaces like bathrooms and locker rooms. When a federal-
funding recipient separates bathrooms based on sex, the recipient is not discriminating based on
sex because the recipient is treating the sexes differently with a sufficient justification. But when
the recipient separates bathrooms based on sex and also creates a special exemption to that general
distinction for trans-identifying individuals, the recipient is no longer treating the sexes differently
based on a sufficient justification. Because these recipients have thrown out the biological
justification for sex separation, they are discriminating on the basis of sex by separating the sexes
without a valid basis under Title IX in violation of Title IX.

Allowing boys to invade sensitive female-only spaces also endangers girls’ privacy,
dignity, and safety, causing a hostile and unsafe educational environment that denies girls
educational opportunities. It is a “generally acceptable notion that the protection of individual
privacy will occasionally require some segregation between the sexes is beyond doubt—as then-
Professor Ruth Bader Ginsburg noted, ‘separate places to disrobe, sleep, and perform personal
bodily functions are permitted, in some situations required, by regard for individual privacy.”
Adams, 57 F.4th at 804 (emphasis in original) (alterations omitted) (quoting Ruth Bader Ginsburg,
The Fear of the Equal Rights Amendment, Wash. Post, Apr. 7, 1975, at A21). So unsurprisingly,
eliminating sex-separate bathrooms “render[s] the purpose of [Title IX] obsolete in terms of the
privacy interests Congress sought to protect by permitting sex-based segregation in sensitive areas
where separation has been traditional.” Tennessee, 737 F. Supp. 3d at 559.

By denying female students sex-separated intimate facilities, recipients violate students’
privacy and substantially increase the risk of sexual harassment and assault in these sensitive
spaces. See Tennessee, 737 F. Supp. 3d at 562 (“the risk of ‘inappropriate sexual behavior’ toward
other students would certainly be heightened too”). Although self-evident, a recently released
report finds that requiring women to undress or use the bathroom in the presence of men causes
distress in women, violates their right to privacy, and can deny women equal access to benefits of
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education programs and activities. See Reem Alsalem, Special Rapporteur on Violence Against
Women and Girls, Its Causes and Consequences, UN. Doc. A/79/325 at 5/24 (August 27, 2024),
https://docs.un.org/en/A/79/325. The report indicates that policies denying female students sex-
separated sensitive spaces increases the risk of sexual harassment, assault, voyeurism, and physical
and sexual attacks in unisex locker rooms and toilets. /d. Thus, “ignoring fundamental biological
truths between the two sexes deprives women and girls of meaningful access to educational
facilities.” Tennessee, 737 F. Supp. 3d at 561.

At bottom, recipients have an obligation under Title IX to all students in the provision of
sensitive spaces like restrooms and locker rooms, not just students who identify as “transgender.”
Separating sensitive facilities based on sex protects the sexes’ privacy, dignity, and safety. When
recipients of federal funding, like K-12 schools, colleges, and universities, do not maintain sex-
separate sensitive spaces but instead let males invade female-only spaces, these recipients
discriminate based on sex, create hostile and unsafe educational environments, and deny women
and girls equal access to educational benefits in violation of Title IX.

C. The Department of Education has authority to enforce Title IX and its
implementing regulations against noncompliant recipients of Federal
funding.

1. Recipients of federal funding are required to comply with all applicable
federal laws, including Title IX and all related Executive Orders.

Title IX’s regulation states that if the Department “finds that a recipient has discriminated
against persons on the basis of sex in an education program or activity under this part, or otherwise
violated this part,” then the noncompliant “recipient must take such remedial action” as the
Department “deems necessary to remedy the violation, consistent with 20 U.S.C. § 1682.” 34
C.F.R. § 106.3.

As a condition of receiving federal financial assistance from the Department, a recipient
must make an assurance that the education program or activity will be operated in compliance with
Title IX:

Every application for federal financial assistance shall as condition of its
approval contain or be accompanied by an assurance from the applicant or
recipient, satisfactory to the Assistant Secretary, that the education program or
activity operated by the applicant or recipient and to which this part applies will
be operated in compliance with this part. An assurance of compliance with this
part shall not be satisfactory to the Assistant Secretary if the applicant or
recipient to whom such assurance applies fails to commit itself to take whatever
remedial action is necessary in accordance with § 106.3(a) to eliminate existing
discrimination on the basis of sex or to eliminate the effects of past
discrimination whether occurring prior or subsequent to the submission to the
Assistant Secretary of such assurance.

(b) Duration of obligation . . . such assurance shall obligate the recipient for the
period during which federal financial assistance is extended.

34 C.F.R. § 106.4(a).
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34 C.F.R. § 106.6(b)-(c) also states:

(b) Effect of State or local law or other requirements. The obligation to comply
with this part is not obviated or alleviated by any State or local law or other
requirement which would render any applicant or student ineligible, or limit the
eligibility of any applicant or student, on the basis of sex, to practice any
occupation or profession.

(c) Effect of rules or regulations of private organizations. The obligation to
comply with this part is not obviated or alleviated by any rule or regulation of
any organization, club, athletic or other league, or association which would
render any applicant or student ineligible to participate or limit the eligibility or
participation of any applicant or student, on the basis of sex, in any education
program or activity operated by a recipient and which receives federal financial
assistance.

34 C.F.R. § 106.81 further states:

The procedural provisions applicable to Title VI of the Civil Rights Act of 1964
are hereby adopted and incorporated herein by reference. These procedures may
be found at 34 CFR §§ 100.6-100.11 and 34 CFR part 101. The definitions in
§ 106.30 do not apply to 34 CFR §§ 100.6-100.11 and 34 CFR part 101.

34 C.F.R. § 100.7 also states in relevant part:

(c) Investigations. The responsible Department official or his designee will make
a prompt investigation whenever a compliance review, report, complaint, or any
other information indicates a possible failure to comply with this part. The
investigation should include, where appropriate, a review of the pertinent
practices and policies of the recipient, the circumstances under which the
possible noncompliance with this part occurred, and other factors relevant to a
determination as to whether the recipient has failed to comply with this part.

(d) Resolution of matters. (1) If an investigation . . . indicates a failure to comply
..., the responsible Department official or his designee will so inform the
recipient and the matter will be resolved by informal means whenever possible.
If it has been determined that the matter cannot be resolved by informal means,
action will be taken as provided for in § 100.8.

And 34 C.F.R. § 100.8(d) states in relevant part:

If there appears to be a failure or threatened failure to comply with this
regulation, and if the noncompliance or threatened noncompliance cannot be
corrected by informal means, compliance with this part may be effected by the
suspension or termination of or refusal to grant or to continue federal financial
assistance or by any other means authorized by law. Such other means may
include, but are not limited to, (1) a reference to the Department of Justice with
a recommendation that appropriate proceedings be brought to enforce any rights
of the United States under any law of the United States (including other titles of
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the Act), or any assurance or other contractual undertaking . . . .

Moreover, all federal grant recipients from the Department are required to comply with all
applicable federal laws, including Title IX in this instance, and all related Executive Orders.
Specifically, 34 C.F.R. § 75.500 states in relevant part: “Each grantee must comply with the
following statutes and regulations: . . . Title IX of the Education Amendments of 1972 (20 U.S.C.
1681 et seq.), 34 CFR part 106. . ..” And 34 C.F.R. § 75.700 states:

A grantee must comply with § 75.500, applicable statutes, regulations, Executive
orders, stated institutional policies, and applications, and must use Federal funds
in accordance with the U.S. Constitution and those statutes, regulations,
Executive orders, stated institutional policies, and applications.

34 C.F.R. § 75.700 (emphasis added).
I1. Findings of Fact

A. The Minnesota Department of Education is a recipient of Federal funding
and subject to Title IX and to OCR’s enforcement authority.

The Minnesota Department of Education (MDE) is currently, and has been, for many years,
a recipient of federal financial assistance from the Department of Education. The funding the
Department of Education currently has allocated to MDE totals approximately $2.96 billion, of
which approximately $551 million remains available for drawdown by MDE, including both
discretionary grants and formula grants.

Moreover, federal funding applies directly and indirectly to educational opportunities for
students in Minnesota, including student athletic programs and activities. As a condition of
receiving federal financial assistance from the Department of Education, MDE has submitted to
the Department a Grant Certification dated April 25, 2025, applicable to all federal funding stating
in part:

[The] Minnesota Department of Education: . . .Will comply with all applicable
requirements of all other Federal laws, executive orders, regulations, and public
policies governing financial assistance awards and any Federal financial
assistance project covered by this certification document, including but not
limited to: . . . Title IX of the Education Amendments of 1972, as amended, 20
US.C. § 1681 et seq. . . .

Minnesota Department of Education Grants Certifications Report, SAM.gov (April 25, 2025)
(emphasis added).

The MDE is also a signatory to an “Assurance of Compliance with Title IX of the
Education Amendments of 1972 and the Regulation Issued by the Department” from 1977, that
remains in force. In that Assurance of Compliance, the MDOE agrees they will comply “with Title
IX and all applicable requirements imposed by or pursuant to the Department’s regulation issued
pursuant to Title IX.” Additionally, the MDE agrees they will:

Require any person, organization, group or other entity to which it subgrants or
with which it contracts, subcontracts or otherwise arranges to provide services
or benefits or to assist it in the conduct of any program covered by this assurance,
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or with which it contracts or otherwise arranges for the use of any facility
covered by this assurance, to comply fully with Title IX . . . and to submit to the
Department an assurance satisfactory to the Director, Office for Civil Rights, to
that effect. !4

Assurance of Compliance with Title IX of the Education Amendments of 1972 and the Regulation
Issued by the Department.

All federal grant recipients from the Department, including the MDE and subrecipient
Minnesota School districts, are required to comply with all applicable federal laws, including Title
IX in this instance, and all related Executive Orders. Specifically, 34 C.F.R. § 75.500, states in
relevant part: “Each grantee must comply with the following statutes and regulations: . . . Title IX
of the Education Amendments of 1972 (20 U.S.C. 1681 et seq.), 34 CFR part 106. . ..”

Further, 34 C.F.R. § 75.700 states:

A grantee must comply with § 75.500, applicable statutes, regulations, Executive
orders, stated institutional policies, and applications, and must use Federal funds
in accordance with the U.S. Constitution and those statutes, regulations,
Executive orders, stated institutional policies, and applications.

34 C.F.R. § 75.700 (emphasis added).

As a recipient of federal financial assistance from the U.S. Department of Education, the
MDE and subrecipient Minnesota school districts are subject to Title IX, its implementing
regulations, Executive Order 14,168, Defending Women from Gender Ideology Extremism and
Restoring Biological Truth to the Federal Government, 90 Fed. Reg. 8,615-16 (Jan. 30, 2025),
Executive Order 14,201, Keeping Men Out of Women'’s Sports, 90 Fed. Reg. 9,279 (Feb. 11, 2025)
(incorporating Executive Order 14,168’s definitions), and OCR’s enforcement jurisdiction.

B. Athletic Programs in Minnesota

Historically, interscholastic athletic opportunities for women and girls in the United States
have been limited, but the same cannot be said for men. For example:

Participation in intercollegiate sports has historically been emphasized for men
but not women. Partially as a consequence of this, participation rates of women
are far below those of men. During the 1977-78 academic year women students
accounted for 48 percent of the national undergraduate enrollment (5,496,000 of
11,267,000 students). Yet only 30 percent of the intercollegiate athletes are
women. The historic emphasis on men’s intercollegiate athletic programs has
also contributed to existing differences in the number of sports and scope of
competition offered men and women.

Policy Interpretation, 44 Fed. Reg. at 71,419'3; see Women’s Sports Foundation, 50 Years of Title

14 Minnesota Administrative Rule 3535.9910 requires local school districts to make similar assurances to the
Minnesota Department of Education, and indicates “federal and state financial assistance will be extended in reliance
on the representations.”

15 The Policy Interpretation applies to both intercollegiate and interscholastic athletics. 44 Fed. Reg. at 71,413.
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IX infographic (2022).1¢

An example of the historically limited interscholastic athletic opportunities for girls in
Minnesota is demonstrated by the disparities in athletic opportunities shown in data provided to
OCR by the MSHSL.:

Boys’ Alpine Skiing was first sanctioned by the MSHSL in 1932
Girls’ Alpine Skiing was first sanctioned by the MSHSL in 1976

Boys’ basketball was first sanctioned by the MSHSL in 1913
Girls’ basketball was first sanctioned by the MSHSL in 1974

Boys’ Cross Country was first sanctioned by the MSHSL in 1943
Girls’ Cross Country was first sanctioned by the MSHSL in 1975

Boys’ Golf was first sanctioned by the MSHSL in 1943
Girls’ Golf was first sanctioned by the MSHSL in 1977

Boys’ Hockey was first sanctioned by the MSHSL in 1945
Girls’ Hockey was first sanctioned by the MSHSL in 1995

Boys’ Nordic Skiing was first sanctioned by the MSHSL in 1932
Girls’ Nordic Skiing was first sanctioned by the MSHSL in 1976

Boys’ Tennis was first sanctioned by the MSHSL in 1950
Girls’ Tennis was first sanctioned by the MSHSL in 1974

Boys’ Wrestling was first sanctioned by the MSHSL in 1938
Girls” Wrestling was first sanctioned by the MSHSL in 2022

Because of the obvious physical advantages men and boys have over women and girls in
athletics, the MDE, Minnesota school districts, and the MSHSL, have, for many years, offered
sex-separated athletics programs in order to fulfill the equal opportunity and -effective
accommodation obligations under Title IX, which has been, and continues to be, permitted and
required by 34 C.F.R. § 106.41. And because there is sufficient interest and ability among female
students in Minnesota schools to sustain viable female-only interscholastic athletic teams, and
there is a reasonable expectation of interscholastic competition for girls’ teams, the MDE,
Minnesota school districts, and the MSHSL have provided a variety of sex-separated athletic
programs for boys and girls.!” A variety of sex-separated athletic programs is a proven way to
provide equal athletic opportunities for girls and women. See, e.g., Clark I, 695 F.2d at 1131
(“[T]he governmental interest claimed is redressing past discrimination against women in athletics
and promoting equality of athletic opportunity between the sexes. There is no question that this is

16 https://www.womenssportsfoundation.org/wp-content/uploads/2022/04/FINAL6 WSF-Title-IX-Infographic-
2022.pdf.

17 The actual separation by sex, however, is now illusory because of the existing policy allowing males to compete on
teams designated for girls. Furthermore, MSHSL has informed OCR that all boys sports are open to girls, including
when a girls’ team in that sport is available. As further explained below, such policy constitutes a facial violation of
34 C.F.R. 106.41(b).
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a legitimate and important governmental interest.”).

Because of the need for sex-separated interscholastic athletic programs for Minnesota
students, and the actual past provision of sex-separated athletic programs, the MDE promulgated
Administrative Rules regarding teams separated by sex:

SEPARATION BY TEAMS.

Subpart 1. Programs for students in the seventh grade and above. Athletic
programs for students in the seventh grade or above may include one or more
teams limited to participants of one sex whose overall athletic opportunities have
previously been limited.

Subp. 2. Programs for students in the sixth grade and below. Athletic programs
for students in the sixth grade or below shall be operated without restrictions on
the basis of sex, except that when overall athletic opportunities for one sex have
previously been limited and there is demonstrated interest by members of that
sex to participate on a team restricted to members of that sex, the educational
institution may provide a team restricted to members of that sex. The educational
institution shall make a biennial determination of students' demonstrated
interest. The method used shall be reported to the Department of Education in
conjunction with the report required by part 3535.3600.

Subp. 3. Provision of separate teams. Any public or private elementary or
secondary school may provide in the same sport two teams which are separated
according to sex when overall athletic opportunities for one sex have previously
been limited, but the team for the other sex may only be substantially separated
by sex. When an equal opportunity to participate is not provided to members of
a sex whose overall athletic opportunities to participate have previously been
limited, the school, where there is a demonstrated interest, shall provide separate
teams in sports which it determines will provide members of the excluded sex
with an equal opportunity and which will attempt to accommodate their
demonstrated interest.

Subp. 4. Try outs for opposite team. When overall athletic opportunities for one
sex have previously been limited, members of that sex shall be permitted to try
out and, if successful, to participate on any team in any sport. This part does not
prohibit any elementary or secondary school from making participation on a
team in a sport dependent upon a demonstrated level of skill and ability. When
an educational institution has established a team exclusively for members of the
sex whose overall athletic opportunities have previously been limited, members
of the other sex may not try out for or participate on that team.

M.AR. § 3535.3200.

Consistent with the requirements of Title IX, when sex-separated teams are provided, the
MDE Administrative Rule states they must be treated equally:

CREATING EQUAL OPPORTUNITY FOR TWO TEAMS.

When two teams in the same sport are provided pursuant to part 3535.3200,
subpart 1, the two teams shall be treated in a substantially equal manner. Public
and private elementary and secondary schools shall accomplish this to the extent
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that they are applicable in a given situation by providing that:
A. equipment, supplies, and uniforms for each team are comparable;

B. the games and competitive events for each team are scheduled so
that the number of opportunities to perform before an audience are
comparable;

C. the practice sessions and competitive events scheduled for each
team are at equally desirable time periods;

D. the travel and per diem allowances per participant are
comparable;

E. the amount of coaching provided for members of each team is
comparable;

F. the locker rooms, practice, and competitive facilities for each
team are comparable;

G. the medical services for each team are comparable;

H. the publicity produced by the school for each team is comparable;
and

I. the expenditure, excluding salary of the coach, per participant on
each team is substantially equal. Per participant expenditure
excludes gate receipts and other revenues generated by that sport.
When an item or items of expense are not separated, the expense
shall be prorated to the teams according to the number of
participants.

M.A.R. § 3535.3400.
MDE defines the following terms in its Athletic Rule:
DEFINITIONS.

Subpart 1. Scope. All the words listed shall have the meaning herein ascribed to
them.

Subp. 2. Athletic program. “Athletic program” means all interscholastic and
intramural sports offered to students by public and private elementary and
secondary educational institutions.

Subp. 3. Interscholastic athletic program. “Interscholastic athletic program”
means all athletic activities offered within a school the purpose of which is to
provide opportunities for students to compete with other students on like teams
in other schools within an organized conference under the auspices of the
Minnesota State High School League or with other like teams in other schools
operating under separate jurisdictions.

Subp. 4. Intramural athletic program. “Intramural athletic program” means all
noninterscholastic athletic activities offered within a school, which are not a part
of the regular physical education curriculum, designed to provide students
athletic opportunities, experiences, and the development of competencies in a
variety of sports.
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Subp. 5. Participate. “Participate” means for interscholastic sports, a student has
been selected by the coach to be a member of a particular athletic team, inclusive
of varsity, junior varsity, and sophomore teams, after the tryout period has
ended.

Subp. 6. Participation rate for a particular sex in the interscholastic athletic
program. “Participation rate for a particular sex in the interscholastic athletic
program’ means the ratio of the number of participants of that sex in the athletic
program to the number of students of that sex in the student body.

Subp. 7. Participation rate for a particular sex in the intramural athletic program.
“Participation rate for a particular sex in the intramural athletic program” means
the ratio of the number of participants of that sex in the athletic program to the
number of students of that sex in the student body.

M.A.R. § 3535.3000.

The MDE requires school districts to determine student interest in athletics and to ensure
equal opportunities for “female” students. MDE Administrative Rule 3535.3300 states in relevant
part:

BIENNIAL DETERMINATION OF STUDENT INTEREST.

Public and private elementary and secondary schools shall make a biennial
determination of student demonstrated interest. Schools shall report the method
used to make the determination to the Department of Education . . . Student
demonstrated interest shall be considered in the selection of those athletic
activities to be provided in the athletic program for the purpose of providing
separate teams or sports for members of previously excluded sex.

Public and private elementary and secondary schools shall provide equal
opportunity for members of each sex to participate in both their intramural and
interscholastic athletic program by responding to the following considerations.

The number of opportunities for females to participate on teams is to be
comparable to the number of opportunities for males to participate on teams in
each school year in the interscholastic athletic program and comparable, as well
as in the intramural athletic program. The equipment, supplies, and uniforms for
each sport are to be comparable for both sexes. The locker rooms, practice, and
competitive facilities are to be comparable for both sexes. The medical services
are to be comparable for both sexes. The participation rates for members of both
sexes are to be comparable while recognizing the voluntary nature of student
involvement in interscholastic and intramural athletics.

M.A.R. § 3535.3300.
Examples of sex-separated athletic programs offered to students in Minnesota include: '8

¢ Badminton (Girls)
e Basketball (Boys and Girls)
e Cross Country (Boys and Girls)

18 MSHSL 2024-2025 Handbook, p 2. See also footnote 14.
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Golf (Boys and Girls)
Gymnastics (Girls)

Hockey (Boys and Girls)
Lacrosse (Boys and Girls)
Alpine Skiing (Boys and Girls)
Soccer (Boys and Girls)

Softball (Girls)

Swimming & Diving (Boys and Girls)
Synchronized Swimming (Girls)
Tennis (Boys and Girls)

Track & Field (Boys and Girls)
Volleyball (Boys and Girls)

e  Wrestling (Boys and Girls)

But once the MDE, Minnesota school Districts, and the MSHSL began permitting boys to
compete in athletic programs designated for girls based on a student’s “gender identity,” the
educational benefit of sex-separated athletic opportunities for girls has been eliminated because
athletic programs are no longer sex-separated.

Then, on December 4, 2014, without any corresponding change to the Title IX athletics
regulation, the MSHSL adopted a policy allowing males athlete to compete in interscholastic
athletic programs designated for women and girls. OCR finds that the change in policy and practice
eliminated the availability of all-female interscholastic athletic programs in Minnesota, resulting
in disparities of a substantial and unjustified nature in the benefits, treatment, services, and
educational opportunities afforded to female athletes with no meaningful impact on the benefits,
treatment, services, and educational opportunities afforded to male student athletes.

As detailed herein, the MSHSL’s change in policy and practice to allow male students to
participate in interscholastic athletic programs designated for women and girls has discriminated
based on sex, resulted in the denial of educational opportunities to female student athletes,
including scholarship opportunities, playing time, publicity, and recognition, and denied women
and girls the opportunity and benefit of playing in an all-female interscholastic athletic program.
Male student participation in interscholastic athletic programs designated for women and girls has
also increased danger of injury and presented unfair levels of competition for girls and women,
while at the same time, male athletic programs have not been similarly impacted in such a negative
way.

C. Minnesota’s policies and guidance adopt gender ideology, eviscerate sex-
separate activities, and endanger girls’ safety, privacy, and mental health.

1. Minnesota Department of Education

The MDE was established under Minnesota state law and is under the administrative
control of the Commissioner of Education (Commissioner), who is appointed by the Governor.
Minn. Stat. § 127A.05, Subd. 1. The Commissioner exercises general supervision over public
schools and public educational agencies in the state. /d. at Subd. 3.

The Commissioner shall recommend to the Governor and legislature such modification and
unification of laws relating to the state system of education as shall make those laws more readily
understood and more effective in execution. Minn. Stat. § 127A.06.



Case 1:26-cv-00022-MRD-PAS  Document 1-13  Filed 01/13/26  Page 29 of 62 PagelD
Page 28 —05254060, 05258901, and 25-626-433-RV-CRRA3Rtter of Findings (violation)

The Commissioner may accept and administer federal funding. Minn. Stat. § 127A.09,
Subd. 1. If the granting federal agency requires a state plan addressing policy for expenditure, the
Commissioner shall adopt a state plan in conformity with state and federal regulations and
guidelines prior to commissioner acceptance. /d. at Subd. 2.

The Commissioner may reduce or withhold a school district’s state aid for any school year
whenever the board of the district authorizes or permits violations of law within the district by
noncompliance with state laws prohibiting discrimination because of race, color, creed, religion,
national origin, sex, age, marital status, status with regard to public assistance or disability. Minn.
Stat. § 127A.42, Subd. 2. Additionally, the Commissioner shall adopt rules that must direct school
districts to file with the Commissioner assurances of compliance with state and federal laws
prohibiting discrimination. /d. at Subd. 3.

On an annual basis, the Commissioner shall obtain and review information from the
Minnesota State High School League including a list of all complaints filed with the league and
all lawsuits filed against the league and the disposition of those complaints and lawsuits,
information about league policies and rules, and may review all league activities or league-related
issues when the Commissioner believes this review is warranted. Minn. Stat. § 128C.20.

The Commissioner is authorized to conduct on-site reviews of school districts to assure the
application of certain laws regarding discrimination on the basis of race, color, national origin,
sex, and disability.!® The on-site reviews include a review of Title IX compliance.?’ The
Commissioner also provides training opportunities on civil rights compliance to school district
staff.?!

Pursuant to the MDE’s Administrative Regulations, the Commissioner is responsible for
determining whether school districts are violating federal law prohibiting discrimination and if a
school district is not in compliance with federal law, take action to bring the school district into
compliance or begin proceedings to suspend or terminate that school district’s federal assistance.
Under Minnesota Administrative Rules (M.A.R.) § 3535.2800(B), entitled “Duties of the
Commissioner,” the Commissioner is required to:

In order to determine whether a violation of federal laws prohibiting
discrimination has occurred: within 90 days of the receipt of the data, the
commissioner of education shall review it to determine whether a school district
is in compliance with federal law prohibiting discrimination; if, after reviewing
the data and finding what appears to be a violation of federal law, the
commissioner shall make a prompt investigation; and if the investigation
indicates noncompliance with federal law, the commissioner shall inform the
school district. If the noncompliance cannot be resolved by informal means, the
commissioner may proceed to suspend or terminate federal assistance.

M.AR. § 3535.2800.

The MDE has published on its website, a resource entitled: “A Toolkit for Ensuring Safe
and Supportive Schools for Transgender and Gender Nonconforming Students (2017),” (Toolkit)
and indicates the Toolkit, “helps school districts and charter schools create school environments

19 https://education.mn.gov/MDE/dse/civil/
20 14.
21 https://education.mn.gov/MDE/dse/civil/TrainingCivilRightsCompliance/
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... required by federal or state law.”

In the Toolkit (Revised: September 25, 2017), the MDE indicates, “During the last three
years, an increasing number of school and school district administrators and staff members as well
as students and families have contacted the Minnesota Department of Education seeking technical
assistance on how to ensure safe, supportive and inclusive environments for all students, including
transgender and gender nonconforming students.” Toolkit, p.1. The Toolkit was “compiled to
provide information to assist schools in establishing or amending school policies.” Id. at p.2.

The Toolkit states: “Gender identity, assigned sex and sexual orientation are separate
identity characteristics. ... Any student, including transgender and gender nonconforming
students, may be heterosexual, gay, lesbian or bisexual. Gender identity does not correlate with
sexual orientation.” Id. The Toolkit provides the following definitions for school district staff to
observe:

Gender identity — an individual’s innate sense of one’s own gender; a deeply
held sense of psychological knowledge of one’s own gender, regardless of the
gender assigned at birth.

Gender expression — the external appearance, characteristics or behaviors
typically associated with a specific gender.

Gender nonconforming — people whose gender expression differs from
stereotypical expectations, such as “feminine” boys, “masculine” girls, and
those who are perceived as androgynous or gender nonbinary.

Sexual orientation — refers to the sex of those to whom one is sexually and
romantically attracted. Categories of sexual orientation typically have included
attraction to members of one's own sex (gay or lesbian), attraction to members
of the other sex (heterosexual) and attraction to members of both sexes
(bisexual).

Transgender — an umbrella term for people whose gender identity, gender
expression or behavior does not conform to that typically associated with the sex
to which they were assigned at birth.

Id. at pp. 1-2.

The MDE Toolkit provides the following guidance to school districts regarding Athletics,
Restrooms, and Locker Rooms, relating to gender identity:

Athletics

Sports provide youth with unique opportunities to improve their physical fitness
and develop valuable life skills such as goal setting, perseverance, teamwork
and a commitment to fair play. Title IX requires schools provide transgender
students with the right to participate in such activities, including athletics, in a
manner consistent with their gender identity. The Minnesota State High School
League allows participation for all students regardless of their gender identity or
expression in an environment free from discrimination with an equal opportunity
for participation in athletics and fine arts. (footnote referencing 34 C.F.R.
§106.41(a) omitted).

If a school does not allow a student to participate on the team consistent with
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their gender identity or gender expression, a student or the student’s family can
make an appeal to the Minnesota State High School League (MSHSL)
(http://www.mshsl.org/mshsl/index.asp). The Eligibility Appeal Procedures for
a transgender student is outlined in the 300.00 Bylaws: Administration of
Student Eligibility
(http://www.mshsl.org/mshsl/Publications/code/handbook/300
Bylaws.pdf?year=2016) section of MSHSL’s Official Handbook For questions
and assistance regarding eligibility appeal procedures, contact the MSHSL at
(763) 560-2262.

Restrooms, Locker Rooms and Hotel Accommodations

Title IX and the Minnesota Human Rights Act declare that it is an unfair
discriminatory to deny any student the full and equal enjoyment of any
educational institution such as a public school. Schools ensure full and equal
enjoyment of public accommodations for students where they are not
stigmatized or segregated from the rest of the general student population when
in exercising their right to the public accommodation.

“A policy that requires an individual to use a bathroom that does not conform to
his or her gender identity punishes that individual for his or her gender
nonconformance, which in turn violates Title IX.” Whitaker v. Kenosha Unified
School District, (7" U.S. Circuit Court of Appeals, May 30, 2017). (footnote
omitted).

Within the school setting, school officials and leaders need to ensure that all
students have access to restrooms, have access to locker rooms to fully
participate in classes, sports and activities and have access to hotel
accommodations when travelling with school groups for athletic, educational
and/or cultural purposes.

Schools should work with transgender and gender nonconforming students to
ensure that they are able to access needed facilities in a manner that is safe,
consistent with their gender identity and does not stigmatize them. Privacy
objections raised by a student in interacting with a transgender or gender
nonconforming student may be addressed by segregating the student raising the
objection provided that the action of the school officials does not result in
stigmatizing the transgender and gender nonconforming student.

Restrooms

Transgender and gender nonconforming students should be afforded the
opportunity to use the restroom of their choice. Some students may feel
uncomfortable with using a restroom with a transgender or gender
nonconforming student. Any student who wishes not to share a restroom with a
transgender or gender nonconforming student can be provided a private space
such as a single-user restroom. Many schools have chosen to make single-stall
restrooms available to all students. For example, some schools have re-purposed
a staff restroom into a single user restroom for all students to use.

Locker Rooms
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Students use locker rooms during their school day for physical education classes,
sports and other activities. Some transgender and gender nonconforming
students may prefer a private space while others may wish to use the locker room
consistent with their gender identity. Coaches should consider how they can
utilize privacy curtains, restrooms and separate changing schedules to provide
for privacy for all students.

Hotel Accommodations

If students are to be separated based on gender when travelling for athletic,
educational or cultural activities, school officials should allow a transgender or
gender nonconforming student the opportunity to room with peers who match
the student’s gender identity unless the transgender or gender nonconforming
student requests otherwise. At times, any student may have specific needs for
privacy and the school can make arrangements based on that student’s wishes.

Toolkit, pp. 8-10.

On February 19, 2025, the Commissioner sent a “Reminder about Student Civil Rights” to
Minnesota Educators and School Leaders. The communication, in part, reminded local school
officials of the MDE’s Toolkit for Ensuring Safe and Supportive Schools for Transgender and
Gender Nonconforming Students (2017).

The MDE has a statutory procedure in place that empowers the Commissioner to ensure
school districts comply with Title IX, but the MDE has failed to exercise that authority and in fact
has directed school districts and the Minnesota State High School League to take action that
violates Title IX. In particular, the MDE has failed to take action to assure the Department and the
MDE that the school districts which operate or sponsor education programs and activities,
including interscholastic athletics that are facilitated through the Minnesota State High School
League, take no action affecting a student that Title [X would prohibit the MDE from taking. To
the contrary, the MDE’s policies and guidance act to encourage subrecipient school districts and
the Minnesota State High School League to take action that violates Title IX.

2. Minnesota State High School League

The Minnesota State High School League (MSHSL) is a nonprofit corporation organized
under Minnesota State law. Minn. Stat. § 128C.01, Subd. 1. The MSHSL is also a political
subdivision of the State of Minnesota and is considered a state agency. Minn. Stat. §§ 128C.15,
128C.22. The MSHSL has a 22-member governing board, four of which are appointed by the
Governor. Minn. Stat. § 128C.01, Subd. 4.2

The MSHSL provides service, leadership, and extra-curricular opportunities to more than
500 member schools.?? The MSHSL is made up of high schools whose governing boards have
delegated their control of extracurricular activities, which include interscholastic athletics, to the
MSHSL. Minn. Stat. § 128C.01, at Subd. 2. To be eligible for membership in the MSHSL, “the

22 Title VI of the Civil Rights Act of 1964 (Title VI) and its implementing regulation at 34 C.F.R. Part 100, prohibits
discrimination on the basis of race, color, or national origin in any program or activity receiving federal financial
assistance. Although a review of Title VI was not the focus of this investigation, OCR notes Minn. Stat. § 128C.01,
Subd. 4, states in part: “At least one of [the Governor’s appointments to the MSHSL Board] must be an American
Indian, an Asian, a Black, or a Hispanic.” This appears to be a facial violation of Title VI.

23 https://www.mshsl.org/about
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governing board of each such school must pass a resolution applying for membership for each of
its high schools in which it agrees to abide by and enforce the Articles of Incorporation,
Constitution, Bylaws and Regulations of the League.” Constitution of the Minnesota State High
School League, 204.01.2* Member school districts are required to pay annual membership dues to
the MSHSL. /d. at 205.00.

The MSHSL oversees contests by and between pupils of the Minnesota high schools that
are delegated to it under state law. Minn. Stat. § 128C.01, at Subd. 3. The MSHSL establishes,
conducts, and regulates championship high school tournament activities and determines the
number of classes in all interscholastic athletic activities under its jurisdiction. Minn. Stat.
§ 128C.05.

The MSHSL “Founding Purposes” include:

The Minnesota State High School League is organized for the following
educational purposes:

e To provide, promote, manage and administer a program of activities for
students of the member schools on subsection, section and state levels
in athletics and fine arts.

e To establish uniform and equitable rules for students in extra-curricular
activities.

e To elevate standards of sportsmanship and to encourage the growth of
responsible citizenship among students, member schools and their
communities.

e To protect students, member schools and their communities from
exploitation by special interest groups.

e To provide mutual benefit and relief plans for the assistance of students
injured in extra-curricular activities in meeting medical and hospital
expenses incurred by reason of such injuries.

e To serve the best interests of member schools and their students by
providing a medium of cooperation and coordination in educational
fields of endeavor and a series of related activities on a state-wide basis,
which they individually could not achieve or accomplish for their
students and which aid and assist the schools in maintaining a constantly
improved program.

MSHSL, About (emphasis added).?®

The MSHSL created a “Transgender Eligibility Appeal Procedures for a Male to Female
(MTF) Student” process for male students who identify as “transgender” and who want to compete
against female students in athletic programs designated for girls. This policy first appeared in the
2015-2016 MSHSL Handbook in Section 300.00 Bylaws: Administration of Student Eligibility.
The policy change was adopted by the MSHSL Board of Directors on December 4, 2014. MSHSL
Minutes of the Board of Directors Meeting, December 4, 2014, p. 2.

24 https://www.mshsl.org/sites/default/files/2024-07/mshsl-handbook-constitution.pdf
25 https://www.mshsl.org/about
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The MSHSL then amended the policy on February 4, 2016 “as recommended by the
Minnesota Department of Education.” See revisor’s note at the conclusion of Section 300.00,
Paragraph 4, p. 53 of the 2016-2017 MSHSL Handbook. The primary change to the policy appears
to rename the appeals process to “Eligibility Appeal Procedures for a Transgender Student.”

The appeals process published under the 2024-2025 MSHSL Handbook, Section 300.00
Bylaws: Administration of Student Eligibility, remains entitled “Eligibility Appeal Procedures for
a Transgender Student.” The procedure states in part:

3. Eligibility Appeal Procedures for a Transgender Student

A. Introduction: In accordance with applicable state and federal laws, rules and
regulations, the Minnesota State High School League allows participation for all
students consistent with their gender identity or expression in an environment
free from discrimination with an equal opportunity for participation in athletics
and fine arts.

B. Transgender Eligibility Appeal Procedures: The application to appeal a
transgender eligibility determination is limited to the following circumstances:

1) The school must have made a determination of ineligibility based on the
student’s gender identity after receiving information that the student has a
consistent gender identity or that the gender identity is sincerely held as part of
the student’s core identity and the gender identity is different from the student’s
sex assigned at birth and that the student wishes to participate in athletics in a
manner consistent with the student’s gender identity. . .

5) Following a complete review of the information, the Independent Hearing
Officer’s recommendation shall be effective until reviewed by the MSHSL
Board of Directors at its next regularly scheduled meeting.

6) If the Independent Hearing Officer affirms the eligibility of the student, the
student will be eligible to participate in MSHSL activities consistent with the
student’s gender identification for the balance of the student’s high school
eligibility.

2024-2025 MSHSL Handbook, pp. 61-62.

The MSHSL has acknowledged to OCR there are male students competing against female
students in Minnesota athletic programs designated for girls and that the MSHSL has utilized the
“Transgender Student” eligibility Fair Hearing appeal procedure for students who wished to appeal
a school’s determination of the student’s eligibility to participate on a team designated for the
opposite sex. The MSHSL informed OCR that the recommendation of the independent hearing
officer in each of those appeals was to grant the student’s eligibility.

The MSHSL has also acknowledged to OCR despite knowing that male students are
participating against female students in athletic programs designated for girls, the MSHSL does
not collect information related to such students’ participation in MSHSL athletic competitions, and
the MSHSL does not track “adverse impacts on female athletes regarding participation,
competitive outcomes, potential awards or visibility to colleges.”

It is noted the 2024-2025 MSHSL Handbook includes the following reference to Minnesota
State law relating to Sex Discrimination in Athletic Programs, which appears to contradict the
MSHSL policy that allows male athletes to compete on teams designated for female athletes:
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STATE LEGISLATION
121A.04 Athletic Programs; Sex Discrimination.
Subdivision 1. Purpose.

The legislature recognizes certain past inequities in access to athletic programs
and in the various degrees of athletic opportunity previously afforded members
of each sex, race, and ethnicity. The purpose of this section is to provide an equal
opportunity for members of each sex and members of all races and ethnicities to
participate in athletic programs.

Subd. 2. Equal opportunity in athletic programs.

Each educational institution or public service shall provide equal opportunity for
members of each sex and members of all races and ethnicities to participate in
its athletic program. In determining whether equal opportunity to participate in
athletic programs is available for the purposes of this section, at least the
following factors shall be considered to the extent that they are applicable to a
given situation: whether the opportunity for males and females to participate in
the athletic program reflects the demonstrated interest in athletics of the males
and females in the student body of the educational institution or the population
served by the public service; whether the opportunity for members of all races
and ethnicities to participate in the athletic program reflects the demonstrated
interest in athletics of members of all races and ethnicities in the student body
of the educational institution or the population served by the public service;
whether the variety and selection of sports and levels of competition effectively
accommodate the demonstrated interests of members of each sex; whether the
variety and selection of sports and levels of competition -effectively
accommodate the demonstrated interests of members of all races and ethnicities;
the provision of equipment and supplies; scheduling of games and practice
times; assignment of coaches; provision of locker rooms; practice and
competitive facilities; and the provision of necessary funds for teams of one sex.

Subd. 3. Exceptions.

(a) Notwithstanding any other state law to the contrary, in athletic programs
operated by educational institutions or public services and designed for
participants 12 years old or older or in the 7th grade or above, it is not an unfair
discriminatory practice to restrict membership on an athletic team to participants
of one sex whose overall athletic opportunities have previously been limited.

(b) When an educational institution or a public service provides athletic teams
for children 11 years old or younger or in the 6th grade or below, those teams
shall be operated without restrictions on the basis of sex, except that when
overall athletic opportunities for one sex have previously been limited and there

%6 1t is noted the Minnesota Legislature amended the Athletic Programs; Sex Discrimination statute, M.S. § 121A.04,
in 2023, to internationally eliminate the term “both sexes” from the athletics statute, with Minnesota bill number
HF2497. The Governor signed the measure into law on May 24, 2023.
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is a demonstrated interest by members of that sex to participate on a team
restricted to members of that sex, the educational institution or public service
may provide a team restricted to members of that sex.

(c) When two teams in the same sport are in fact separated or substantially
separated according to sex, the two teams shall be provided with substantially
equal budgets per participant, exclusive of gate receipts and other revenues
generated by that sport, and in all other respects shall be treated in a substantially
equal manner. However, nothing in this section shall be construed to require the
two teams to conduct combined practice sessions or any other combined
activities related to athletics.

(d) If two teams are provided in the same sport, one of these teams may be
restricted to members of a sex whose overall athletic opportunities have
previously been limited, and members of either sex shall be permitted to try out
for the other team.

(e) Notwithstanding the provisions of paragraphs (a), (b), and (d), any wrestling
team may be restricted to members of one sex whether or not the overall athletic
opportunities of that sex have previously been limited, provided that programs
or events are provided for each sex to the extent the educational institution or
public service determines that these programs or events are necessary to
accommodate the demonstrated interest of each sex to participate in wrestling.

Subd. 4. Provision of separate teams.

When an equal opportunity to participate in the elementary or secondary school
level athletic program of an educational institution or public service is not
provided to members of a sex whose overall athletic opportunities have
previously been limited, that educational institution or public service shall,
where there is demonstrated interest, provide separate teams for members of the
excluded sex in sports which it determines will provide members of that
excluded sex with an equal opportunity to participate in its athletic program and
which will attempt to accommodate their demonstrated interests.

Subd. 5. Rules.

The commissioner of education, after consultation with the commissioner of
human rights must promulgate rules in accordance with chapter 14 to implement
this section to prevent discrimination in elementary and secondary school
athletic programs operated by educational institutions. The rules promulgated
by the commissioner pursuant to this section shall not require athletic
competition or tournaments for teams whose membership may be restricted to
members of a sex whose overall athletic opportunities have previously been
limited to be scheduled in conjunction with the scheduling of athletic
competition or tournaments for teams whose membership is not so restricted by
this section. Any organization, association or league entered into by elementary
or secondary schools or public services for the purpose of promoting sports or
adopting rules and regulations for the conduct of athletic contests between
members shall provide rules and regulations and conduct its activities so as to
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permit its members to comply fully with this section. The rules of that
organization, association or league may provide separate seasons for athletic
competition or tournaments in a sport for teams whose membership may be
restricted to members of a sex whose overall athletic opportunities have
previously been limited from athletic competition or tournaments established for
teams in that same sport whose membership is not so restricted by this section,
and its rules may prohibit a participating student from competing on more than
one school team in a given sport during a single school year.

2024-2025 MSHSL Handbook, p. 126 (emphasis added).

The MSHSL and various school districts who use the MSHSL are members of the National
Federation of State High School Associations (NFHS). The NFHS implicitly recognizes there are
physical differences between boys and girls that are so significant, such that the differences
between the sexes not only justify, but require, high school athletic programs to provide sex-
separated athletics in many sports. This is evidenced by the different standards in boys’ and girls’
athletic competitions for equipment in several sports that would constitute impermissible sex
discrimination unless supported by the fact that boys and men have physical advantages over girls
and women in many sports, including the following sample of examples:?’

e Basketball: boys use a ball that is 29.51n (size 7), and girls use a ball that
is 28.51n (size 6);

e Shot put: the minimum weight of the shot is 12 1bs. (5.443kg) for boys
and 8.818 1bs. (4.0kg) for girls; for boys, the minimum diameter shall be
no less than 3.873 inches (98.4mm), while maximum diameter shall not
exceed 4.625 inches (117.5mm) and for girls, the minimum diameter shall
be no less than 3.740 inches (95mm), while maximum diameter shall be
no more than 4.331 inches (110mm);

e Discus: the minimum weight of the discus is 3.527 lbs. (1.6kg) for boys
and 2.205 1bs. (1.0kg) for girls; the diameter of the boys’ discus must be
at least 8.228 inches (209mm), but not more than 8.307 inches (21 1mm),
the diameter of the girls’ discus must be at least 7.087 inches (180mm),
but not more than 7.165 inches (182mm);

e Hurdles: boys use hurdles that are 39 inches high, girls use hurdles that
are 33 inches high;

e Lacrosse: boys’ lacrosse is a full-contact sport, requiring protective gear
like helmets, shoulder pads, and gloves, while girls’ lacrosse is non-
contact and typically only requires eyewear and a mouthguard;

e Long jump: Recommended distances from the foul line or take off board
for boys is 12 feet, for girls 8 feet; and

e Triple jump: Recommended distances from the foul line or take off board
for boys is 32 feet, for girls 24 feet.

27 https://www.nfhs.org/media/6892897/nths-track-and-field-pre-meet-notes 2023 final.pdf;
https://www.nfhs.org/media/7213496/rule-comparison-document-24-25-final-v2.pdf;
https://www.osaa.org/docs/btf/2023 Shot Put and Discus Implement Specifications.pdf;
https://www.nfhs.org/media/5989329/2023-nfhs-track-and-field-field-events-diagrams-final.pdf
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2023 NFHS Track and Field Pre-Meet Notes., p. 12.

The physiological differences between males and females exist regardless of how a person
claims to identify and regardless of what medical interventions the person has undergone. See,
e.g., Adams, 57 F.4th at 819-21 (Lagoa, J., concurring). That is why “the Title IX framework
effectively requires a recipient to maintain separate sports teams.” Soule, 90 F.4th at 63 & n.8
(Menashi, J., concurring) (collecting cases). “Without a gender-based classification in competitive
contact sports, there would be a substantial risk that boys would dominate the girls’ programs and
deny them an equal opportunity to compete in interscholastic events.” O ’Connor, 449 U.S. at 1307
(Stevens, J., in chambers). Separating competitive-skill and contact-sport athletic programs by sex
promotes equal athletic opportunity, as Title IX and longstanding regulations require. See Clark I,
695 F.2d at 1131 (“[T]he governmental interest claimed is redressing past discrimination against
women in athletics and promoting equality of athletic opportunity between the sexes. There is no
question that this is a legitimate and important governmental interest.”).

3. Minnesota School District Policies

Several Minnesota school districts have policies that permit male students to participate in
student athletic programs designated for girls and to use restrooms and locker rooms designated
for girls. The Anoka-Hennepin School District engages in this conduct. The district is a member
of the MSHSL and receives federal funding from the MDE.?8

Anoka-Hennepin School District policy 102.0 states in part:

[A]ll students, including transgender and gender non-conforming students, shall
be permitted to use any and all facilities consistent with their gender identity.
Transgender and gender non-conforming students will only be required to use
individual and/or otherwise separate facilities if every student is required to do
SO.

This policy applies to all of the academic and nonacademic programs of the
district, including, for example, coursework, co-curricular and extracurricular
activities, and other rights or privileges of enrollment. This policy will be
enforced before, during, or after school hours on all school property, including
the school bus, school functions, or events held at other locations.

Anoka-Hennepin School District policy 102.0.
Anoka-Hennepin School District policy 102.0G further states in part:

The District will provide all students with access to use all facilities consistent
with the students’ gender identity. . . . Transgender and gender non-conforming
students may only be required to use individual-user or otherwise separate
facilities if every student is required to do so.

Anoka-Hennepin School District policy 102.0G.
The Anoka-Hennepin School District 2024-25 School Handbook states in part:

28 The Anoka-Hennepin School District received over $6.8 million form the U.S. Department in FY24.
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The Minnesota State High School League has also adopted a policy addressing
eligibility determination for male-to-female transgender student athletes stating
in general that all students, regardless of their gender identity or expression,
should be allowed to participate in athletics in an “environment free from
discrimination.”

Anoka-Hennepin School District 2024-25 School Handbook, p 21.%

The Minneapolis Public Schools also engages in this conduct. The Minneapolis Public
Schools is a member of the MSHSL and receives federal funding from the MDE.*® Minneapolis
Public Schools adopted Policy 5025, entitled “Gender Inclusion,” that states in part:

GENDER-SEGREGATED FACILITIES

All students shall have access to gendered facilities and school-sponsored
programs that are consistent with the student’s gender identity. . . .

Restroom Accessibility

. . . students shall have access to the restroom that corresponds to their gender
identity asserted at school . . .

Locker Room Accessibility

... Unless the student requests otherwise, transgender and gender expansive
students should have access to the locker room that corresponds to the student’s
gender identity asserted at school, like all other students. . .In no case shall a
transgender student be required to use a locker room that conflicts with the
student’s gender identity.

PHYSICAL EDUCATION AND HEALTH EDUCATION CLASSES AND
INTRAMURALSPORTS

All students shall be permitted to participate in . . . intramural sports and
activities in a manner consistent with their gender identity.

INTERSCHOLASTIC COMPETITIVE SPORTS TEAMS/ACTIVITIES

All students shall be permitted to participate in interscholastic athletics in a
manner consistent with their gender identity and in compliance with the
applicable regulations of the Minnesota State High School League (MSHSL).

Minneapolis Public Schools Policy 5025: Gender Inclusion.?!

2https://www.ahschools.us/domain/2216;https://drive.google.com/file/d/1PBbSGGFFIANHDIibt6 ECtEWC90JyB8X
2v/view?usp=sharing

39 The Minneapolis Public Schools received over $31.5 million form the U.S. Department in FY24.

31 https://mps.municipalcodeonline.com/book ?type=policies#name=Policy 5025: Gender Inclusion
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4. Invasion of Privacy

The harms caused by the MDE, school district, and MSHSL bathroom and locker room
policies are not hypothetical. The policies affect real students. In [redacted content], a [redacted
content] female student at [redacted content] in Minnesota ([redacted content] is a member of the
MSHSL) expressed her experience having to share restroom and locker room facilities with boys
at school, and the impact it had on her educational opportunities.*? The young lady reported that
she was in the locker room after gym class getting ready to change clothes, and she heard a male’s
voice inside the women’s locker room. When she turned to look, she saw a boy in the locker room.
She indicated that she talked to her school principal about feeling uncomfortable about changing
in the locker room in the presence of a boy, but the principal told her that students can “be whoever
they want to be.” She also indicated that she was scared of boys pretending to be girls and that the
boys will touch them or take cellphone photos of girls in restrooms or locker rooms. Other girls,
she explained, had similar concerns. A mother of two other female students had raised similar
concerns about boys invading female-intimate spaces.

Parents have also spoken out about school district policies allowing teen-age boys to share
locker rooms and restrooms with teen-age girls at Rochester Public Schools. Rochester Public
Schools is a member of the MSHSL. One parent indicated she had to move her daughters to another
school district because of restroom and locker room policies allowing boys into restrooms and
locker rooms designated for gitls.*?

Reinforcing common sense, a recent study indicates that policies requiring female student
athletes to undress or use the bathroom in the presence of male student athletes causes distress in
women and girls, violates their right to privacy, and can deny women equal access to benefits of
educational programs and activities: Reem Alsalem, Special Rapporteur on Violence Against
Women and Girls, Its Causes and Consequences, UN. Doc. A/79/325 at 5/24 (August 27, 2024),
https://docs.un.org/en/A/79/325. The report states that policies denying female athletes sex-
separated sensitive spaces increases the risk of sexual harassment, assault, voyeurism, and physical
and sexual attacks in unisex locker rooms and toilets. /d.

D. Specific Examples of Sex Discrimination in Minnesota Educational
Programs or Activities

1. Student 1

Student 1 is a male student competing on the [redacted content] girls’ varsity fastpitch
softball team in the Anoka-Hennepin School District. He has competed since [redacted content]
against all female athletes in the MSHSL Class AAAA Girls’ Softball league and still does so. The
[redacted content] varsity fastpitch softball team is recognized as a MSHSL sanctioned athletic
program designated for girls. Class AAAA includes the largest schools in Minnesota, whereas
Class A represents the smallest schools in Minnesota. The MSHSL has designated fastpitch
softball as a girls’ athletics program. The MSHSL offers multiple athletic programs available for
boys, including baseball.

32 https://www.dailysignal.com/2024/06/13/really-uncomfortable-16-year-old-girl-speaks-sharing-school-bathrooms-
locker-rooms-males/
Bhttps://www.dailysignal.com/2024/06/11/concerned-daughters-safety-13-minnesota-school-districts-issue-
transgender-guidelines-allowing-boys-girls-spaces/; https://alphanews.org/infuriating-minnesota-mom-slams-school-
districts-radical-transgender-restroom-guidelines/
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The MSHSL rules, policies and bylaws allow softball pitchers to throw multiple games in
arow, so Student 1 was allowed to pitch five consecutive games during the [redacted content] post
season. During that five-game series, Student 1 dominated the girls, allowing only one earned run
in 35 total innings and striking out 27 batters.

Three of the five consecutive games included championship tournament play. Student 1
was instrumental in leading the [redacted content] girls’ softball team to win the [redacted content]
MSHSL Class AAAA Girls’ Softball Championship on [redacted content]. Student 1 was the
starting pitcher for all three games in the tournament, competing against all-girl teams. In the
championship title game, Student 1 pitched a complete game shutout, allowing only three hits in a
6-0 victory to defeat the all-girl opponent. During the championship tournament, Student 1 threw
three complete games, recorded two shutouts, only gave up two runs, was credited with two wins,
and struck out 13 batters during the three-game stretch. Student 1 also batted each of those three
games hitting and average of .300 with two doubles and one run batted in. Student 1’s performance
against the all-girl teams resulted in post season honors for Student 1, including Student 1 being
selected to the [redacted content] MSHSL Class AAAA Softball All-Tournament Team. The
MSHSL published a news release on the MSHSL website, promoting Student 1’s dominant
performance stating in part: “In three state tournament games, the Rebels (24-2) outscored the
opposition, 14-2, including shutouts in the quarterfinals and championship game . . . [redacted
content] crowning victory came behind . .. another impressive pitching performance by junior
[Student 1] . . . who gave up just three hits while striking out six.”

Student 1’s performance during the [redacted content] regular season was similarly
influential in helping his team defeat the all-girl teams they competed against, earning [redacted
content] a regular season record of 21-2. Student 1 started a total of 14 games as pitcher, resulting
in a 12-win, one-loss record. Student 1 threw a complete game each time he pitched. Over the
course of the season, Student 1 had 94 innings pitched with a 0.74 earned run average, including
105 strike outs. To start the [redacted content] regular season, Student 1 recorded double digit
strike outs in each of his first four games pitched. Student 1 also appeared in 21 games as a batter
during the regular season, hitting 20/58 (.344), including five doubles and 13 runs batted in. All
against all-girl softball teams.

During the [redacted content] season, Student 1 helped [redacted content] to a 21-4 record.
Student 1 appeared in 19 games as a pitcher in 2024 competing against all-girl softball teams. Over
the course of the [redacted content] season, Student 1 pitched 105 1/3 innings, with a 0.40 earned
run average, and 106 strike outs. This included six shutouts and three games with double digit
strikeouts. Student 1 also appeared in 24 games as a batter during the [redacted content] regular
season and postseason, hitting 29/73 (.397), including five doubles and 16 runs batted in.

During the [redacted content] season, Student 1 helped the [redacted content] team to a 16-
8 record against all-girl softball teams. Student 1 appeared in 13 games as a pitcher in [redacted
content]. Over the course of the [redacted content] season, Student 1 pitched 62 2/3 innings, with
a 1.79 earned run average, and 53 strike outs. This included five complete games pitched. Student
1 also appeared in seven games as a batter during the regular and postseason hitting 5/16 (.312),
with three runs batted in.

According to a female student at [redacted content] in the Independent School District No.
279, who competes on the varsity all-girls’ fastpitch softball team, her team had to compete against
Student 1 twice during [redacted content] MSHSL sanctioned regular season and sectional
competitions. The [redacted content] team was defeated by the team Student 1 pitched for in both
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games. The [redacted content] team failed to score in either game, in which Student 1 pitched
seven shutout innings, allowing only one hit and striking out seven batters. By losing at sectionals,
the all-girls [redacted content] team was eliminated from tournament play and was not permitted
to advance to the state tournament.

2. Other Examples

On [redacted content], the MSHSL received correspondence from the Director of Student
Activities at [redacted content] informing the MSHSL that a male student who identifies as female
would be participating on the girls’ Alpine ski program. The MSHSL had an Alpine ski program
available for boys.

On [redacted content], the MSHSL received correspondence from the Activities
Coordinator at [redacted content] informing the MSHSL that a male student who identifies as
female would be playing in the girls’ lacrosse program. The MSHSL had a lacrosse program
available for boys. That same male student was also competing on the [redacted content] boys’
swimming team.

On [redacted content], the MSHSL received correspondence from the Activities Director
at [redacted content] informing the MSHSL that a male student who identifies as female would be
competing in the girls’ Track & Field program. The MSHSL had a Track & Field program
available for boys.

On [redacted content], the MSHSL received correspondence from the activities director at
[redacted content] informing the MSHSL that a male student who identifies as female would be
participating in the girls’ Volleyball program. The MSHSL had a Volleyball program available for
boys.

On [redacted content], the MSHSL received correspondence from a parent expressing
concern with the MSHSL policy allowing male students to compete against female students in
athletic programs dedicated for girls. The parent pointed out that girls’ athletic programs are meant
for females, that girls have a long history of being denied opportunities in high school athletics,
and the MSHSL policy violating Title IX, including by denying girls equal athletic opportunities.

On [redacted content], the MSHSL received correspondence from the Activities Director
at [redacted content] informing the MSHSL that a male student who identifies as female would be
participating in the girls’ Nordic skiing program. The MSHSL had a Nordic skiing program
available for boys. The Athletics Director also forwarded an email from a concerned parent to the
MSHSL about the MSHSL policy allowing boys to compete against girls in athletic programs
designated for girls.

On [redacted content], the MSHSL received correspondence from the Activities Director
at [redacted content] informing the MSHSL that a male who identifies as female would be
participating in the girls’ Track & Field program. The MSHSL had a Track & Field program
available for boys.

On [redacted content], the MSHSL received correspondence from the Activities Director
at [redacted content] informing the MSHSL that a male student who identifies as female would be
participating in the girls’ Nordic skiing program. The MSHSL had a Nordic skiing program
available for boys.

On [redacted content], the MSHSL received a call from the activities director at [redacted
content] informing the MSHSL that a male student who identifies as female would be participating
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in the girls’ Volleyball program. The MSHSL had a Volleyball program available for boys.

On [redacted content], a MSHSL independent hearing officer approved the request of an
[redacted content] male student enrolled in the Morris Area School District who identifies as
female to participate in MSHSL activities as a female student athlete “for the balance of the
student’s high school career.” The MSHSL had multiple athletic programs available for boys.

On [redacted content], a MSHSL independent hearing officer approved the request of an
[redacted content] male student enrolled in the [redacted content] who identifies as female to
participate in MSHSL activities as a female student athlete “for the balance of the student’s high
school career.” The MSHSL had multiple athletic programs available for boys.

On March 6, 2020, the MSHSL provided a letter to the Minnesota legislature indicating
there were five “transgender appeals” since the 2015-2016 school year, all of which were granted
by a MSHSL independent hearing officer. The letter provided details regarding four of those five
appeals and indicated all four appeals involved male students identifying as females and being
ruled eligible to participate in MSHSL athletics programs designated for girls. The MSHSL had
multiple athletic programs available for boys at that time.

E. Intentional Violations of Title IX

On February 5, 2025, the President of the United States issued Executive Order 14,201,
Keeping Men Out of Women's Sports. In the Executive Order, the President stated clearly:

[I]t is the policy of the United States to rescind all funds from educational
programs that deprive women and girls of fair athletic opportunities, which
results in the endangerment, humiliation, and silencing of women and girls and
deprives them of privacy. It shall also be the policy of the United States to
oppose male competitive participation in women’s sports more broadly, as a
matter of safety, fairness, dignity, and truth.

90 Fed. Reg. at 9279 (Feb. 11, 2025).

The MSHSL sent a letter to MSHSL member schools in response to Executive Order
14,201 stating:

In Minnesota, participation and eligibility of transgender student-athletes is
determined by state law, through the Minnesota Human Rights Act and the
Minnesota Constitution. The Minnesota State High School League, similar to
other youth sports organizations, is subject to state anti-discrimination laws,
which prohibit discrimination based on gender identity. League Member
Schools have done excellent work in respecting students and their individual
situations as they determine their participating and eligibility within
interscholastic sports.

The League will continue to review existing state law alongside the new
Presidential Executive Order and its timeline, processes for states and
requirements that are included.

MSHSL letter sent to Member Schools.

The MSHSL statement failed to address the obligation of MSHSL member school districts
to comply with Title IX and its implementing regulations and all executive orders as provided in
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MDE’s grant assurance documents signed by the MDE in order to receive federal funding from
the Department which has been allocated to local school districts.

On February 12, 2025, the Speaker of the Minnesota House of Representatives and 51 other
Minnesota State Representatives sent a letter to the MSHSL expressing concern regarding the
MSHSL’s public comments indicating the MSHSL will continue to allow male students to
compete against female students in athletic programs designated for female students. The letter
expressed the legislators’ concern that the MSHSL’s actions are “jeopardizing equal opportunities
for all athletes, particularly female athletes.”

On February 14, 2025, the MSHSL sent a letter to the Minnesota Attorney General,
requesting guidance on whether the MSHSL and Minnesota school districts would be in violation
of Minnesota law if they prohibited students from participating in interscholastic sports based on
their gender identity. The Minnesota Attorney General responded to the MSHSL’s request for
guidance on February 20, 2024, and stated in relevant part: “The Executive Order does not have
the force of law and therefore does not preempt any aspect of Minnesota law. Complying with the
Executive Order and prohibiting students from participation in extracurricular activities consistent
with their gender identity would violate the MHRA.” Minn. Atty. Gen. Op. 1035. The Minnesota
Attorney General failed to address the assurances and obligations to comply with Title IX, its
implementing regulations, and all applicable executive orders, that apply to recipients of federal
funding as stated in the grant assurance documents signed by the MDE as a condition of receiving
federal funding.

On February 19, 2025, the Minnesota House of Representatives Education Committee
heard and received written testimony on House File 12, the “Preserving Girls’ Sports Act,” which
would have amended Minnesota state law to prevent males from participating in athletic programs
designated for girls. The committee received statements from 32 individuals including students,
parents, educators, and coaches, voicing their concerns about the MSHSL policies that allow men
and boys to compete against women and girls in interscholastic athletic programs designated for
women and girls, and their desire for the MSHSL to change its policies.>*

On February 25, 2025, United States Attorney General Pam Bondi sent a letter to the
Minnesota Attorney General Ellison and MSHSL Executive Director Martens, stating in part:
“Requiring girls to compete against boys in sports and athletic events violates Title IX of the
Education Amendments Act of 1972.” The Attorney General further informed the Minnesota
Attorney General and the MSHSL Director:

Minnesota should be on notice. The Department of Education’s Office of Civil
Rights has begun a Title IX investigation into the Minnesota State High School
League. If the Department of Education’s investigation shows that relevant
Minnesota entities are indeed denying girls an equal opportunity to participate
in sports and athletic events by requiring them to compete against boys, the
Department of Justice stands ready to take all appropriate action to enforce
federal law.

U.S. Atty. Gen. Letter (February 25, 2025).

34 https://www.youtube.com/watch?v=4XhijxrsWJKU; https://www.house.mn.gov/comm/docs/mpLhQvbb6EaE qC-
zsvgBQ.pdf
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Notwithstanding the guidance and warnings from federal officials, neither the MDE,
Minnesota school districts nor the MSHSL have changed their policies to prevent male students
from competing against female students in athletic programs designated for girls, or to prevent
male students from using female locker rooms and restrooms.

I11. The Department finds that the Minnesota Department of Education
and the Minnesota State High School League are noncompliant with
Title IX and its implementing regulations.

Despite Title IX’s express provisions regarding sex-separated teams in interscholastic
sports and Title [X’s equal-opportunity mandate, the MDE, various Minnesota school districts,
and the MSHSL adopted and implemented a practice that forces women and girls to compete
against men and boys in interscholastic athletic programs designated for female students if the
male student athlete asserts he is female, even though it is impossible for a man to be a woman, or
for a boy to be a girl. This is to say nothing of the dramatic physiological differences between the
sexes and historically limited athletic opportunities for women and girls in interscholastic athletics.
The evidence is overwhelming: the MDE’s, various Minnesota school districts’, and the MSHSL’s
actions are facial violations of Title IX and Title IX’s athletics regulation and violate Title IX’s
equal-opportunity mandate, causing disparities of a substantial and unjustified nature in the
benefits, treatment, services, and educational opportunities afforded to female athletes and have
no meaningful impact on the benefits, treatment, services, and educational opportunities afforded
to male athletes.

The MDE’s, various Minnesota school districts’, and the MSHSL’s discriminatory
practices, intentional actions, and deliberate inaction constitutes discrimination on the basis of sex,
in violation of Title IX and its implementing regulations.

A. The MDE’s, various Minnesota school districts’, and the MSHSL’s policies and
practices involving athletics and sensitive spaces violate Title IX.

1. The MDE’s, various Minnesota school districts’, and the MSHSL’s policies
and practices allowing trans-identifying students to participate in girls’
sports violate Title IX.

The MDE’s, various Minnesota school districts’, and the MSHSL’s actions related to
athletics violate Title IX in at least two ways. Because the MDE, various Minnesota school
districts, and the MSHSL have thrown out the biological justification for sex separation in athletics
by allowing male trans-identifying individuals to participate in women’s and girls’ sports, they are
discriminating on the basis of sex by separating the sexes without a valid basis under Title IX. The
MDE, various Minnesota school districts, and the MSHSL are also treating women and girls worse
than men and boys, denying women and girls “equal athletic opportunity” in violation of Title IX.
34 C.F.R. § 106.41(c).

1. As explained, sex discrimination is treating individuals or groups that “are similarly
situated differently without sufficient justification for the difference in treatment,” Alabama Dep 't
of Revenue, 575 U.S. at 26 (quotation marks omitted), i.e., subjecting members of one biological
sex to “‘less favorable’ treatment” than similarly situated members of the other sex, Jackson, 544
U.S. at 174. When a federal-funding recipient separates sports based on sex, the recipient is not
discriminating based on sex because the recipient is treating the sexes differently with a sufficient
justification: the real biological differences between men and women. When a recipient provides
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sex-separated interscholastic athletic teams, the teams must remain separated by sex, with only a
clearly defined limited exception: “where a recipient operates or sponsors a team in a particular
sport for members of one sex but operates or sponsors no such team for members of the other sex,
and athletic opportunities for members of that sex have previously been limited, members of the
excluded sex must be allowed to try-out for the team offered unless the sport involved is a contact
sport.” 34 C.F.R. § 106.41(b). Unless both requirements in the exception are satisfied, a member
of one sex cannot be permitted to participate in an athletic program designated for the opposite
sex. When the recipient separates sports based on sex, creates a special exemption to that general
distinction for “gender identity,” and does not adhere to the limited exception in 34 C.F.R.
§ 106.41(b), the recipient is no longer treating the sexes differently based on a sufficient
justification but are instead discriminating on the basis of sex by separating the sexes without a
valid basis under Title IX.

The MDE, various Minnesota school districts, and the MSHSL are violating Title [X. The
following evidence obtained during the investigation relevant to a 34 C.F.R. § 106.41(b) analysis
is uncontroverted: (1) The MDE and various school districts are recipients of federal funding;
(2) the MDE, various Minnesota school districts, and the MSHSL knowingly permit male students
to compete in interscholastic athletic programs designated for women and girls; (3) historically,
interscholastic athletic opportunities for women and girls have been limited, but the same cannot
be said for men and boys; and (4) the MDE, various Minnesota school districts, and the MSHSL
have a history of offering sex-separated athletic programs for both males and females, in order to
comply with Title IX.

Recipients, such as the MDE and various Minnesota school districts who use the MSHSL
and permit males to compete in interscholastic athletic programs designated for females, violate
Title IX when the two requirements in 34 C.F.R. § 106.41(b) that would permit a male to compete
in an interscholastic athletic program designated for females have not been met, such as in this
case. Accordingly, the MDE, various Minnesota school districts, and the MSHSL policies and
practices permitting male students to participate in interscholastic athletic programs designated for
women and girls, violate Title IX and its implementing regulation, 34 C.F.R. § 106.41.

2. The MDE, various Minnesota school districts, and the MSHSL have also violated the
equal-opportunity mandate in Title IX and its athletic regulation. Though the Title IX athletic
regulation declares a general prohibition against discriminating based on sex in athletics, 34 C.F.R.
§ 106.41(a), it also provides a basis for recipients to separate athletic teams by sex “where selection
for such teams is based upon competitive skill or the activity involved is a contact sport,” id.
§ 106.41(b). When a recipient provides sex-separated athletic teams, as Minnesota does, the teams
must remain separated by sex, with only a limited, well-defined exception. As described above, a
recipient may provide a sex-separate team for members of one sex but not the other, and “where a
recipient operates or sponsors a team in a particular sport for members of one sex but operates or
sponsors no such team for members of the other sex, and athletic opportunities for members of
that sex have previously been limited, members of the excluded sex must be allowed to try-out for
the team offered unless the sport involved is a contact sport.” Id. While allowing for, and in some
cases requiring, sex-separate teams, Title IX also requires recipients to “provide equal athletic
opportunities for members of both sexes.” Id. § 106.41(c).

The MDE, various Minnesota school districts, and the MSHSL are not providing equal
athletic opportunities for members of both sexes and are thus in violation of Title IX and its
implementing regulation. The following evidence obtained during the investigation relevant to a
34 C.F.R. § 106.41(c) equal athletic opportunity analysis is uncontroverted: (1) The MDE and



Case 1:26-cv-00022-MRD-PAS  Document 1-13  Filed 01/13/26  Page 47 of 62 PagelD
Page 46 —05254060, 05258901, and 25-626-433-RV-CRRASRetter of Findings (violation)

various school districts are recipients of federal funding; (2) the MDE, various Minnesota school
districts, and the MSHSL knowingly permit male students to compete in interscholastic athletic
programs designated for women and girls; (3) historically, interscholastic athletic opportunities for
women and girls have been limited, but the same cannot be said for men and boys; (4) the MDE,
various Minnesota school districts, and the MSHSL have a history of offering sex-separated
athletic programs for both males and females, in order to comply with Title IX; (5) the MDE,
various Minnesota school districts, and the MSHSL are aware that the presence of male students
participating in female athletic programs increases the risk of women and girls being injured,
losing out on playing time and recognition, being treated differently, and losing out in educational
programs and activities; (6) the MDE, various Minnesota school districts, and the MSHSL
knowingly allow a male students to use locker rooms and restrooms designated for women and
girls; (7) there is sufficient interest and ability among female students in Minnesota to sustain
viable female-only interscholastic athletic teams, and there is a reasonable expectation of
interscholastic competition for women’s and girls’ teams; and (8) the MDE’s, various Minnesota
school districts’, and the MSHSL’s policy and practice of allowing males to participate in
interscholastic athletic teams designated for females effectively eliminates “all-girl” and “all-
women” interscholastic athletic programs in Minnesota schools.

The MDE’s, various Minnesota school districts’, and the MSHSL’s actions violate Title
IX’s core purpose and fail to provide women and girls equal athletic opportunities compared to
men and boys. A core purpose of Title IX is to ensure that both men and women have equal
educational opportunities, including an “equal athletic opportunity” to participate in athletic
programs. 34 C.F.R. § 106.41(c). In determining whether a recipient is providing an equal athletic
opportunity for members of both sexes, the Department will consider “whether the selection of
sports and levels of competition effectively accommodate the interests and abilities of the members
of both sexes.” Id. § 106.41(c)(1). The Department “considers the effective accommodation of
interests and abilities in conjunction with equivalence in the availability, quality and kinds of other
athletic benefits and opportunities provided male and female athletes to determine whether an
institution provides equal athletic opportunity as required by Title IX.” Berndsen, 7 F.4th at 788
(citation omitted).

The overall competitiveness of women’s athletics is not equal to men’s athletics, and this
has been a fact embraced by the MDE, various Minnesota school districts, and the MSHSL with
the various interscholastic athletic programs separated by sex they have provided for many years.
While men and boys get sex-separated teams where they are competing against their physical
equals, women and girls get teams where they are facing unfair and unsafe competition from men
and boys with a physical advantage. Put differently, while male sports maintain fair and safe
competition, females are forced to participate in unfair and unsafe competition, where female
athletes risk injuries, are displaced from podiums in athletic competitions, lose opportunities for
advancement to regional and national competitions, and miss out on critical visibility for college
scholarships and recognition. That unequal treatment is the denial of “equal athletic opportunity”
in violation of Title IX. 34 C.F.R. § 106.41(c); see Executive Order 14,201, 90 Fed. Reg. at 9279
(“In recent years, many educational institutions and athletic associations have allowed men to
compete in women’s sports. This is demeaning, unfair, and dangerous to women and girls, and
denies women and girls the equal opportunity to participate and excel in competitive sports.”);
McCormick, 370 F.3d at 294-95 (“Treating girls differently regarding a matter so fundamental to
the experience of sports—the chance to be champions—is inconsistent with Title IX’s mandate of
equal opportunity for both sexes.”); Soule, 90 F.4th at 63 (Menashi, J., concurring) (“an education
program risks Title IX liability when it fails to distinguish between student athletes based on sex”).
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Thus, the MDE, various Minnesota school districts, and the MSHSL, by disregarding the real
biological differences between boys and girls, have failed to “provide equal athletic opportunity
for members of both sexes” in violation of Title IX. 34 C.F.R. § 106.41(c).

Indeed, it was not until recently that this changed, and the change occurred without a
corresponding change to the Title IX athletic regulation. The inherent physiological differences
between the two sexes make them generally dissimilarly situated in athletics. The MDE, various
Minnesota school districts, and the MSHSL have effectively conceded that males have a physical
advantage over females in sports by offering sex-separated interscholastic athletic programs.
Additionally, Minnesota school districts and the MSHSL are members of the NFHS, who
implicitly recognizes there are physical differences between males and females that are so
significant that the differences between the sexes not only justify, but require, interscholastic
athletic programs to provide sex-separated athletics in many sports. This is evidenced by the
different standards in men’s and women’s athletic competitions for equipment in several sports
that would constitute impermissible sex discrimination unless supported by the fact men have
physical advantages over women in many sports, including the sample of examples listed in the
Findings of Fact.

The physiological differences between males and females exist regardless of how a person
claims to identify and regardless of what medical interventions the person has undergone. See,
e.g., Adams, 57 F.4th at 819-21 (Lagoa, J., concurring). That is why “the Title IX framework
effectively requires a recipient to maintain separate sports teams.” Soule, 90 F.4th at 63 & n.8
(Menashi, J., concurring) (collecting cases). “Without a gender-based classification in competitive
contact sports, there would be a substantial risk that boys would dominate the girls’ programs and
deny them an equal opportunity to compete in interscholastic events.” O 'Connor, 449 U.S. at 1307
(Stevens, J., in chambers). Separating competitive-skill and contact-sport athletic programs by sex
promotes equal athletic opportunity, as Title IX and longstanding regulations require. See Clark I,
695 F.2d at 1131 (“[T]he governmental interest claimed is redressing past discrimination against
women in athletics and promoting equality of athletic opportunity between the sexes. There is no
question that this is a legitimate and important governmental interest.”).

The above examples in the Findings of Fact underscore what commonsense shows:
Women’s and girls’ athletics are no longer safe or fair when a male participates in athletic
programs designated for females. Thus, the impact of the MDE’s, various Minnesota school
districts’, and the MSHSL’s policies allowing a men and boys to participate on teams designated
for women and girls have displaced women and girls, have created unfair and unsafe advantages
for males, and will continue to displace women and girls, harm equal educational athletic
opportunities for women and girls, make it impossible for the educational athletic interests and
abilities of female students to be fully and effectively accommodated, and will cause women and
girls to have materially fewer athletic opportunities than they previously enjoyed, because they no
longer can compete in fair, exclusively female competition.

But the same is not true for athletic programs for men, where competition remains safe and
fair. Even though “[a] primary purpose of competitive athletics is to strive to be the best,” the
MDE’s, various Minnesota school districts’, and the MSHSL’s actions “[t]reat[] girls differently
regarding a matter so fundamental to the experience of sports” (i.e., “the chance to be champions”)
and are thus “inconsistent with Title IX’s mandate of equal opportunity for both sexes.”
McCormick, 370 F.3d at 294-95; see Adams, 57 F.4th at 818 (Lagoa, J., concurring)
(“commingling both biological sexes in the realm of female athletics ... would threaten to
undermine one of Title IX’s major achievements, giving young women an equal opportunity to
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participate in sports” (cleaned up)).

The MDE, various Minnesota school districts, and the MSHSL have intentionally or
through deliberate inaction allowed these violations of Title IX. Women and girls, their families,
and coaches have expressed to the MDE, various Minnesota school districts, and the MSHSL, their
interests in female-only athletic programs, teams, and competitions that effectively accommodate
their interests and abilities and in ending the practice of allowing males to compete against females
in athletic programs designated for females. Yet the MDE, various Minnesota school districts, and
the MSHSL, refuse to change their policies and practices and have even asserted they will continue
allowing males into athletic programs designated for females based on Minnesota state law. The
MDE’s, various Minnesota school districts’, and the MSHSL’s intentional action and deliberate
inaction in the face of clear Title IX violations constitutes discrimination against female athletes
on the basis of sex in violation of Title IX and its implementing regulations.

In sum, by prioritizing “gender identity” over biological reality, the MDE, various
Minnesota school districts, and the MSHSL discriminating on the basis of sex, are depriving
female athletes of fair competition, denying them equal athletic opportunities, and exposing them
to heightened risks of physical injury and psychological harm. The results of this flouting of Title
IX’s core principle of equal athletic opportunities are stark: women and girls are displaced from
podiums, lose opportunities for advancement in competitions, and miss out on critical visibility
for scholarships and recognition. This discrimination is not only unfair but also demeaning,
signaling to women and girls that their opportunities and achievements are secondary to
accommodating others, especially when men’s and boys’ athletics do not suffer from these fairness
and safety concerns. And this discrimination erodes the integrity of women’s and girls’ sports,
diminishes their competitive experience, and undermines the very purpose of Title IX: to provide
equal access to educational benefits, including athletics.

Given that MDE, various Minnesota school districts, and the MSHSL have provided and
purport to currently provide sex-separated interscholastic athletic programs for males and females,
intercollegiate athletic opportunities for women and girls have historically been limited, sufficient
interest and ability among female students in Minnesota exists to sustain viable female-only
interscholastic athletic teams, and a reasonable expectation of interscholastic competition for
female-only teams remains, the Department concludes that the MDE’s, various Minnesota school
districts’, and the MSHSL’s practice of allowing men and boys to compete in interscholastic
athletic programs designated for women and girls effectively eliminates all-female interscholastic
athletic programs and, therefore, fails to “effectively accommodate” the interests and abilities of
women and girls in the selection of sports, which denies women an equal athletic opportunity, in
violation of Title IX. See 34 C.F.R. § 106.41(c).>* Because of those discriminatory actions, male
students are displacing female students and defeating female students in their own sports, whereas
male student athletes do not face similar disadvantages. Female student athletes suffer because of
those policies, experiencing fewer opportunities to play, win, advance, and receive recognition in
their own athletic programs. Those actions fail to treat women equally and fail to accommodate
women by denying to them competitive opportunities that account for the physiological
differences between males and females. Accordingly, ED and HHS find that the MDE’s, various
Minnesota school districts’, and the MSHSL’s actions discriminate based on sex in violation of

35 Since the MDE, various school districts and the MSHSL have eliminated sex-separated athletic programs for women
and girls with the practice of allowing men and boys to participate in athletic programs designated for women and
girls, the Policy Interpretation and associated tests are not relevant to this analysis.
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Title IX and its implementing regulations.

2. Minnesota’s locker room and restroom policies and practices violate Title
IX.

Minnesota’s locker room and restroom policies and practices violate Title IX for at least
two independent reasons.

First, when a federal-funding recipient separates bathrooms based on sex, the recipient is
not discriminating based on sex because the recipient is treating the sexes differently with a
sufficient justification. But when the recipient separates bathrooms based on sex and also creates
a special exemption to that general distinction for “trans-identifying” individuals, the recipient is
no longer treating the sexes differently based on a sufficient justification. Because these recipients
have thrown out the biological justification for sex separation, they are discriminating on the basis
of sex by separating the sexes without a valid basis in violation of Title IX.

Yet that is exactly what Minnesota has done. The MDE, various Minnesota school districts,
and the MSHSL, purport to create sex-separate facilities but they have abandoned the valid basis
for sex-separate facilities by creating a special exemption for “trans-identifying” individuals.
Because they have thrown out the biological justification for sex-separate sensitive spaces, they
are discriminating on the basis of sex by separating the sexes without a valid basis in violation of
Title IX.

Second, the Minnesota’s policies and practices have caused a hostile educational
environment that denies women educational opportunities in violation of Title IX. Women and
teenaged girls have a privacy interest in using the bathroom away from men and teenaged boys,
and in shielding their bodies from men and teenaged boys while changing in the locker room and
on overnight stays for school activities. “[T]he privacy afforded by sex-separated bathrooms has
been widely recognized throughout American history and jurisprudence. In fact, ‘sex-separation
in bathrooms dates back to ancient times, and, in the United States, preceded the nation’s
founding.”” Adams, 57 F.4th at 805. Unsurprisingly, “courts have long found a privacy interest in
shielding one’s body from the opposite sex in a variety of legal contexts,” which is why “[t]he
protection of students’ privacy interests in using the bathroom away from the opposite sex and in
shielding their bodies from the opposite sex is obviously an important governmental objective.”
Id. at 804-05. Eliminating sex-separate bathrooms “render[s] the purpose of [Title IX] obsolete in
terms of the privacy interests Congress sought to protect by permitting sex-based segregation in
sensitive areas where separation has been traditional.” Tennessee, 737 F. Supp. 3d at 559.

Common sense alone, which government officials may rely on, shows as much. See
generally Ashcroft v. Igbal, 556 U.S. 662, 664 (2009) (reviewing court to draw on its judicial
experience and common sense); United States v. Cortez, 449 U.S. 411, 418 (1981) (practical
people formulated certain common sense conclusions about human behavior; jurors as factfinders
are permitted to do the same—and so are law enforcement officers); see also Illinois v. Gates, 462
U.S. 213, 274 (1983) (White, J., concurring) (the only profitable instruction we can provide to
magistrates is to rely on common sense); Trump v. Mazars USA, LLP, 591 U.S. 848, 867 (2020)
(explaining that courts need not “blind” themselves to “what all others can see and understand”
(cleaned up)).

But there is more than common sense here: A recently released report found policies that
require female athletes to undress or use the bathroom in the presence of males, causes distress
and violates their right to privacy. See Reem Alsalem, Special Rapporteur on Violence Against
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Women and Girls, Its Causes and Consequences, U.N. Doc. A/79/325 at 5/24 (Aug. 27, 2024),
https://docs.un.org/en/A/79/325. The report indicates that policies denying female athletes sex-
separated sensitive spaces increases the risk of sexual harassment, assault, voyeurism and physical
and sexual attacks in unisex locker rooms and toilets. /d.

Examples of the distress caused by allowing men and boys into sensitive spaces designated
for women and girls are provided in the Findings of Fact above. These concerns are reflected
nationwide, from high school students to college students.

Recipients have an obligation under Title IX to all students in the provision of restrooms,
locker rooms, and student housing. Students at school have enough to worry about; worrying about
whether it is safe to use the bathroom, change in a locker room, or sleep in campus housing, cannot
be one of them. See, e.g., Women'’s Sports Pol’y Working Grp., Access to Female Athletes’ Locker
Rooms Should Be Restricted to Female Athletes, https://womenssportspolicy.org/access-to-
female-athletes-locker-rooms-should-be-restricted-to-female-athletes-january-28-2023/
(“Women’s locker rooms are designed to provide female athletes with a separate, safe, private
place to shower, change clothes, and use the toilet.”).

When recipients allow men to use locker room, restroom, and student housing facilities
designated for women based on “gender identity,” they are facilitating the significant deleterious
effects—including discomfort, embarrassment, psychological harm, and potential physical
injury—that Title IX seeks to prevent, and heighten the risk and likelihood of sexual harassment
which results in a denial of the overall benefits of an education program or activity based on sex,
in violation of Title IX, including 20 U.S.C. § 1681(a), and 34 C.F.R. § 106.31. In other words,
the MDE, various Minnesota school districts, and the MSHSL have created a hostile educational
environment that denies women and girls educational opportunities in violation of Title IX.

B. Minnesota’s reliance on Bostock v. Clayton County, 590 U.S. 644 (2020), is
misguided.

Bostock v. Clayton County’s interpretation of Title VII does not defeat this straightforward
reading of Title IX’s text, context, and history. 590 U.S. 644 (2020). Minnesota officials
misunderstand Bostock, which is entirely consistent with the Department’s interpretation of Title
IX. In any event, Bostock does not extend to Title IX. At bottom, Minnesota is providing a special
exemption to biologically justified sex separation with no support in Title IX or Bostock.

1. Even if Bostock were somehow relevant to Title IX’s scope, Bostock is entirely
consistent with the Department’s understanding of Title IX and its implementing regulations here.
Under Bostock, Title IX would still require sex separation in athletics and would not require
allowing males to participate in female athletics. See 590 U.S. at 681 (declining to “address
bathrooms, locker rooms, or anything else of the kind”). Indeed, Bostock makes clear that it
requires a similarly situated analysis: “[D]iscrimination” means “treating [an] individual worse
than others who are similarly situated.” Id. at 657. In other words, Bostock stressed that to
determine whether a policy “discriminate[s],” a court must use a comparator—i.e., compare the
plaintiff to “others who are similarly situated.” In Bostock, male and female employees were
similarly situated because “[a]n individual’s homosexuality or transgender status is not relevant to
employment decisions.” /d. at 660. That is not true here. Unlike in Bostock, males and females are
not similarly situated when it comes to athletics, locker rooms, or bathrooms; given their real
biological differences, sex is relevant to such decisions. See, e.g., Virginia, 518 U.S. at 533-34
(“Physical differences between men and women, however, are enduring: ‘[ T]he two sexes are not
fungible; a community made up exclusively of one [sex] is different from a community composed
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of both.””); City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 468-69 (1985) (Marshall, J.,
concurring in the judgment in part and dissenting in part); Adams, 57 F.4th at 814-17. Otherwise,
recipients would have no non-discriminatory basis to separate by athletic teams or sensitive spaces
in the first place.

The Supreme Court’s recent decision in Skrmetti confirms that separating based on sex
because of relevant biological differences does not violate Bostock. In Skrmetti, the challenged
state law, “[o]n its face,” classified “based on age” and “based on medical use,” not “on the basis
of transgender status.” 145 S. Ct. at 1829-33. Even when applying Bostock, the Court found
facially neutral laws do not discriminate based on “gender identity” even if they disproportionately
burden trans-identifying individuals, such as by banning the use of a medical treatment for a
condition that “only transgender individuals” would seek to remedy through the treatment. /d. at
1833. Similarly here, correctly interpreting Title IX as requiring that athletics (or sensitive spaces)
be separated by sex “does not classify [or otherwise discriminate] on the basis of transgender
status,” as one cannot “automatically switch” male to female in the sports (or the sensitive-spaces)
context. /d.

If Bostock applied as Minnesota claims, then it would turn Title IX on its head. For
example, Title IX makes clear that recipients can “maintain separate living facilities for the
different sexes.” 20 U.S.C. § 1686. If Bostock applied how Minnesota claims, then it “would be
rendered meaningless” § 1686 (and the other Title IX carveouts) and bizarrely provide double
protection for trans-identifying individuals. Adams, 57 F.4th at 813-14 & n.7. A person “would be
able to live in both living facilities associated with their biological sex and living facilities
associated with their gender identity or transgender status.” /d.

2. Regardless, Bostock is a case about Title VII and does not extend to Title IX. Bostock
itself made clear that it did not “prejudge” the interpretation of other statutes like Title IX. 590
U.S. at 681. And for good reason: Bostock’s “text-driven reasoning applies only to Title VIL,” as
“many subsequent cases make clear.” L. W., 83 F.4th at 484; accord Tennessee, 2024 WL 3453880,
at *2 (“Bostock is a Title VII case.”). “As many jurists have explained, Title VII’s definition of
discrimination, together with the employment-specific defenses that come with it, do not neatly
map onto other areas of discrimination” like Title IX. Id. (collecting cases). Bostock “bears
minimal relevance to cases involving a different law and a different factual context,” as is the case
with Title IX. Alabama, 2024 WL 3981994, at *5 (cleaned up). While Bostock “involved
employment discrimination under Title VIL,” Title IX “is about schools and children—and the
school is not the workplace.” Id. (cleaned up); see Jackson, 544 U.S. at 175 (“Title VIL ... is a
vastly different statute from Title IX.”). And “‘Title IX, unlike Title VII, includes express statutory
and regulatory carveouts for differentiating between the sexes,”” so “if Bostock applied [the way
Minnesota claims], it ‘would swallow the carve-outs,”” “‘render them meaningless,’”” and absurdly
provide more protection for “gender-identity discrimination” than sex discrimination. Alabama,
2024 WL 3981994, at *5 (quoting Adams, 57 F.4th at 811 & 814 n.7). Thus, “Title VII’s definition
of sex discrimination under Bostock simply does not mean the same thing for other anti-
discrimination mandates, whether under the Equal Protection Clause, Title VI, or Title 1X.”
Tennessee, 2024 WL 3453880, at *2; see, e.g., Alabama, 2024 WL 3981994, at *4-5 (collecting
cases concluding the same).

Contemporaneous post-enactment history confirms Title IX does not include
discrimination based on “gender identity.” Shortly after Title IX was enacted in 1972, Congress
passed the Javits Amendment that directed the Department of Education’s predecessor to create
regulations “implementing . .. [T]itle IX,” which “shall include” regulations on “intercollegiate
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athletic activities.” 88 Stat. 484, 612 (1974). The agency then issued regulations that allow sex
separation in many contexts—including sports. 40 Fed. Reg. 24,128, 24,141-43 (June 4, 1975).3°
Those contemporaneous regulations, nearly all of which still exist today, are strong evidence of
Title IX’s original public meaning. See Loper Bright, 603 U.S. at 394 (“[I]nterpretations issued
contemporaneously with the statute at issue, and which have remained consistent over time, may
be especially useful in determining the statute’s meaning.”); id. at 370 (“Such respect was thought
especially warranted when an Executive Branch interpretation was issued roughly
contemporaneously with enactment of the statute and remained consistent over time.”). In fact,
that evidence is even stronger here because Congress had the chance to disapprove these
regulations before they went into effect and chose not to. See Grove City, 465 U.S. at 568; N.
Haven, 456 U.S. at 530-35. Reading Title IX’s bar on sex discrimination to wholesale include
“gender-identity discrimination,” as some wrongly claim, would eviscerate these accurate
regulatory interpretations of Title IX, including the regulation on athletics. That “highly
counterintuitive result” cannot be right. Yellen, 594 U.S. at 360.

Congress’s actions for more than 50 years following Title IX’s enactment further confirm
that Title IX’s bar on sex discrimination does not include “gender-identity discrimination.” In other
statutory contexts, Congress has acted affirmatively to address gender-identity discrimination as a
distinct category separate from sex discrimination. For example, when Congress enacted the
Matthew Shepard and James Byrd, Jr. Hate Crimes Prevention Act of 2009, Pub. L. No. 111-84,
Div. E., 123 Stat. 2190 (2009), Congress found that the “incidence of violence motivated by the
actual or perceived race, color, religion, national origin, gender, sexual orientation, gender identity,
or disability of the victim poses a serious national problem.” 34 U.S.C. § 30501(1) (emphases
added). Similarly in 2013, Congress amended the Violence Against Women Act to create a federal
government enforcement action that protected the separate bases of sex and gender identity. See
34 U.S.C. § 12291(b)(13)(A) (2013), as amended by Pub. L. No. 113-4, § 3, 127 Stat. 56 (2013)
(prohibiting discrimination in certain federally funded programs “on the basis of actual or
perceived race, color, religion, national origin, sex, gender identity (as defined in [18 U.S.C.
§ 249(c)(4)]), sexual orientation, or disability” (emphasis added)). These post-Title IX enactments
show that Congress knows how to prohibit discrimination based on “gender identity” when it
wants to but did not do so in Title IX. MacLean, 574 U.S. at 394.

3. Minnesota is not seeking to prevent discrimination based on sex, but rather demanding
a preferential special “accommodation” based on gender identity. See Doe 2 v. Shanahan, 917 F.3d
694, 707 (D.C. Cir. 2019) (Williams, J., concurring) (rejecting challenge to sex-separated military
facilities and standards). According to Minnesota, while some males are validly excluded from
competing against females, other males must be allowed to do so—despite the objective
physiological advantages that they too have as males—merely because they subjectively identify
as females. Minnesota turns Title IX upside down by requiring schools to discriminate in favor of

3 E.g.,40 Fed. Reg. 24,137, 24,142-43 (July 4, 1975) (presently at 34 C.F.R. §106.41(b) (“a recipient may operate or
sponsor separate teams for members of each sex where selection for such teams is based upon competitive skill or the
activity involved is a contact sport™)); 40 Fed. Reg. at 24,141 (presently at 34 C.F.R. § 106.43 (“If use of a single
standard of measuring skill or progress in physical education classes has an adverse effect on members of one sex, the
recipient shall use appropriate standards that do not have that effect.”)); 40 Fed. Reg. at 24,141 (presently at 34 C.F.R.
§ 106.32(b) (A recipient “may provide separate housing on the basis of sex” provided the housing provided “to students
of one sex, when compared to that provided to students of the other sex, shall be” proportionate and comparable.); 40
Fed. Reg. at 24,141 (presently at 34 C.F.R. § 106.33 (“A recipient may provide separate toilet, locker room, and shower
facilities on the basis of sex, but such facilities provided for students of one sex shall be comparable to such facilities
provided for students of the other sex.”).
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some males at the expense of and harm to females; Title IX certainly does not require a school to
create a special exemption that discriminates in their favor. Cf. Students for Fair Admissions, Inc.
v. President & Fellows of Harvard Coll., 600 U.S. 181, 206 (2023) (SFFA) (“Eliminating . . .
discrimination means eliminating all of it.”). Title IX “[p]rohibit[s]” “discrimination” “on the basis
of sex,” 20 U.S.C. § 1681(a), which cannot conceivably be construed to mandate preferential
treatment for male trans-identifying athletes, let alone when that would come at the expense of
competitive fairness and safety for women and girls, cf. SFFA, 600 U.S. at 287 (Gorsuch, J.,
concurring) (interpreting Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d, to bar
preferential treatment for racial minorities)

Thus, in contrast to Minnesota’s policies and practices, keeping males who identify as
females off female teams or out of women’s sensitive spaces does not constitute “discrimination”
“on the basis of sex” under Title IX. When it comes to competitive athletics and sensitive spaces,
the sexes are not similarly situated given their physiological differences. This remains true whether
or not the male identifies as a female. As the teams or spaces are permissibly separated based on
biological sex, it does not somehow become prohibited sex discrimination to neutrally apply that
valid criterion to “trans-identifying” students like everyone else. Their subjective “gender identity”
has nothing to do with the objective biological differences justifying sex-separated teams or
sensitive spaces. Accordingly, barring a male who is “trans-identifying” from competing on female
teams or invading women’s bathrooms is not providing “‘less favorable’ treatment” than females
receive. Jackson, 544 U.S. at 174. Rather, it is ensuring equal treatment for both sexes.

C. Effect of Conflicting State Law

The MDE and the MSHSL acknowledge they permit male students to compete in
interscholastic athletic programs designated for females and indicate they do so because of existing
Minnesota state law. Their reliance on a conflicting state law fails to account for their obligations
to follow Title IX and all related regulations and Executive Orders as recipients of federal funding,
notwithstanding any conflicting state laws or rules of private organizations.

The Title IX implementing regulation at 34 C.F.R. § 106.6(b)-(c) clearly states in relevant
part:

(b) Effect of State or local law or other requirements. The obligation to comply
with this part is not obviated or alleviated by any State or local law or other
requirement which would render any applicant or student ineligible, or limit the
eligibility of any applicant or student, on the basis of sex, to practice any
occupation or profession.

(c) Effect of rules or regulations of private organizations. The obligation to
comply with this part is not obviated or alleviated by any rule or regulation of
any organization, club, athletic or other league, or association which would
render any applicant or student ineligible to participate or limit the eligibility or
participation of any applicant or student, on the basis of sex, in any education
program or activity operated by a recipient and which receives federal financial
assistance.

34 C.F.R. § 106.6(b)-(c).

Additionally, all federal grant recipients are required to comply with all applicable federal
laws, including Title IX in this instance, and all related Executive Orders. Specifically, 34 C.F.R.
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§ 75.500 states in relevant part: “Each grantee must comply with the following statutes and
regulations: . . . Title IX of the Education Amendments of 1972 (20 U.S.C. 1681 ef seq.), 34 CFR
part 106 ....” And 34 C.F.R. § 75.700 states:

A grantee must comply with § 75.500, applicable statutes, regulations, Executive
orders, stated institutional policies, and applications, and must use Federal funds
in accordance with the U.S. Constitution and those statutes, regulations,
Executive orders, stated institutional policies, and applications.

34 C.F.R. § 75.700 (emphasis added).

The evidence has established that the MDE, various Minnesota school districts, and the
MSHSL have all failed to comply with Title IX and its implementing regulations, as described
above. And after being informed by Executive Orders 14,168 and 14,201, and specific guidance
that under Title IX from federal agencies and departments, Minnesota has doubled down on their
defiance and stated they intend to continue allowing men and boys to participate in interscholastic
athletic programs designated for girls and women, despite federal guidance that such actions
violate Title IX. These recipients’ statements that they plan to continue ignoring the Executive
Orders and OCR’s warnings because of Minnesota state law is contrary to the assurances that the
MDE has submitted to the federal government as a condition of federal funding, and conflicts with
the plain language of 34 C.F.R. §§ 75.500, 75.700, 106.4, 106.6.

D. Duty to Remedy Past Discrimination

Title IX and its implementing regulations require recipients to commit to taking whatever
remedial action is necessary to eliminate existing discrimination on the basis of sex and to
eliminate the effects of past discrimination, whether occurring before or after the recipient’s
request for federal financial assistance. See 34 C.F.R. § 106.4(a). This investigation has established
that the MDE, various school districts, and the MSHSL have discriminated against female student
athletes because of their policies and practices of allowing males to participate in interscholastic
athletic programs designated for women and girls and to invade sensitive spaces designated for
women and girls. Accordingly, the MDE, various Minnesota school districts, and the MSHSL are
obligated to remedy the effects of that past discrimination and to take action to prevent additional
discrimination. Their failure to commit to taking whatever remedial action is necessary to
eliminate existing discrimination on the basis of sex and to eliminate the effects of past
discrimination whether occurring before or after the recipient’s request for federal financial
assistance is a violation of 34 C.F.R. § 106.4.

SECTION 2: THE DEPARTMENT OF HEALTH AND HUMAN SERVICES

I. HHS finds that the Minnesota Department of Education and the
Minnesota State High School League are noncompliant with Title IX.

Pursuant to the authority delegated by the HHS Secretary to OCR, HHS also issues this
Notice of Violation to the MDE and the MSHSL. This action is taken under Title IX of the
Education Amendments of 1972 (Title IX), 20 U.S.C. § 1681 et seq., and HHS’s implementing
regulations for Title IX, 45 C.F.R. Part 86, which prohibit discrimination on the basis of sex in any
education program or activity that receives Federal financial assistance. Title IX “applies to every
recipient and to the education program or activity operated by such recipient which receives
Federal financial assistance.” 45 C.F.R. § 86.11.
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On June 26, 2025, HHS OCR initiated a compliance review of MDE and MSHSL based
on the participation of a male athlete in a high school Girls’ Softball Championship, as widely
reported in multiple media outlets. Minnesota’s high school interscholastic athletic policy allows
for the participation of this athlete and other biological males in female-only sports, in violation
of Title IX, a requirement restated in President Trump’s Executive Order 14,201, Keeping Men
Out of Women's Sports, signed on February 5, 2025. Upon review of publicly available policies
and documented athletic results, HHS OCR finds that MSHSL and MDE’s sanctioning of
participation of male students in competitions that should be female-only discriminates against
girls and women and denies female athletes equal opportunity to compete in athletics, in violation
of Title IX.

I1. Findings of Fact

A. Governance of High School Athletics in Minnesota

Minnesota public high schools are governed by the state through the MDE, as set forth
under Minnesota Statutes Section 127A.05.%”

The Minnesota Human Rights Act (MHRA) governs civil rights protections in education
for the state. The MHRA states that “the opportunity to obtain . . . full and equal utilization of . . .
educational institutions without . . . discrimination . . . is hereby recognized as and declared to be
a civil right.”3® The MHRA’s educational institution section provides that “[i]t is an unfair
discriminatory practice to discriminate in any manner in the full utilization of or benefit from any
educational institution, or the services rendered thereby to any person because of . . . gender
identity[.]”*® The MHRA defines “gender identity” to mean “a person’s inherent sense of being a
man, woman, both, or neither. A person’s gender identity may or may not correspond to their
assigned sex at birth or to their primary or secondary sex characteristics.”*°

MDE references the MHRA in its 2017 Toolkit for Ensuring Safe and Supportive
Transgender and Gender Nonconforming Students, which serves as policy guidance for public
schools in Minnesota, specifically to “assist schools in establishing or amending school policies to
ensure . . . [a] welcoming environment for transgender and gender non-conforming students.”*!
The Toolkit states, “Under the [MHRA], schools must allow transgender and gender-
nonconforming students to participate fully in all school activities, including . . . athletics.”** The
Toolkit also references Title IX in multiple sections based on now rescinded guidance from ED.

The Minnesota Attorney General affirmed the State’s interpretation via a formal legal
opinion on February 20, 2025, stating that “[e]xcluding transgender girl athletes [sic] from
participating in girls’ extracurricular activities . . . denies those students the full utilization and
benefit of educational institutions in violation of the MHRA.”*?

37 https://www.revisor.mn.gov/statutes/cite/127A.05.

38 Minn. Stat. § 363A.13, Subd. 1.

¥ rd.

40 Minn. Stat. § 363A.03, Subd. 50.

412017 Minnesota Toolkit, at 1.

“21d at9.

43 Minn. Attorney General Keith Ellison’s February 20, 2025 Opinion.
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MSHSL is a nonprofit corporation organized under Minnesota State law.** MSHSL is also
a political subdivision of the State of Minnesota for purposes of ensuring equitable compensation
and is considered a state agency for purposes of a state law that requires such agencies to transact
business in meetings open to the public.* It has a 22-member governing board, and four members
of that board are appointed by the Governor.*® The Minnesota Commissioner of Education is
entitled to review annually the information about the MSHSL and may also review league
activities when such is warranted.*’

MSHSL provides service, leadership and extra-curricular opportunities to more than 500
member schools.*® MSHSL is the governing body for youth sports in the state of Minnesota for
public high schools, and its membership includes public high schools in the state of Minnesota.*’
In this capacity, and as explained below in the analysis section, MSHSL has the same legal
obligations under Title IX as MDE.

Minnesota law expressly allows high schools to delegate control of their athletic activities
to MSHSL: “The governing board of a high school may delegate its control of extracurricular
activities to the [MSHSL]. A school board may spend money for, and pay dues to, the [MSHSL]
.. .. The [MSHSL] may control contests by and between pupils of the Minnesota high schools that
are delegated to it under this section.”>°

To be eligible for membership in the MSHSL, “the governing board of each such school
must pass a resolution applying for membership for each of its high schools in which it agrees to
abide by and enforce the Articles of Incorporation, Constitution, Bylaws and Regulations of the
League.”>! Member school districts are required to pay annual membership dues to the MSHSL.*?

The MSHSL oversees contests by and between pupils of the Minnesota high schools that
are delegated to it under state law.”> The MSHSL establishes, conducts, and regulates
championship high school tournament activities and determines the number of classes in all
interscholastic athletic activities under its jurisdiction.>*

In 2014, the MSHSL adopted an appeals process for students who identify as “transgender”
and who want to compete against students of the opposite sex in athletic programs designated for
the opposite sex.” The current appeals process is published under the 2024-2025 MSHSL
Handbook, Section 300.00 Bylaws: Administration of Student Eligibility. The hearing procedure
is referred to as “Eligibility Appeal Procedures for a Transgender Student.”

4 Minn. Stat. § 128C.01, Subd. 1.

% Minn. Stat. §§ 128C.15, 128C.22.

46 Minn. Stat. § 128C.01, Subd. 4.

47 Minn. Stat. § 128C.20.

48 https://www.mshsl.org/about

9 Id.

0 Minn. Stat. § 128C.01.

51 Constitution of the Minnesota State High School League, 204.01.
52 Id. at 205.00.

33 Minn. Stat. § 128C.01, at Subd. 3.

3 Minn. Stat. § 128C.05.

35 State high school league approves transgender policy.
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B. Male Student Deprives Female Competitors of Equal Opportunity in Girls’
Softball Championship

The [redacted content] softball team competes in an MSHSL-sanctioned athletic program
designated only for female athletes.>

It is reported that a male student played the position of pitcher when competing on the
[redacted content] girls’ varsity fastpitch softball team in the Anoka-Hennepin School District,
against all-female teams in the MSHSL Class AAAA Girls’ Softball league.’’

It is reported that the male pitcher was allowed to pitch five consecutive games during the
[redacted content] post season to enable [redacted content] to win the [redacted content] MSHSL
Class AAAA Girls’ Softball Championship, during which he allowed only one earned run in 35
total innings and struck out 27 female batters.>® In the championship title game, he pitched a
complete game shutout, allowing only three hits in a 6-0 victory to defeat the all-girl opposing
team in the title game.’® During the championship tournament, the male pitcher threw three
complete games, recorded two shutouts, only gave up two runs, was credited with two wins, and
stuck out 13 batters during the three-game stretch.®® The male pitcher also batted each of those
three games hitting and average of .300 with 2 doubles and 1 run batted in.®' His performance
against the all-girl teams resulted in post season honors for the male pitcher including selection for
the [redacted content] MSHSL Class AAAA Softball All-Tournament Team.

I11. Funding Jurisdiction

HHS OCR enforces Title IX, which prohibits discrimination on the basis of sex in any
educational program or activity that receives Federal financial assistance (FFA), with respect to
entities and programs or activities that receive FFA from HHS. HHS OCR ensures compliance
through enforcement activities and periodic reviews of HHS-funded institutions such as MDE.
Based on a review of publicly available data, in 2024, MDE received a total of $11,947,984 from
HHS, including funding from ACF ($8 million), SAMHSA (over $3 million), and CDC (over
$200,000). In 2025, MDE has receiver $2,188,929 from HHS to date. It may not receive FFA if it
is in violation of Title IX.

IV. Analysis

The MDE receives FFA from HHS. As a recipient of FFA, MDE is obligated to comply
with Title IX. MDE has signed contractual assurances acknowledging this obligation, as required
by HHS’s Title IX implementing regulation, 45 C.F.R. § 86.4. Public school districts within
Minnesota are subrecipients of HHS FFA through MDE.

56 https://www.mshsl.org/schools/activities?activity=%22Softball,%20Girls%22

ST[redacted content]

58 [redacted content]

¥ 1d.

60 Id.

1 The MSHSL published a news release on the MSHSL website, stating in part: “In three state tournament games, the
Rebels (24-2) outscored the opposition, 14-2, including shutouts in the quarterfinals and championship game . ..
[redacted content] crowning victory came behind . . . another impressive pitching performance by junior [Student
1]...who gave up just three hits while striking out six.”
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MSHSL is the governing body for youth sports in the state of Minnesota for primary and
secondary education, and its membership includes public high schools in the state of Minnesota.®*
Its ability to “control contests by and between pupils of the Minnesota high schools” is expressly
delegated by statute.’

By Minnesota’s express delegation, and by assuming control over physical “activities,
programs, and services” such as interscholastic competition, MSHSL is subject to Title IX in the
same way MDE would be. See 4.B. v. Haw. State Dep’t of Educ., 386 F. Supp. 3d 1352, 1357-58
(D. Haw. 2019) (finding high school athletic association had controlling authority over many
aspects of the DOE’s interscholastic athletic programs and was subject to Title IX, independent of
funding source); Horner v. Ky. High Sch. Athletic Ass’n, 43 F.3d 265, 271-72 (6th Cir. 1994)
(because Kentucky’s state laws conferred authority to the Kentucky State Board of Education and
Kentucky High School Athletic Association to control certain activities for the federally funded
Kentucky Department of Education, both entities were subject to Title IX); Communities for
Equity v. Michigan High Sch. Athletic Ass'n, 80 F. Supp. 2d 729, 735 (W.D. Mich. 2000) (holding
that an athletic association that “does not receive any direct assistance from the federal
government,” and “receives the bulk of its funding from gate receipts generated at [Michigan High
School Athletic Association]-sponsored tournaments,” was still covered under Title IX, reasoning
that “any entity that exercises controlling authority over a federally funded program is subject to
Title IX, regardless of whether that entity is itself a recipient of federal aid”).

Title IX’s prohibition of sex discrimination permits educational programs to separate
competitive sports by sex only because the biological differences between the sexes naturally give
males an unfair advantage over females. Because of this male advantage, the sexes are not similarly
situated in athletics, and separating sports teams by sex is not prohibited “discrimination” when
such separation does not treat either sex worse than the other. In comparison, Minnesota’s policy
violates Title IX because it separates the sexes without a valid basis and treats females worse than
males. The policy violates both the underlying biological justification for separating sports and
Title IX’s overriding command that the sex separation in athletics cannot disadvantage either sex.
Contrary to Title IX, the policy jettisons biology as its justification for separation and causes an
imbalanced, unfair disadvantage to female athletes.

This conclusion is reinforced by HHS’s implementing regulations for Title IX, which bar
discrimination on the basis of sex in athletics. 45 C.F.R. § 86.41(a) provides: “No person shall, on
the basis of sex, be excluded from participation in, be denied the benefits of, be treated differently
from another person or otherwise be discriminated against in any interscholastic, intercollegiate,
club or intramural athletics offered by a recipient, and no recipient shall provide any such athletics
separately on such basis.”

As restated in Executive Order 14,201, allowing boys or men to participate in female-only
sports competition discriminates against girls and women on the basis of sex by denying them
equal opportunity to participate and excel in competitive sports. “[W]hen Title IX is viewed in its
entirety, it is abundantly clear that discrimination on the basis of sex means discrimination on the
basis of being a male or female.” Tennessee, 762 F. Supp. 3d at 623-24.

2 https://www.mshsl.org/schools/activities?activity=%22Softball.%20Girls%22.
3 Minn. Stat. § 28C.01.
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HHS’s Title IX regulations also require recipients to provide “equal athletic opportunity
for members of both sexes.”%*

Male athletes have a documented physical advantage over female athletes based on
demonstrable biological differences. Minnesota law itself recognizes there are reasons that justify
some sex segregation in sports: “If two teams are provided in the same sport, one of these teams
may be restricted to members of a sex whose overall athletic opportunities have previously been
limited, and members of either sex shall be permitted to try out for the other team.”® The National
Federation of State High School Associations, of which MSHSL is a member, requires high school
athletic programs to provide sex-separated athletics, and provides different standards for
competitive metrics and equipment.

Sex-separated teams allow female athletes an equal opportunity to compete on the basis of
physical ability. Indeed, statistical research has shown that, “if sport were not sex segregated, most
school-aged females would be eliminated from competition in the earliest rounds.”%’

These physiological differences are why “the Title IX framework effectively requires a
recipient to maintain separate sports teams.” Soule, 90 F.4th 34, 63 & n.8 (Menashi, J., concurring)
(collecting cases). “Without a gender-based classification in competitive contact sports, there
would be a substantial risk that boys would dominate the girls’ programs and deny them an equal
opportunity to compete in interscholastic events.” O’Connor, 449 U.S. at 1307.

Here, the denial of equal opportunity by allowing unfair competitive advantage is evident.
The male softball pitcher’s documented dominance in the Class 4A State Championships deprived
female athletes of the opportunity to engage in fair competition based on the abilities of their sex.

As a recipient of FFA from HHS, MDE is obligated to comply with Title IX. When a
covered entity receiving HHS funds adopts policies that conflict with Federal law, it risks placing
itself in violation of Federal funding conditions. See Pennhurst State Sch. & Hosp., 451 U.S. 1, 17
(1981) (holding that states that accept federal funds “agree to comply with federally imposed
conditions”).

MDE had the choice of accepting or declining to seek federal funds (and not be required
to comply with federal law). But since it has accepted federal funds, it is required to comply with
Title IX—regardless of Minnesota law. Indeed, “federal law must prevail” where “compliance
with both a state law and federal law is impossible,” or the state law is an “obstacle to the
accomplishment and execution of the full purposes and objectives of Congress.” Oneok, Inc. v.
Learjet, Inc., 575 U.S. 373, 377 (2015) (citations omitted).

It is thus no answer for MDE to assert that Minnesota state law requires MHSL’s policy.
MDE’s choice to accept federal funds requires that applicable Federal law preempts conflicting

445 CFR § 86.41(c).

% Minn. Stat. § 121A.04. Thus, since women’s overall athletic opportunities have previously been limited, if two
teams are provided in a sport, one team must be all female.

% See e.g., nths-track-and-field-pre-meet-notes 2023 final.pdf.

7 Doriane Lambelet Coleman et al., Re-Affirming the Value of the Sports Exception to Title IX’s General Non-
Discrimination, Duke J. Of Gender Law & Pol. Vol. 27:69 (2020).
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state laws. See U.S. Const. art. 6, cl. 2. When a state law, such as Minnesota’s MHRA, frustrates
Congress’s purpose and poses an obstacle to the accomplishment of those purposes, that state law
is preempted. See, e.g., St. Louis Effort for AIDS v. Huff, 782 F.3d 1016, 1021, 1024 (8th Cir. 2015)
(affirming preliminary injunction where lower court determined that Missouri law “frustrates
Congress’ purpose” and “pose[s] an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress™). “Title IX . . . is rife with exceptions that allow males and
females to be separated based on the enduring physical differences between the sexes,” Tennessee,
762 F. Supp. 3d at 624, highlighting “Congress’ goals of protecting biological women in
education,” Kansas, 739 F. Supp. 3d. at 923. This purpose would be thwarted, and Congress’s goal
in passing Title IX undermined, by failing to protect women in youth sports through adherence to
the MHRA. Title IX therefore preempts the MHRA in this area insofar as recipients of federal
funds are concerned and there is a conflict between the federal and state law.

V. Notice of Violation

Accordingly, HHS OCR has determined that MDE violates Title IX. Because the MDE has
thrown out the biological justification for sex separation as to athletics, it is discriminating on the
basis of sex by separating the sexes without a valid basis under Title IX in violation of Title IX.
The MDE is also violating Title IX by denying female student athletes in the state of Minnesota
an equal opportunity to participate in, and obtain the benefits of participation, “in any
interscholastic, intercollegiate, club or intramural athletics,” in current and future athletic events.
45 C.F.R. § 86.41. Male athletes, by comparison, are not subject to heightened safety or
competitive concerns, which only affect females. See Tennessee, 737 F. Supp. 3d at 561
(“[1]gnoring fundamental biological truths between the two sexes deprives women and girls of
meaningful access to educational facilities.””). Consequently, HHS OCR has also determined that
the MSHSL’s policy of allowing male athletes to compete against female athletes in high school
sports events designated for females violates Title IX.

CONCLUSION

This concludes ED OCR’s and HHS OCR’s investigations. This letter of finding of
noncompliance and notice of violation should not be interpreted to address the MDE’s or the
MSHSL’s compliance with any other statutory or regulatory provision, or to address any issues
other than those addressed in this letter. This letter of findings and notice of violation does not
constitute final agency action.

This letter sets forth OCR’s determination in individual cases. This letter is not a formal
statement of policy and should not be relied on, cited, or construed as such. ED OCR’s formal
policy statements are approved by a duly authorized OCR official and made available to the public.

Recipients must not harass, coerce, intimidate, discriminate, or otherwise retaliate against
an individual because that individual asserts a right or privilege under a law or regulation enforced
by ED or HHS OCR or files a complaint, testifies, assists, or participates in a proceeding under a
law or regulation enforced by ED or HHS OCR. If this happens, the individual may file a retaliation
complaint with ED and/or HHS OCR.

Under the Freedom of Information Act, it may be necessary to release this document and
related correspondence and records upon request. If ED or HHS OCR receives such a request, it
will seek to protect, to the extent provided by law, personally identifiable information that, if
released, could reasonably be expected to constitute an unwarranted invasion of personal privacy.
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This letter is accompanied by a proposed resolution agreement that specifies actions that
will remedy current and past discrimination, and to prevent any similar instances where future
violative conduct may recur. If OCR determines an agreement will not be reached, ED and HHS
may begin enforcement action including referral to the U.S. Department of Justice or other means
authorized by law, including the initiation of an action to suspend, terminate, or refusal to grant or
continue federal financial assistance.

If you have questions about this letter, you may contact Bradley R. Burke, Regional
Director, ath or Daniel Shieh, Senior Advisor, at _
When contacting our offices, please remember to include the case/transaction number, referenced
above, that we have given this file.

Sincerely,

/s/

Craig W. Trainor

Acting Assistant Secretary for Civil Rights
U.S. Department of Education

/s/

Paula M. Stannard

Director, Office for Civil Rights

U.S. Department of Health and Human Services

Enclosure
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UNITED STATES DISTRICT COURT

for the
District of Rhode Island E

STATE OF NEW YORK, et al.

Plaintiff(s)
V.

U.S. DEPARTMENT OF HEALTH AND HUMAN
SERVICES, et al.

Civil Action No. 26-cv-XXXXX

N e e N N N e

Defendant(s)

SUMMONS IN A CIVIL ACTION

Christopher Carroll

Office of General Counsel

Department of Health and Human Services
200 Independence Avenue, S.W.
Washington, DC 20201

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,

whose name and address are:
See attached.

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.

You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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Civil Action No. 26-cv-XXXXX

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (mame of individual and title, if any)

was received by me on (date)

(O I personally served the summons on the individual at (place)

on (date) ; or

(3 I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(3 I served the summons on (name of individual) , Who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
O I returned the summons unexecuted because ; or
(O Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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Attorney General of New York

By: /s/ Galen Leigh Sherwin
GALEN LEIGH SHERWIN*
Special Counsel for Reproductive Justice
RABIA MUQADDAM*

Chief Counsel for Federal Initiatives
ANNE CHAMPION*

Special Counsel for Federal Initiatives
COLLEEN K. FAHERTY *

Special Trial Counsel

MATTHEW FAIELLA*

Special Counsel for LGBTQIA Rights
RACHEL HANNAFORD*

Senior Enforcement Counsel

28 Liberty Street
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(212) 416-6183
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Cont’d on next page



Case 1:26-cv-00022-MRD-PAS Document 1-22

PHILIP J. WEISER
Attorney General of Colorado

By: /s/ David Moskowitz
DAVID MOSKOWITZ*
Deputy Solicitor General
SAM WOLTER*

Assistant Attorney General
1300 Broadway, 10th Floor
Denver, CO 80203
720-508-6000
david.moskowitz@coag.gov
samuel.wolter@coag.gov

Counsel for Plaintiff State of Colorado
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