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SOUTHERN DISTRICT OF NEW YORK 
 
 
MAYDAY HEALTH, 
 
   Plaintiff, 
 
 v. 
 
MARTY J. JACKLEY, Attorney General of 
South Dakota, in his official capacity,  
 
   Defendants. 
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DECLARATION OF ADAM S. SIEFF IN SUPPORT OF 

PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION 
 

I, Adam Sieff, declare as follows: 

1. I am a partner with the law firm of Davis Wright Tremaine LLP and represent 

Plaintiff Mayday Health.  I make this declaration based on personal knowledge, except where 

specified as made on information and belief.  If called, I would testify competently thereto. 

2. Attached hereto as Exhibit 1 is a true and correct copy of the transcript of the January 

16, 2026 proceedings in the above-captioned matter. 

3. Attached hereto as Exhibit 2 is a true and correct copy of the transcript of the 

February 20, 2026 Motions Hearing in State of South Dakota vs. Mayday Medicines, Inc., d/b/a 

Mayday Health, and Allover, LLC, d/b/a Momentara, No. 32CIV25-329, Sixth Judicial Circuit of 

South Dakota. 

4. Attached hereto as Exhibit 3 is a true and correct copy of the transcript of the 

February 11, 2026 proceedings in the above-captioned matter. 

I declare under penalty of perjury that the foregoing is true and correct. 

 

Case 1:26-cv-00078-KPF     Document 52     Filed 03/02/26     Page 1 of 2



 2 
4904-5753-0002v.1 0201980-000001 

Dated: Los Angeles, California   By: /s/         Adam S. Sieff  
March 2, 2026           Adam S. Sieff 

Case 1:26-cv-00078-KPF     Document 52     Filed 03/02/26     Page 2 of 2



 

 

 

 

 
Exhibit 1 

 
  

Case 1:26-cv-00078-KPF     Document 52-1     Filed 03/02/26     Page 1 of 31



1

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

Q1G8HEAC                           
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(Case called) 

THE DEPUTY CLERK:  Counsel, please state your name for

the record, beginning with plaintiff.

MR. SIEFF:  Good morning, your Honor.  This is Adam

Sieff, of Davis Wright Tremaine, for plaintiffs, Mayday Health.

With me on the line are my colleagues, Laura Handman, Chelsea

Kelly, Ambika Kumar, and Nicole Saad Bembridge.

THE COURT:  Thank you very much.  Good afternoon to

each of you.

This is Judge Failla, and I think you all have 

realized, I am the judge to whom this case has been assigned.   

Mr. Jackley, do I have you on the line as well, sir? 

MR. JACKLEY:  You do, your Honor.  Marty Jackley,

South Dakota Attorney General.  Also appearing with me is my

civil chief, Amanda Miiller, and that is M-i-i-l-l-e-r.

THE COURT:  Good afternoon to both of you.  Thank you

very much for appearing on such short notice, but candidly,

sir, it's been short notice for me as well.

Mr. Jackley, should I be directing my questions this

afternoon to you or to Ms. Miiller?

MR. JACKLEY:  To me, your Honor.

THE COURT:  Thank you, sir.

So, Mr. Sieff, from my perspective, what I have

received from you to date, I received a complaint a few weeks

ago, earlier in the week I received what I believed was a
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preliminary injunction motion, and last evening, at about 10

after 9, I received a motion for a temporary restraining order.

I did not check my docket sheet in the minutes before I got on

the call today.  Was anything else filed from your client's

perspective, sir?

MR. SIEFF:  Not from us, your Honor.

THE COURT:  Thank you.

Mr. Jackley, I have had a chance to review those

written materials that you have just heard me list.  And I

didn't think you were afforded enough time to actually respond

to anything, so why don't I begin by asking, have you had a

chance to review the complaint and the injunctive relief

papers?

MR. JACKLEY:  I have, your Honor.

THE COURT:  Thank you.

It was my understanding, from a conversation my law

clerk had with Mr. Sieff last evening, that your office is

opposing the request for a temporary restraining order.  Is

that correct?

MR. JACKLEY:  That is correct, your Honor.

May I ask the Court just so that I get direction.  Me 

and my office have made the pro hac appearance filings, but 

they have not been accepted yet.  I just want to be respectful 

in not making an appearance out of place. 

THE COURT:  I appreciate you saying that.  I did
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understand and I thought I had seen Ms. Miiller's application

for pro hac vice admission.  You filed one as well for

yourself, sir?

MR. JACKLEY:  Your Honor, mine is in the process.

Once I receive the certificate of good standing, it will be

officially filed, but it is in the works.

THE COURT:  Fair enough.

Mr. Jackley, given that fact and the representations 

you have made to me, and also given the fact that you have only 

known about this motion for less than 24 hours, if it is your 

wish to be the oralist today, I will admit you pro hac vice for 

purposes of this proceeding so that you can make the arguments 

you wish to make. 

MR. JACKLEY:  Thank you, your Honor.  That would be my

request.

THE COURT:  That request is granted.

So, what I am seeing on the docket with respect to

your side, sir, is the pro hac vice motion, and I understand

another is coming.  Given that, may I please hear from you

orally as to the reasons you oppose the request for a temporary

restraining order.

MR. JACKLEY:  Thank you, your Honor.  Of course.

I am requesting a limited appearance to contest 

jurisdiction only.  I would request a further opportunity, if 

necessary, to present our arguments in writing. 
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The gist of the state of South Dakota's resistance is

there does not exist personal jurisdiction, neither under the

long-arm jurisdiction or under minimum contacts.  I can get

into more detail on that.  And then, secondary, based upon

Younger abstention.

I would advise the Court this matter was actually set

for a hearing today at 9:00 in South Dakota.  The plaintiffs

requested a continuance over the state's objection.  The court

was gracious and gave them a continuance in order for them to

prepare for the preliminary injunction hearing set in South

Dakota.

THE COURT:  And I am going to ask you a couple of

follow-up questions because I saw in the preliminary injunction

submissions the fact that a proceeding had been brought in

South Dakota.  I believe it was last month, sir.

May I ask, have those papers been served on Mayday?  

And that's what I will refer to the entity here as.  As of the 

time that the preliminary injunction motion was filed, I did 

not have a sense that they had been served.  Have they been 

served? 

MR. JACKLEY:  Your Honor, it is the state's position

that that action was filed on or about December 29th, that

under state statute, because it's the consumer division, it is

allowed by notice that it has been accomplished.  It has also

been accomplished by personal service, but I do believe that
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plaintiffs are contesting that.

THE COURT:  I see.  Of course, there hasn't been

enough time, this only having been filed at the end of

December, to have a judge in South Dakota to speak to the issue

of proper service.  So you believe they have been served, they

believe they haven't, and that is a fight that I don't get to

resolve.

Tell me more, please, sir, about the hearing.  When

you say 9 a.m., I guess that's 9 a.m. your time, which is

probably closer to 11 or 12 my time.  So when was it set down

for a hearing, sir?

MR. JACKLEY:  The hearing was scheduled for today at 9

a.m. Central Standard Time.

THE COURT:  Excuse me, sir.  I wasn't clear.  I

understand when the hearing was scheduled for.  When was it

scheduled?  Because I would not have scheduled this for the

time I scheduled it had I known that there was a hearing in the

South Dakota court.

MR. JACKLEY:  It was scheduled approximately two weeks

ago.

THE COURT:  I see.  It may be that plaintiff will tell

me that they did not get word of it because they don't believe

they have been served, but I will let them fight their own

battles a little bit later.

I appreciate knowing, and I thank the court in South
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Dakota for allowing me the opportunity to use this time this

afternoon.

Has that proceeding, that hearing, been rescheduled,

sir?

MR. JACKLEY:  Yes, your Honor.

THE COURT:  For what date and time, please, so that I

don't conflict again.

MR. JACKLEY:  February 2, at 1:00 Central Standard

Time.

THE COURT:  Thank you for letting me know.

Let's go back then, please.  Why don't we begin with

your arguments on personal jurisdiction.  So I guess you and I

are both looking at New York's long-arm statute.  Tell me why

you believe the conduct that is alleged in the complaint before

me does not implicate personal jurisdiction in New York.

MR. JACKLEY:  Your Honor, it is the state's position

that there is no long-arm jurisdiction under New York Civil

Procedure 302(a).  I, as attorney general, under my statutory

duty, have sent a cease and desist letter for activity

occurring in South Dakota, and that is not enough under New

York law to qualify as a business transaction.  And I would

cite America/International 1994 Venture v. Mau, 146 A.D.3d 40,

at page 53.  It's a 2016 decision.

I would also argue that sending a lawful cease and

desist letter under South Dakota law does not qualify as a
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tortious act because we have not derived any revenue, and none

of the five factors in the Traver v. Officine case, 233 F.Supp.

2d 404, page 412 (N.D.N.Y. 2002), have not been satisfied.

THE COURT:  OK.  Now, you have seen the complaint in

this case, sir?

MR. JACKLEY:  I have, your Honor.

THE COURT:  I am just looking back at their arguments

as to personal jurisdiction.  They are suggesting that what you

sent to them was a threat.  You're suggesting to them it is a

cease and desist letter.  And it is for that reason that you

believe there is not personal jurisdiction.  As well, I think I

heard you say there aren't minimum contacts sufficient here?

MR. JACKLEY:  Correct.  There are no minimum contacts,

either a general jurisdiction or specific jurisdiction.  There

is no general jurisdiction here because defendant is not at

home in New York.  And there is no specific jurisdiction here

because South Dakota did not purposefully avail itself of the

privilege of conducting activities within the forum state.

We simply have, here in South Dakota, there has been

placards put up in gas stations here in South Dakota.  Pursuant

to my statutory authority, the governor requests that the

attorney general address it.  I addressed it with a cease and

desist order.  When the cease and desist order did not work, as

a measured response, rather than invoking criminal

jurisdiction, I simply filed for preliminary injunction in
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relation to those signs that exist here in South Dakota.

THE COURT:  You just said a moment ago, sir, that you

engaged in a measured response by filing the civil enforcement

action.  Is it a criminal prosecution?

MR. JACKLEY:  Under South Dakota law, there are tools

available to the attorney general and there is certain conduct.

One option is, under our statutes, we are allowed probably the

most measured response of a cease and desist letter, giving the

opportunity for a response, an opportunity to be heard and

considered by the attorney general.  That occurred.

My understanding is all but one or two of the signs 

have been removed.  Because signs still remain up in South 

Dakota, I chose to file a preliminary injunction case, which is 

what I have indicated to the Court will be heard on 

February 2nd.  I would advise the Court, as former United 

States attorney and attorney general, solicitation is a 

criminal act in South Dakota, but nothing has been filed on 

that measure at this time. 

THE COURT:  I see.  All right.

You mentioned the signs.  These are the signs in the

gas stations, sir, and not just the website?

MR. JACKLEY:  Yes.  I would call them a placard.  When

you go to a gas station, there will be a placard above the

pump, or as part of the pump, that contains an advertisement.

So those placards exist here in South Dakota.
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THE COURT:  You will excuse my ignorance, sir.  When I

am at a gas station here in the East Coast, the signs that I am

seeing are electronic, in the sense that I have seen multiple

ads at once while I am waiting for my tank to fill.  In South

Dakota, are you talking about a physical hard copy placard,

that's why you're using that term?

MR. JACKLEY:  Yes.

THE COURT:  There were some that were up and most have

been removed, but not all?

MR. JACKLEY:  It is my understanding, from various

statements by the plaintiff, that the original or at least the

original count was 30.  That at the time of the filing, it was

14.  That at the time of the filing of the preliminary

injunction, it was two.  And now it is my understanding it is

down to one.

THE COURT:  Now, sir, if they were to remove the one,

would you continue with the civil enforcement action?

MR. JACKLEY:  I would not, your Honor.

THE COURT:  Just so that I am clear, it's not the

existence of the website per se, it's these placards that

you're construing as solicitation, or am I getting ahead of

myself?

MR. JACKLEY:  That is our position, your Honor.  You

are not getting ahead of yourself.  That is our position.

THE COURT:  I see.  All right.  I understand.
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By talking to me about personal jurisdiction, and as

well about Younger abstention, do I understand that you don't

believe that you and I should be discussing the merits of the

First Amendment claims today, that really there are these

threshold jurisdictional issues that I have to work my way

through first?

MR. JACKLEY:  That is the state's position.  This is a

limited appearance to contest jurisdiction.

THE COURT:  Thank you.  

Let's then, please, talk about Younger abstention.  I 

don't mean to cut you off, sir, if there are more personal 

jurisdiction issues that you wish to raise. 

MR. JACKLEY:  There are not, and I would be prepared

to talk in answering questions regarding Younger.

THE COURT:  Please go ahead, sir.

MR. JACKLEY:  It is the state's position that the

Younger abstention, federal courts must defer to certain state

proceedings, and I would point out that there are ongoing state

proceedings right now.  They include a catalogue of them:

State criminal jurisdiction and civil enforcement proceedings

and civil proceedings.  And I would specifically cite Sprint v.

Jacobs, 571 U.S. 69, page 73.  And that, of course, is a

Supreme Court decision.

THE COURT:  Actually, as I am talking to you, sir, I

took down some notes beforehand about Younger abstention.  So
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let me please understand this.  You are invoking it based on

the existence of a civil enforcement action, correct?

MR. JACKLEY:  Yes.  Both in regarding to a cease and

desist, as well as regarding the filing of a preliminary or

permanent injunction.

THE COURT:  All right.  Go ahead.  I will let you

continue with your argument, sir.

MR. JACKLEY:  That would be the extent of my argument,

your Honor.

THE COURT:  Thank you very much.

Mr. Sieff, let me please turn to you.

Mr. Sieff, I will tell you, and you will all learn

this, I try to be as transparent as possible in my

communications with the parties.  I wasn't sure about the

personal jurisdiction issue, but I actually thought I had

personal jurisdiction.  I did spend a chunk of my morning this

morning thinking through Younger abstention issues akin to

those described by Mr. Jackley just now.

So, Mr. Sieff, why don't you begin with personal 

jurisdiction and then with Younger abstention, please. 

MR. SIEFF:  Thank you, your Honor.  And when I address

Younger, I am more than happy to address what was scheduled to

be a hearing this morning that we were prepared to attend but

was continued for other reasons, but we'll come back to that.

Starting with personal jurisdiction, this case is just
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like three other cases, three federal appellate courts -- or at

least two federal appellate courts and then the Second Circuit

in a factually similar circumstance held sufficient to assert

personal jurisdiction in the federal district court over an

out-of-state attorney general.

The first case that you should know about is the Media 

Matters for America v. Paxton, which was a D.C. Circuit 

decision from last year, where virtually the exact same conduct 

transpired, where the attorney general of Texas sent a demand 

into the district, and the process server——in that case they 

actually effectuated service——attempted to effectuate service 

on the plaintiff in the forum state.  And then the effect of 

those contacts was to create censorship-based effects, that 

have affected Mayday here as it did Media Matters there, in 

their ability to engage in publication-related activities and 

recording, and just as importantly, publish information that's 

available to people in those forum states.  That's case number 

one. 

A second case --

THE COURT:  Before you proceed to your second case,

sir, can I please have the citation for the first case?

MR. SIEFF:  Yes.  It is in paragraph 10 of our

complaint, and I will read it to you.

THE COURT:  I see it.  And then you have Defense

Distributed v. Grewal and then Twitter v. Paxton.  Are these
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the three cases that you are going to be citing to me?

MR. SIEFF:  Those three.  And then the one you will

see a few lines down, which is the Grand River Six Nations

case, which is a Second Circuit case, asserting personal

jurisdiction over out-of-state attorneys general whose

purposeful New York conduct created the basis for jurisdiction,

just as it does here, under the same long-arm statute.  And the

long-arm statute in New York, in our view, is materially

indistinguishable from the ones at issue in the three cases

cited in the beginning of that same paragraph.

So, we think that the Court's inclination to find

personal jurisdiction is correct.  We think that the contacts

here are more than sufficient and had been judicially

recognized by multiple federal courts as sufficient to find

personal jurisdiction in a matter like this one.  But what you

have is an out-of-state attorney general reaching into that

state, be it letters and demands and threats, to purposefully

halt and, at a minimum, chill the speech of a speaker in that

state, who is speaking not just to people in that state, but

across the country.

So, we think that this body of law is sufficient to 

demonstrate that the type of tortious activities or 

constitutional tort actions that we have, that this type of 

constitutionally tortious activity is one that the Court has 

jurisdiction to hear and to hear our Section 1983 claim arising 
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out of those contexts in that tortious activity. 

If the Court has no further questions on jurisdiction,

I am happy to turn to Younger.

THE COURT:  It's not that I don't or do have

additional questions.  I want the totality of your arguments

for personal jurisdiction, but if what you're going to say is,

look, we thought this through already and we have articulated

in our complaint what we believe the bases of jurisdiction are,

that's fine too.  I don't have specific questions.  I do want

to hear from you because I did not know, until Mr. Jackley

raised the personal jurisdiction issue, that that was an issue.

So I do want to hear your arguments with whatever degree of

specificity you would like to make them.

MR. SIEFF:  I will add, then, in that case, Section

302(1), (2) and (3) all seem to squarely cover in technical

terms what the attorney general has done here.  And for the

same reason that the courts in the cases that we have cited

asserted jurisdiction over comparable acts as comporting with

the minimum due process, we believe the long-arm statute

embraces that conduct here, and the Constitution recognizes

that the assertion of personal jurisdiction over that conduct

is permissible and appropriate, and this Court may accordingly

hear the claims that we have arising from and are related to

that conduct.

THE COURT:  Thank you.  With that in mind then, let's
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please turn to the issue of Younger abstention.

MR. SIEFF:  Thank you, your Honor.

There are three answers with respect to Younger.  And 

it relates to the issue with respect to what Mr. Jackley 

referred to as the hearing that was scheduled today. 

There is no ongoing proceeding, first of all, in South

Dakota.  There is no complaint.  There is no summons filed.

That's indisputable.  And until yesterday, we had not even been

served with the sole pleading that exists in any South Dakota

court, which is a motion to enjoin our speech.  That was only

served by personal service.  I received notification from our

client that they were served with a motion by 3:00, but that

motion did not initiate or commence any action that is

cognizable.  And at the time that we filed this case on

January 6, all that we had was a threat of enforcement and some

indication that the attorney general intended to go to court to

bring the enforcement action against us.

So we think, as the Supreme Court noted in Ellis v.

Dyson, 421 U.S. 426, at 432, that because all that existed at

the time that we filed was a threat of bringing an enforcement

action, colored both by the cease and desist letter sent to New

York to cease our New York-based publishing operations, and

also by what we learned about through news reports and social

media posts was this motion that was lodged in a South Dakota

court, we don't believe that there is an ongoing proceeding at
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all which would trigger any aspect of Younger.

THE COURT:  I am going to ask you to pause for a

moment, please, sir.  Mr. Jackley represented to me that the

action in South Dakota was filed on December 29.  Is that

incorrect?

MR. SIEFF:  What Mr. Jackley is referring to is that

his office lodged a motion, notice of just a motion, on the

29th.  There is no action that was filed.  There is no

complaint or summons.  It lodged a motion in a South Dakota

court on or around that date.  And we received notice of it

through news reports.  I believe his office issued a press

release in saying they had lodged that motion.  They didn't

file a complaint or summons, or serve a complaint or summons on

us.  They didn't even serve that motion on us.

THE COURT:  I am going to ask you to pause for a

moment.

Finish your sentence.  Go ahead. 

MR. SIEFF:  Your Honor, I was just going to say we

learned on or around that date through the press, through

social media, that some type of motion had been filed in court.

But an action, an action and a proceeding had not begun, and

there is none today.

THE COURT:  I am looking at Sprint and other cases

that I took notes on as I'm talking to you.  I guess we are in

agreement there is not an ongoing state criminal prosecution.
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The question is, is this a civil proceeding that is akin to a

criminal prosecution?  It would say not.  Then it would be a

civil proceeding involving certain orders uniquely in

furtherance of state court's ability to perform their judicial

functions.  Would you agree with me that those are the

exceptional circumstances where Younger abstention typically

applies?

MR. SIEFF:  Yes, your Honor, I agree that those are

the criteria necessary.  And our position is, in the first

instance -- and there are numerous reasons why Younger doesn't

apply, and I can get to those too, but at the threshold, we

agree that those are the three circumstances that are essential

conditions for it to apply at all, and our position is that

none of those are met here.

THE COURT:  I understand that is your position.  The

cease and desist order I am not sure qualifies as any of

these -- I need to understand a little bit more this proceeding

filed in South Dakota, which you tell me is just a motion.  But

the question is, is that motion a civil proceeding involving an

order uniquely in furtherance of a state court's ability to

perform their judicial functions?  I don't know.  I am just

looking at a case from the District of Vermont where these

state interests include:  Safeguarding child welfare, managing

interstate utilities, regulating attorney conduct, overseeing

state election processes.  I suspect there are more.
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Please help me understand why this particular motion

would not qualify under the third category of proceedings.

MR. SIEFF:  I believe that the type of cases that have

found that the third type of proceeding is met have involved

some type of engagement of the judiciary in an actually

adversarial process.  It might be an attorney bar investigation

or some other process in a judicial court run by the state that

is indeed adversarial.  And the key here is that the action has

been commenced in that body.

Here, there was nothing commenced in any court that 

would recognize the existence of an adversarial proceeding.  

That is why, once we eventually got wind of what was happening, 

South Dakota counsel made a special appearance to alert the 

court that we intended to contest the existence of an action.  

And the court, the South Dakota court, by its own motion, 

scheduled a hearing, originally set for this morning, to 

discuss with the state whether it had, in fact, commenced an 

action at all.  And it did so before and only keyed us into the 

conversation after we alerted the court that we had filed a 

federal action.  So we were prepared to make a special 

appearance at the hearing that the court had ordered and 

intended to ask the state about on its own motion. 

So to go back to your question about Younger, there is

not at this moment, was not at the time that we filed any of

the pleadings in this case, an ongoing proceeding.  We are sort

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:26-cv-00078-KPF     Document 52-1     Filed 03/02/26     Page 20 of 31



20

          SOUTHERN DISTRICT REPORTERS, P.C.
            (212) 805-0300

Q1G8HEAC                           

of in this unusual liminal space where the government has told

us they intend to sue us.  They appear to have tried to sue us,

but didn't actually.  But in so doing, they have told us what

they intend to do to punish us and censor our speech.  

And so for that reason, we think that our claims are 

both ripe and justiciable.  Younger doesn't apply.  And I can 

get into more reasons why, even if the Court were inclined to 

believe that the third Younger criterion existed, the threshold 

criterion for an ongoing proceeding, there is another reason, 

and an important other reason, why Younger is not a bar in this 

action.   

THE COURT:  I promise you that I will, but I am one

step behind you, sir, and I am trying to catch up to where you

are.

So, I guess a question that I have is, is there no 

utility in letting in my hearing from the South Dakota court, 

or the South Dakota whatever, about whether they believe an 

action has been commenced? 

MR. SIEFF:  I think the answer to that question leads

to my second argument, which is that even if there were an

action that were ongoing -- and again, we don't think that the

South Dakota court will find that there is one, but even if

there were some type of ongoing proceeding, number one, we need

a temporary restraining order in the interim.  I understand

that you are key to assess your jurisdiction.  The point is,
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even if there were an ongoing proceeding, Younger has no

application where the state action, if it exists, was brought

to retaliate against or deter First Amendment protected

activity.  This is a well-established exception to Younger.

The Second Circuit recognized it in a case called Cullen v.

Fliegner, 18 F.3d, at 103-04, and it was applied in the Eastern

District of New York in a case that I think is relevant here,

Brooklyn Institute of Arts v. City of New York, 64 F.Supp. 2d,

the relevant passage is 195-96.

Now, these are just two cases.  There are cases from

courts across the country.  But the point is that Younger is a

comity-based doctrine.  Notwithstanding the fact that it

continues to have vitality, the courts recognized that it has

no application where the state's interest is illegitimate

because it has undertaken to retaliate against or deter First

Amendment protected activity.

So, in the Brooklyn case, what you had was a situation 

akin to ours, in the Cullen case as well, but the state action 

was found to have been brought, it was alleged to have been 

brought in order to punish a speaker, in that case it was a 

museum, for putting on speech that the government, for whatever 

reason, found objectionable.  And in that case, and in others, 

Younger has no application.  So, too, in Cullen, which was a 

case about discipline against a public school teacher.  It was 

understood and alleged that the public school teacher was 
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disciplined in retaliation for his protest of school policy.  

And notwithstanding the existence of, in each of those cases, 

actual ongoing proceedings, which again we don't have here, but 

notwithstanding those ongoing proceedings, because those 

proceedings were part of an ongoing effort to retaliate against 

and deter the plaintiff's exercise of First Amendment rights, 

the federal court was not divested of jurisdiction in deference 

to those types of government purposes. 

So, that to us is controlling, and you will see that

our complaint is full of allegations and our motion is full of

evidence supporting those allegations.  So we think that even

if the Court thought Younger ought to apply because those

criteria are met, it cannot, it cannot because of this

exception.

One last point, your Honor, if I may.  At an absolute

minimum, Younger has no application to our claims for

prospective relief.  The Supreme Court addressed this squarely

in Wooley v. Maynard, 430 U.S. at 711.  The case involved

there, the plaintiff sought relief for future charges that the

state government might bring against the plaintiff.  And here,

you will note, in our complaint and in the request that we have

for relief, we have two causes of action.  We seek relief from

the government's prior restraint and retaliation against our

existing speech, and we also seek prospective relief from any

prior restraint or retaliation the government might wield
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against our speech in the future.

So, even if you agree with Mr. Jackley that Younger

applies, and it doesn't, and even if you disagree with me that

the bad faith and illegitimate purpose exception, the

retaliation exception to Younger doesn't apply, and again, it

does too, at an absolute minimum, Younger cannot apply to our

request for prospective relief.  So the Court can and should,

at an absolute minimum, take jurisdiction over that portion of

our claim.

THE COURT:  Let me ask you this question, sir.  A lot

of your injunctive relief briefing is focused on what I will

call the NIFLA case, 160 F.4th 360, a Second Circuit decision

from last month, I believe.

So, first of all, I am correct, that is a lot of your 

discussion about First Amendment issues, yes? 

MR. SIEFF:  Yes.  We think that case is on point.

THE COURT:  But you know that that case began with an

extensive Younger abstention discussion, and it seemed there

that the panel, and I believe the opinion was written by Judge

Bianco, but the panel seemed very concerned or moved by the

fact that NIFLA was not itself a party in the civil enforcement

actions that were being brought by the New York Attorney

General.  And so, in reading that, one might think that the

converse would be true, that where the entity in question

filing the federal lawsuit was the named party in the
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enforcement actions, that perhaps Younger abstention should

apply.

So, you may just tell me that, for all the reasons you

have just stated, I have totally misperceived the case, and

that's fine.  But I do want you to engage with it just because

so much time was spent drawing that line in the NIFLA case.

MR. SIEFF:  Absolutely, your Honor.  That case is, in

a Younger aspect of the case, inapposite.  In that case, what

you had was NIFLA and you had other organizations that NIFLA

supported and engaged in independent activities related to, in

one hand, providing, and another hand, publicizing the

availability of an abortion reversal procedure.  And the

attorney general's office had brought an action only against

the provider.  Which, by the way, is a less restrictive

alternative that Mr. Jackley could have pursued in this case.

In that case, you had claims against provider, but no claims

against NIFLA.  So the Younger analysis was addressing a

separate issue.

In this case, there is no proceeding against Mayday 

for a different reason, which is that no action was filed 

against anyone.  It's not that we have been named in an action 

pending alongside another organization, or that another 

organization was named and we weren't.  It's that there is no 

action at all.  So maybe that is repeating some of what I was 

saying earlier, but the first key distinction is that in that 
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case there was an action, in this case there is zero action.   

But beyond that, because that case concluded that 

there was an action that just didn't involve NIFLA, it had no 

reason to reach the type of Younger exception cases, which I 

just spoke with you about, the Cullen case, for example.  It 

did not need to engage in that because, at the threshold, it 

found that, well, there is an action, but it doesn't involve 

NIFLA.  Here, you can reach the same threshold determination 

for a different reason.  There is no action, but at a minimum, 

NIFLA said nothing about what happens when there is an action, 

in the event the Court determines that there is one here, we 

disagree with that, but it says nothing about what you do next.  

What you do next, in that eventuality, is you look to see 

whether an exception applies or what the scope of the 

abstention is. 

So, NIFLA we think is extremely informative as to how

to apply the merits in this case, but we think the Younger

discussion, if anything, supports the conclusion that we have

here, insofar as the court in its Younger discussion emphasized

that Younger is an exceptional doctrine; it is an exception to

the rule the exercise of jurisdiction.  It says, there are only

a, quote, small number of cases in which the holding is

authorized equitable belief that undue interference with state

proceedings is the normal thing to do.  None of those

exceptional reasons for abstention exist here.
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THE COURT:  All right.  Sir, I did not mean to derail

you, if there are other arguments that you wish to make about

Younger abstention or something else.

MR. SIEFF:  No.  If the Court wants to hear argument

on the merits, we are happy to discuss it.  If the Court wants

to keep this hearing to jurisdiction, I understand that.  But

we came to court and we were loath to file an emergency motion,

and we appreciate the Court's time and Mr. Jackley has offered

his time in preparing and coming here today to discuss it.

We filed this application because there is real 

irreparable harm.  There are things that our client would like 

to publish but are refraining from publishing, that they seek 

the breathing space to publish.  And this is a straightforward 

First Amendment case in those respects.  It is a case over 

which the Court has jurisdiction, as we discussed, and it's a 

case where Younger doesn't apply, because if the Court were 

required to abstain in this case, it would swallow whole the 

Section 1983 remedies that Congress enacted.  That's why these 

exceptions exist.  That's why Younger is limited to 

circumstances where there truly is an ongoing proceeding. 

So, I would love to dive into the First Amendment

analysis.  It seemed like you were limiting your interest at

the moment to jurisdiction.  So I will ask the Court if you

would like me to proceed there.  Otherwise, I think you have

heard me on Younger and you have heard me on personal
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jurisdiction.

THE COURT:  I have.  And for that reason, let me

please return to Mr. Jackley.

Mr. Jackley, I appreciate everything that you have 

said, and I want to think very seriously about the arguments 

you have made about personal jurisdiction and about Younger 

abstention, because I am concerned about staying in my lane, as 

I should.   

You have heard me discuss the NIFLA case, which you 

see as well referenced repeatedly in the plaintiff's briefing 

in this matter.  It seemed to me that if I had jurisdiction, by 

which I mean I had personal jurisdiction, subject matter 

jurisdiction, and no basis to abstain, that indeed there might 

be some serious questions or a likelihood of success in light 

of that NIFLA decision from the Second Circuit. 

Do you now, sir, want to address the merits of the

plaintiff's argument or are you really focusing on the

jurisdictional issues at this time?

MR. JACKLEY:  Your Honor, I am focusing on the

jurisdictional issues, and I would ask for a brief moment to

respond to both personal jurisdiction and Younger.

THE COURT:  Absolutely.  My point, sir, was I wanted

to give you the chance to speak to the merits if you wanted to.

I did not know how familiar you were with the NIFLA case.  I

have had to live with it the last two months.  Let me, please,
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hear from you in reply on the jurisdictional issues we have

been discussing.

MR. JACKLEY:  As pertaining to personal jurisdiction,

I would note that what counsel has relied upon, including the

Paxton case, those were dramatically different than this case.

Those were civil enforcement demands, a completely different

statutory alternative, different resolves, different

enforcement, not the same thing.  Therefore, those cases don't

apply.

If you look, and I think it goes to Younger also, what

this is.  Under South Dakota law, our statutes allow for a

special proceeding for civil enforcement.  We did exactly that.

Under S.D.C.L. 37-24-23, our legislature and our laws allow for

a civil action of this nature.  This action was filed on

December 29th in state court.

I would note for the record, on January 12, 

plaintiff's counsel made their appearance in that action.  I do 

acknowledge that yesterday, January 15, at 11:43, plaintiff's 

counsel requested for a continuance, didn't mention a TRO being 

filed but indicated they needed more time to prepare.  Then 

late that evening a TRO was filed in federal court.   

This is a deceptive trade practice action.  It's a 

special proceeding.  It fits directly in line with the Younger 

abstention, where federal courts must defer to certain state 

proceedings, including civil enforcement proceedings and civil 
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proceedings involving certain orders that are uniquely in 

furtherance of state court's ability to perform their judicial 

functions.  South Dakota state law specifically authorizes 

this.  I again cite S.D.C.L. 37-24-23, and it would be against 

the concept of Younger, and the long-established law on 

Younger, for a federal court to step in, especially under these 

facts, when it's filed pursuant to S.D.L.C. 37-24-23, an action 

was proceeding, counsel sought a continuance for reasons they 

weren't prepare, and then filed for a TRO that night. 

THE COURT:  I understand the procedural history, sir.

Are there other arguments you wish to make? 

MR. JACKLEY:  No, your Honor.

THE COURT:  I am going to place the parties on hold

for a moment.  I ask for your patience.  I will get back to you

as soon as I can.  Thank you very much.

(Recess) 

THE COURT:  Mr. Sieff, are you still on the line?

MR. SIEFF:  Yes, your Honor.

THE COURT:  Thank you so much.

Mr. Jackley, are you still on the line as well? 

MR. JACKLEY:  Yes, your Honor.

THE COURT:  I thank you very much.

Counsel, first of all, I thank you for your patience.

I have been trying, in the few minutes that I had, to see if I

could put together an answer, but, as I have to confess to you,
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I would much prefer to get this correct than to get this to you

quickly.  I want to look at the provisions that each of you has

cited to me, both statutory provisions and cases.  So what I

propose, if this works for your respective schedules, is if we

could reconvene this phone call at 6 p.m. my time or, if you

will, three hours from now.  And that is because I actually

have a classified proceeding in another matter that begins in

two minutes.

Mr. Jackley, does your schedule permit you or Ms. 

Miiller to get back on the phone in three hours' time? 

MR. JACKLEY:  Yes, your Honor.

THE COURT:  Mr. Sieff, same for you and your team or a

subset thereof?

MR. SIEFF:  Yes, your Honor.

THE COURT:  Please call the number that you used last

time to dial in, and I will have an answer for you at that

time.  I thank you both very much.  I know you have been

working very hard on this, but I too want to come to this table

armed with the information I need.  I will be looking at that

now.  I will see you in three hours.  Take care, everyone.

We are adjourned. 

(Adjourned)
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STATE OF SOUTH DAKOTA)           IN CIRCUIT COURT
                     SS 
COUNTY OF HUGHES     )        SIXTH JUDICIAL CIRCUIT
                                                       
                              ) 
STATE OF SOUTH DAKOTA,        )     32CIV25-339 
                              )
   Plaintiff,                 )     TRANSCRIPT OF 
                              )     MOTIONS HEARING
vs.                           )
                              )
MAYDAY MEDICINES, INC.,       )
d/b/a MAYDAY HEALTH, and      )
ALLOVER, LLC, d/b/a           )
MOMENTARA,                    ) 
                              )
   Defendants.                )
                              )
                                                      

            BEFORE:  THE HONORABLE MARGO NORTHRUP, 
            Circuit Court Judge of the Sixth Judicial 
            Circuit, on the 20th day of February, 2026.  

                                          

APPEARANCES:

                MR. MARTY JACKLEY
                MS. AMANDA MIILLER
                MR. JACOB DEMPSEY
                Attorney General's Office 
                1302 E. Hwy 14
                Pierre, South Dakota  57501; 

                Attorney for the Plaintiff. 
 

                MR. JAMES LEACH
                Attorney at Law 
                1617 Sheridan Lake Road  
                Rapid City, South Dakota  57702; 
 
                Attorney for the Defendants.
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2
(The following was transcribed from digital 1

recording.)2
THE COURT:  All right.  Let's go ahead and go 3

on the record.  This is the time and place scheduled 4
for a hearing in the State of South Dakota v. Mayday 5
Medicines, Incorporated, doing business as Mayday 6
Health and Allover, LLC, doing business as Momentara.  7

Why don't we start with the attorneys noting 8
their appearance for the record and we can start on 9
behalf of the State.  10

MR. DEMPSEY:  Your Honor, Jake Dempsey 11
representing the State.  I'm here with Attorney 12
General Marty Jackley and Assistant Attorney General 13
Mandy Miiller. 14

THE COURT:  All right.  Thank you.  15
MR. LEACH:  Your Honor, Jim Leach specially 16

appearing for Mayday. 17
THE COURT:  All right.  Thank you.  All right.  18

Well, the purpose of the hearing today was to address 19
some of the Court's jurisdictional concerns but I got 20
notice that the State on Wednesday have served a 21
Summons and Complaint on Mayday and so I'm just 22
wondering what the purpose of the hearing is today at 23
this point.  Do you still contest what -- the 24
jurisdiction issues existing?  25

3
MR. LEACH:  Absolutely, Your Honor.  To 1

explain, when we filed our motion, you know, we had 2
what we had and we think it's clear there is no 3
jurisdiction.  I'm prepared to argue that.  I will 4
argue that unless we're going to have some kind of 5
stipulation. 6

Now, apparently, the Summons and Complaint -- a 7
Summons and Complaint was served on February 18th.  I 8
say apparently because I don't actually know what 9
happened.  I just received a bunch of papers yesterday 10
afternoon.  If that's the case, then they have at 11
least attempted to start a completely new action, not 12
this action.  13

This action was never properly commenced for 14
the reasons that I'll explain if we get into the 15
merits and without it being properly commenced, the 16
Court's only option is to dismiss.  If they have in 17
fact commenced a new action, then that will proceed as 18
any new action proceeds but I certainly am not here to 19
appear in any capacity with respect to the possible 20
new action.  21

THE COURT:  All right.  And so your position is 22
that the Summons -- by filing the Summons and 23
Complaint, they haven't cured the jurisdictional 24
issues that existed when they started the file; is 25

4
that correct?  1

MR. LEACH:  That's right.  I don't think 2
they're curable.  I think what it may have done is to 3
commence an action for the first time because we know 4
there's no action before there's a Summons issued and 5
properly served, and I don't even know right now if 6
the Summons was properly served or not.  That's 7
something that certainly we will be looking at but 8
right now I have no idea.  9

THE COURT:  All right.  Thank you.  10
What is the State's position?  11
MR. DEMPSEY:  Your Honor, this action was 12

properly commenced in the first place.  As I've laid 13
out in my briefing -- well, first of all, this Court 14
has personal jurisdiction.  The Defendant hasn't 15
really contested it regarding the -- (inaudible) -- of 16
contact so presumably they agreed.  But there's been 17
purposeful availment to our advertising market and so 18
the Court has personal jurisdiction.  That argument is 19
laid out in the pre-hearing brief on jurisdiction 20
procedure.  21

Regarding the present argument, this is a 22
special civil enforcement action under 37-24-23.  I 23
laid out in my reply brief there are many cases, 24
including the Matter of Carver case where the Supreme 25

5
Court recognized as recently as 2024 that an action 1
can be commenced without a Summons and Complaint when 2
the statute allows for it and that creates the 3
proceeding.  37-24-23 is just such an action -- 4

THE COURT:  Mr. Dempsey, then how do you 5
explain State v. Western Capital Corporation, 6
290 N.W.2d 467, which is a 1990 case?  I don't believe 7
either of the parties cited it but it says that, and 8
I'll quote, "The Supreme Court has recognized that 9
cases brought under 37-24-6 are criminal in nature and 10
when the State brings an action for an injunction 11
pursuant to SDCL 37-24-23, it is a civil proceeding."  12
It seems to me that that's directly on point, that 13
this case is a regular civil proceeding.  I don't see 14
the words special enforcement action anywhere in the 15
code so explain to me how this is distinguishable from 16
your position.  17

MR. DEMPSEY:  So under the consumer protection 18
statute, a case can be brought either criminally or 19
civilly. 20

THE COURT:  Correct, and that's what this case 21
stands for.  22

MR. DEMPSEY:  The civil action is found in 23
23 -- 37-24-23 and the plain language of that statute 24
says that it's commenced upon the giving of 25
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6
appropriate notice.  15-6-81(a) says that actions can 1
be commenced in ways other than the standard Summons 2
and Complaint, including but not limited to Appendix A 3
of that statute.  And then we have In the Matter of 4
Carver, we have In Re: K -- 5

THE COURT:  Which is an abuse and neglect 6
matter; correct?  7

MR. DEMPSEY:  Yes, but those are cases, civil 8
proceedings that are commenced without a Summons and 9
Complaint and the court held that they're able to do 10
that because those are not -- it's in the statute that 11
there's a special way to commence it.  12

So here we have upon giving of appropriate 13
notice in 37-24-16 and 37-24-16 lays out what 14
appropriate notice is.  It explicitly excludes a 15
Complaint in sub 3 as if a Complaint were filed or 16
other filing that started a civil proceeding so that 17
explicitly conflicts with that statute.  That means 18
that under the Carver case, under the D.K. case we're 19
under a special statutory method of commencement and 20
that's found in 37-24-16 and 37-24-23.  The State has 21
complied with those. 22

THE COURT:  Let's assume that the Court 23
disagrees.  And has the Summons and Complaint that was 24
filed this week cured those defects?  25

7
MR. DEMPSEY:  Yes, absolutely.  The State's 1

position is that the issues are rendered moot.  The 2
Summons and Complaint wasn't necessary but we have a 3
public health emergency going on.  We want to get to 4
the merits on the injunction so that we can put a stop 5
to that.  6

THE COURT:  All right.  And so what is your 7
suggestion on a path forward?  8

MR. DEMPSEY:  We continue, that if the Court 9
finds that this was a valid action, that there's also 10
been a Summons and Complaint that would have cured any 11
potential defect, had it existed, there's no reason to 12
say that there's a new action.  We could just stay in 13
this file and file it on this record.  14

THE COURT:  Okay.  Thank you.  15
Would you like to respond, Mr. Leach?  16
MR. LEACH:  Sure.  Just to clear out one point 17

that my colleague just made, we haven't agreed to 18
anything.  He said that, well, we haven't objected to 19
in personam jurisdiction.  We just haven't addressed 20
that at this point because there's been no reason to 21
because transparently there was no action commenced.  22

As to the merits, I think everybody here 23
learned that -- a long time ago that an action is 24
commenced by proper service of a Summons.  Here there 25

8
was no Summons until February 18th, and there was no 1
proper service until at least February 18th and, as I 2
said, I don't know if there was proper service then or 3
not.  That's one thing we'll be looking at. 4

The State's entire theory rested on this 5
statute 37-24-23 and I'm prepared to walk through 6
that.  I brought an extra hard copy for you and the 7
State if you'd like one. 8

THE COURT:  I have a copy, thank you.  9
MR. LEACH:  Okay.  So it says the Attorney 10

General may bring an action.  Sounds good.  We all 11
know what an action is and we all know that an action 12
is commenced by filing and serving in the proper 13
manner a Summons -- in the name of the State to 14
restrain by temporary or permanent injunction.  That's 15
just fine.  That's rule 65.  Rule 65 has its own 16
procedures and we know that's part of the Rules of 17
Civil Procedure and starts with a Compliant and 18
Summons.  19

And then it says upon the giving of appropriate 20
notice to that person -- appropriate notice, of 21
course, being a fundamental element of due process -- 22
and it then says what the notice shall state.  It 23
shall state generally the relief sought, be served in 24
accordance with 37-24-16, and at least three days 25

9
before any hearing in the action.  1

So I go from there to look at 37-24-16 and what 2
it says under subsection 3 is, as to any person other 3
than a natural person -- that's Mayday.  Mayday 4
obviously is a corporation.  It's not a natural 5
person -- in the manner provided in the Rules of Civil 6
Procedure as if a Complaint or other pleading which 7
institutes a civil proceeding -- civil proceeding has 8
been filed.  9

Well, okay, so let's look at those Rules of 10
Civil Procedure.  Takes us straight to 15-6-4(d) which 11
says the Summons shall be served by delivering a copy 12
thereof and subparagraph 1, if the action is against a 13
business entity, on the president, partner or other 14
head of the entity, officer, director or registered 15
agent thereof.  Well, the State finally did that, 16
allegedly, on February 18th but never before then.  17

There's no proper service of the notice 18
pursuant to 37-24-16, the notice coming from 37-24-23, 19
if you work through those statutes and it makes sense 20
what they're doing because you got to have personal 21
service of a Summons to commence an action and bring 22
the Defendant into court and jurisdiction.  23
Fundamental components of due process.  24

The case Black v. Circuit Court of the Eighth 25
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10
Judicial Circuit I think is the one most on point.  1
And you're correct; I did not cite the case you 2
mentioned.  I didn't find that case.  But in Black 3
we've got a statute that says that when there's a 4
nuisance, the State's Attorney or citizen may maintain 5
an action to enjoin it.  And it says three days' 6
notice in writing shall be given the Defendant of the 7
hearing in the application, exactly like the statute 8
we have here.  9

And so the State's Attorney decides to use 10
this.  He files his motion.  He gives three days' 11
notice in writing.  The Defendants appear and they say 12
well, Your Honor, there's no jurisdiction because 13
there's no Summons and the Circuit Court disagrees, 14
enters relief.  The state court -- I'm sorry -- the 15
Supreme Court grants the Writ of Certiorari because 16
there's no Summons.  17

Final paragraph, when the legislature stated 18
the State's Attorney may maintain an action in equity, 19
it meant a civil action.  Civil actions shall be 20
commenced by the service of a Summons.  Because there 21
was no Summons, no jurisdiction.  Circuit Court 22
reversed, annulled and vacated.  23

The State's attempt to distinguish this case, 24
their sole attempt as I read it is that Black was an 25

11
action in equity, whereas the statute here does not 1
say it's in equity.  But the fact that that was an 2
action in equity makes no difference.  It was a civil 3
action.  A civil action, you need a Summons, you need 4
proper service.  5

In addition, if it makes any difference, this 6
is an equitable action.  It's not an action at law.  7
It's not an action for damages.  It's an action in 8
equity seeking an injunction so this is indeed an 9
action in equity so Black, I believe, is 10
indistinguishable.  11

So bottom line, we have no Summons until 12
February 18th.  We have no service until perhaps at 13
earliest, February 18th, and the Court's only option 14
is to dismiss. 15

As far as the new Summons that was issued and 16
allegedly served and the new Complaint that was 17
issued, we have the same rights we would have and we 18
do have with any other Summons and Complaint.  We have 19
rights to challenge service.  We have rights to bring 20
appropriate motions.  And we haven't had time to even 21
begin to consider what we're going to do so that's why 22
it doesn't cure anything because we haven't had our 23
due process to address that Summons and Complaint in 24
the same manner in which we addressed the original 25

12
attempt to commence a proceeding back when this was 1
filed in late December.  2

I do want to just address sort of the emotional 3
hook that the State offered you at the end there where 4
it says, well, we've got a public health emergency.  5
Well, I have a thought on both fact and the law with 6
respect to that.  My thought with respect to the fact 7
is it's been two and a half months since those notices 8
went out.  We haven't seen any actual evidence of any 9
harm to anybody so the public health emergency I think 10
is not supported by the record when we get the emotion 11
out of it.  12

And then finally, as far as the alleged 13
emergency and its effect on due process, I'm reminded 14
of what Sir Thomas More wrote -- I'm sorry -- what was 15
written in the play that Sir Thomas More was a 16
character and Sir Thomas More says at the end, he 17
says, Well, when the last wall was down and the devil 18
turned around on you, who would you look to then for 19
help?  20

And so all we're asking is that the law be 21
enforced as it is as we all recognize that -- as I 22
think we all recognize that it is and that we not -- 23
we not disregard the law solely for the purpose of 24
achieving an end that the State considers appropriate.  25

13
Thank you.  1

THE COURT:  All right.  Thank you.  2
Mr. Dempsey, anything in response?  3
MR. DEMPSEY:  Yes, I do have several comments 4

in response, Your Honor.  5
So regarding the Black case, the action in 6

equity language in the statute is very important to 7
the Court.  They said that this should have been 8
commenced with a Summons and Complaint because it's an 9
action in equity and then they likened that to 10
meaning -- they said this means that it falls under 11
the general civil procedure statutes.  So it's 12
entirely inapplicable because the court is saying 13
because it's an action in equity, it is part of the 14
general process.  Here we have a special statutory 15
process. 16

And earlier I referenced a case I called D.K.  17
It's actually N.K., In the Matter of N.K., just to 18
correct and clarify.  That case is an abuse and 19
neglect that started with a Petition; however, the 20
case is about a revocable trust.  It started with a 21
Petition.  There is a Devitt v. Hayes case that we 22
know that small claims cases aren't started with a 23
Summons and Complaint.  24

To accept the Defendant's argument would be to 25
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14
ignore the language of the statute, the plain language 1
of 37-24-23 and 16, and to ignore the reasoning in all 2
of these cases that when statute permits it, a process 3
that is due is the commencement of an action under 4
that statute. 5

Finally, in making its plain language argument 6
defense counsel ignores that it says upon the giving 7
of appropriate notice, the action is commenced upon 8
giving appropriate notice.  I did not hear him note 9
that. 10

And finally, the -- (inaudible) -- that the 11
Complaint had been filed language in 16 explicitly 12
contradicts that the Complaint -- and I would note 13
there's been a lot of discussion about we didn't do 14
anything until the 18th.  Well, there was a federal 15
lawsuit filed that there was a restraining order 16
entered against the Attorney General and so the reason 17
nothing was done until the 18th is because we were 18
operating under that order.  19

THE COURT:  Do you have any case law that says 20
that enforcement actions that are brought by the 21
Attorney General don't follow the Rules of Civil 22
Procedure?  23

MR. DEMPSEY:  I could not find a case that said 24
that specifically. 25

15
THE COURT:  Okay.  Thank you.  1
All right.  Well, it's clear to me that the 2

action wasn't started until February 18th, 3
purportedly.  I think that we still have or the 4
defense still has all rights that they would have had 5
at that point.  I think any -- I didn't have 6
jurisdiction until that it was served and obviously 7
will determine -- 8

MR. LEACH:  Your Honor?  9
THE COURT:  That's okay.  Louder?  10
MR. LEACH:  I'm apologizing.  My hearing is not 11

what is used to be -- 12
THE COURT:  That's okay.  13
MR. LEACH:  -- even with my hearing aids.  I 14

had you at the beginning but then I lost you for a 15
moment.  Thank you.  16

THE COURT:  All right.  My ruling is that this 17
action wasn't commenced, purportedly, until 18
February 18th of this year.  That is the date that the 19
Court has jurisdiction and so I don't think we need to 20
start a new file number, a new action.  21

I think you've cured my concerns and so the 22
next question is timing and scheduling.  Do we want to 23
schedule a trial on the permanent injunction or do the 24
parties wish to have a hearing on preliminary and 25

16
permanent separately or is it too soon to make that 1
decision?  2

MR. LEACH:  Well, Your Honor, I would like for 3
a chance to address this with the State early next 4
week, Monday, because there are a bunch of attorneys 5
other than me who are handling everything other than 6
jurisdiction.  They're handling all the substantive 7
issues and they've been good to work with and I think 8
if we can have a chance to address this with the 9
State, that's going to be the best way to proceed.  10

What I know is that I'm not competent or 11
qualified to tell you today how we want to proceed 12
because all those issues are at their head, not my 13
head. 14

THE COURT:  Mr. Dempsey, any response to that?  15
MR. JACKLEY:  May I respond to that, Your 16

Honor?  17
THE COURT:  Go ahead, Mr. Jackley.  18
MR. JACKLEY:  This is a pretty straightforward 19

process.  It's a straightforward preliminary permanent 20
injunction case.  The State is asking for a trial.  21

THE COURT:  All right.  So what I would like 22
you to do is reach out to Ms. Lewis.  We'll get a 23
trial date on the calendar.  24

I did already advise, I guess by e-mail, my 25
17

understanding is that when Mayday filed their brief it 1
also talked about the substantive matters.  I want a 2
response from the State prior to any trial in response 3
to that and then allow Mayday to reply so there is 4
going to have to be some time frame so that I can get 5
the appropriate briefing I need to be ready for the 6
trial.  I don't think that's going to be next week or 7
the week after.  It might be a little bit but I want 8
to make sure you keep that in mind.  I want to be 9
prepared when it's time to hear this.  Anything else?  10

MR. LEACH:  I don't think so, Your Honor.  11
Thank you.  12

THE COURT:  All right.  Thank you.  We'll be in 13
recess. 14

(Proceedings concluded.)15
16
17
18
19
20
21
22
23
24
25
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14
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$QG�VR�,�ZRQ
W�EH�UHSHDWLQJ�WKRVH
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�

GLVFXVVLRQV�KHUH��EXW�,�ZLOO�VLPSO\�DGG�WR�WKH

LQMXQFWLYH�UHOLHI�GLVFXVVLRQ�ZKDW�WKH�SDUWLHV

DOUHDG\�NQRZ�WR�EH�WKH�VWDQGDUG��ZKLFK�LV�WKDW�D

SDUW\�VHHNLQJ�D�SUHOLPLQDU\�LQMXQFWLRQ�PXVW�VKRZ�D

OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��WKH�SRVVLELOLW\

RI�LUUHSDUDEOH�KDUP�LI�SUHOLPLQDU\�LQMXQFWLRQ�LV�QRW

JUDQWHG��D�EDODQFH�RI�KDUGVKLSV�WLSSLQJ�LQ�WKH

PRYLQJ�SDUW\
V�IDYRU�DQG�WKH�SXEOLF
V�LQWHUHVW�EHLQJ

VHUYHG��RU�DW�OHDVW�QRW�GLVVHUYHG�E\�UHOLHI���2QH

FDVH�IRU�WKDW�SURSRVLWLRQ�LV�6DOLQJHU�Y��&ROWLQJ�

����)��G�����D�6HFRQG�&LUFXLW�GHFLVLRQ�IURP������

:KHUH�D�VWDWH�RU�IHGHUDO�JRYHUQPHQW�LV�D�SDUW\��WKHQ

IDFWRUV�WKUHH�DQG�IRXU�RIWHQ�PHUJH���2QH�FDVH�IRU

WKDW�LV�1NHQ�YV��+ROGHU������8�6������IURP��������

6R�WKRVH�WKLQJV�WKDW�,
YH�MXVW�PHQWLRQHG

DUH�ZKDW�,
P�QRW�UHFRQVLGHULQJ���%XW�ZKDW�,�KDYH

UHFRQVLGHUHG�LV�P\�<RXQJHU�DEVWHQWLRQ�DQDO\VLV��DQG

WKDW�LV�LQ�OLJKW�RI�WKH�SDUWLHV
�VXEPLVVLRQV�DQG�P\

RZQ�UHVHDUFK���,Q�SDUWLFXODU��DQG�IRU�WKH�UHDVRQV

WKDW�,
P�DERXW�WR�GHVFULEH��,�GR�EHOLHYH�WKDW�WKH

ODZ�UHTXLUHV�PH�WR�DEVWDLQ�IURP�H[HUFLVLQJ�IHGHUDO

MXULVGLFWLRQ�LQ�WKLV�FDVH��DQG�DV�D�UHVXOW��,�DP

GHQ\LQJ�SODLQWLII
V�PRWLRQ�IRU�D�SUHOLPLQDU\

LQMXQFWLRQ���

6R�,�DP�IRFXVLQJ�P\�GLVFXVVLRQ�WKLV
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�

DIWHUQRRQ�RQ�<RXQJHU�DEVWHQWLRQ�ODZ���,�NQRZ�WKDW

WKH�SDUWLHV�DUH�DZDUH�RI�<RXQJHU�DEVWHQWLRQV��VR

,
OO�GLVFXVV�LW�LQ�UDWKHU�EULHI�WHUPV���,W�ZDV

VXPPDUL]HG�E\�WKH�6HFRQG�&LUFXLW�LQ�WKH�FDVH�RI

'LDPRQG��'��&RQVWUXFWLRQ�&RUSRUDWLRQ�YV��0F*RZDQ�

����)��UG������LQ��������%XW�UDWKHU�WKDQ�UHDG�DOO�RI

WKHVH�FLWHV�LQWR�WKH�UHFRUG��,
P�MXVW�JRLQJ�WR

H[FHUSW�D�FRXSOH�RI�TXRWHV�WKDW�,�WKLQN�DUH

LPSRUWDQW�

7KH�&LUFXLW�IRXQG�WKDW�<RXQJHU�Y��+DUULV�

����8�6������IURP�������JHQHUDOO\�UHTXLUHV�IHGHUDO

FRXUWV�WR�DEVWDLQ�IURP�WDNLQJ�MXULVGLFWLRQ�RYHU

IHGHUDO�FRQVWLWXWLRQDO�FODLPV�WKDW�LQYROYH�RU�FDOO

LQWR�TXHVWLRQ�RQJRLQJ�VWDWH�SURFHHGLQJV���$OWKRXJK

WKH�<RXQJHU�DEVWHQWLRQ�GRFWULQH�ZDV�ERUQ�LQ�WKH

FRQWH[W�RI�VWDWH�FULPLQDO�SURFHHGLQJV��LW�QRZ

DSSOLHV�ZLWK�HTXDO�IRUFH�WR�VWDWH�DGPLQLVWUDWLYH

SURFHHGLQJV���7KLV�GRFWULQH�RI�IHGHUDO�DEVWHQWLRQ

UHVWV�IRXUVTXDUH�RQ�WKH�QRWLRQ�WKDW�LQ�WKH�RUGLQDU\

FRXUVH��D�VWDWH�SURFHHGLQJ�SURYLGHV�DQ�DGHTXDWH

IRUXP�IRU�WKH�YLQGLFDWLRQ�RI�IHGHUDO�FRQVWLWXWLRQDO

ULJKWV���7KHUHIRUH��JLYLQJ�WKH�UHVSHFW�WR�RXU

FRHTXDO�VRYHUHLJQV��WKH�SULQFLSOHV�RI�RXU�IHGHUDOLVP

GHPDQG�ZH�JHQHUDOO\�SURKLELW�IHGHUDO�FRXUWV�IURP

LQWHUYHQLQJ�LQ�VXFK�PDWWHUV���7KDW�LV�WKH�HQG�RI�P\
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�

TXRWDWLRQ�IURP�WKDW�FDVH�

<RXQJHU�DEVWHQWLRQ�LV�PDQGDWRU\�ZKHQ�

QXPEHU�RQH��WKHUH�LV�DQ�RQJRLQJ�VWDWH�SURFHHGLQJ�

QXPEHU�WZR��DQ�LPSRUWDQW�VWDWH�LQWHUHVW�LV�LQYROYHG�

DQG�QXPEHU�WKUHH��WKH�SODLQWLII�KDV�DQ�DGHTXDWH

RSSRUWXQLW\�IRU�MXGLFLDO�UHYLHZ�RI�KLV

FRQVWLWXWLRQDO�FODLPV�GXULQJ�RU�DIWHU�WKH

SURFHHGLQJ���&DVHV�IRU�WKDW�SURSRVLWLRQ�LQFOXGH

6SDUJR�Y��1HZ�<RUN�6WDWH�&RPPLVVLRQ�RQ�-XGLFLDO

&RQGXFW������)�G�����D�6HFRQG�&LUFXLW�GHFLVLRQ�IURP

�������:KHQ�<RXQJHU�DSSOLHV��DEVWHQWLRQ�LV�PDQGDWRU\

DQG�LWV�DSSOLFDWLRQ�GHSULYHV�WKH�IHGHUDO�FRXUW�RI

MXULVGLFWLRQ�LQ�WKH�PDWWHU���$QG�WKDW�LV�IRXQG�LQ

FDVHV�LQFOXGLQJ�&RORUDGR�:DWHU�&RQVHUYDWLRQ�'LVWULFW

YHUVXV�8QLWHG�6WDWHV������8�6������IURP��������

7KHUH�DUH�WZR�H[FHSWLRQV�UHFRJQL]HG�IRU

<RXQJHU�DEVWHQWLRQ���7KH\
UH�FRPPRQO\�UHIHUUHG�WR�DV

WKH�EDG�IDLWK�DQG�H[WUDRUGLQDU\�FLUFXPVWDQFHV

H[FHSWLRQV���,Q�FRQQHFWLRQ�ZLWK�WKH�752�KHDULQJ�

SODLQWLIIV�VXJJHVWHG�WKDW�WKH�EDG�IDLWK�H[FHSWLRQ

DSSOLHG�DQG�DV�FLWHG�VXSSRUW�WKH�6HFRQG�&LUFXLW
V

GHFLVLRQ�LQ�&XOOHQ�YV��)ODJOHU�����)��UG����IURP

�����DQG�-XGJH�*HUVKRQ
V�GHFLVLRQ�LQ�%URRNO\Q

,QVWLWXWH�RI�$UWV�DQG�6FLHQFHV�Y��&LW\�RI�1HZ�<RUN�

���)��6XSS���G������DQ�(DVWHUQ�'LVWULFW�GHFLVLRQ
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�

IURP��������

$IWHU�WKH�752�KHDULQJ�DQG�LQ�FRQQHFWLRQ

ZLWK�WKH�SUHOLPLQDU\�LQMXQFWLRQ�KHDULQJ��,�GLG�D

GHHSHU�GLYH�LQWR�6HFRQG�&LUFXLW�FDVH�ODZ�LQ�WKLV

DUHD��ZKLFK�PDGH�LW�FOHDU�WKDW�WKH�EDG�IDLWK

H[FHSWLRQ�DQG�WKH�LQTXLU\�LQWR�LW�ZDV�PRUH�QXDQFHG

WKDQ�LW�RULJLQDOO\�DSSHDUHG���7KH�&XOOHQ�FDVH�WKDW�,

PHQWLRQHG�ZDV�RQH�RI�WKH�ILUVW�LQ�WKH�&LUFXLW�WR

DUWLFXODWH�WKH�H[FHSWLRQ���

$QG�KHUH�DJDLQ��UDWKHU�WKDQ�SXWWLQJ

FLWDWLRQV�LQWR�WKH�UHFRUG��,
P�JRLQJ�WR�H[FHUSW�D

IHZ�TXRWHV�IURP�WKH�GHFLVLRQ����,QWHUYHQWLRQ�ZRXOG

VWLOO�EH�ZDUUDQWHG�XSRQ�D�VKRZLQJ�RI�EDG�IDLWK�

KDUDVVPHQW�RU�DQ\�RWKHU�H[FHSWLRQDO�FLUFXPVWDQFH

WKDW�ZRXOG�FDOO�IRU�HTXLWDEOH�UHOLHI���*HQHUDOO\�

IRU�VXFK�D�VKRZLQJ�WR�EH�PDGH��WKH�SDUW\�EULQJLQJ

WKH�VWDWH�DFWLRQ�PXVW�KDYH�QR�UHDVRQDEOH�H[SHFWDWLRQ

RI�REWDLQLQJ�D�IDYRUDEOH�RXWFRPH���%XW�D�UHIXVDO�WR

DEVWDLQ�LV�DOVR�MXVWLILHG�ZKHUH�D�SURVHFXWLRQ�RU

SURFHHGLQJ�KDV�EHHQ�EURXJKW�WR�UHWDOLDWH�IRU�RU�WR

GHWHU�FRQVWLWXWLRQDOO\�SURWHFWHG�FRQGXFW��RU�ZKHUH�D

SURVHFXWLRQ�RU�SURFHHGLQJ�LV�RWKHUZLVH�EURXJKW�LQ

EDG�IDLWK�RU�IRU�WKH�SXUSRVH�WR�KDUDVV����

,Q�WKDW�FDVH��WKH�6HFRQG�&LUFXLW�IRXQG�WKDW

EDVHG�RQ�D�SDVW�KLVWRU\�RI�SHUVRQDO�FRQIOLFW�EHWZHHQ
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�

WKH�SODLQWLII�DQG�WKH�ORFDO�VFKRRO�ERDUG��WKH

VWULFWO\�DG�KRPLQHP�PDQQHU�LQ�ZKLFK�WKH�VFKRRO�ERDUG

KDG�GLVFLSOLQHG�KLP��WKH\�IRXQG�WKDW�WKH�VFKRRO

ERDUG�GLVFLSOLQDU\�SURFHHGLQJV�ZHUH�UHWDOLDWRU\�LQ

QDWXUH�DQG�FDOFXODWHG�WR�FKLOO�)LUVW�$PHQGPHQW

H[SUHVVLYH�DFWLYLW\�

%XW�ODWHU�6HFRQG�&LUFXLW�FDVHV�PDGH�FOHDU

WKDW�WKH�EDG�IDLWK�H[FHSWLRQ�DOVR�KDV�D�VXEMHFWLYH

FRPSRQHQW�WR�LW���2QH�RI�WKRVH�FDVHV�LV�6FKODJOHU�Y�

3KLOOLSV������)��UG������IURP��������7KH�SODLQWLII

LQ�WKDW�FDVH�KDG�SRVWHG�SUR�VNLQKHDG�VWLFNHUV�LQ�D

&DIH�LQ�0RQURH��1HZ�<RUN�DQG�ZDV�FKDUJHG�ZLWK

DJJUDYDWHG�KDUDVVPHQW�XQGHU�WKH�1HZ�<RUN�SHQDO�ODZ�

:KLOH�WKH�FULPLQDO�FDVH�ZDV�SHQGLQJ��KH�EURXJKW�D

6HFWLRQ������DFWLRQ�FKDOOHQJLQJ�WKH�VWDWXWH�RQ�)LUVW

$PHQGPHQW�JURXQGV���7KH�GLVWULFW�FRXUW�UHMHFWHG�WKH

VWDWH
V�<RXQJHU�DUJXPHQW��FRQFOXGLQJ�WKDW�DOWKRXJK

WKHUH�ZDV�QR�HYLGHQFH�RI�DQ\�SURVHFXWRULDO�DQLPXV

WRZDUGV�6FKODJOHU��WKH�VWDWXWH�LWVHOI�ZDV�IDFLDOO\

XQFRQVWLWXWLRQDO�DQG�WKHUHIRUH�DQ\�SURVHFXWLRQ�XQGHU

LW�FRXOG�RQO\�EH�EURXJKW�LQ�EDG�IDLWK���7KH�6HFRQG

&LUFXLW�UHYHUVHG��UHDVRQLQJ�WKDW�EHFDXVH�WKH

SURVHFXWLRQ�ZDV�QRW�UHWDOLDWRU\�RU�RWKHUZLVH

LOOHJLWLPDWH�LQ�LWV�PRWLYDWLRQ�DQG�LQ�IDFW�ZDV

QRWKLQJ�PRUH�WKDQ�D�VWUDLJKWIRUZDUG�HQIRUFHPHQW�RI
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�

WKH�ODZV�RI�1HZ�<RUN��,�IRXQG�WKH�FDVH�GLG�QRW�IDOO

ZLWKLQ�WKH�EDG�IDLWK�H[FHSWLRQ���,Q�SDUWLFXODU�

WKH�&RXUW�LQ�6FKODJOHU�IRXQG�WKDW�WKH�GLVWULFW

FRXUW
V�IRFXV�RQ�WKH�)LUVW�$PHQGPHQW�DQG�WKH�LVVXHV

UHODWHG�WR�WKH�)LUVW�$PHQGPHQW��DQG�,
P�QRZ�JRLQJ�WR

TXRWH���8QGHUFXWV�WKH�UDWLRQDOH�VHW�IRUWK�LQ

<RXQJHU��ZKLFK�ZDV�DOVR�D�)LUVW�$PHQGPHQW�FKDOOHQJH

WR�D�VWDWH�FULPLQDO�SURVHFXWLRQ���<RXQJHU�QDUURZO\

OLPLWHG�H[FHSWLRQV�WR�FDVHV�LQYROYLQJ�UHWDOLDWRU\�RU

EDG�IDLWK�HIIRUWV�WR�UHJXODWH�VSHHFK���,I�WKH

GLVWULFW�FRXUW
V�LQWHUSUHWDWLRQ�RI�WKH�&XOOHQ

H[FHSWLRQ�ZHUH�IROORZHG�WR�LWV�ORJLFDO�FRQFOXVLRQ�

WKH�H[FHSWLRQ�ZRXOG�VZDOORZ�WKH�<RXQJHU�UXOH���

/DWHU�RQ��WKH�&RXUW�IRXQG�WKDW�LI�WKH�IDFWV

VKRZ�WKDW�WKH�SURVHFXWLRQ�LV�LQ�UHWDOLDWLRQ�IRU�SDVW

VSHHFK�RU�VKRZV�D�SDWWHUQ�RI�SURVHFXWLRQ�WR�LQKLELW

VSHHFK�EH\RQG�WKH�DFWV�EHLQJ�SURVHFXWHG��WKH

H[FHSWLRQ�VKRXOG�DSSO\�DQG�DEVWHQWLRQ�PD\�EH

LPSURSHU���,W�ZDVQ
W�IRXQG�WKHUH��DQG�WKHUHIRUH��WKH

&RXUW�UXOHG�DV�LW�GLG���

/DWHU�RQ�LQ�������WKH�6HFRQG�&LUFXLW�WULHG

WR�KDUPRQL]H�LWV�FDVH�ODZ�RQ�WKH�EDG�IDLWK

H[FHSWLRQ���$QG�WKDW�ZDV�LQ�WKH�'LDPRQG��'�

&RQVWUXFWLRQ�&RUSRUDWLRQ�FDVH�,�PHQWLRQHG�D�IHZ

PRPHQWV�DJR���$QG�WKDW�FDVH�GHWDLOHG�WKH�KLVWRU\�RI
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��

WKH�H[FHSWLRQ�LQ�6HFRQG�&LUFXLW�DQG�6XSUHPH�&RXUW

FDVH�ODZ���%XW�LW�FRQFOXGHG��DQG�DJDLQ�KHUH�,
P

H[FHUSWLQJ�ZLWKRXW�JLYLQJ�WKH�FLWHV���2XU�PRVW

UHFHQW�FDVHV�FRQFHUQLQJ�WKH�EDG�IDLWK�H[FHSWLRQ�KDYH

IXUWKHU�HPSKDVL]HG�WKDW�WKH�VXEMHFWLYH�PRWLYDWLRQ�RI

WKH�VWDWH�DXWKRULW\�LQ�EULQJLQJ�WKH�SURFHHGLQJ�LV

FULWLFDO�WR��LI�QRW�GHWHUPLQDWLYH�RI��WKLV�LQTXLU\�

$�VWDWH�SURFHHGLQJ�WKDW�LV�OHJLWLPDWH�LQ�LWV

SXUSRVHV�EXW�XQFRQVWLWXWLRQDO�LQ�LWV�H[HFXWLRQ��HYHQ

ZKHQ�WKH�YLRODWLRQV�RI�FRQVWLWXWLRQDO�ULJKWV�DUH

HJUHJLRXV��ZLOO�QRW�ZDUUDQW�WKH�DSSOLFDWLRQ�RI�WKH

EDG�IDLWK�H[FHSWLRQ���/DWHU�RQ��WKH�&RXUW�ILQGV�WKDW

ZH�JLYH�VWDWHV�WKH�ILUVW�RSSRUWXQLW\��EXW�QRW�WKH

RQO\�RU�ODVW��WR�FRUUHFW�WKRVH�HUURUV�RI�D�IHGHUDO

FRQVWLWXWLRQDO�GLPHQVLRQ�WKDW�LQIHFW�LWV

SURFHHGLQJ���

$QG�WKHQ�VWLOO�ODWHU��WKH�&RXUW�VD\V�

�)HGHUDO�LQWHUIHUHQFH�ZLWK�VWDWH�SURFHHGLQJV�

EHFDXVH�LW�QHFHVVDULO\�SUHVXPHV�WKDW�WKH�VWDWH�FRXUW

UHYLHZ�ZLOO�EH�LQDGHTXDWH��DIIURQWV�WKH�GLJQLW\�RI

WKH�VWDWH�VRYHUHLJQ���+RZHYHU��DV�ZH�UHFRJQL]HG�LQ

&XOOHQ��D�VWDWH�KDV�QR�LQWHUHVW�LQ�FRQWLQXLQJ

DFWLRQV�EURXJKW�ZLWK�PDOHYROHQW�LQWHQW���7KXV��LW�LV

RQO\�ZKHQ�WKH�VWDWH�SURFHHGLQJ�LV�EURXJKW�ZLWK�QR

OHJLWLPDWH�SXUSRVH�WKDW�WKH�VWDWH�LQWHUHVW�LQ
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��

FRUUHFWLQJ�LWV�RZQ�PLVWDNHV�GLVVLSDWHV�DQG�DORQJ

ZLWK�LW��WKH�FRPSHOOLQJ�QHHG�IRU�IHGHUDO�GHIHUHQFH��

7KDW
V�WKH�HQG�RI�WKDW�TXRWH�

7KLV�FRXUW�KDV�UHYLHZHG�DOO�RI�WKHVH�6HFRQG

&LUFXLW�GHFLVLRQV�RQ�WKH�EDG�IDLWK�H[FHSWLRQ�LVVXHG

DIWHU�'LDPRQG��'�����DFWXDOO\��DOO�RI�RQHV�UHDOO\

LVVXHG�DIWHU�&XOOHQ���$QG�,�ZLOO�WHOO�\RX�WKDW�WKHUH

DUH�VRPH�LQVWDQFHV�LQ�ZKLFK�WKHUH�DUH�VKRUW�KDQGV�WR

WKDW�DUH�XVHG�WKDW�,�WKLQN�DUJXDEO\�FRQIODWH�WKH

UHTXLUHPHQWV�RI�WKH�H[FHSWLRQ�

$V�RQH�H[DPSOH�RI�WKDW��LQ�WKH�FDVH�RI

:LOVRQ�Y��(PRQG������)�$SS
[���LQ�������D�6HFRQG

&LUFXLW�GHFLVLRQ�IURP�������WKH�&RXUW�UHIHUUHG�WR

WKH�EDG�IDLWK�H[FHSWLRQ�DV�FRYHULQJ�FDVHV�RI�SURYHQ

KDUDVVPHQW�RU�SURVHFXWLRQV�XQGHUWDNHQ�E\�VWDWH

RIILFLDOV�LQ�EDG�IDLWK�ZLWKRXW�KRSH�RI�REWDLQLQJ�D

YDOLG�FRQYLFWLRQ���$QG�WKH�&RXUW�WKHUH�GLGQ
W�UHDOO\

JHW�LQWR�WKH�VXEMHFWLYH�HOHPHQW��DOWKRXJK�,�VXSSRVH

WKH�UHIHUHQFH�WR�EDG�IDLWK�PD\�KDYH�PDGH�LW

LPSOLFLW���$QG�VR�WKHUH�DUH�VRPH�RWKHU�FDVHV�WKDW

UHDOO\�GRQ
W�VSHDN�DW�OHQJWK�DERXW�WKH�VXEMHFWLYH

HOHPHQW��DQG�WKH\�LQFOXGH�:HLVV�Y��1HZ�<RUN������

:HVWODZ�����������'DQLHO�YV��'RH���WKURXJK�'RH����

�����:HVWODZ�����������/RZHOO�Y��9HUPRQW�'HSDUWPHQW

RI�&KLOGUHQ�DQG�)DPLOLHV�����)��$SS
[������DQG�WKHQ
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��

*ODW]HU�Y��%DURQH�����)��$SS
[�������

%XW�WKHUH�DUH�RWKHU�6HFRQG�&LUFXLW

GHFLVLRQV�WKDW�KDYH�FRQILUPHG�WKH�FRQWLQXLQJ

LPSRUWDQFH�RI�WKH�VXEMHFWLYH�FRPSRQHQW�RI�WKH�EDG

IDLWK�LQTXLU\���7KH\�LQFOXGH�WKH�6HFRQG�&LUFXLW
V

�����GHFLVLRQ�DV�GLVWLQJXLVKHG�IURP�LWV�����

GHFLVLRQ�LQ�7UXPS�YV��9DQFH�����)��UG������0LOOHU

YV��6XWWRQ�����)��$SS
[����IURP�������6FKRUU�Y�

'R3LFR�����)��$SS
[����DOVR�IURP�������-DFNVRQ

+HZLWW�7D[�6HUYLFHV�,QFRUSRUDWHG�YV��.LUNODQG�����

)��$SS
[����6HFRQG�&LUFXLW�GHFLVLRQ�IURP��������

$QG�,
OO�QRWH�DV�ZHOO�WKDW�LQ�WKH�FDVH�RI

.HUQ�YV��&ODUN������)��G����D�6HFRQG�&LUFXLW

GHFLVLRQ�IURP�������WKH\�DFWXDOO\�UHPDQGHG�WR�WKH

GLVWULFW�FRXUW�IRU�D�KHDULQJ�RQ�WKH�VXEMHFWLYH

HOHPHQW�RI�WKH�EDG�IDLWK�H[FHSWLRQ���$QG�WKH�TXRWH

RI�LPSRUW�WKHUH�LV���,Q�WKH�SUHVHQW�FDVH��WKH

IDFWILQGHU�FRXOG�LQIHU�EDG�IDLWK�RU�LPSURSHU�PRWLYH

LI�LW�FUHGLWHG�WKH�HYLGHQFH�WKDW�.HUQ�FODLPV

GHPRQVWUDWHV�WKDW�WKH�GHIHQGDQWV�DJJUHVVLYHO\

SURVHFXWHG�KLP�LQ�D�VWULQJ�RI�ZHDN�FDVHV�EURXJKW�RQ

EHKDOI�RI�.HUQ
V�SROLWLFDO�HQHPLHV���

6R�WXUQLQJ�QRZ�WR�P\�DQDO\VLV��ZLWK�WKDW

FDVH�ODZ�RXW�RI�WKH�ZD\��DV�VXJJHVWHG�E\�P\�752

GHFLVLRQ�DQG�P\�TXHVWLRQLQJ�WZR�ZHHNV�DJR��,�ILQG
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WKDW�WKH�SHQGLQJ�FLYLO�HQIRUFHPHQW�DFWLRQ�XQGHU

6'&/�6HFWLRQ����������PHHWV�DOO�WKUHH�RI�WKH�<RXQJHU

FULWHULD��DQG�WKDW�IRU�PH�WKH�UHPDLQLQJ�TXHVWLRQ�ZDV

ZKHWKHU�WKH�EDG�IDLWK�H[FHSWLRQ�DSSOLHV���,�ILQG

WKDW�LW�GRHV�QRW�

)RFXVLQJ�ILUVW�RQ�WKH�VXEMHFWLYH�DQDO\VLV�

WKH�&RXUW�FDQQRW�ILQG�RQ�WKH�UHFRUG�EHIRUH�LW

VXEMHFWLYH�EDG�IDLWK�RQ�WKH�SDUW�RI�0U��-DFNOH\�

7KH�6RXWK�'DNRWD�$WWRUQH\�*HQHUDO
V�2IILFH�UHFHLYHG

QXPHURXV�FRPSODLQWV��IRUPDO�DQG�LQIRUPDO��UHJDUGLQJ

0D\GD\
V�JDV�VWDWLRQ�SODFDUGV���0U��-DFNOH\�ZDV

UHTXHVWHG�E\�WKH�*RYHUQRU�RI�6RXWK�'DNRWD�WR�ORRN

LQWR�WKH�PDWWHU���$QG�WR�EH�FOHDU��,�GRQ
W�ILQG�WKDW

WR�EH�DQ�LQGLFDWLRQ�RI�SUHWH[W�RU�EDG�IDLWK��DQG�,

GRQ
W�WKLQN�LW�LV�DQDORJRXV�WR�ZKDW�KDSSHQHG�LQ

-XGJH�*HUVKRQ
V�GHFLVLRQ���0U��-DFNOH\�WKHQ�VHQW�D

FHDVH�DQG�GHVLVW�OHWWHU�WR�0D\GD\���,�XQGHUVWDQG�KLP

WR�KDYH�FRQVLGHUHG�SURFHHGLQJ�XQGHU�6RXWK�'DNRWD

&ULPLQDO�6WDWXWHV�FRQFHUQLQJ�VROLFLWDWLRQ�DQG

IDFLOLWDWLRQ��EXW�WR�KDYH�LQVWHDG�FKRVHQ�WKH�OHVV

GUDVWLF�RSWLRQ�RI�D�FLYLO�HQIRUFHPHQW�DFWLRQ�XQGHU

6RXWK�'DNRWD
V�GHFHSWLYH�WUDGH�SUDFWLFHV�VWDWXWH�

0U��-DFNOH\�DOVR�FLWHG�WKH�H[DPSOH�RI��DOO�FDSV��-(1

DV�DQ�DERUWLRQ�ULJKWV�RUJDQL]DWLRQ�ZKRVH�FRQGXFW�KH

EHOLHYHV�EDODQFHV�)LUVW�$PHQGPHQW�ULJKWV�RI�IUHH
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H[SUHVVLRQ�ZLWK�6RXWK�'DNRWD�ODZV�UHVWULFWLQJ

DERUWLRQ�DFFHVV���2Q�WKH�REMHFWLYH�IURQW��,�FDQQRW

VD\�WKDW�0U��-DFNOH\�KDV�QR�UHDVRQDEOH�H[SHFWDWLRQ

RI�REWDLQLQJ�D�IDYRUDEOH�RXWFRPH�LQ�WKH�FLYLO

HQIRUFHPHQW�DFWLRQ�

1RZ��DV�,�ZLOO�HODERUDWH�LQ�MXVW�D�PRPHQW�

,�GR�EHOLHYH�WKDW�WKH�SURSHU�ZD\�WR�YLHZ�0D\GD\
V

ZHEVLWH�DQG�WKH�PDWHULDOV�RQ�LW�LV�QRQFRPPHUFLDO

VSHHFK�VXEMHFW�WR�SURWHFWLRQ�XQGHU�WKH�)LUVW

$PHQGPHQW���%XW�,�XQGHUVWDQG�WKDW�0U��-DFNOH\�KROGV

D�GLIIHUHQW�YLHZ�DQG�EHOLHYHV�WKDW�DERUWLRQ�SLOO

SURYLGHUV�ZKR�FDQQRW�VHOO�WKHLU�SURGXFWV�LQ

6RXWK�'DNRWD�DUH�XVLQJ�0D\GD\�DV�DQ�HQG�UXQ�DURXQG

WKH�UHVWULFWLYH�VWDWXWHV�RI�WKDW�VWDWH�VXFK�WKDW�WKH

VSHHFK�LV�FRPPHUFLDO�DQG�SRWHQWLDOO\�ZLWKLQ�WKH

DPELW�RI�WKH�VWDWXWH�WKDW�,�FLWHG�HDUOLHU��DQG�,

WKLQN�KH�VKRXOG�EH�SHUPLWWHG�WR�SXUVXH�WKRVH

DUJXPHQWV�LQ�6RXWK�'DNRWD�FRXUW�

,Q�OLJKW�RI�WKH�ILQGLQJV�,
YH�MXVW�PDGH��,

DP�FRQVWUDLQHG�WR�ILQG�WKDW�<RXQJHU�DEVWHQWLRQ

DSSOLHV�DQG�WKDW�,�ODFN�MXULVGLFWLRQ�WR�FRQVLGHU

SODLQWLII
V�PRWLRQ�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ�

1RZ��DV�VXJJHVWHG�E\�P\�LQWURGXFWRU\�FRPPHQWV�WR�WKH

EDG�IDLWK�H[FHSWLRQ��IHGHUDO�FRXUWV�KDYH�WR�WUXVW

WKHLU�VWDWH�FRXUW�DQDORJV��DQG�,�WUXVW�WKDW�WKH
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6RXWK�'DNRWD�FRXUW�ZLOO�JHW�LW�ULJKW�

/HW�PH�MXVW�QRWH�RQ�WKDW�SRLQW�WKDW�,
YH

GRQH�P\�EHVW�KHUH����,�VXSSRVH�WKDW�JRHV�ZLWKRXW

VD\LQJ���,
YH�GRQH�P\�EHVW�WR�LQWHUSUHW�6HFRQG

&LUFXLW�ODZ�RQ�WKH�<RXQJHU�DEVWHQWLRQ�GRFWULQH�DQG

LWV�EDG�IDLWK�H[FHSWLRQ���,I�,
YH�JRQH�WRR�IDU��LI

,
YH�PLVXQGHUVWRRG�WKH�ODZ�RU�ZKHUH�LW�LV�WRGD\��,

LQYLWH�WKH�6HFRQG�&LUFXLW�WR�FODULI\�P\

MXULVGLFWLRQDO�REOLJDWLRQV�WR�FODULI\�WKH�EDG�IDLWK

H[FHSWLRQ�DQG��DV�DSSURSULDWH��WR�UHYHUVH�PH���$QG�,

VD\�WKDW�QRW�EHFDXVH�,
P�KHUH�WHPSWLQJ�IDWH��EXW

EHFDXVH�XQOHVV�WKHUH�EH�DQ\�GRXEW�DERXW�WKLV��,

DEVROXWHO\�DJUHH�WKDW�WKLV�FDVH�LV�WKH�PLUURU�LPDJH

RI�WKH�IDFWXDO�VLWXDWLRQ�SUHVHQWHG�LQ�WKH�6HFRQG

&LUFXLW
V�ODWH������GHFLVLRQ�LQ�1DWLRQDO�,QVWLWXWH

RI�)DPLO\�DQG�/LIH�$GYRFDWHV�Y��-DPHV������)�������

,�WKLQN�WKDW�WKH�6HFRQG�&LUFXLW
V�DQDO\VLV�DSSOLHV

HTXDOO\�KHUH�DQG�WKDW�DEVHQW�<RXQJHU�DEVWHQWLRQ�

WKLV�&RXUW�ZRXOG�EH�JUDQWLQJ�SODLQWLII
V�PRWLRQ�IRU

LQMXQFWLYH�UHOLHI���0\�UHDG����ZKDW�WKH�PDWHULDOV�,

KDYH�EHIRUH�PH�VXJJHVW�WKDW�0D\GD\
V�ZHEVLWH

FRQWDLQV��XQGHU�ZKDW�,�ZLOO�FDOO�WKH�1,)/$�FDVH�

QRQFRPPHUFLDO�VSHHFK���,W�LV�VSHHFK�WKDW�LV�EDVHG�RQ

PRUDO�EHOLHIV�ZLWK�QR�HFRQRPLF�PRWLYDWLRQ���7KH

SODLQWLII�GRHV�QRW�FKDUJH�WKH�SDWURQV�RI�WKH�ZHEVLWH
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RU�WKH�VHUYLFH�SURYLGHUV�IRU�UHIHUUDOV�DQG�WKH�IDFW

WKDW�WKH�ZHEVLWH�VROLFLWV�GRQDWLRQV�GRHV�QRW

WUDQVIRUP�LWV�FRQWHQWV�LQWR�FRPPHUFLDO�VSHHFK��DV

PDGH�FOHDU�E\�FDVHV�LQFOXGLQJ�&RQQHFWLFXW�%DU

$VVRFLDWLRQ�YV��8QLWHG�6WDWHV������)��G�����D�6HFRQG

&LUFXLW�GHFLVLRQ�IURP��������7KDW�LQ�WXUQ�IRFXVHG�RQ

WKH�6XSUHPH�&RXUW
V������FDVH�LQ�5LOH\�Y��1DWLRQDO

)HGHUDWLRQ�IRU�WKH�%OLQG���7KH�1,)/$�FDVH�DV�ZHOO

PDGH�FOHDU�WKDW�LI�LWV�KROGLQJ�ZHUH�GLIIHUHQW�WKDQ

LW�ZDV��LW�FRXOG�SRWHQWLDOO\�LQDSSURSULDWHO\�OLPLW�D

UHSURGXFWLYH�ULJKWV�JURXS�LQ�D�VWDWH�ZLWK�DERUWLRQ

UHVWULFWLRQV�WKDW�SURYLGHV�LQIRUPDWLRQ�DERXW�RXW�RI

VWDWH�RUJDQL]DWLRQV�WKDW�ZLOO�KHOS�ZRPHQ�REWDLQ�WKH

SURFHGXUH�IRU�IUHH���,�DOVR�GR�QRW�EHOLHYH�WKDW�WKH

ZHEVLWH�VROLFLWV�RU�DEHWV�DFWV�WKDW�DUH�LOOHJDO

XQGHU�6RXWK�'DNRWD�ODZ���$QG�KHUH�,
OO�MXVW�FLWH�WR

WKH�SDUWLHV�$VKFURIW�Y��)UHH�6SHHFK�&RDOLWLRQ�����

8�6�������DQG�WKH�VHFWLRQ�WKDW�,�ZDV�IRFXVLQJ�RQ�LV

IRXQG�DW�SDJHV�����WR�������

$QG�VR�DV�D�UHVXOW��,�PHDQ��,�VXVSHFW����RU

OHW�PH�VD\�LW�WKLV�ZD\��LI�,�KDG�MXULVGLFWLRQ��ZKLFK

,�GRQ
W�EHOLHYH�,�GR��,�WKLQN�WKH�6RXWK�'DNRWD

VWDWXWH�ZRXOG�EH�VXEMHFW�WR�VWULFW�VFUXWLQ\�DQDO\VLV

DQG�ZH�ZRXOG�VHH�ZKHWKHU�LW�ZDV�QDUURZO\�WDLORUHG�WR

VHUYH�D�FRPSHOOLQJ�VWDWH�LQWHUHVW�XQGHU�1,)/$��WKH

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

��

Case 1:26-cv-00078-KPF     Document 52-3     Filed 03/02/26     Page 17 of 21



��

DQVZHU�ZRXOG�SUREDEO\�EH�QR���,QGHHG��LI�LQ�IDFW�D

FRXUW�ZHUH�WR�ILQG�WKDW�WKH�VWDWXWH�ZDV

QRQFRPPHUFLDO�VSHHFK��QRW�VXUH�WKH�VWDWXWH�FLWHG�WR

PH�XQGHU�6RXWK�'DNRWD�ODZ�ZRXOG�EH�DSSOLHG�DW�DOO�

%XW�DV�LW�KDSSHQV��,�KDYH�WR�GHFLGH�WKLV�LVVXH�RQ

MXULVGLFWLRQDO�JURXQGV�DQG�JLYHQ�WKDW�,�DP�GHFLGLQJ

WKH�PDWWHU�WKH�ZD\�,�DP��,
P�GHQ\LQJ�WKH�PRWLRQ���,

WKLQN�WKH�QH[W�VWHSV�IRU�WKH�SDUWLHV�ZRXOG�EH����DQG

,�ZLOO�LVVXH�DQ�RUGHU�WR�VKRZ�FDXVH�WR�H[SODLQ�LQ

ZULWLQJ�ZK\�,�VKRXOG�QRW�GLVPLVV�WKLV�PDWWHU�IRU

ODFN�RI�MXULVGLFWLRQ���,
P�JRLQJ�WR�DVN�WKH�SDUWLHV

WR�ILOH�VLPXOWDQHRXV�OHWWHU�EULHIV�RQ�RU�EHIRUH

0DUFK��QG���������,
P�JRLQJ�WR�GLUHFW�WKH�FOHUN�RI

FRXUW�WR�WHUPLQDWH�WKH�PRWLRQV�WKDW�DUH�FXUUHQWO\

SHQGLQJ�DW�GRFNHW�HQWULHV����DQG������,�ZLOO�LVVXH�D

ERWWRP�OLQH�RUGHU�ODWHU�WRGD\�WKDW�LQFOXGHV�WKH

RUGHU�WR�VKRZ�FDXVH�ODQJXDJH�EXW�DOVR�JLYHV�D

ZULWWHQ�GRFXPHQW�LQ�FDVH�HLWKHU�VLGH�ZLVKHV�WR�WDNH

DQ�DSSHDO���$QG�JLYHQ�WKH�GLVSRVLWLRQ�RI�WKH�PRWLRQ

DQG�P\�LVVXDQFH�RI�DQ�RUGHU�WR�VKRZ�FDXVH��,�DP

VWD\LQJ�0U��-DFNOH\
V�REOLJDWLRQ�WR�DQVZHU��PRYH��RU

RWKHUZLVH�UHVSRQG�XQWLO�DIWHU�WKH�RUGHU�WR�VKRZ

FDXVH�LV�UHVROYHG�

0U��6LHII��LV�WKHUH�DQ\WKLQJ�WKDW�LV

XQFOHDU�DERXW�WKH�GHFLVLRQ�WKDW�,
YH�MXVW�LVVXHG"��
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05��6,())���1R��<RXU�+RQRU���,�WKLQN�WKDW

WKDW�ZDV�DQ�H[WUHPHO\�KHOSIXO�H[SODQDWLRQ�RI�\RXU

UHDVRQLQJ��DQG�ZH�DSSUHFLDWH�DOO�DVSHFWV�RI�WKH

RUGHU��DQG�ZH�XQGHUVWDQG�WKH�QH[W�VWHSV�ZLWK�UHVSHFW

WR�UHVSRQGLQJ�WR�WKH�RUGHU�WR�VKRZ�FDXVH�

7+(�&2857���,�DSSUHFLDWH�WKDW���7KDQN�\RX�

$QG�OHW�PH�VD\�WKLV��0U��6LHII��VRPHWKLQJ�,�KDGQ
W

FRQVLGHUHG��DQG�,
OO�VD\�WKLV�IRU�ERWK�VLGHV��LV�,

VXSSRVH�LI�HLWKHU�VLGH�ZHUH�WR�ILOH�DQ�DSSHDO�IURP

WKLV�GHFLVLRQ��\RX
G�KDYH�WR�OHW�PH�NQRZ�\RXU�YLHZ

DV�WR�ZKHWKHU�,�KDG�MXULVGLFWLRQ�WR�GR�DQ\WKLQJ�RQ

WKH�RUGHU�WR�VKRZ�FDXVH���%XW�LI�\RX
OO�H[FXVH�P\

JUDQGPRWKHU
V�ROG�H[SUHVVLRQ��ZH
OO�EXUQ�WKDW�EULGJH

ZKHQ�ZH�JHW�WR�LW�

0U��-DFNOH\��LV�WKHUH�DQ\WKLQJ�WKDW�LV

XQFOHDU�DERXW�P\�GHFLVLRQ"

05��-$&./(<���<RXU�+RQRU��,�ZDQW�WR�EH

FRPSOHWHO\�UHVSHFWIXO�RI�ZKDW�WKH�&RXUW�KDV�VDLG�DQG

QRWLQJ�WKH�0DUFK���������RUGHU�WR�VKRZ�FDXVH�ILOLQJ

GDWH���:H�KDYH�D�VWDWH�FRXUW�KHDULQJ�VFKHGXOHG�IRU

)HEUXDU\���WK���,V�LW�WKH�&RXUW
V�UXOLQJ�WKDW�WKDW

FDQ�SURFHHG��RU�GR�,�QHHG�WR�VHHN�D�FRQWLQXDQFH"

7+(�&2857���9HU\�IDLU��VLU���5LJKW�QRZ��,

KDYH�GHQLHG�WKH�SODLQWLII
V�DSSOLFDWLRQ�IRU

LQMXQFWLYH�UHOLHI���,�GRQ
W�HYHQ�WKLQN�,�KDYH
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MXULVGLFWLRQ�ZLWK�WKLV�WR�SURFHHG�ZLWK�WKH�FDVH�WKDW

LV�EHIRUH�PH���,�GRQ
W�KDYH�WKH�SRZHU�WR�VWRS�\RX�RU

WR�VWRS�WKH�VWDWH�FRXUW�IURP�SURFHHGLQJ���

05��-$&./(<���7KDQN�\RX��<RXU�+RQRU�

7+(�&2857���2I�FRXUVH��VLU���1RZ��LI

DQ\ERG\�ZHUH�WR�WHOO�PH�RWKHUZLVH����LI�WKH�6HFRQG

&LUFXLW�GLVDJUHHV��WKH\
G�OHW�PH�NQRZ���%XW�QR�RQH
V

WROG�PH�WKDW�\HW��DQG�,�WKLQN�WKH�FORFN�LV�WLFNLQJ�

6R�,�YHU\�PXFK�DSSUHFLDWH�\RXU�LQTXLU\�VR�WKDW�,

FRXOG�FODULI\�P\�GHFLVLRQ�WR�WKH�H[WHQW�LW�ZDV

XQFOHDU���

05��-$&./(<���7KDQN�\RX��<RXU�+RQRU�

7+(�&2857���$OO�ULJKW���,�WKDQN�\RX�DOO

YHU\�PXFK���,�NQRZ�\RX
YH�EHHQ�ZRUNLQJ�YHU\�KDUG�RQ

YHU\�VKRUW�WLPH�IUDPHV���,�UHDOO\�GR�DSSUHFLDWH�\RXU

HIIRUWV���,�ZLOO�OHW�\RX�JR�EHFDXVH�,�NQRZ�\RX�KDYH

RWKHU�WKLQJV�WR�GR���<RX�KDYH�P\�WKDQNV���:H
UH

DGMRXUQHG���
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&�(�5�7�,�)�,�&�$�7�(�

�

�����,��0DULVVD�/HZDQGRZVNL��FHUWLI\�WKDW�WKH��

IRUHJRLQJ�WUDQVFULSW�RI�SURFHHGLQJV�LQ�WKH�FDVH�RI��

0D\GD\�+HDOWK�Y��-DFNOH\���

'RFNHW�������FY�������.3)��ZDV��

SUHSDUHG�XVLQJ�GLJLWDO�WUDQVFULSWLRQ�VRIWZDUH�DQG�LV��

D�WUXH�DQG�DFFXUDWH�UHFRUG�RI�WKH�SURFHHGLQJV��

�

�

6LJQDWXUH��BBBBBBBBBBBBBBBBBBBBBBBBBBB�

�������0DULVVD�/HZDQGRZVNL�

�

'DWH�������)HEUXDU\��������������
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