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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ALIGNMENT HEALTHCARE INC,,

Plaintiffs,

V. Case No. 25-cv-0074-CRC

U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES, et al.,

Defendants.

MOTION FOR SUMMARY JUDGMENT

Pursuant to Federal Rule of Civil Procedure 56, plaintiff Alignment Healthcare Inc.
(Alignment) moves for an order granting summary judgment in its favor on Counts I
through VI of the Complaint, Dkt. 1.

The Court should grant Alignment’s motion for summary judgment for all of the
reasons given in the memorandum of law filed herewith, and declare that (1) the Tukey
Outlier Deletion Rule is arbitrary and capricious as applied to Alignment without approp-
riate denominator adjustments; (2) CMS’s inclusion of “very low reliability” data in
composite CAHPS survey measures is arbitrary and capricious and contrary to law;
(3) CMS acted arbitrarily and contrary to law by including CAHPS survey data infected by
a major administration error in Alignment’s 2025 Star Ratings; (4) CMS’s allowance for
“oversampling” unlawfully and arbitrarily disadvantages smaller plans; (5) CMS has
unconstitutionally delegated its regulatory authority to a private, for-profit entity in

violation of the non-delegation doctrine; and (6) the independent review entity’s final
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decisions for Case Nos. 1-13226962526 and 1-12757246876 were arbitrary, capricious,
and contrary to law. Consistent with those declarations, the Court should vacate Align-
ment’s 2025 Star Ratings for the contracts affected by CMS’s unlawful actions and
policies, and remand with instructions for CMS to recalculate the Star Ratings for all of
Alignment’s impacted contracts.

Dated: April 7, 2025 Respectfully submitted,

/s/ Michael B. Kimberly

Michael B. Kimberly (991549)
Caleb H. Yong (1780922)
McDermott Will & Emery LLP
500 North Capitol Street N.W.
Washington, D.C. 20001
(202) 756-8901
mkimberly@mwe.com
cyong@mwe.com

Counsel for Plaintiff

CERTIFICATE OF SERVICE
Undersigned counsel certifies that a true and correct copy of this document was
served via CM/ECF on all counsel of record pursuant to the Federal Rules of Civil
Procedure on April 7, 2025.

/s/ Michael B. Kimberly




Case 1:25-cv-00074-CRC  Document 11-1  Filed 04/07/25 Page 1 of 53

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ALIGNMENT HEALTHCARE INC.,
Plaintiff,
V.

U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES, et al.,

Defendants.

Case No. 25-¢v-0074-CRC

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT



Case 1:25-cv-00074-CRC  Document 11-1  Filed 04/07/25 Page 2 of 53

TABLE OF CONTENTS
Table Of AULNOTIEIES .eveeeeeiiieeeieieeeeeirrteeee et e e e e e e serer e e e e e e s s s snnneeeeeesassssnnns ii
INETOAUCTION evveieieiiieieiiiieeeee e e ettt e e e e e e e eearreeeeeeeeeessssnssnaeeaeeessssssssssssseessessssnsnnns 1
BaCKZTOUNM ....eeeeiiiiiiiieeee ettt et e e e e e e s e anee e e e e e e e e e nnns 5
I.  Statutory and regulatory background............cccceeiiiiiiiiiiiiiiiiiiiieeeee e 5
A. The Medicare Advantage and Medicare Part D programs .........cccccceeeeeeeerennnnns 5
B. The Star Ratings system generally.........ccccceeeeiiiiiiiiiiiiiiiiiiiieeeeeeee s 7
C. Calculating the Star Ratings measures.......c..eeeeeevvueeeeeeeeenieeeiiiieeeeeeeeeeeeenns 10
D. Reconsideration of coverage determinations and IRE review .............ccccceeee.... 15
E. Plan sponsor participation in Star Ratings (plan preview periods)................... 18
II.  Factual back@round ........cceeeeeeeiiiiiiiiiiieieieeeeeee e e e e e e e saenreeeeeeesssssannns 19
A. Unexplained drops in Spanish-language survey response rates...........ccccee.e.... 19
B. Very low reliability answers in composite measures........ccccceeeeeeeeerrneeeeeeeeeennns 23
C. Maximus’s mishandling of two Alignment appeals ......ccccccceeeerierveeeerecnneenn. 23
ATGUINENT ..ottt s e st e e b 26

I.  Application of the Tukey Outlier Deletion Rule without adjusting the
minimum denominator requirements is arbitrary and capricious as applied to

ABNGNIMENT eeiiiiiiiieeee ettt e rree et e e e s s s e nsree e e e e e e e eas 28
II. CMS’s use of questions with “very low reliability” in composite measures is

arbitrary and CaPIiCIOUS ....eeeeeevueerreeeeeeeeererierreeeeeeeeeeeeesrrrreeeeeeeessssnsnnreeeeeesssssssnns 32
ITI. CMS did not adequately address the drops in CAHPS survey responses from

SPanish SPEAKETS c.eceiiiiiiiiiiiiiieeeeee e 36
IV. CMS’s methodology for calculating Star Ratings for CAHPS measures

arbitrarily favors 1arger contracts .........cocceeeeeeeiieiiiieiiiiiieeeeieeeeeeeee e 39
V. CMS has unconstitutionally delegated governmental authority to Maximus, a

PIIVALE ENEILY ceeeeiiiiiiiiieiieie ettt e e e e s e e e e e 41
VI. Maximus’s action on two of Alignment’s appeals was contrary to its and

CMS’srules and guidelines........cceeeeeiiiieiiiiiiiiiiiiiiieeeeeecee e e 43

A. Maximus’s refusal to dismiss the reconsideration request in Case 1-

13226962526 was arbitrary and CapriCious ........ceeeeeeeeeeeevveneeeeeeeeesenesssnneenens 43

B. Maximus wrongly reversed the denial of Case 1-12757246876...................... 44

COMNCIUSION. cettiiiiiieeeeiiiteteeee e e eeeeertrreee et e e e e seessnreeeeeeeeessssnsssnraeaeaeessssssssssssseeeesesssnsssnns 45



Case 1:25-cv-00074-CRC  Document 11-1  Filed 04/07/25 Page 3 of 53

TABLE OF AUTHORITIES®
Cases

*Alpine Securities Corp. v. Financial Industry Regulatory Authority,

121 F.4th 1314 (D.C. Cir. 2024) ..uutteieeeiieeeeeeeieeeeeeeieteeeeesneeeeeeesreeessessneeessenns 41,42
Allied Local and Regional Manufacturers Caucus v. EPA,

215 F.3d 61 (D.C. Cir. 2000)....cceeteeiiriereriiiteereeiiteeeeerireeeeeessreeessssseeeessssssesessssnsees 31
American College of Emergency Physicians v. Price,

264 F. Supp. 3d 89 (D.D.C. 2017) cuuuetiiieiiitieeeeiteeeeeeeteeeeerrreeeesesnreeeesensaeessssnnees 31
ANR Pipeline Co. v. FERC,

205 F.3d 403 (D.C. Cir. 2000) ..ccccecurrrreeeereeeeeerrnreeeeeeeeessssssnnnreeeesessssssssssssessessessns 43
Association of American Railroads v. U.S. Department of Transportation,

721 F.3d 666 (D.C. Cir. 2013)...uuuuerieeeeeeereeriiinreeeeeeeeeessssssnreeeeeeessssssssssseeeeesssses 41,42
Beaty v. FDA,

853 F. Supp. 2d 30 (D.D.C. 2012) ..eeiiiieiiieieeiireeeeeeiteeeeerieeeeeeerrreeeeeenneeessesnneeeens 35
Becerra v. Empire Health Foundation,

BT U.S. 424 (2022) ..uueeieeeeieeeeeeiiteeee ettt eeetteeeeessteeeesssareeeesessseeeesessseeessssnseeeeas 5
California Communities Against Toxics v. EPA,

928 F.3d 1041 (D.C. Cir. 2019) .cuuueiiiieeiieeeeeeiireeeeeeiiteeeeeeireeeeeesnreeesessneeessesnnseeeas 39
Carter v. Carter Coal Co.,

298 U.S. 238 (1936) ..uueeerrreeeeereeeeiiiinriteeeeeeeesesssnnrrteeeeeeesssssssssseeeesessssssssssssssseesesssns 41
Centene Corp. v. Becerra,

No. 4:24-cv-01415 (E.D. Mo. Dec. 10, 2024) ...uuuumerrrreeeeeeeeeeinnreeeeeeeeeenessnnneeeeeeeeenns 1
Connecticut v. U.S. Department of the Interior,

363 F. Supp. 3d 45 (D.D.C. 2019) c.uuuriiiieiiiiieeeitteeeeeeteeeeeerree e e e e e e sesree e e s nnees 31
*Consolidated Edison Company of New York, Inc. v. FERC,

45 F.4th 265 (D.C. Cir. 2022) ..cciiiieiiiieeeeiitieeeeiiieeeeeerneeeeessireeeesssneeeessessseeeess 36,43
Elevance Health, Inc. v. Becerra,

736 F. SUpp. 3d 1 (D.D.C. 2024) ..ceeiiiiiiiiiiiiiieteeeeeeeeeccneeeeee e e e eenneeeeeeee e e passim
*FCC v. Prometheus Radio Project,

592 U.S. 414 (2021)ueeeeiieeieeeeeeeiiiereteeeeeeereeesenreeeeeeessasasssssseeeeeesssssssssssssessssssses 28, 31
Loper Bright Enterprises v. Raimondo,

603 U.S. 369 (2024) ..eeeeieeiiiereeeiereteeeeeeereeeriirreeeeeeesesssssssssseeeseessssssssssssssasssesssssssnnns 28

" Authorities marked with an asterisk are those on which we chiefly rely.

il



Case 1:25-cv-00074-CRC  Document 11-1  Filed 04/07/25 Page 4 of 53

Cases—continued

Michigan v. EPA,
576 U.S. T43 (2015) cccueiieeeeeeeeeeeeiieeeeiteeeeetesesueeessseesssseeeseseessssseesssseessssseesssseessns 28

Mississippi v. EPA,
744 F.3d 1334 (D.C. Cir. 2013) ..ceueeiiiiiiiiiiiiiieeeeeeeeeeeecnneeeeeeeeeeeeeesneneeeeeeessssssnnns 32

MMAPA v. Emanuelli Herndndez,
58 F.4th 5 (18t CIr. 2023)....euveiveeeerereeeeesseesesesesesssssesssssessssssessssssssssssssssssssssssssssessens 7

*Motor Vehicle Manufacturers Association of United States, Inc. v. State
Farm Mutual Automobile Insurance Co.,

463 U.S. 29 (1983) ..uueueerrrieeeiiieerieiiirrreteeeeeeesessssrrreeeeeeessssssssssssseeessesssssssssssseees 28, 32
Music Choice v. Copyright Royalty Board,

970 F.3d 418 (D.C. CiI. 2020) ..uuevrreereeeeereeernrrreeeeeeeeeessssnsreeeeeesssssssssssssesessssssssssnns 31
Mylan Laboratories Ltd. v. FDA,

910 F. Supp. 2d 299 (D.D.C. 2012) .eeiiiiiiieieeiireeeeeeiteeeeerereeeeeerneeeeeessreeessesnneeeeas 35
National Cable & Telecommunications Association v. Brand X Internet

Services,

545 U.S. 96T (2005) «.eeveeeeeeurieeeeeiitteeeeeiiteeeeesrreeeeessnteeesesssseeeesssseeeesssssseeessesssseeeas 36
NRDCWw. Coit,

597 F. Supp. 3d 73 (D.D.C. 2022) (COOPET, J.)eueteeeeireraerinrreeeeeeeeeenerrnnreeeeeeessssssnnns 32
*Oceana, Inc. v. Raimondo,

530 F. Supp. 3d 16 (D.D.C. 2021) (COOPET, J.) evrrrrerereeraerrrreeeeeeeeseeesennneeeeeeesnns 13,33
Oceana, Inc. v. Ross,

290 F. Supp. 3d 73 (D.D.C. 2018) (COOPET, J.) cuuurrrrereerreraaerinnrreeeeeeeesssssssnnnreeeeesesens 22
*Ohio v. EPA,

B03 U.S. 279 (2024) «.eveeieeieieeeeeieeeeeeeteeeeeertteeeeesseeeeeesateeesesreeesssssneeasssnns 28, 31
Perez v. Mortgage Bankers Association,

BT5 U.S. 92 (2015).uuuueiiieeeeiteeeeeitteeeeeteeeeeesnteeeeessnreeeesssseeeesssnseeeesssssseeessessseeeas 31
SCAN Health Plan v. HHS,

2024 WL 2815789 (D.D.C. JUNe 3, 2024) ..ccceeoeerrrreeeeeeeeeeienrreeeeeeeeeeeesnneeeees 1,4,12
Sunshine Anthracite Coal Co. v. Adkins,

310 U.S. 381 (1940) ..uuueeiriiieeeeeeerieiiireeteeeeeeeeeesnerreeeeeeesssssssssnnsseeessessssssssssnsseees 41,42
Transactive Corp. v. United States,

91 F.3d 232 (D.C. Cir. 1996)...uuueeeiiieiieieiieeiirrtteeeeeeeeeseserreeeeeessssssssssssseesesssssssssnns 39
United-Healthcare Insurance v. Becerra,

16 F.4th 867 (D.C. Cir. 2021) cecuuereiieiieieeeeiireeeeeeiteeeeerireeeeeeseeeeeessnreeeesesneeeeas 5,6

iii



Case 1:25-cv-00074-CRC  Document 11-1  Filed 04/07/25 Page 5 of 53

Cases—continued

*UnitedHealthcare Benefits of Texas v. CMS,
2024 WL 4870771 (E.D. Tex. Nov. 22, 2024) ......eeeeiieiireeeiieiieeeeeeeeeeeeeeieeeeeeans 1,6

Westar Energy, Inc. v. FERC,
473 F.3d 1239 (D.C. Cir. 2007) . uuueeeeeeeeeeeeeeeieeeteeeeeeeeeeeieenreeeeeeesseeeennneeeeeeesssas 36

Statutes and regulations

5U.S.C.
§ TOB(2)(A) weeeereenrteeiieitteeeeette e ettt e e ettt e s et e e e s e ssrt e e s s ensaeeessesraeessesnnraeessennnnes 28
§ TOB(2)(E) weeeeeeeieieiiitteeeeettee ettt et e e e et e e s s e bt e e s s saa e e e s e nnrae e e s nnaes 44

42 U.S.C.
§ 405(D) eeeeeeeeeieieeee ettt ettt e s st e e s s aa e e e s nra e e e s nnaes 16
§ 139BKK(Q) eeeeeeeneieeiiitieeeeteee ettt ettt e st e s s 5
§ LB95W-21 .eiiiiiieiiiiiiiee ettt e e e tt e e ettt e e e et et e e e et a e et et a e et e araaeeeaaraeaeerarannns 6
§ 1B9B5W-22(Q) ..evververrereereeesesesssessssssssssssssssssssssssssssssssssssasssssssssssssssssssssssssssssssssssassans 6
§ 1395W-22(2)(1).vrvvrververeeereesssesssnssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssassans 5
§ 1B95W-22(E)(1).vvrvvrververeeererrseesssassssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssassans 7
§ 1B9B5W-22(€)(B) vvrvvrvervrrereressssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssassans 7
§ 139BW-22()(1)(A) ceuuereeerienieeeieiiteee ettt e e ettt e e et e e e s e rre e e s e sraeeesesnnraeessennnnes 15
§ 1395W-22()(2)(A) cunereeeeeiieeeieetee ettt tt e ettt e s st e e s e aee e e s e e e s e nnaes 16
§ 139BW-22(Z)(4) -vveeereenreeereiiteeeeeiitee ettt e e et e e e e ettt e s s et e e s e sra e e e s e nrae e e s nnaes 16
§ 139BW-23(2) cuuereeerieiiieeiiiitee ettt ettt e ettt e st e e e e bt e e e s aa e e e e e rae e e e e nnneeeas 6
§ 1395W-23(2)(1)(B)(1) cvvveeeeeerueeereanieeeerieiiteeeeirieeeeeeeeeeeesenrteessereeeesesnsaeeessennnneeeas 6
§ 1395W-23(2)(1)(B)(11) cvveeeeeerrrreeererrreeerreieteeeeesrteeeeesseeeeeeesnreeeesessneeessssssseeessssneeeens 7
§ 1395W-23(Q)(1)(E) . vvrververererrmrenssssessssssssssesssssssssssssssssssssssssssssssssssssssssssssssssssssssassans 6
§ 1395W-23(D)(1)(B)..vevvvreereereeenenenssssenssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssassans 6
§ 1B9B5W-23(10)...evververrereeneeesessssessssssssssssssssssssssssasssssssssssasssssssssssssssssssssssssssssssssssassans 6
§ 1395W-23(0)(1).ervrrverrrrrereeeseneasssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnns 10
§ 1395W-23(0)(3)(A) cuuereeeieitteeieetee ettt et e ettt e st e s s re e e e s e e e s s nnaee 10
§ 1395W-23(0)(4)(A) cnuurreerieereeeeietteeeeertee e erte e e e eree e e s e ere e e e s e saat e e s e snaeeeeeans 7,10
§ 1395W-24(Q) ceeeeeeeeeerurrrreeeeereaeerrsnrrreeeeeeeessassssrreeeesesesssssssssssseeesessssssssssssasasssessssssnns 6
§ 1395W-24(D)(1)(C) tuuuereerraereeeeieiieeeeeeetee e eeete e e eree e e s e esre e e e s saaeee e s e snaeeseeans 6,10
§ 1395W-24(D)(2)(A) cuurreeeieeiteeieeetee ettt ettt e st e e s et e e s e ee e e e s e rre e e s e nnaeee s 7
§ 1395W-10L(R)(1) .vvrverrerrereeeereeesessesssssssssssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssans 7
§ 1395W-101(2)(3)(C) vrvvrrvererrerrreressesssnssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssassans 7

42 C.F.R.
§ 422.82(D)(15) cevvvrverrerrerieeesesesssesssassssssssssssssssssssssssssasssssassssssssassassasssssassassassassassassans 9
§ 422.160(D)(1) cevververrerrereeeeeessesesssssssssssssssssssssssssssssssssssssssssssssssssasssssssssssssssssssens 7,8
§ 422.160(D)(2) cuvveeeereanreeiiieitteeeeete et e ettt ettt e e st e e s e aa e e e s rrae e e s nnaes 10
§ 422.160(D)(3) uvveeereerneeeeiiiiteeeeeittee ettt e e errrt e e s e et e e e s rb e e e s e re e e e s e rre e e e e nnaeeeas 9
B A22.T602(2) ccuueeeeeeeeureeerieiiiteeeeeiiteeeeeerrte e e e et e e e s e bt e e e s e srat e e s e e snneeeas 11,12,13, 33

v



Case 1:25-cv-00074-CRC  Document 11-1  Filed 04/07/25 Page 6 of 53

Statutes and regulations—continued

42 C.F.R.
§ 422.162(D)(L) cvververeereereveeeeeseesseeseeeseseseseeeseesseessssseaseeeseeeseseseseess e ss s se e seneseneeeses 8
§ A22.164(L)(1) vvreerereereerereeeseeeseseesseessesesesesessasesasesseseesasesessseesesesaseseseseesasesasennees 19
§ 422,166 ....eoeeereeeeeeeeeeeeeeeeeeeee s s e e s eess et eee s ee e seneeeres 8
§ 422.16B(2)(2) cvverververrerereeeseeseeeseeeseseseseesseesseessssseeseessesassssesseesssseseseseseseeeseessessens 11
§ 422.166(2)(2)(1) cvvvrvvrreverrmermmrereseeeseeeseseeeseessesessseeseeesesessssesssesseseseseseseseseseessessens 11
§ 422.166(2)(3) .vvrververeereeereeesseeeseseesseessesesesseesseeeseseseesessese e se s ss e s sesesseee 12,13, 32
§ 422 166()(4) vvrvereeeeereeeseeeseseeeseeeeseseeeseeessesesese e sseesese s sseessese s eees e s e st eeesesenane 8
§ 422.166(C)(3) vvrvereeereerereesseseeeseesseseseseesseessese s sseesseseeasesesseese e sseesseseesseee 8, 35
§ 422.166(A)(2)(IV) vervrreerveeeeeeeeeeseesseseeeseessesesesssessseesesesesseessesesasseeesssssasssessesesesseans 8
§ A22.166(R) «.vevvereereeeeeeeeseeeeeeeeeseessese e s esese e e s se s e esese s ee s sa e es e s e 9
§ 422.16B(R)(1)(J1) cvvrvereverrerrmaseerseeseesseeeseseeessesssesssssesseeesesesesessseesseesssesseaseeeseseseses 9
§ 422.16B(R)(2) vevververereeeeeeeseeseeeseeeseseeesesseess e seesseseseseesseess e ss s e seseeeseesseesseeseeeee 18
§ 422.266()(2)(I1) cvvrvvvreverreereeeeereeeseseeeseessesseseeeseseseseesseess s eeeeseseeeseesseesseeseeeees 10
§ 422.502(D)(1)(1)(D) cvvrvrrveremmreeeseeseeeseeeseseeeseesseessesseesseesessseseseseess e ss s ss e seeeseneseses 9
§ 422,578 .ooeeeeeeeeeeeeeeeee e e et s s s e seneees 16
§ A22.582(Q) «.vevvereerereseeeereesseeeseseeeeseeeseee s e s et eee s s seeees s es e s ese e sseeeeasesasseeee 16
§ A22.582(E) cevverereereeeeeeeeeeseeeseeesese e s eeseeee st se e se st ea s se e e e e e 17
§ 422.590(1) vevvevrererereeeeeeeeeseeeseeeeseseseseeeseese e e sess e e s sseeesese s eeesese s s ss e sasseane 16, 17
§ 422.592(1) vevverereerereeeeeeeseeesseesese s eeeseee et se e se e s eseee e sseeeenasesaseeeee 17
§ A22.592() «.vevvererereeeeeeeeeseeseeeesese e seeeseese e e es e s e sseeese s eeesase s s es e s senane 16, 17
§ 422.592(L) cvververeereeeeeeeeeeeese e se e s s ees st es s s es e s sseeseneee 17
§ 422.594(2) cvververeereeeeeeeeeeee e seee s es s ee e s s s eeseees s seneees 16
§ 422,800 ..eereereeeeeeeeeeeee e s e es e ee s seeeseee s seeeseneees 17
§ 422616 ceneereeeeeeereeeeeee s eeese e eeese s se et e st et e s s et ee s e st eesaserane e 17
§ 423.180(D)(L) cvvvrververeereereeseaseeasseeseeeseseseseeeseessssssaseseseseseseesseessess e seesseseseseeesenns 7,8
§ 423.180(D)(3) .ververeeeereeeseeeeeeseeeseeeseseseseeesseeeseseeasseeesesesesseessese s s sees e sseeese e 9
§ 423 182(D)(1) w.vvrvereereereeeseeeeeeeeeseeesseseeeseesseeesessseseseesesesesssessesesesssesaeesaes s sseeesesseans 8
§ 423.184(8)(1) «-vvrvverevereereeeeeeseeeeeeseeesseesseseseseessesesesesseeeesase s ss e sesesesesesseessaseeassenee 19
§ 423.184(Z)(1)(1) cvvvrverrrrererevereeserereeeseeeseseeeseseeseseseseseseesesesesesssesesesesssessesesaseeassenee 19
§ 423,186 v vereeeeereeeeeeese e se e st e s es st ss e s e 8
§ 423.186()(2) cvverververrerereeeeeeseeeseeeseeeseseeeseesseess s sseeseeesesaeeseesseess e se e seseeeseeeseesseseeas 11
§ 423.186()(2)(1) cvvvrverererrmremerereseeeseeeseseeeseessessssseesseesesaesseesseesseseeeseseeeseseseessessens 11
§ 423.186()(3) cvverververrreeeeeeeeeseeeseeeseseeesesseess e se e seseseseess s s seseeeseees s seeeees 12
§ 423.18B()(4) cvververeereeerereeeeeeseesese e seeeseseeeseesseess s se e e seeeseeesees e ss s seseeeree 8
§ 423.186(C)(3) cvverververeeerereeeeesesseeseeeseseseseeeseesseesssss e seeeseseseseeesess e ss s seneeeses 8
§ 423.186(A)(2)(1V) wervrrverveeveeeeeeeseessesseeseesseessessssseeesesssesseessesesassseesasesasssessesesesseans 8
§ 42318611 w.veveereeereeeeereeeseeeeeeseeeseeeseee e s s e s se e se e s se e seeeesese et ss e s e 9
§ 423 18B(I)(1)(11).-vervevrervereeeeereeeseeeeseseeesesessesesesssessssesesesesseessesesasssesasesasssssesesesseans 9
§ 423.18B/(1)(2) . vvrveerevereereeeeeeseeeeeeseesseesseseeese et sesese e seeeesese s ss e sese e sessseeeeasesasseeee 18
§ 423.503(D)(1)(1)(D) cvvrvvrvereeeeereeeseeeeseseeeseessesesesseesseeesesseesseessesesesseeesasesess st eeesesseans 9



Case 1:25-cv-00074-CRC  Document 11-1  Filed 04/07/25 Page 7 of 53

Statutes and regulations—continued

*Contract Year 2019 Policy & Technical Changes to the Medicare Advantage

Program, 83 Fed. Reg. 16440, 16520 (Apr. 16, 2018) .....uuereeeeeeerereeerrnnnneeeeeeennns passim
Contract Year 2021 Policy and Technical Changes to the Medicare Advantage
Program, 85 Fed. Reg. 33796 (June 2, 2020)...ccccceeeeerimreeeeeeriieiiiinneeeeeeeeeeeeennns 1,28

Contract Year 2023 Policy and Technical Changes to the Medicare Advantage
and Medicare Prescription Drug Benefit Programs, 87 Fed. Reg. 27704

(MAY 9, 2022) ..eiiieeeiiieeeeeiteee ettt e e ettt e e e e ssreeeesssrteeessssseeeesesnseeaeessssaeeesesnnneeeas 30
Contract Year 2024 Policy and Technical Changes to the Medicare Advantage

Program, 88 Fed. Reg. 22120, 22295 (Apr. 12, 2023)......cuvveeeeeereeeeeerinnneeeeeeennns 28, 31
Health Care Financing Administration Reorganization Order, 42 Fed. Reg.

13262 (MAT. 9, 1977 ceeiiieiiiieeeeeteee ettt ettt e et e e e eare e e e s e asre e e s e enssaeeeeenns 5
Medicare Prescription Drug, Improvement, and Modernization Act, Pub. L.

No. 108-173, 117 Stat. 2066 (2003)....cceeererrrerererinreeeeneiieeeeeerireeeeeesseeeesssssseeessssnees 6
Medicare Program; Establishment of the Medicare Advantage Program, 70

Fed. Reg. 4588 (Jan. 28, 2005) ...cccccciutieieiiiiieeieeiiteeeeereeeeeesnrteeesssiseeeessssseeessenns 5,6

Medicare Program; Proposed Changes to the Medicare Advantage and the
Medicare Prescription Drug Benefit Programs for Contract Year 2012 and

Other Proposed Changes, 75 Fed. Reg. 71190 (Nov. 22, 2010) ...cceeeeeemnrereeeeeereeannnns 10
Other authorities
Agency for Healthcare Research & Quality, Fielding the CAHPS Clinician

and Group Survey, Doc. No. 2033 (June 12, 2017) ...ccceereeeeeeivnnreeeeeeeeeneseinneeeeeeeeens 13
CMS, Information to Review Data Used for Medicare Part C and D Star

Ratings and Display Measures (APr. 11, 2024) ...ccceeeieieeeiiineeeeeeeiiieeecineeeeeeeeeeeeeennns 18
CMS, MA & PAP CAHPS Survey Vendor Training (Nov. 2024).......cccccevvvuveeriiiinncennne 15
CMS, Parts C & D Enrollee Grievances, Organization/Coverage

Determinations, and Appeals Guidance (Nov. 18, 2024) .......cceeeeereeeeviinneeeeeeennnn. 16,43
CMS, Reconsideration by Part C Independent Review Entity (IRE),

(JAN. 75 2025) cciieeiiieeeeeeeeeeeeeeiereeeeeeeeesssesnrreeeeeeeesssssssssssneeeeesssssssssssnssasesesssssssnnns 16
Maximus, Medicare Health Plan Reconsideration Process Manual

(SEPL. 2024) .ttt ettt e e s e e s s ae e e e e e 24,43
32 Wright & Miller, Federal Practice and Procedure § 8248 (2006) ......cccouvvveeeeeeereeannnnns 36

Vi



Case 1:25-cv-00074-CRC  Document 11-1  Filed 04/07/25 Page 8 of 53

INTRODUCTION

This case concerns the Medicare Advantage and Part D Star Ratings system. It is the
seventh challenge in less than a year to CMS’s unlawful actions in administering the sys-
tem. In the prior cases, courts across the country have ruled against CMS on varied
grounds, holding that the agency violated its own regulations in determining the 2024 Star
Ratings (SCAN Health Plan v. HHS, 2024 WL 2815789 (D.D.C. June 3, 2024); Elevance
Health, Inc. v. Becerra, 736 F. Supp. 3d 1 (D.D.C. 2024)) and handled certain measure-level
data for the 2025 Star Ratings contrary to its own guidelines and without adequately con-
sidering objections (UnitedHealthcare Benefits of Texas v. CMS, 2024 WL 4870771, at *3-
*7 (E.D. Tex. Nov. 22, 2024)). In another case, CMS has confessed data errors. See, e.g.,
Dkt. 25 at q 3, Centene Corp. v. Becerra, No. 4:24-cv-01415 (E.D. Mo. Dec. 10, 2024). And
the court in UnitedHealthcare held further that the agency abdicated its statutory duties by
delegating them to a private entity. See 2024 WL 4870771, at *7-*9.

In this case, Alignment Healthcare challenges the case-specific application of a re-
cent final rule—the Tukey Outlier Deletion Rule (Contract Year 2021 Policy and Technical
Changes to the Medicare Advantage Program, 85 Fed. Reg. 33796, 33832-33836 (June 2,
2020))—which CMS began implementing in October 2023 for the 2024 Star Ratings. The
Tukey Outlier Deletion Rule requires CMS to remove outliers from its raw data as part of
the process of calculating the Star Ratings for a given year, ostensibly to “stabilize” the
Star Ratings and “prevent large year-to-year fluctuations.” See id. at 33833. But, as Align-
ment explained in a comment letter at the time, the Rule is based on objectively bad data
science, and it produces arbitrary and capricious results. Although relatively simple adjust-

ments would fix the Rule as applied to Alignment, CMS has refused.
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Alignment further challenges CMS’s handling of “very low reliability” data in com-
posite measures underlying the 2025 Star Ratings. CMS regulations require the agency to
discard measure-specific results when the data underlying the results fall below the
agency’s threshold for “very low reliability” data. When scores for a measure are based on
survey participants’ answers to a single survey question, for example, and the question
yields “very low reliability” data for a given plan, CMS excludes the measure from the
plan’s Star Rating—because a score based primarily on random errors or statistical “noise”
cannot be trusted to reflect true performance. But the way in which CMS assesses reliabil-
ity for composite measures—those that take account of answers to multiple survey ques-
tions—is arbitrary and capricious. Instead of evaluating the reliability of the responses to
each component question and discarding measure results when one or more component
questions has “very low reliability,” CMS evaluates reliability only at the measure level,
even when there are different respondent subsets for each question. This methodology
masks the presence of “very low reliability” components to a composite measure, allowing
CMS to include measures that, by regulation, should be excluded.

Beyond application of the Tukey Outlier Deletion Rule and CMS’s failure to sup-
press composite measures with very low reliability, Alignment alleges that the data under-
lying the company’s 2025 Star Ratings is fundamentally flawed.

First, the rate of Spanish-language responses to the Consumer Assessment of
Healthcare Providers and Systems (CAHPS) survey showed a marked and unexplained de-
cline for two Alignment contracts. Data produced in this lawsuit demonstrates why: Large
portions of Alignment’s Spanish-speaking enrollees were erroneously sent survey question-
naires in English rather than Spanish. The data show that Alignment properly designated

the enrollees as Spanish speakers who should have received Spanish-language surveys. And
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CMS’s data confirms that these enrollees are Spanish speakers. Yet the CMS-approved sur-
vey contractor who administered the surveys for Alignment sent English-language surveys
to many of these enrollees. Alignment suspected as much and raised the issue with CMS
before the 2025 Star Ratings were finalized. But CMS brushed off the concern, without
meaningfully investigating whether Alignment’s suspicions—now borne out in the data—
were true. The scores for Alignment’s CAHPS measures were adversely impacted, reducing
its 2025 Star Ratings.

That is not all. CMS also has wholesale outsourced its administrative claim appeal
process to a third party known as Maximus. With respect to two appeals involving Align-
ment, Maximus failed to follow its own policy manual and CMS guidance, again adversely
impacting Alignment’s 2025 Star Ratings. First, rather than dismissing a particular re-
quest for reconsideration (as required under the circumstances), Maximus instead reached
the merits of the request and ruled for Alignment. While that may seem a favorable outcome
for Alignment, it was not. If the contractor had dismissed the reconsideration request as
required, Alignment would have had 100% performance on the “Plan Makes Timely Deci-
sions about Appeals” measure for contract H3443, receiving 5.0 Stars on that highly-
weighted measure. But because Maximus instead wrongly resolved the request on its mer-
its, Alignment’s measure-level raw score fell to 94.4% (it had 17 of 18 appeals timely re-
solved), and its measure-level Star Rating thus fell to 3.0 Stars.

Second, Maximus wrongly overturned a claim denial involving an enrollee that had
other primary health insurance. Maximus did not disagree that the claim should have been
denied as a substantive matter but faulted Alignment for not “coordinating coverage” with
the other insurer. Yet Alignment had done exactly that, and CMS’s contractor was simply

wrong to find otherwise.
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The outcome in each of these two cases is arbitrary in its own right. But in addition,
they show why application of the Tukey Outlier Deletion Rule here is arbitrary and capri-
cious. Because of the relatively low number of appeals under contract H3443 (a good thing,
one would think), Alignment had no opportunity to earn 4.0 Stars; rather, a single incident
pushed Alignment from 5.0 Stars straight to 3.0 Stars on two different measure scores.
They also show why CMS’s delegation of regulatory authority to a contractor is so prob-
lematic—Alignment had no meaningful opportunity to seek CMS’s independent review of
or judgment upon the private entity’s incorrect decisions.

Star Ratings are tremendously important to the Medicare Advantage and Part D pro-
grams. They provide the public with critical information about a plan’s quality, enabling
them to compare plans when shopping during the annual enrollment period. They also ena-
ble plans to offer richer benefits packages, while keeping costs low for beneficiaries. “CMS
is also obligated by statute to offer additional funding to plans with better Star Ratings,”
and the funds must be used to “lower costs for [Medicare] beneficiaries or to provide them
with additional benefits.” SCAN, 2024 WL 2815789, at *1. This additional funding
amounts to tens or hundreds of millions of dollars per contract. Id.

CMS’s careless and error-prone approach to the Star Ratings does not appropriately
reflect their importance to the MA program. Like all stakeholders connected to the program,
Alignment counts on CMS to administer Star Ratings in a consistent, transparent, and ra-
tional manner. Alignment has been recognized consistently for its high-quality MA plans—
afact well reflected in the company’s Star Ratings when the Star Ratings system is working
as it should. Even now, 98% of Alignment’s members are enrolled in plans rated 4.0 Stars
or higher, and the company is one of the very few Medicare Advantage organizations with

a 5.0 Star plan.



Case 1:25-cv-00074-CRC  Document 11-1  Filed 04/07/25 Page 12 of 53

Notwithstanding its industry-leading performance, Alignment brings this suit be-
cause the Star Ratings system no longer can be counted on to produce rational, predictable
results. The Star Ratings system cannot work if CMS is allowed to promulgate rules based
on bad data science, outsource the bulk of its work to unaccountable private entities, and
turn a blind eye to data errors that arbitrarily disadvantage smaller Medicare Advantage
organizations like Alignment. Vacatur of Alignment’s 2025 Star Ratings, and a remand for
recalculation of the Star Ratings consistent with law, is thus in order.

BACKGROUND
I STATUTORY AND REGULATORY BACKGROUND

A. The Medicare Advantage and Medicare Part D programs

The Medicare program provides federally funded health insurance to Americans who
are 65 and older, have received federal disability benefits for at least 24 months, or have
end-stage renal disease. See Becerra v. Empire Health Foundation, 597 U.S. 424, 428-429
(2022). The Medicare program is administered by CMS on behalf of the Secretary of HHS.
42 U.S.C. § 1395kk(a); Health Care Financing Administration Reorganization Order, 42
Fed. Reg. 13262 (Mar. 9, 1977).

Medicare comprises Parts A, B, C, and D. See Medicare Program; Establishment of
the Medicare Advantage Program, 70 Fed. Reg. 4588, 4589 (Jan. 28, 2005). Part A covers
inpatient hospital treatment, and Part B covers outpatient services. Together, Parts A and
B are known as “traditional” or “original” Medicare. Traditional Medicare use a fee-for-
service payment model. See 42 U.S.C. § 1395w-22(a)(1). Under this model, CMS reim-
burses providers directly for the services they provide to Medicare beneficiaries. United-

Healthcare Insurance v. Becerra, 16 F.4th 867, 872 (D.C. Cir. 2021).
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Medicare Part C, also known as Medicare Advantage or MA, uses a different model.
See generally Medicare Prescription Drug, Improvement, and Modernization Act, Pub. L.
No. 108-173, 117 Stat. 2066 (2003) (codified at 42 U.S.C. §§ 1395w-21 to 1395w-28); 70
Fed. Reg. 4588. The program avoids the pitfalls of traditional Medicare and its single-
payer, one-size-fits-all approach by offering plans sponsored by private companies called
Medicare Advantage organizations, or MAOs. These companies must cover at least the
same services as traditional Medicare. 42 U.S.C. § 1395w-22(a). But, to attract enrollees,
MA plans typically include additional benefits not covered by traditional Medicare, such as
dental and vision benefits. UnitedHealthcare, 16 F.4th at 872.

Under this public-private partnership model, MAOs do not receive fee-for-service
reimbursements from CMS for the healthcare services their enrollees receive. See generally
42 U.S.C. § 1395w-23(a). Instead, they receive a per-enrollee monthly allowance, which
they use to provide coverage to the beneficiaries enrolled in the plan. In turn, MAOs pay
healthcare providers for the services they provide to MA enrollees. Id. § 1395w-23(a)(1);
see UnitedHealthcare, 16 F.4th at 874.

CMS determines a plan’s monthly payment by comparing the plan’s “bid” (its risk-
adjusted estimated cost of providing Medicare-covered services to a particular patient pop-
ulation) (42 U.S.C. § 1395w-24(a)), to a “benchmark” (the maximum amount the federal
government will pay to provide coverage in the plan’s service area) (id. §§ 1395w-
23(b)(1)(B), (n)). If the MAO’s bid is below the benchmark, CMS pays the MAO its bid rate,
while also returning a specified percentage of the difference between the benchmark and
the bid as a “rebate,” which the MAO must return to plan participants through additional
benefits, lower premiums, or cost sharing. 42 U.S.C. §§ 1395w-23(a)(1)(B)(i), (E); 1395w-

24(b)(1)(C). If, in contrast, an MAO’s plan bid is at or above the benchmark, the MAO
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receives monthly payments at the benchmark rate and must charge enrollees an additional
premium to cover the shortfall. Id. §§ 1395w-23(a)(1)(B)(ii), 1395w-24(b)(2)(A). See also
MMAPA v. Emanuelli Herndndez, 58 F.4th 5, 8 n.1 (1st Cir. 2023); Elevance Health, Inc.
v. Becerra, 736 F. Supp. 3d 1, 5-6 (D.D.C. 2024).

In addition to inpatient treatment and outpatient services through traditional Medi-
care or MA, Medicare beneficiaries may also obtain prescription drug coverage through
Medicare Part D. Like the MA program, the Part D prescription drug benefit provides cov-
erage through a public-private partnership with plan sponsors. These plan sponsors may
offer Part D coverage through standalone prescription drug plans (PDPs) for individuals
enrolled in traditional Medicare, or through drug coverage bundled with an MA plan, known
as an MA-PD plan. 42 U.S.C. §§ 1395w-101(a)(1), (3)(C).

B. The Star Ratings system generally

1. Each MAO isrequired by statute to establish “ongoing quality improvement pro-
gram[s].” 42 U.S.C. §§ 1395w-22(e)(1), (3 . The MA statute prescribes a system of “qual-
ity rating[s]” for plans using a “5-star rating system” that is based on the data collected
under MAOs’ quality improvement programs. Id. § 1395w-23(0)(4)(A).

To implement this statutory mandate, and to assist would-be enrollees in choosing
the plans best suited to their needs, CMS established the Star Ratings system early in the
MA program’s existence. Star Ratings purport to measure the quality of health and drug
plans and provide comparative information to beneficiaries. See 42 C.F.R. §§ 422.160-
(b)(1), 423.180(b)(1); see also Contract Year 2019 Policy & Technical Changes to the Med;i-
care Advantage Program, 83 Fed. Reg. 16440, 16520 (Apr. 16, 2018).

CMS evaluates plans on a range of quality, compliance, and other “measures,” and

develops ratings on a five-star scale based on the scores that plans earn on these measures.

7
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See 42 C.F.R. §§ 422.166(a)(4), 423.186(a)(4). A 1.0 Star Rating is the worst rating, and
5.0 Star Rating is the best. Id. §§ 422.166(a)(4), (c)(3), (d)(2)(iv), 423.186(a)(4), (c)(3),
(d)(2)(iv). The system is intended to reflect the quality and performance of each plan. 42
C.F.R. §§ 422.162(b)(1), 423.182(b)(1); see also Elevance, 736 F. Supp. 3d at 5.

To develop the Star Ratings, CMS first determines each plan’s numerical score for
each of more than three-dozen measures. It then converts these raw scores into “measure-
level” Star Ratings. Measure-level ratings use four thresholds, or “cut points,” to divide
the measure scores into five “whole star increments.” 42 C.F.R. §§ 422.166(a)(4),
423.186(a)(4). From the measure-level Star Ratings, CMS calculates Part C and Part D
“summary” ratings, which reflect the weighted average of a contract’s measure-level Star
Ratings (meaning that some measures are given more weight than others). Id. §§ 422.166,
423.186. CMS further calculates an overall rating for each MA-PD contract, which reflects
the weighted mean of that contract’s Part C and Part D measure-level Star Ratings.

2. The Star Ratings system is integral to the MA and Part D programs. It serves
three primary functions, each of which requires the ratings to “accurately . . . reflect true
performance.” 83 Fed. Reg. at 16519.

First, the system is designed to provide Medicare beneficiaries with “comparative
information on plan quality and performance,” allowing them to make “knowledgeable en-
rollment and coverage decisions in the Medicare program.” 42 C.F.R. §§ 422.160(b)(1),
423.180(b)(1). “The MA and Part D Star Ratings system is designed to provide information
to the beneficiary that is a true reflection of the plan’s quality and encompasses multiple
dimensions of high quality care,” with the goal of “inform[ing] plan choice” by beneficiar-
ies. 83 Fed. Reg. at 16520. To this end, CMS maintains the Medicare Plan Finder website,

which displays information about available plans, including each plan’s Star Rating.
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Elevance, 736 F. Supp. 3d at 5. CMS displays Star Ratings in its online and print resources
on available MA plans. See 42 C.F.R. §§ 422.166(h); 423.186(h). Through the online Med-
icare Plan Finder tool, CMS displays MA plans to prospective enrollees in order of highest
to lowest Star Ratings to guide beneficiaries to higher-rated plans first.

Star Ratings thus influence each plan’s position in the marketplace by affecting how
prospective enrollees, and the agents and brokers who advise them, perceive the compara-
tive quality of various plans. For instance, MA-only plans with a 5.0 Star Part C summary
rating, Part D plans with a 5.0 Star summary rating, and MA-PD contracts with a 5.0 Star
overall rating are displayed with a high-performing icon, while a plan that had any combi-
nation of Part C or Part D summary ratings of 2.5 Stars or lower in the most recent three
consecutive years is marked with a “low performance” icon. See 42 C.F.R. §§ 422.166-
(h)(1)(ii), 423.186(h)(1)(ii).

Second, the system is designed to help CMS perform “oversight, evaluation, and
monitoring of MA and Part D plans” and compliance with regulatory and contract require-
ments. 83 Fed. Reg. at 16520-16521; see also 42 C.F.R. §§ 422.160(b)(3), 423.180(b)(3).
For that reason, CMS conditions certain aspects of a plan’s status within the MA program
on its Star Rating. For example, only plans with a Star Rating of 5.0 Stars may market to
and enroll existing beneficiaries outside of open enrollment. 42 C.F.R. § 422.62(b)(15).
And CMS may treat low-performing MA plans as “hav[ing] failed to comply with a con-
tract,” and thus deny a Medicare Part C or D application, if it “[r]eceived any combination
of Part C or D summary ratings of 2.5 or less in both of the two most recent Star Rating
periods.” Id. §§ 422.502(b)(1)(i)(D), 423.503(b)(1)(¢)(D).

The Star Ratings program’s third, more recent, purpose is to provide “quality rat-

ings on a 5-star rating system” to be used in administering the scheme of additional
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payments for high quality MA plans, known as quality bonus payments (QBPs). Id.
§ 422.160(b)(2). These payments were established in 2010 by the Patient Protection and
Affordable Care Act (ACA). See Medicare Program; Proposed Changes to the Medicare Ad-
vantage and the Medicare Prescription Drug Benefit Programs for Contract Year 2012 and
Other Proposed Changes, 75 Fed. Reg. 71190, 71218 (Nov. 22, 2010). The ACA provides
that an MA plan is entitled to QBPs from CMS depending on the “quality rating” of the
plan, which “shall be determined according to a 5-star rating system.” 42 U.S.C. § 1395w-
23(0)(4)(A). In particular, if an MA plan receives a Star Rating of 4.0 Stars or higher, its
benchmark amount is increased, in turn increasing the rebates that CMS will pay by in-
creasing the difference between the plan sponsor’s benchmark and its bid. Id. § 1395w-
23(0)(1), (3)(A). Star Ratings also determine the percentage of the difference that is re-
turned as a rebate. Plans with a 4.5 Star Rating or higher receive 70% of the difference be-
tween the benchmark and the bid; plans with a Rating between 3.5 and 4.5 Stars receive a
65% rebate, and plans with a rating under 3.5 Stars receive a 50% rebate. Id. § 1395w-
24(b)(1)(C)(v); 42 C.F.R. § 422.266(a)(2)(ii).

C. Calculating the Star Ratings measures

Broadly speaking, the measures that underlie plans’ Star Ratings fall into two cate-
gories. The first category of measures is based on data drawn from a family of patient-ex-
perience surveys, known as the Consumer Assessment of Healthcare Providers & Systems
(CAHPS) surveys. The CAHPS surveys—which are written by CMS and administered by
CMS-approved contractors—ask enrollees (and in some cases their families) about their
experiences with, and assessments of, their health care providers and plans. Plans’ scores
on the CAHPS measures reflect enrollees’ responses to the survey questions. The second

category—non-CAHPS measures—includes data concerning plan performance reported by

10
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the MAO or generated by CMS or its subcontractors. These data reflect such issues as the
plan’s success in delivering preventive care like cancer screenings, the health outcomes of
plan participants with respect to certain conditions, and the quality of plan administration
measured by such factors as the speed with which it pays claims and resolves appeals.

1. Non-CAHPS measures and the Turkey Outlier Rule. For non-CAHPS measures,
the agency converts raw measure scores into measure-level Star Ratings using a clustering
methodology. 42 C.F.R. §§ 422.166(a)(2); 423.186(a)(2). The clustering methodology
“identifies the natural gaps that exist within the distribution of the scores” and creates five
non-overlapping “groups (clusters)” among the scores that correspond to the five whole-
star increments in the measure-level Star Rating. See CMS, Medicare 2025 Part C & D Star
Ratings Technical Notes 143 (Oct. 3, 2024) (2025 Technical Notes) (AR1095).

Clustering is a statistical technique used to partition a dataset into distinct groups,
such that the observations within a group are as similar as possible to each other, and as
dissimilar as possible to observations in any other group. See id. at 9 (AR961); 42 C.F.R.
§ 422.162(a); 83 Fed. Reg. at 16525.

Beginning with the 2024 Star Ratings, CMS has implemented the Tukey Outlier
Rule. Accordingly, the first step of the clustering methodology to convert non-CAHPS
measure scores into measure-level Star Ratings is to remove “Tukey outer-fence outliers”
from the industry-wide raw scores for a given measure. 42 C.F.R. §§ 422.166(a)(2)(i),
423.186(a)(2)(i). This is a statistical technique used to “identify and to remove extreme
outliers in a dataset.” Elevance, 736 F. Supp. 3d at 8.

Once outlier deletion is complete, CMS sorts the measure scores into groups indus-
try wide. 42 C.F.R. §§ 422.166(a)(2)(i), 423.186(a)(2)(i). The “dividing lines” between

the groups establish the “cut points” for that measure—that is, the numerical values at

11
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which “a score results in a higher or lower star rating.” See SCAN Health Plan v. HHS,
2024 WL 2815789, at *2 (D.D.C. June 3, 2024); Elevance, 736 F. Supp. 3d at 8. A plan’s
measure-level Star Rating for a given measure depends on where the plan’s numerical
measure score falls relative to the cut points. See SCAN, 2024 WL 2815789, at *2. Because
the measure-level Star Ratings are based on whole star increments, minor changes to the
cut points can lead to a whole-star drop in a plan’s measure-level Star Rating.

2. CAHPS measures and reliability. CMS applies a different methodology for deriv-
ing Star Ratings for measures that depend on enrollee responses to the CAHPS surveys. On
this front, CMS uses a method that evaluates “the relative percentile distribution” of a
plan’s score, together with the “significance” and “reliability” of the underlying survey
data. It then converts the raw numerical scores into measure-level Star Ratings. 42 C.F.R.
§§ 422.166(a)(3); 423.186(a)(3). A measure-level CAHPS Star Rating is thus a function of
a plan’s raw performance relative to other plans, adjusted for the “significance” and “reli-
ability” of the plan’s survey data. Id. Because numerical measure scores are converted to
measure-level Star Ratings with whole-star increments, as with non-CAHPS measures,
even minute fluctuations in CAHPS data can change a contract’s base group assignment
and lead to a whole-star change in the contract’s Star Rating on that measure.

a. Reliability. Reliability measures the consistency of survey scores across different
samples. In essence, it asks whether a given CAHPS score reflects true patient experience
or instead random fluctuations or “noise” in the data. 42 C.F.R. § 422.162(a). A measure
with low reliability does not reflect actual plan performance; differences across plans with
low reliability scores are as likely to reflect random data variation as meaningful distinc-

tions between the plans. Id.

12
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Reliability values range from 0.0 to 1.0. Id. A reliability score of 0.70—the generally
accepted cutoff for reliability (see Agency for Healthcare Research & Quality, Fielding the
CAHPS Clinician and Group Survey 6, Doc. No. 2033 (June 12, 2017))—means the result
is 30% “noise.” If the reliability of a plan’s score for a given CAHPS measure is below 0.60,
CMS designates the score “very low reliability” and discards the measure-level Star Rating
for the plan. See 42 C.F.R. § 422.166(a)(3); 2025 Technical Notes 189 (AR1141).

Six CAHPS measures are “composite” measures that combine multiple question-
level scores: See AR129, 194, 399-401, 1059-1061, 1063-1065. CMS has explained that,
for these composite measures, “answers to questions about the same topic are combined to
form composites” for “scoring ... purposes.” Protocols & Specifications 7, 73 (AR129,
195). For example, for the “Getting Appointments and Care Quickly” measure, the meas-
ure score depends on enrollee responses to two survey questions. 2025 Technical Notes 63
(AR1015). The composite measure-level score is thus the average of the question-level
scores. Protocols & Specifications 73-74 (AR195-196).

Although CMS calculates reliability on a question-by-question basis, it evaluates the
overall reliability of a measure at the measure level. For a non-composite measure (a meas-
ure comprising a single survey question), the two are one-and-the-same. But for composite
measures, CMS must determine the overall measure reliability based on the reliability of
the constituent questions. Using a “weakest link” theory of reliability, that should mean
that a composite measure is discarded as “very low reliability” if any one of the questions
comprising the measure has “very low reliability.” See Oceana, Inc. v. Raimondo, 530 F.
Supp. 3d 16, 47 (D.D.C. 2021) (Cooper, J.) (use of “underlying data [that] is unreliable
necessarily means that [calculations] based on that data would be equally if not more unre-

liable—garbage in, garbage out”), aff’d, 35 F.4th 904 (D.C. Cir. 2022). But that is not
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what CMS does. Rather than evaluating whether each component question meets the 0.60
reliability threshold, CMS instead calculates a measure-level reliability score using a sta-
tistical model that pools data across the constituent questions, even when those questions
are answered by different subsets of beneficiaries and bear different question-level reliabil-
ity scores. This can produce a composite reliability score above the 0.60 threshold, even
when some (or many) of the underlying questions fall below it.

b. Significance. Measure-level CAHPS scores are also adjusted for statistical signif-
icance. For MA contracts with greater than 800 CAHPS-eligible enrollees, CMS samples
800 eligible enrollees. For MA contracts with between 600 and 799 eligible enrollees, CMS
samples all eligible enrollees. If a contract has fewer than 600 eligible enrollees, it is not
required to field the CAHPS surveys. If a contract does not field the surveys, the CAHPS
measures do not factor into the contract’s Star Ratings. Protocols & Specifications 17
(AR139). CMS allows contracts with greater than 800 CAHPS-eligible enrollees to “over-
sample” at their own expense, provided “there is sufficient eligible enrollee volume to sup-
port additional sampl[ing].” Id. at 18 (AR140). Some larger contracts—many with tens or
hundreds of thousands of enrollees—will oversample by an order of magnitude.

The larger the number of respondents a survey receives, the greater the “signifi-
cance” that CMS will assign to the contract’s measure-level mean score. CMS’s allowance
of oversampling thus confers a substantial advantage on larger contracts. A large contract
may earn a higher measure-level Star Rating than a smaller contract with that same mean
score and reliability rank if it oversamples and obtains a greater significance score.

c. Survey languages. CMS writes the CAHPS surveys but does not administer
them. It instead directs MAOs to work with any one of a number of approved survey vendors

to administer the surveys. These survey vendors transmit the survey responses to CMS and

14



Case 1:25-cv-00074-CRC  Document 11-1  Filed 04/07/25 Page 22 of 53

must comply with CMS’s protocols. Protocols & Specifications 8 (AR130). As relevant here,
CMS has recognized that the language in which the CAHPS surveys are administered has
important implications for response rates and data quality. In an October 26, 2023, mem-
orandum that furnished “information on administering the survey in other languages,” the
agency expressly acknowledged that “[e]nsuring that . . . enrollees have the opportunity to
complete the survey in the language with which they are most comfortable provides the
most accurate picture of patient experience.” AR77. Moreover, “[m]aximizing response
rates” ensures “more robust information about patient experience.” AR113.

To that end, CMS provides its survey vendors with translations of the surveys and
supporting materials, so the surveys can be administered in languages other than English,
including Spanish. See Protocols & Specifications 32-33, 50-51 (AR154-155, 172-173); ac-
cord CMS, MA & PAP CAHPS Survey Vendor Training 100 (Nov. 2024) (Training),
perma.cc/Y695-7R2X. Indeed, CMS guidance states expressly that approved contract ven-
dors “must” make “Spanish-language questionnaires available to all Spanish-speaking en-
rollees.” Protocols & Specifications 50-51 (AR172-173); Training 100. If an MA plan re-
quests it, the vendor must send Spanish-language questionnaires to enrollees identified us-
ing language preference data provided by the plan. Protocols & Specifications 50-51 (AR172-
173). The decision whether to send Spanish-language questionnaires to particular enrollees
is the plan’s decision, not the vendor’s. Id. at 50 (AR172).

D. Reconsideration of coverage determinations and IRE review

One of the more important Star Ratings measures concerns the plan’s accurate and
timely handling of enrollee claim appeals.

1. Each MAO must maintain a “procedure for making [coverage] determinations”

(42 U.S.C. § 1395w-22(g)(1)(A)) and “provide for reconsideration” of any adverse
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determinations “upon request by the enrollee involved.” Id. § 1395w-22(g)(2)(A). CMS re-
fers to reconsideration by MAOs of an initial determination to deny coverage as a “level 1
appeal.” CMS, Parts C & D Enrollee Grievances, Organization/Coverage Determinations,
and Appeals Guidance 6 (Nov. 18, 2024) (Appeals Guidance). https://perma.cc/5AHF-
FKNF. Not only may an enrollee seek reconsideration, but so also may the “physician who
is treating” the enrollee and acting on the enrollee’s behalf. 42 C.F.R. §§ 422.578,
422.582(a).

The statute provides for a “level 2 appeal” to an independent review entity (IRE).
Congress has directed CMS to “contract with an independent, outside entity to review and
resolve in a timely manner reconsiderations that affirm denial of coverage, in whole or in
part” (42 U.S.C. § 1395w-22(g)(4)), which CMS has done by regulation (42 C.F.R.
§ 422.592(a)). CMS guidance instructs that if an MA plan makes an untimely decision on
a level 1 appeal, or if it affirms an adverse coverage determination, the plan must forward
the appeal to the IRE for review for a “level 2 appeal.” See Appeals Guidance 79, 81-83.

CMS contracts with Maximus Federal Services (Maximus), a subsidiary of Maximus,
Inc., to serve as the IRE authorized under 42 C.F.R. § 422.590(i) to review MAOs’ adverse
resolutions of reconsideration requests. See CMS, Reconsideration by Part C Independent
Review Entity (IRE), (Jan. 7, 2025), https://bit.ly/3ZQRIE9. Maximus is a private, for-
profit corporation. Since 1997, its parent has been a publicly traded corporation.

When Maximus rules against a provider or beneficiary, the provider or beneficiary
has a right to administrative review before an administrative law judge (ALJ) pursuant to
42 U.S.C. § 405(b). But when Maximus rules against an MAO, the plan has no right to ad-
ministrative review, and the decision is final. Once Maximus has reviewed the MAQO’s de-

cision regarding a reconsideration request, it makes a “reconsidered determination.” 42
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C.F.R. § 422.594(a). This “reconsidered determination is final and binding on all parties,
unless a party other than the MA organization files a request for [an ALJ] hearing” or it is
reopened and revised by Maximus. See id. § 422.616 (emphasis added).

If an MAO “dismisses a reconsideration request” because it determines that the re-
quest is procedurally defective (id. § 422.582(f)), the enrollee or the treating physician
“has the right to request review of the dismissal by the independent entity” (id.
§ 422.590(i); see also id. § 422.592(a)). Upon review, Maximus may dismiss the request
for reconsideration, and such dismissal “is binding and not subject to further review” un-
less a party files a request for a hearing before an ALJ, or Maximus later vacates its own
dismissal. Id. § 422.592(g). By regulation, however, an MAO again has no right to request
an ALJ hearing. Id. § 422.600. If Maximus “determines that the [MAO’s] dismissal was in
error,” it must “vacate[] the dismissal and remand[] the case to the plan for reconsidera-
tion.” Id. § 422.592(i). Maximus’s decision regarding the MAO’s dismissal determination
“is binding and not subject to further review.” Id.

2. Two Star Ratings measures—“Plan Makes Timely Decisions about Appeals”
and “Reviewing Appeals Decisions” —track plan performance in relation to level 1 and
level 2 appeals. CMS guidance explains that the “Plan Makes Timely Decisions about Ap-
peals” measure “shows how fast a plan sends information for an independent review.”
2025 Technical Notes 75 (AR1027). However, “[d]ismissed appeals . . . are excluded from
this measure.” Id. The “Reviewing Appeals Decisions” measure “shows how often an in-
dependent reviewer found the health plan’s decision to deny coverage to be reasonable.”
Id. at 76 (AR1028). The metric tracked by this measure is the “[pJercent of [level 1] appeals
where a plan’s decision was ‘upheld’ by the Independent Review Entity (IRE) . . . out of all

the plan’s appeals . . . that the IRE reviewed.” Id. at 77 (AR1029).
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In a memo CMS issued to MAOs concerning the availability of underlying measure
data that plans could use to validate their various measure-level Star Ratings, the agency
directs plans to the Maximus website (www.medicareappeal.com) to obtain data for the ap-
peals measures, “Plan Makes Timely Decisions about Appeals” and “Reviewing Appeals
Decisions,” and more broadly for “[i]Jnformation regarding the Part C reconsideration pro-
cess.” CMS, Information to Review Data Used for Medicare Part C and D Star Ratings and
Display Measures 3 (Apr. 11, 2024) (Information to Review Data) (AR12). In case MAOs
notice discrepancies or have other concerns about the data, the memo instructs them to
“bring these issues to the attention of Maximus.” Id.

E. Plan sponsor participation in Star Ratings (plan preview periods)

Given the importance of Star Ratings to the MA program, and the sensitivity of the
system to erroneous or unreliable data, CMS’s regulations establish an administrative pro-
cess through which MAOs and other plan sponsors can review and comment on, and chal-
lenge the adequacy of, the agency’s preliminary calculations. The regulations call this ad-
ministrative process “plan preview” periods. “CMS will have plan preview periods before
each Star Ratings release during which MA organizations can preview their Star Ratings
data in HPMS prior to display on the Medicare Plan Finder.” 42 C.F.R. § 422.166(h)(2);
see also id. § 423.186(h)(2). The plan preview process is the only administrative process
available to a plan permitting it to comment on and participate in the Star Ratings process
before Star Ratings are finalized and published by CMS.

CMS holds two preview periods. During the first plan preview, CMS “expect[s]”
MAOs to “closely review the methodology and their posted numeric data for each meas-
ure.” 83 Fed. Reg. at 16588. During the second plan preview, CMS will post to its website

“any revisions made as a result of the first plan preview,” as well as the “preliminary Star
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Ratings for each measure, domain, summary score, and overall score.” Id. CMS again “ex-
pect[s]” plan sponsors to “closely review the methodology and their posted data for each
measure, as well as their preliminary Star Rating assignments.” Id.

A core purpose of the plan preview process is data validation. The two plan previews
allow “sponsors to review and raise any questions about their own plan’s data prior to the
public release of data for all plans,” so that if there are any errors, “necessary corrections”
can be made prior to the Star Ratings being announced to the public. Id.

The plan preview process is rooted in CMS’s view that, for Star Ratings to be a “true
reflection of the quality, performance and experience of the beneficiaries enrolled in MA
and Part D contracts,” the data and analysis underlying measure scores must be “complete,
accurate, and unbiased.” Id. at 16567. “Data validation is a shared responsibility among
CMS, CMS data providers, contractors, and Part C and D sponsors.” Id. at 16562.

Reflecting the importance of data integrity and accuracy, CMS imposes harsh pen-
alties on MAOs for submitting inaccurate data. For example, CMS will “reduce a contract’s
measure rating when CMS determines that” the data reported to it “are inaccurate, incom-
plete, or biased,” which can result from “mishandling” and “inappropriate processing” of
data. 42 C.F.R. §§ 422.164(g)(1), 423.184(g)(1). For measures based on data that an MAO
must submit to CMS, the rating will be reduced to 1 Star when a contract “was not compli-
ant with CMS data validation standards.” Id. §§ 422.164(g)(1)(ii), 423.184(g)(1)(ii).

II. FACTUAL BACKGROUND

A. Unexplained drops in Spanish-language survey response rates

1. The datathat CMS posted during the plan preview periods for the 2025 Star Rat-
ings showed a sharp and unexpected decline in the Spanish-language response rates to the

CAHPS survey for two Alignment contracts, H3815 and H3443.
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According to CMS’s own analysis, the percentage of completed Spanish-language
surveys for H3815 dropped from 31% of overall responses in 2023 to 20% in 2024. For the
H3443 contract, it fell from 24% of total responses in 2023 to 19% in 2024. AR62, 66.
These marked declines in Spanish-language responses occurred against the backdrop of
modest increases for both contracts in the percentage of CAHPS survey-eligible enrollees
who should have received Spanish-language surveys. AR64, 72.

The declines were anomalous and account for the two contracts’ otherwise unex-
plained drops in performance. Notably, Alignment’s CAHPS scores for contracts H4961
and H9686 —which are highly similar to contracts H3815 and H3443 in terms of provider
network structure, member experience, and member demographics—both showed signifi-
cant improvements in overall performance from 2023 to 2024. ARS8, 27-28.

For two reasons, the lower response rates among Alignment’s Spanish-speaking en-
rollees materially impacted its 2025 Star Ratings. First, past CAHPS surveys and Align-
ment’s internal 2025 surveys consistently show that its Spanish-speaking members report
approximately 10% higher satisfaction compared with English-speaking members. AR72.
And contracts H3815 and H3443, which have the highest concentration of Spanish-speak-
ing members among all of Alignment’s contracts, were therefore disproportionately af-
fected by the underrepresentation of this population in the responses to the CAHPS survey.
AR72. Second, the reliability scores for the “Getting Appointments and Care Quickly” and
“Care Coordination” measures for H3815 and H3443 were both within a hair of 0.60. As
to each, a single additional response containing an inapt answer could have caused the dis-
qualification of these measures. AR48, 51-53. At the same time, several other CAHPS
measures were within reach of the next Star Rating threshold, meaning even marginal

changes in measure-level scoring would likely have resulted in higher Star Ratings.
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2. Alignment called CMS’s attention to the unexplained declines in Spanish-speak-
ing enrollee responses (AR59, 64-65, 73), but CMS declined to conduct a meaningful re-
view of the issue or to adjust the CAHPS measure scores for H3815 and H3443.

CMS dismissively insisted that it is “typical” and “common” in CAHPS and other
patient surveys for the proportion of Spanish speakers among respondents to be lower than
the proportion among enrollees sampled “due to a lower response rate.” AR61. The agency
also implicitly faulted Alignment for the drop in Spanish-language responses, asserting (in-
correctly) that Alignment had not furnished the company’s own Spanish-speaker data to its
contracted survey vendor. AR68. At points during the plan preview period, CMS even dis-
claimed responsibility for implementing language preferences in the administration of the
CAHPS surveys. Insisting that it “does not get involved in how survey vendors implement
language preference data,” CMS declared that “[w]hether or not Spanish-speaking mem-
bers received surveys in English despite their preference is outside of CMS control” and
thus not a factor it has any obligation to address. AR58.

Alignment explained that it did share its foreign-language designations with the
CMS-approved survey contractor, “providing consistent member preference data year after
year, particularly for our Spanish-speaking membership.” AR54. The agency then changed
tack, implying that Alignment had in fact shared its Spanish-speaker data with the survey
vendor by indicating that the vendor had “attested” that it had “used the language prefer-
ence data shared by the plan.” AR53. But CMS declared that there was “no support for the
contention that survey sampling or survey administration . . . adversely affected scores in
any way,” relying only on two assertions.

First, CMS asserted that the survey sample was random and specifically that it was

representative with respect to predicted Spanish preference. Id.
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Second, CMS maintained that the statistical relationship between the percentage of
responses that were in Spanish and the percentage of Spanish speakers within the sample,
as well as the relationship between the percentage of Spanish-language responses and the
percentage of Spanish speakers among CAHPS-eligible enrollees, was “as expected and
consistent with the correct administration of the survey.” Id. CMS provided no evidentiary
support for these assertions, simply reporting that they had been “verified.” Id.

3. CMS’s position during the plan preview period is not consistent with the data
that the agency has produced in this litigation. That data show that a material number of
enrollees designated by Alignment as Spanish speakers nonetheless received surveys in
English, contrary to Alignment’s language preference designation. Approximately 15% of
enrollees designated by Alignment as Spanish speakers—29 out of 200—received surveys
in English for contract H3443. For contract H3815, the number is approximately 10%, or
20 out of 201. These data show that CMS did not, in fact, verify that the survey contractor
correctly distributed Spanish-language surveys to Alignment’s expressly designated Span-

ish-speaking enrollees.!

1 The administrative record produced by the agency includes CAHPS survey data that has
been “deidentified,” meaning that any information that can be used to discern the identities
of survey respondents has been removed. The agency also has produced the original, non-
deidentified data (subject to the Court’s protective order), but without conceding that the
data is a part of the administrative record before the Court. See Dkt. 9-1 q 3. That is an odd
position to take. The original, non-deidentified data was plainly before the agency during
its decisionmaking process. And it has produced it in the litigation subject to the terms of a
protective order. The data is thus properly considered a part of the administrative record.
“After all, the administrative record properly consists of the materials before the agency
and no more nor less.” Oceana, Inc. v. Ross, 290 F. Supp. 3d 73, 78 (D.D.C. 2018) (Cooper,
J.). “If a plaintiff can show that a piece of evidence was before the agency at the time the
decision was made,” it follows that “that evidence is part of the administrative record”
even if not formally designated as such. Id. In any event, the deidentified data circumstan-
tially confirms the same approximate results as the non-deidentified data.
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Moreover, the data show that enrollees who were (1) identified by Alignment as hav-
ing a preference to receive the survey in Spanish but (2) nonetheless received the survey in
English were by far the least likely to complete the survey. In fact, the response rate was
less than one half of the response rate of Spanish speakers who received Spanish-language
surveys, and less than one third the response rate of English speakers who received English-
language surveys. Alignment’s internal quality-control programs show that its Spanish-
speaking members receiving surveys in Spanish report notably higher satisfaction com-
pared with English-speaking members. AR72.

B. Very low reliability answers in composite measures

As noted, the score for the “Getting Appointments and Care Quickly” measure is
based on two survey questions. See 2025 Technical Notes 63 (AR1015). For contracts
H3815 and H3443, one of the two underlying questions for each had a “very low reliabil-
ity” rating. Yet, the measure was not disqualified for these contracts because the pooled
responses to the two questions produced a reliability score of 0.604931, just above the 0.60
“very low reliability” threshold. Similarly, the “Care Coordination” measure is based on
enrollee responses to six questions. 2025 Technical Notes 68-69 (AR1020-1021). For con-
tracts H3815 and H3443, four of these six questions were “very low reliability,” yet the
combined responses produced a reliability rating of 0.60605.

C. Maximus’s mishandling of two Alignment appeals

1. CMS has published a guidance document concerning the process for MAO recon-
sideration and IRE review, which instructs that a “non-contract provider” may “request a
reconsideration (i.e., a level-1 appeal) for a denied claim only if the non-contract provider
completes a Waiver of Liability (WOL) statement, which provides that the non-contract

provider will not bill the enrollee regardless of the outcome of the appeal.” Appeals

23



Case 1:25-cv-00074-CRC  Document 11-1  Filed 04/07/25 Page 31 of 53

Guidance 60. This Waiver of Liability “must be filed with the appeal.” Id. In cases where
a non-contract provider submits a request for reconsideration of a denied claim but fails to
submit the required WOL statement, CMS directs the MA plan that receives the request to
“make attempts to secure the missing documentation.” But, if such attempts prove fruit-
less, the plan should “dismiss[] the request.” Id. at 76.

Maximus uses a manual that sets forth “the procedures for the coordination of [MA
plans] with Maximus in the processing of IRE level reconsiderations.” Maximus, Medicare
Health Plan Reconsideration Process Manual 6 (Sept. 2024) (Reconsideration Process Man-
ual), https://perma.cc/7346-PRMA. Maximus stresses that where the manual uses man-
datory language, “complete compliance” by the MA plan “is expected.” Id. In line with
CMS’s guidance, the Reconsideration Process Manual specifies that a “non-contract pro-
vider” may become a party to a request for an MAO to reconsider a denial of coverage only
if that non-contract provider “has executed a Waiver of Liability form,” which serves to
“ensure that the enrollee will not be held financially liable if the provider loses the appeal.”
Id. at 21. If an MA plan receives a reconsideration request without the WOL, then the “re-
consideration review should not begin” (id. at 24), and the plan “must dismiss the request
and issue a Notice of Dismissal of Appeal Request” (id. at 21 (emphasis added)).

In reviewing Case 1-13226962526, Maximus failed to abide the mandatory lan-
guage of its own manual and CMS guidance. This case began when Alignment’s delegated
entity for claims processing, Arizona Priority, received a claim for coverage from a non-
contract provider, Arizona Diagnostic Radiology Group LLC. The claim was for a lower
extremity study, with pain in the right leg as the stated primary diagnosis. After three un-
successful attempts to obtain medical records to support the claim, Arizona Priority denied

coverage. AR19, 39. The denial notice issued to the provider included details on the
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timeline to submit a request for reconsideration and explained that any such request must
be submitted with a WOL form.

Arizona Diagnostic Radiology submitted a request for reconsideration to Arizona
Priority, attaching medical records to support the claim, but without attaching a WOL.
AR19, 39. 180 days from the claim denial date, Arizona Diagnostic Radiology filed their
request for reconsideration with Alignment, again without a signed WOL. AR20, 39. De-
spite repeated efforts to obtain a WOL, Arizona Diagnostic Radiology never submitted the
form. Consistent with CMS guidance and the Reconsideration Process Manual, Alignment
therefore dismissed the request.

Because it was untimely, Alignment forwarded the case to Maximus. Instead of dis-
missing the reconsideration request, as its manual and CMS guidance both require, Maxi-
mus affirmed Alignment’s denial of coverage on its merits. AR20, 39. Had Maximus dis-
missed the request for reconsideration owing to the lack of a WOL, the appeal would have
been excluded from the “Plan Makes Timely Decisions about Appeals” measure. 2025
Technical Notes 75. But because Maximus entered a determination on the merits instead,
Alignment was penalized for making an untimely appeal decision, and the measure-level
score for H3443 fell from 5.0 Stars to 3.0 Stars.

2. Alignment received a $254 claim from contracted provider Sonora Quest Labor-
atories for outpatient laboratory services. Alignment denied the claim, explaining that the
enrollee had other primary health insurance coverage at the time of the claim receipt. AR9,
17-18, 39. The enrollee filed an appeal (Case 1-12757246876), stating that she no longer
had other primary health insurance coverage and that her other policy had terminated be-
fore receiving care. AR17, 40. During the appeal review, Alignment confirmed using CMS’s

enrollment data that the enrollee had other primary health insurance coverage as of the
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appeal date. The enrollee later confirmed that to be true. The same day, Alignment thus
upheld the denial. AR17-18, 40.

When Alignment submitted the upheld appeal to Maximus, the IRE overturned the
plan’s denial of coverage, on the (mistaken) ground that Alignment had failed to coordinate
coverage with the primary insurer. In fact, as explained by Maximus in its own IRE re-
sponse, an MA plan can coordinate benefits with a primary insurer by, among other things,
directing the provider to contact the primary insurer. AR18, 40. Alignment had done ex-
actly that. In the remittance advice to the contracted provider, Alignment noted that the
claim was “missing prior insurance carriers EOB,” which under Alignment’s provider man-
ual is a direction to the provider that the enrollee had another primary insurer on CMS en-
rollment records. AR9. The remittance advice that Alignment sent to the provider thus in-
structed it to submit the claim to the primary insurance first. AR18, 40.

Had Maximus upheld the denial of Case 1-12757246876, contract H3443’s score
for “Reviewing Appeals Decisions” would have been 5.0 Stars rather than 3.0 Stars. Alter-
natively, if CMS had adjusted the denominator for “Reviewing Appeals Decisions” to en-
sure every plan could achieve each Star Rating for the measure, contract H3443’s score for
“Reviewing Appeals Decisions” would have been 4.0 Stars rather than 3.0 Stars.

ARGUMENT

Alignment is entitled to summary judgment because the CMS actions it challenges
fall far short of the standards prescribed by the Administrative Procedure Act (APA).

First, the Tukey Outlier Deletion Rule is arbitrary and capricious as applied to Align-
ment because it produces such compressed cut points that it has become numerically im-
possible for Alignment to earn 4.0 Stars on some measures; with a single error, Alignment’s

contracts will jump straight from 5.0 Stars to 3.0 Stars.
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Second, CMS’s handling of “very low reliability” data for composite CAHPS survey
measures is arbitrary and capricious. When a single measure comprises more than one sur-
vey question, and when the data for one of the survey questions is “very low reliability,”
the entire measure score must be thrown out.

Third, CMS did not adequately respond to the concerns raised during the plan pre-
view periods that the vendor for the CAHPS survey sent English-language surveys to Span-
ish-speaking enrollees, resulting in a significant error in survey administration. The data
disclosed in this lawsuit confirms Alignment’s concern and demonstrates that CMS did not
meaningfully evaluate the objection.

Fourth, CMS’s allowance for “oversampling” arbitrarily and capriciously advan-
tages larger plans. In Alignment’s case, plans with objectively lower performance on two
different measures were awarded higher measure-level Star Ratings simply because they
paid to survey a larger number of enrollees, producing higher “significance” rankings.

Fifth, CMS has unconstitutionally delegated its regulatory authority to Maximus, a
private, for-profit entity in violation of the non-delegation doctrine. Even when Congress
authorizes delegations of this kind (as it has here), government officials must retain the
ultimate authority to approve, disapprove, or modify the private entity’s actions and deci-
sions. Here, Maximus acts without any such supervision.

Sixth, Maximus mishandled two different appeals. As to one appeal, it ignored its
own practice manual and CMS guidance, refusing to dismiss a request for reconsideration
that lacked the necessary waiver of liability. And as to another appeal, it upheld Align-
ment’s decision rather than dismissing the appeal as procedurally improper.

Any one of these errors would independently require vacatur of Alignment’s 2025

Star Ratings and a remand for recalculation. Together, they may that outcome inevitable.
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I. APPLICATION OF THE TUKEY OUTLIER DELETION RULE WITHOUT
ADJUSTING THE MINIMUM DENOMINATOR REQUIREMENTS IS
ARBITRARY AND CAPRICIOUS AS APPLIED TO ALIGNMENT

We begin with the Tukey Outlier Deletion Rule, as applied to Alignment’s 2025 Star
Ratings. The APA directs a reviewing court to “hold unlawful and set aside” arbitrary and
capricious agency action. 5 U.S.C. § 706(2)(A). Agency action is arbitrary and capricious
unless it is “reasonable and reasonably explained.” FCC v. Prometheus Radio Project, 592
U.S. 414,423 (2021). To meet this standard, an agency must “offer[] a satisfactory expla-
nation for its action” and “cannot simply ignore ‘[any] important aspect of the problem.’”
Ohiov. EPA, 603 U.S. 279, 294 (2024) (quoting Motor Vehicle Manufacturers Association
of United States, Inc. v. State Farm Mutual Automobile Insurance Co., 463 U.S. 29, 43
(1983)). The APA thus requires a reviewing court to “ensur[e] the agency has engaged in
‘reasoned decisionmaking’ within [the] boundaries” of its delegated authority.” Loper
Bright Enterprises v. Raimondo, 603 U.S. 369 (2024) (quoting Michigan v. EPA, 576 U.S.
743,750 (2015)). CMS’s application of the Tukey Outlier Deletion Rule in calculating the
cut points for non-CAHPS measures fails this standard.

To justify the Tukey outlier deletion in the calculation of the cut points for non-
CAHPS measure-level Star Ratings, CMS explained that it would enhance the “stability”
and “predictability” of the Star Ratings, “while maintaining the intent of the cut point
methodology to accurately reflect true performance.” 85 Fed. Reg. at 33832; see also Con-
tract Year 2024 Policy and Technical Changes to the Medicare Advantage Program, 88 Fed.
Reg. 22120, 22295 (Apr. 12,2023). “[E]xtreme outliers,” CMS asserted, were unduly “in-
fluencing cut point determinations.” 85 Fed. Reg. at 33833. The agency’s stated “objec-
tive” in introducing Tukey outlier deletion was thus to “stabilize cut points and prevent

large year-to-year fluctuations in cut points caused by the scores of a few contracts.” Id.

28



Case 1:25-cv-00074-CRC  Document 11-1  Filed 04/07/25 Page 36 of 53

But an analysis performed by Alignment demonstrated that implementing the Tukey
method undermine the reliability of the measure-level Star Ratings for non-CAHPS
measures. When outliers are removed, the spread from one measure-level cut point to the
next is greatly compressed, meaning that even slight changes in data could produce major
swings in a contract’s Star Rating for that measure. See AR104-105.

This compression of the spread in raw scores from one cut point to the next is arbi-
trary and capricious as applied to contracts with small score denominators. The denomina-
tor is the number of measure-level data points from which the agency derives a measure-
level raw score. For some measures, a small denominator can itself be an indication of qual-
ity—for example, a measure that evaluates the timeliness of appeals may have a small de-
nominator if there are relatively few claim appeals in the first place.

Having few denominators (which is more likely for smaller plans) leads to reliability
and fairness issues under the Tukey Rule and the compressed cut points that it produces.
For example, if a 5.0 Star score for Measure A corresponds with a raw score of 98%-100, a
4.0 Star score with a raw score of 95-98%, and a 3.0 Star score with a raw score of 92-95%,
a plan with a denominator of 11 data points cannot earn either 4.0 or 3.0 Stars. If it has a
perfect score (11/11, or 100%), it will earn 5.0 Stars. But if it has a single adverse data point
(10/11, or 91%), it will drop to 2.0 Stars. With the highly compressed cut points just de-
scribed—similar to many real cut points after Tukey outlier deletion—it is mathematically
impossible for a plan with 11 data points to obtain 4.0 or 3.0 Stars. Just a single error moves
it to 2.0 Stars.

CMS had two options to correct for the compression of measure-level cut points. The
first is to eliminate Tukey outlier deletion, which is the source of the compression—an op-

tion to agency has declined. The second is to retain Tukey outlier deletion, but to apply it
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for each measure only to those contracts with a denominator large enough to ensure that it
is mathematically possible to earn each Star level —1, 2, 3, 4, and 5. See AR105. According
to this second approach, Measure A would not factor into the Star Ratings for any contract
with a Measure A denominator below 25. It would apply only to contracts with a denomi-
nator of at least 25, ensuring that the contract could earn 4.0 Stars if it had one adverse
response and 3.0 Stars if it had two adverse responses.

In its comment letter on the final rule (RMAR2159-2161)2 and again during the plan
preview period (AR104-105), Alignment illustrated this point. It warned that adopting the
Tukey method would be arbitrary and capricious without adjustments to each measure’s
minimum denominator criterion. RMAR2159-2161; accord AR104-105. For measure-level
Star Ratings to remain reliable, rational, and fair, it explained, CMS must adjust the mini-
mum denominator requirement for each non-CAHPS measure to ensure that each contract
can achieve each Star Rating—1, 2, 3, 4, and 5. RMAR2159-2161.

CMS acknowledged in earlier rulemakings that compression of cut points in small
sample sizes can undermine reliability, noting that “minimum sample size and/or denomi-
nator requirements” are one method for “prevent[ing] unreliable data from impacting Star
Ratings” and “ensur[ing] measure data are reliable.” Contract Year 2023 Policy and Tech-
nical Changes to the Medicare Advantage and Medicare Prescription Drug Benefit Programs,
87 Fed. Reg. 27704, 27766 (May 9, 2022). CMS similarly recognized that score compres-
sion can undermine a measure’s overall reliability, noting that when the scores for a given
measure exhibit “decreas[ed] . . . variability across contracts,” this “mak[es] the measure

unreliable.” 83 Fed. Reg. at 16535. Despite Alignment’s comments and CMS’s own recog-

2 “RMAR?” citations are citations to the administrative rulemaking record.
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nition of the fairness and reliability problems caused by cut-point compression and small
sample sizes, the agency declined either to adjust its minimum denominator requirement
or to abandon Tukey outlier deletion. In so doing, CMS “simply ignore[d] an important as-
pect of the problem.” Ohio, 603 U.S. at 294.

Compounding this defect is the fact that the agency’s position was not “reasonably
explained.” Prometheus, 592 U.S. at 423. In the preamble to the final rule, CMS noted the
concerns raised by commenters that outlier deletion will “move [cut points] closer to-
gether, decreasing reliability,” but offered a perfunctory response. 88 Fed. Reg. at 22296-
22297. The agency’s rejection of commenters’ views was the conclusory declaration that
“[c]loser cut points do not necessarily imply lower reliability” and that “[l]essening the
influence of outliers on cut point formation” through Tukey outlier deletion “leads to more
reliable . . . cut points.” Id. at 22297. That is all.

“For an agency’s decisionmaking to be rational, it must respond to significant points
raised during the public comment period.” Allied Local and Regional Manufacturers Caucus
v. EPA, 215 F.3d 61, 80 (D.C. Cir. 2000); accord Perez v. Mortgage Bankers Association,
575 U.S. 92, 96 (2015). But “an agency’s ipse dixit cannot substitute for reasoned deci-
sionmaking.” Music Choice v. Copyright Royalty Board, 970 F.3d 418, 429 (D.C. Cir.
2020). CMS’s bald assertion that the denominator issue is not a problem is thus insufficient
as a response. See Connecticut v. U.S. Department of the Interior, 363 F. Supp. 3d 45, 61
(D.D.C. 2019) (“[C]onclusory statements will not do; an agency’s statement must be one
of reasoning.”). That is to say, an agency “act[s] arbitrarily and capriciously by failing to
seriously respond to comments and proposed alternatives submitted by [commenters] re-
garding perceived problems” with a proposed rule. American College of Emergency Physi-

cians v. Price, 264 F. Supp. 3d 89, 94 (D.D.C. 2017). Just so here.
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As applied to contracts with denominators too small for the contract to earn each of
the five Star Ratings, the Tukey Outlier Deletion Rule is arbitrary and capricious. The Court
should therefore vacate Alignment’s 2025 Star Ratings for each contract with a measure-
level denominator too small for the contract to earn each of the five Star Ratings on that
measure, including at minimum for contracts H3443 and H9686. It should order recalcu-
lation on remand, omitting the impacted measures.

IL. CMS’S USE OF QUESTIONS WITH “VERY LOW RELIABILITY” IN
COMPOSITE MEASURES IS ARBITRARY AND CAPRICIOUS

The arbitrary-and-capricious standard of review requires the Court to “determine
whether the agency examined the relevant data and articulated a satisfactory explanation
for its action including a rational connection between the facts found and the choice made.”
NRDC . Coit, 597 F. Supp. 3d 73, 85 (D.D.C. 2022) (Cooper, J.) (cleaned up, and quoting
Motor Vehicle Manufacturers Association v. State Farm Mutual Automobile Insurance, 463
U.S. 29,43 (1983)). Underlying this general rule is the commonsense observation that the
data on which an agency bases its decision must be reliable. An agency’s calculations “are
only as reputable as the inputs upon which they rely to produce their” results. Mississippi
v. EPA, 744 F.3d 1334, 1352 (D.C. Cir. 2013).

For just that reason, CMS regulations and guidance direct that when the reliability
of a plan’s score on a CAHPS measure falls below 0.60, the measure must be discarded as
“very low reliability.” 42 C.F.R. § 422.166(a)(3); 2025 Technical Notes 189 (AR1141).
Measures with “very low reliability” do not figure in contracts’ Star Ratings because they
are as highly likely to reflect random data fluctuations rather than “accurately . . . reflect
true performance.” 83 Fed. Reg. at 16519. When a plan’s measure-level score is “very low

reliability,” it means that the agency lacks sufficient confidence that the difference in the
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plan’s score from other plan’s scores reflect “real differences in quality” as opposed to just
random “noise” in the data. 42 C.F.R. § 422.162(a).

CMS’s method for computing reliability of multi-question CAHPS survey measures
does not comply with these regulations. For the 2025 Star Ratings, six CAHPS measures
were “composite” measures: “Getting Needed Care” (C19), “Getting Appointments and
Care Quickly” (C20), “Customer Service” (C21), “Care Coordination” (C24) and “Get-
ting Needed Prescription Drugs” (D06). CMS explained in a guidance document on the
CAHPS survey that in composite measures, “answers to questions about the same topic are
combined to form composites” for “scoring . . . purposes.” Protocols & Specifications 7, 73
(AR129, 195). That is to say, a plan’s raw question-level results are averaged (simply, or
according to a weighted formula) into a single composite score. Some of the questions com-
bined in these composite measures are “screener questions” that filter out certain enrollees
who are factually ineligible to answer the question, thus ensuring that “only those enrollees
for whom the item is relevant” will provide responses. Id. at 7, 27 (AR129, 149).

It stands to reason that if any of the inputs into the final, composite score are “very
low reliability,” then so too will be the output. A composite measure cannot be reliable if
any one of the essential inputs to the measure—the data drawn from enrollees’ answers to
each of the component questions—is unreliable. As this Court has previously explained,
use of “underlying data [that] is unreliable necessarily means that” calculations relying on
that data are “equally if not more unreliable—garbage in, garbage out.” Oceana, 530 F.
Supp. 3d at 47.

CMS’s use of “very low reliability” data in composite CAHPS measures offends this
commonsense rule. The agency does not base its determination whether to discard a com-

posite measure as unreliable upon the reliability of each survey question (each input) taken
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individually. Instead, it calculates a measure-level reliability score using a pooled statisti-
cal model that aggregates the reliability of all component questions—even when one or
more of those questions fall below the “very low reliability” threshold. This approach al-
lows the agency to mask “very low reliability” (statistically invalid) data by blending it
with other, distinct inputs. This methodology is not rationally defensible, as it simply ob-
scures the flaws in the underlying data.

An example demonstrates the point. Imagine a two-question composite measure
where Question 1 has a reliability of 0.40 and Question 2 has a reliability of 0.65. The first
question would not qualify for inclusion if evaluated for reliability independently, and the
second question just barely passes muster. Imagine further that Question 2 is answered by
a larger and distinct subset of respondents—say, those with a more common medical con-
dition than those prompted to answer Question 1. In CMS’s aggregate measure-level relia-
bility calculation, the larger sample for Question 2 can push the overall reliability for the
measure above 0.60. But that makes no sense. Combining the statistically unreliable first
input with the second input does not produce a reliable measure—it simply conceals the
unreliability of the first input. This is especially problematic because CMS typically
weights both questions equally when calculating the measure’s performance score. In other
words, the statistically invalid first input is given the same influence in the calculation of
the composite measure-level Star Rating as the more reliable second input.

This is an especially irrational approach because the constituent questions are often
answered by different populations of respondents, often of very different sizes. For in-
stance, some questions are “screener” questions that serve a gating function (e.g., “answer
questions 5 and 6 only if your answer to question 4 is ‘yes’”). Other times, the questions

are conditional, depending on the respondent’s experiences or medical conditions (e.g., “if
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you have visited your doctor for X condition . ..”). Each question draws responses from a
distinct subpopulation. Yet, in calculating a composite reliability score, CMS treats the ag-
gregated responses as though they came from a single, uniform group. Producing a single
reliability score by blending the responses from statistically distinct and non-overlapping
populations is methodologically unsound and only compounds the problem.

According to CMS’s own data standards (42 C.F.R. § 422.166(c)(3)), the presence
of one or more “very low reliability” inputs should disqualify the entire composite measure.
Instead, CMS ignores both the unreliability of the input and the mismatch in underlying
populations, using a statistically indefensible methodology to produce an artificial reliabil-
ity score as a composite level, serving only to mask statistically invalid inputs.

Agency action is arbitrary and capricious not only if it is based on unreliable data,
but also if it “frustrate[s] the policy that Congress sought to implement.” Mylan Laborato-
ries Ltd. v. FDA, 910 F. Supp. 2d 299 (D.D.C. 2012) (quoting Beaty v. FDA, 853 F. Supp.
2d 30,41 (D.D.C. 2012)). That is the case here. CMS’s method for evaluating the reliability
of composite measures obscures cases in which measure scores are tainted by “very low
reliability” inputs. Given the centrality of the accuracy and reliability of the underlying
data to the Star Ratings system as a whole (83 Fed. Reg. at 16567), CMS’s inclusion of
objectively unreliable data in composite measures is arbitrary and capricious.

CMS’s use of a flawed methodology had widespread adverse consequences for
Alignment’s Star Ratings. For contract H3815, CMS included four composite CAHPS sur-
vey measures that contained multiple inputs with “very low reliability”: Getting Appoint-
ments and Care Quickly (1 out of 2 questions), Customer Service (2 out of 3 questions),
Care Coordination (4 out of 6 questions), and Getting Needed Prescription Drugs (1 out of

3 questions). AR25-26, 84-85, 88-89. Similarly, for H3443, which received a 4.5-Star
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rating overall, three composite measures were impacted: Getting Care Quickly (1 of 2 ques-
tions), Care Coordination (4 of 6 questions), and Getting Needed Prescription Drugs (1 of
3 questions). AR23-24, 45, 86-87. For H9686, the similar pattern holds: Getting Care
Quickly (1 of 2 questions), Care Coordination (4 of 6 questions), and Getting Needed Pre-
scription Drugs (2 of 3 questions).

In each case, CMS’s methodology allowed these measures to escape disqualification
on reliability grounds—even though their individual component inputs clearly fell below
the 0.60 “very low reliability” threshold. If CMS had applied its rules in a rational and
consistent manner, these measures would have been excluded. Instead, these statistically
unreliable measures were used to calculate—and thus distorted—the affected contracts’
Star Ratings. At a minimum, the Court should set aside the impacted CAHPS measures for
H3815, H3443, and H9686 and remand with direction to recalculate the contracts’ Star
Ratings without the impacted measures. AR31-32, 94-95.

III. CMS DID NOT ADEQUATELY ADDRESS THE DROPS IN CAHPS SURVEY
RESPONSES FROM SPANISH SPEAKERS

A “fundamental norm of administrative procedure requires an agency to treat like
cases alike.” Consolidated Edison Company of New York, Inc. v. FERC, 45 F.4th 265, 279
(D.C. Cir. 2022) (quoting Westar Energy, Inc. v. FERC, 473 F.3d 1239, 1241 (D.C. Cir.
2007)). “Unexplained inconsistency” in the treatment of similarly situated regulated enti-
ties “is a reason for holding [agency action] to be” arbitrary and capricious. 32 Wright &
Miller, Federal Practice and Procedure § 8248, at 431 (2006) (citing National Cable & Tel-
ecommunications Association v. Brand X Internet Services, 545 U.S. 967, 981 (2005)).

CMS guidance states that approved contract vendors “must” make “Spanish-lan-

guage questionnaires available to all Spanish-speaking enrollees” (Protocols & Specifica-
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tions 50-51 (AR172-173)), and the agency must require compliance uniformly for all plans.
Here, if errors by CMS or its approved survey vendor resulted in sending English-language
surveys to Alignment’s Spanish-speaking enrollees, and the error adversely impacted the
contracts’ CAHPS measure scores, the agency has unlawfully relieved the contractor of
compliance with agency guidelines and subjected Alignment to different treatment.

That is what the record demonstrates. As we noted in the Background section of this
brief (at 19-20), data disclosed by CMS in this lawsuit demonstrate that a material number
of enrollees designated by Alignment as Spanish speakers received English-language sur-
veys, contrary to Alignment’s language preference designation. For contract H3443, 29 of
200 Spanish-speaking enrollees received surveys in English. For contract H3815, 20 out
of 201 did. These data, which are undisputable and clear, show that CMS simply was incor-
rect when it stated that the data were “consistent with the correct administration of the
survey” and that it had “verified” correct administration. AR53.

The same data show that enrollees who were (1) identified by Alignment as having
a preference to receive the survey in Spanish but (2) nonetheless received the survey in
English were the least likely to complete the survey. Moreover, Alignment’s internal qual-
ity-control data suggest that its Spanish-speaking enrollees receiving surveys in Spanish
report higher satisfaction compared with English-speaking members. AR72. Thus, the sur-
vey administration error here artificially depressed the response rates from those members
most likely to report favorably on Alignment’s plans. See AR54-55.

In refusing to correct this problem, CMS arbitrarily treated Alignment differently
from other MAOs by grounding Alignment’s Star Ratings on CAHPS survey data based on

English-language surveys sent to Spanish-speaking enrollees.
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It is no answer to say, as CMS did in the plan preview period, that the agency “does
not get involved in how survey vendors implement language preference data,” which is an
issue “outside of CMS control.” AR58. As a starting point, CMS’s approved survey vendors
are required by CMS’s own guidelines to make Spanish-language questionnaires available
“to all Spanish-speaking enrollees” in the “mail . . . administration” of the CAHPS survey.
Protocols & Specifications 50-51 (AR172-173); Training 100. Those guidelines would be
meaningless if, when a vendor fails to follow them, the agency can simply disavow any
obligation to enforce the guidelines on the ground that it “does not get involved” with such
matters. Ensuring that its approved survey vendors comply with its guidelines for CAHPS
survey administration is plainly the agency’s job.

In any event, the underlying reason for the survey administration error is irrelevant,
whether it is CMS’s fault or the vendor’s. The point is simply that an error occurred. And
when an MAO like Alignment brings a glaring and material survey administration error to
the agency’s attention, it assuredly does not suffice for CMS effectively to say “oh well”
and count the survey results nonetheless. Neither does it suffice for the agency to claim,
incorrectly, that it has verified that the survey was properly administered.

Again under CMS’s own guidelines, the CMS-approved survey vendor must, “at the
request of the contract,” send Spanish-language questionnaires to enrollees identified us-
ing “language preference data received from the contract.” Protocols & Specifications 50-
51 (AR173); Training 101. The decision to send Spanish-language surveys to specific en-
rollees flagged as Spanish speakers is not optional for the vendor; the only other option
would be to send Spanish-language surveys to all respondents. Protocols & Specifications
50 (AR172). Because the vendor did not administer the CAHPS survey for contracts H3443

and H3815 in a manner consistent with CMS guidelines or Alignment’s designations, the
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response rates and survey scores for contracts H3443 and H3815 were artificially de-
pressed. AR54-55, 72-73. Moreover, CMS violated its obligation to address the substantive
problems with the survey by discarding the results. The 2025 Star Ratings for H3443 and
H3815 therefore must be set aside and remanded for recalculation without considering the
defective CAHPS survey results.

IV. CMS’S METHODOLOGY FOR CALCULATING STAR RATINGS FOR CAHPS
MEASURES ARBITRARILY FAVORS LARGER CONTRACTS

“Agency action is . . . arbitrary and capricious if it ‘offer[s] insufficient reasons for
treating similar situations differently.”” California Communities Against Toxics v. EPA,
928 F.3d 1041, 1057 (D.C. Cir. 2019) (quoting Transactive Corp. v. United States, 91 F.3d
232,237 (D.C. Cir. 1996)). CMS has not provided any justification for adopting a signifi-
cance testing method that favors or disfavors contracts based on the irrelevant factor of
their number of enrollees. Here, CMS’s significance-testing methodology to calculate the
measure-level Star Ratings for CAHPS measures arbitrarily disadvantages smaller plans
that have fewer enrollees and are unable to oversample. Because the agency has not given
a rational explanation for treating similar plans differently, its allowance for oversampling
must be declared unlawful.

The arbitrariness of CMS’s approach to oversampling is clear in the facts of this
case. On at least two CAHPS measures, contract H3815 earned a higher mean score than,
and the same reliability assessment as, other contracts—but it received a lower measure-
level Star Rating because Alignment did not engage in oversampling. Contract H3815 re-
ceived a lower measure-level rating for “Rating of Drug Plan” than did contracts H1036,
H1889, and H5386, despite that it received a higher raw score than those other contracts.

It also received a lower measure-level Star Rating on “Rating of Health Plan” than did
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contract H1036, despite, again, that it had a higher mean score on the measure. On both
measures, H3815 received 4.0 Stars while the oversampled contracts received 5.0 Stars—
despite that H3815 achieved a higher mean score and had the same reliability.

These other plans achieved a higher Star Rating on these two measures because they
engaged in oversampling, obtaining between about 1200 and 3000 responses to their
CAHPS surveys and thus a higher “significance” score. That is the only difference, and it
has no bearing whatsoever on the quality of the underlying plan. Simply put, the signifi-
cance testing step in CMS’s methodology for calculating measure-level Star Ratings for
CAHPS measures arbitrarily rewarded these other plans with higher Star Ratings simply
because they are larger and are permitted to engage in oversampling. CMS allows contracts
with greater than 800 CAHPS-eligible enrollees to oversample if “there is sufficient eligi-
ble enrollee volume to support additional sampl[ing]” (Protocols & Specifications 18
(AR140)), which in practice means that only contracts with multiples more than 800
CAHPS survey-eligible enrollees are able to oversample.

The ability and willingness to engage in oversampling does not indicate higher qual-
ity. And if CMS did not use a significance testing method that arbitrarily favors larger con-
tracts, Alignment’s H3815 contract would have received 5.0 Stars on the “Rating of Drug
Plan” and “Rating of Health Plan” measures.

Accordingly, Alignment’s 2025 Star Ratings for H3815 should be set aside as arbi-
trary and capricious. The Court should remand the matter to the agency with directions to
recalculate Alignment’s 2025 Star Ratings for that contract without consideration of sta-

tistical significance thresholds that favor oversampled contracts.
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V. CMS HAS UNCONSTITUTIONALLY DELEGATED GOVERNMENTAL
AUTHORITY TO MAXIMUS, A PRIVATE ENTITY

The legal problems with the 2025 Star Ratings run yet deeper, because CMS has
unlawfully delegated its regulatory authority to Maximus. The law is settled that “[f]ederal
lawmakers cannot delegate regulatory authority to a private entity,” which is “delegation

29

in its most obnoxious form.”” Association of American Railroads v. U.S. Department of
Transportation, 721 F.3d 666, 670 (D.C. Cir. 2013), vacated and remanded on other
grounds, 575 U.S. 43 (2015) (quoting Carter v. Carter Coal Co., 298 U.S. 238, 311 (1936)).
“When it comes to [delegations to] private entities, . . . there is not even a fig leaf of consti-
tutional justification.” Id., 575 U.S. at 62 (Alito, J., concurring). “Private entities are not
vested with . . . the ‘executive Power,” which belongs to the President.” Id. Yet CMS treats
Maximus as if were vested with executive power—and in practice, it is.

The baseline principles are familiar: While private entities may “help a government

77 ¢

agency make its regulatory decisions,” “private parties must be limited to an advisory or
subordinate role.” Association of American Railroads, 721 F.3d at 671, 673. Accordingly,
“[f]or a delegation of governmental authority to a private entity to be constitutional, the
private entity must act only ‘as an aid’ to an accountable government agency,” and govern-
ment officials must “retain[] the ultimate authority to ‘approve, disapprove, or modify’ the
private entity’s actions and decisions on delegated matters.” Alpine Securities Corp. v. Fi-
nancial Industry Regulatory Authority, 121 F.4th 1314, 1325 (D.C. Cir. 2024) (quoting
Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381, 388, 399 (1940)) (cleaned up). The

private entity must remain subject to the “authority and surveillance” of the government.

Association of American Railroads, 721 F.3d at 546 (quoting Adkins, 310 U.S. at 399).
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Here, however, CMS—at Congress’s direction—has delegated unchecked, unsuper-
vised authority to Maximus to perform independent reviews of MAOs’ adverse coverage
determinations. Maximus’s decisions are subject to further review via a Section 405(b)
ALJ hearing only if it is requested by the enrollee or the enrollee’s healthcare provider in
the event Maximus upholds a denial coverage. But its decisions are not subject to further
review of any kind if Maximus determines that coverage should not be denied. That is to
say, decisions by Maximus against an MAO’s are final, binding, and entirely unreviewable.
CMS does not retain any authority, let alone “ultimate authority,” to “approve, disapprove,
or modify” Maximus’s decisions in such cases. Alpine Securities, 121 F.4th at 1325 (quot-
ing Adkins, 310 U.S. at 399).

CMS also delegates authority to Maximus to resolve issues raised by MAOs regard-
ing the Star Ratings calculations and underlying data for the “Plan Makes Timely Decisions
about Appeals” and the “Reviewing Appeals Decisions” measures. CMS directs MAOs to
the Maximus website and a Maximus email address for resolution of any questions about
the data, data discrepancies, or other concerns. AR12. It is then up to Maximus, again with-
out meaningful CMS supervision, to exercise executive judgment to resolve issues.

The IRE review process and Maximus’s role in resolving disputes regarding the cal-
culation of Star Ratings are both straightforwardly unlawful delegations of executive au-
thority to a private entity. Association of American Railroads, 721 F.3d at 671, 673.

The Court should declare as much and set aside Alignment’s 2025 Star Ratings for
contract H3443, which was adversely affected by the delegation. Having done so, it should
remand the matter to CMS with directions to recalculate the 2025 Star Ratings for contract
H3443, with full and non-delegated agency review of the “Plan Makes Timely Decisions

about Appeals” and the “Reviewing Appeals Decisions” measures.
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VI. MAXIMUS’S ACTION ON TWO OF ALIGNMENT’S APPEALS WAS
CONTRARY TO ITS AND CMS’S RULES AND GUIDELINES

Not only is CMS’s unsupervised employment of Maximus a violation of the non-del-
egation doctrine, but Maximus has committed at least two substantial errors concerning
Alignment contracts, resulting in unlawful reductions in Alignment’s 2025 Star Ratings.

A. Maximus’s refusal to dismiss the reconsideration request in Case
1-13226962526 was arbitrary and capricious

First, Maximus’s refusal to dismiss the reconsideration request in Case
1-13226962526, rather than deciding the case in Alignment’s favor, was arbitrary and ca-
pricious. “An agency may not of course depart from prior policy without explanation.”
ANR Pipeline Co.v. FERC, 205 F.3d 403, 407 (D.C. Cir. 2000). And, again, “a fundamen-
tal norm of administrative procedure requires an agency to treat like cases alike.” Consoli-
dated Edison, 45 F.4th at 279.

CMS guidance concerning requests for reconsideration and IRE review instruct that
a request for reconsideration must be dismissed if not accompanied by a WOL, or Waiver
of Liability. Appeals Guidance 76. Maximus’s Reconsideration Process Manual contains
the same instruction. Reconsideration Process Manual 21.

Case 1-13226962526 involved a decision by Alignment’s plan administrator for
contract H3443 to dismiss a request for reconsideration. The dismissal was made because
the request for reconsideration was not accompanied by a WOL, despite numerous requests
for the same. AR19-20, 39. Alignment forwarded the matter to Maximus for a level two
appeal. By CMS’s and its own guidelines, Maximus should have dismissed the request for
failure to include a WOL, as had Alignment.

But Maximus did not dismiss the ensuing request for reconsideration, as it has in

other similar cases and as all applicable rules require given the absence of the WOL.
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Maximus instead issued a reconsidered determination on the merits, affirming the underly-
ing adverse coverage determination. Maximus did not provide any explanation for deviating
from the normal policy applied in similar cases.

The decision to resolve Case 1-13226962526 on its merits, rather than dismissing
it on the procedural ground identified, meant that it was included in CMS’s calculation of
the “Plan Makes Timely Decisions about Appeals” measure for contract H3443. Inclusion
of Case 1-13226962526 in that measure resulted in a lower Star Rating for the contract.

The 2025 Star Ratings for contract H3443 thus should be set aside. The Court
should remand the matter to the agency with directions to recalculate H3443’s 2025 Star
Ratings, excluding Case 1-13226962526 from the calculation of the measure-level score
for the “Plan Makes Timely Decisions about Appeals” measure.

B. Maximus wrongly reversed the denial of Case 1-12757246876

Second, Maximus’s reversal of the denial of coverage in Case 1-12757246876 on
the grounds that Alignment failed to coordinate coverage with the enrollee’s primary in-
surer was “unsupported by substantial evidence.” 5 U.S.C. § 706(2)(E).

On this score, Alignment denied a claim for outpatient laboratory services on the
ground that the enrollee had other primary health insurance coverage. AR9, 17-18, 39.
Alignment upheld its decision in a level one appeal (AR17-18, 40) and forwarded the case
to Maximus for a level two appeal. Maximus, overturned the denial of coverage on the erro-
neous ground that Alignment had failed to “coordinate coverage” with the primary insurer.
But as Maximus has recognized, an MA plan may coordinate coverage with a primary in-
surer by, among other things, directing the provider to contact the primary insurer. AR18,
40. Alignment did so. In the remittance advice to the contracted provider, Alignment noted

that the claim was “missing prior insurance carriers EOB,” which under Alignment’s
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provider manual is a direction to the provider that the enrollee had another primary insurer
on CMS enrollment records. AR9. The remittance advice that Alignment sent to the pro-
vider thus instructed it to submit the claim to the primary insurance first. AR18, 40.

Inclusion of Case 1-12757246876 as an overturned denial in calculating the “Re-
viewing Appeals Decisions” measure for contract H3443 resulted in a 3.0 measure-level
Star Rating, rather than a 5.0 Star Rating. The 2025 Star Ratings for contract H3443 thus
should be set aside. The Court should remand the matter to the agency with directions to
recalculate the contract’s 2025 Star Ratings, including Case 1-12757246876 as “upheld”
in the calculation of the score for the “Reviewing Appeals Decisions” measure.

CONCLUSION

The Court should grant Alignment’s motion for summary judgment and declare that
(1) the Tukey Outlier Deletion Rule is arbitrary and capricious as applied to Alignment
without appropriate denominator adjustments; (2) CMS’s inclusion of “very low reliabil-
ity” data in composite CAHPS survey measures is arbitrary and capricious and contrary to
law; (3) CMS acted arbitrarily and capriciously and contrary to law by including CAHPS
survey data infected by a major administration error in Alignment’s 2025 Star Ratings;
(4) CMS’s allowance for “oversampling” arbitrarily and capriciously disadvantages
smaller plans; (5) CMS has unconstitutionally delegated its regulatory authority to Maxi-
mus, a private, for-profit entity in violation of the non-delegation doctrine; and (6) Maxi-
mus’s final decisions for Case Nos. 1-13226962526 and 1-12757246876 were arbitrary,
capricious, and contrary to law.

Against that backdrop, the Court should vacate Alignment’s 2025 Star Ratings and
remand with instructions for CMS to recalculate the Ratings for all Alignment’s impacted

contracts, consistent with the Court’s findings and holdings.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ALIGNMENT HEALTHCARE INC,,

Plaintiff,

V. Case No. 25-cv-0074-CRC

U.S. DEPARTMENT OF HEALTH AND
HUMAN SERVICES, et al.,

Defendants.

[PROPOSED] ORDER

Having considered plaintiff Alignment Healthcare Inc.’s (Alignment’s) Motion for
Summary Judgment and the Memorandum of Points and Authorities filed in support
thereof, together with any opposition filed in response and any reply filed in the support,
the Court hereby ORDERS that Alignment’s Motion for Summary Judgment is GRANTED.

The Court DECLARES that (1) the Tukey Outlier Deletion Rule is arbitrary and
capricious as applied to Alignment without appropriate denominator adjustments;
(2) CMS’s inclusion of “very low reliability” data in composite CAHPS survey measures
is arbitrary and capricious and contrary to law; (3) CMS acted unlawfully and arbitrarily by
including CAHPS survey data infected by a major administration error in Alignment’s
2025 Star Ratings; (4) CMS’s allowance for “oversampling” unlawfully and arbitrarily
disadvantages smaller plans; (5) CMS has unconstitutionally delegated its regulatory
authority to a private, for-profit entity in violation of the non-delegation doctrine; and
(6) the independent review entity’s final decisions for Case Nos. 1-13226962526 and 1-

12757246876 were arbitrary, capricious, and contrary to law.
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The Court further ORDERS that Alignment’s 2025 Star Ratings for all of Align-
ment’s adversely impacted contracts are VACATED, and that this matter is REMANDED
to CMS to recalculate the 2025 Star Ratings and quality bonus payments for all adversely
impacted contracts, consistent with the Court’s findings and holdings.

SO ORDERED.

Dated:

HON. CHRISTOPHER R. COOPER

United States District Judge



Case 1:25-cv-00074-CRC  Document 11-2  Filed 04/07/25 Page 3 of 3

APPENDIX
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entry of the proposed order:

Michael B. Kimberly
MCDERMOTT WILL & EMERY LLP
500 N. Capital Street, NW
Washington, DC 20001

Counsel for Plaintiff

M. Jared Littman

U.S. ATTORNEY’S OFFICE
601 D Street NW
Washington, DC 20530
Counsel for Defendants



