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MEMORANDUM OF LAW 

I. INTRODUCTION 

Defendants seek to have it both ways—on the one hand wielding the Kennedy Declaration 

to terrorize providers into terminating the provision of transgender health care, and boasting when 

it has its intended effect—and on the other, insisting before this Court that it has no effect because 

it’s just the opinion of one man who happens to disagree with that care. To agree with Defendants’ 

litigation position, though, this Court would have to ignore that the one man is the Secretary of 

Health and Human Services, the “opinion” purports to set a national standard of care that by rule 

would supersede all other established standards of care, and the threatened consequence for 

ignoring the “opinion”—provider exclusion from Medicare and Medicaid—poses serious harms 

to States’ provider networks. And this Court also would have to overlook the fact that the Secretary 

calls the Declaration a “clear directive” and that HHS has referred at least 17 hospitals and health 

centers for potential exclusion for violating that “opinion” and vowed that it won’t stop “fighting” 

until “every single hospital system stops” providing transgender health care to youth. 

While Plaintiff States would prefer the Declaration be the mere opinion of one man so they 

did not have to sue over it, it just isn’t the case. The text of the Declaration, the legal consequences 

it spells out, and HHS’s statements everywhere but in their legal brief force the Plaintiff States to 

seek relief. And this relief is desperately needed, notwithstanding Defendants’ post hoc 

representations in litigation, as providers are being intimidated into stopping care at an alarming 

clip. Relief is also warranted; Defendants hardly defend the legality of the Declaration. 

On jurisdiction, this case is ripe and the Kennedy Declaration is final agency action. 

Defendants have plainly exploited the Declaration to intimidate providers, including some of the 

leading children’s hospitals in the nation, by publicly referring major hospitals and health centers 

to HHS-OIG for exclusion from Medicare and Medicaid solely because they provide—as a tiny 

fraction of the services they offer—transgender health care in contravention of the Declaration. 

Unsurprisingly, many institutions have taken Defendants at their word and complied with the 
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Declaration’s unequivocal command, causing harm to Plaintiff States’ Medicaid provider networks 

and their authority to regulate the practice of medicine. 

On the merits, Plaintiff States are entitled to summary judgment on their claims. 

Defendants ignore the plain text of the Declaration, which announces that it is setting a standard 

of care that supersedes established, professionally recognized standards of care in the Plaintiff 

States and purports to set a new substantive legal standard that could be used to categorically 

exclude providers for violating it. This goes well beyond a general statement of policy and thus 

would require notice and comment. Defendants point to no statutory authority to justify the 

Declaration, let alone the kind of unequivocal delegation of authority that would be necessary to 

intrude on the regulation of the practice of medicine. Defendants likewise offer no serious rebuttal 

to arguments that the Declaration violates the Medicaid Act because it violates the terms of States’ 

Medicaid and CHIP plans and would devastate States’ abilities to maintain adequate provider 

networks. On these grounds, this court should grant Plaintiff States’ motion for summary judgment. 

II. ADDITIONAL FACT SUMMARY 

Since Plaintiff States filed their motion for summary judgment, HHS has continued 

referring prominent medical institutions within Plaintiff States to HHS-OIG for potential exclusion 

from Medicaid and Medicare based on their provision of transgender health care to youth.1 In each 

 
1 HHS has referred at least 13 hospitals and 4 health centers to HHS-OIG for potential 

exclusion from Medicaid and Medicare, including: Seattle Children’s Hospital, Children’s 
Hospital Colorado, Children’s Hospital Minnesota, Children’s Hospital of Orange County, UCSF 
Hyde Hospital, Benioff Children’s Hospital, Boston Children’s Hospital, Doernbecher Children’s 
Hospital, Lurie Children’s Hospital of Chicago, Nemours Children’s Hospital, New York 
University–Langone Health, Children’s Hospital of Philadelphia, Johns Hopkins Hospital and 
Health System, Whitman-Walker Health Center, Callen-Lorde Community Health Center, Los 
Angeles LGBT Center, and the Institute for Family Health. Declaration of Lauryn K. Fraas (Fraas 
Decl.), Ex. 1, Mike Stuart, HHS General Counsel (@HHSGCMikeStuart), X (Dec. 26, 2025, at 
3:29 pm), https://x.com/HHSGCMikeStuart/status/2004695988242710776; id., Ex. 2, Mike 
Stuart, HHS General Counsel (@HHSGCMikeStuart), X (Dec. 30, 2025, at 1:08 pm), 
https://x.com/HHSGCMikeStuart/status/2006110061114851333; id., Ex. 3, Mike Stuart, HHS 
General Counsel (@HHSGCMikeStuart), X (Jan. 5, 2026, at 3:35 pm), 
https://x.com/HHSGCMikeStuart/status/2008321502765093348; id., Ex. 4, Mike Stuart, HHS 
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case, HHS’s General Counsel cited the Kennedy Declaration as the basis for the referrals. For 

instance, in referring Johns Hopkins Hospital and Health System on February 3, 2026, the HHS 

General Counsel wrote:2 

Similarly on January 15, 2026, in referring six prominent children’s hospitals for potential 

exclusion from Medicaid and Medicare, HHS’s General Counsel posted:3 

 
General Counsel (@HHSGCMikeStuart), X (Jan. 9, 2026, at 1:46 pm), 
https://x.com/HHSGCMikeStuart/status/2009743491186794620; id., Ex. 5, Mike Stuart, HHS 
General Counsel (@HHSGCMikeStuart), X (Jan. 15, 2026, at 3:40 pm), 
https://x.com/HHSGCMikeStuart/status/2011946547005833419; id., Ex. 6, Mike Stuart, HHS 
General Counsel (@HHSGCMikeStuart), X (Feb. 3, 2026, at 3:25 pm), 
https://x.com/HHSGCMikeStuart/status/2018828343144010025; id., Ex. 7, Mike Stuart, HHS 
General Counsel (@HHSGCMikeStuart), X (Feb. 11, 2026, at 10:16 am), 
https://x.com/HHSGCMikeStuart/status/2021649628639240524; see also ECF 32 at 18-19 & 
nn.6-7 (discussing initial three referrals). This Court may take judicial notice of statements made 
by government officials on social media and to the press. See Nguyen v. Scott, 796 F. Supp. 3d 
703, 733 (W.D. Wash. 2025) (taking judicial notice of social media statements and videos); Cnty. 
of Santa Clara v. Trump, 250 F. Supp. 3d 497, 520 n.4, n.6, n.7 (N.D. Cal. 2017) (taking judicial 
notice of press conference and interview statements). 

2 Fraas Decl., Ex. 6. 
3 Fraas Decl., Ex. 5; see also id., Ex. 7 (social media post referring additional medical 

institutions and explaining that “@SecKennedy, @HHSGov, and legitimate medical professionals 
from across the nation have been exceedingly clear” that “[s]ex-rejecting procedures are not 
acceptable forms of healthcare” and that “@HHSGov, @SecKennedy, and @HHSOGC will 
continue to take all necessary actions to protect our children from life-altering, damaging and fake 
healthcare treatments”). 
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And on January 9, 2026, in referring three California hospitals, HHS’s General Counsel explained 

that he was referring the hospitals for “full investigation” because the hospitals “continue to 

operate outside recognized standards of health care and entirely outside @SecKennedy’s easy to 

understand declaration that sex-rejecting procedure for children and adolescents are not safe nor 

effective.”4 

HHS has also been clear in the goal of the referrals: to end transgender health care for 

adolescents, writing on January 5, 2026: 

Indeed, HHS has celebrated the federal pressure currently being exerted on medical institutions to 

stop providing this care.5 

 

 
4 Fraas Decl., Ex. 4. 
5 Fraas Decl., Ex. 8, Mike Stuart, HHS General Counsel (@HHSGCMikeStuart), X  

(Feb. 3, 2026, at 7:24 pm), https://x.com/HHSGCMikeStuart/status/2018888249104531523; see 
also id., Ex. 11, Mike Stuart, HHS General Counsel (@HHSGCMikeStuart), X, (Jan. 25, 2026, at 
5:37 am), https://x.com/HHSGCMikeStuart/status/2015418646450090475?s=20. 
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This federal pressure campaign has been effective. According to HHS, “dozens” of hospital 

systems across the country have stopped providing gender affirming care to young people “over 

the past few weeks.”6 These hospitals include three institutions that were referred to HHS-OIG for 

potential exclusion,7  as well as institutions that fear referral to HHS-OIG or other retribution from 

the federal government based on the provision of transgender health care to youth, including 

 
6 Fraas Decl., Ex. 10, Mike Stuart, HHS General Counsel (@HHSGCMikeStuart), X  

(Feb. 4, 2026, at 2:48 pm), https://x.com/HHSGCMikeStuart/status/2019181341158277378; see 
also id., Ex. 8. 

7 See ECF 59-6 (Children’s Hospital Colorado, explaining in a press statement that it 
decided to suspend care “due to the threatened impact of the HHS investigation and the overall 
declaration”); Fraas Decl., Ex. 18,  Joseph Goldstein, Manhattan Hospital Ends Medical Treatment 
for Transgender Youth, N.Y. Times (Feb. 17, 2026), https://www.nytimes.com/2026/02/17/ 
nyregion/nyu-hospital-transgender-youth.html (NYU Langone stopping care, citing “the current 
regulatory environment” after being referred for possible exclusion); Fraas Decl., Ex. 20, 
Children’s Minnesota, Gender Health, https://www.childrensmn.org/services/care-specialties-
departments/gender-health/ (Children’s Minnesota, explaining that it was pausing care due to “an 
increase in federal actions”). 
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Children’s Hospital Wisconsin, Denver Health in Colorado, and Mary Bridge Children’s Hospital 

in Washington.8 As reflected in the statements of these institutions, they are unwilling to continue 

providing this care to minors amid the federal government’s escalating threats. Looming large 

among these threats is the Kennedy Declaration, which poses an existential threat to institutions 

and individual providers of medically necessary health care for transgender minors because of the 

harsh consequences that flow from exclusion from federal programs.9 

Excluding the referred pediatric hospitals from Medicaid would devastate pediatric health 

care delivery in many of the Plaintiff States. These hospitals provide critical pediatric services to 

multi-state regions and often serve as safety-net providers, supplying pediatric care to huge swaths 

 
8 Fraas Decl., Ex. 21, Joe Schulz, Children’s Wisconsin, UW Health stop providing gender-

affirming treatments for minors, Wisconsin Public Radio (Jan. 13, 2026), 
https://www.wpr.org/news/childrens-wisconsin-uw-health-stop-providing-gender-affirming-
treatments-minors; id., Ex. 19, Tony Gorman, Youth gender affirming case suspended at 
Children’s Hospital Colorado and Denver Health, Colorado Public Radio (Jan. 2, 2026), 
https://www.cpr.org/2026/01/02/youth-gender-affirming-care-suspended-childrens-hospital-
denver-health/; id., Ex. 22, Becca Most, Tacoma children’s hospital closes gender-affirming care 
clinic, The News Tribune (Jan. 27, 2026), 
https://www.thenewstribune.com/news/local/article314477495.html; id., Ex. 23, Elise Takahama, 
Mary Bridge leaders cite 2 federal threats behind gender clinic closure, The Spokesman-Review 
(Feb. 4, 2026), https://www.spokesman.com/stories/2026/feb/04/mary-bridge-leaders-cite-2-
federal-threats-behind-/; see also id., Ex. 24 Theresa Gaffney, Amid federal pressure, more 
hospitals stop gender-affirming care for minors, STAT News (Feb. 5 2026), 
https://www.statnews.com/2026/02/05/hospitals-stop-gender-care-minors-trump-administration-
pressure (cataloguing the health care institutions that have stopped providing transgender health 
care to minors since December 2025). 

9 See, e.g., ECF 59-6 (statement by Children’s Colorado explaining, “[t]his referral 
threatens Children’s Colorado’s Medicare and Medicaid funding, risking care for hundreds of 
thousands of children”); Fraas Decl., Ex. 22 (“Due to recent escalations at the federal level to 
eliminate medical interventions to treat gender dysphoria for minors nationwide, as well as 
investigations and significant penalizations of health care organizations that provide such care, 
MultiCare Health System has made the difficult choice to close the MultiCare Mary Bridge 
Children’s Gender Health Clinic.”); id., Ex. 21 (citing “escalating legal and federal regulatory risk” 
and “recent federal actions” as the reason two major medical institutions in Wisconsin stopped 
providing gender affirming care to minors); id., Ex. 19 (explaining that its decision to suspending 
gender affirming care on January 2, 2026 was “made necessary by the actions of HHS, [which] 
substantially affect access to critical health services”). 
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of low-income children in Plaintiff States.10 For instance, Medicaid is a major payor to Seattle 

Children’s Hospital—which provides specialized pediatric care (including cancer care, intensive 

cardiac care, and intensive neonatal care) to the sickest children in a five-state region—and is the 

only hospital in Washington approved to provide pediatric organ transplants. See ECF 62 ¶¶ 6, 7, 

9, 10. Similarly, Children’s Hospital of Colorado, which is the premier children’s hospital in 

Colorado and the Rocky Mountain Region, has the only dedicated Level 1 trauma center in the 

region, and is the only hospital in Colorado approved to provide pediatric organ transplants. Flores-

Brennan Suppl. Decl. ¶¶ 4-5. Boston Children’s Hospital serves as the referral center for the sickest 

children in the New England region, providing specialized care for conditions such as congenital 

heart disease, childhood cancers, cerebral palsy, epilepsy, spina bifida, and stroke, and provided 

care to more than 86,500 MassHealth (Medicaid and CHIP) patients in 2025. Marqusee Suppl. 

Decl. ¶¶ 14, 17-18. Children’s Hospital of Philadelphia, which has the largest pediatric oncology 

research program in the country as well as one of the largest pediatric cardiac centers in North 

America, is a critical provider of pediatric care in the mid-Atlantic region, and provided care to 

over 168,500 Medicaid patients in state fiscal year 2025. Kozak Suppl. Decl. ¶¶ 7-9, 17-19. Lurie 

Children’s Hospital of Chicago is a leading pediatric provider in the Midwest region and served 

nearly 90,000 Medicaid and CHIP patients in state fiscal year 2025. See Phelan Suppl. Decl. ¶ 5. 

And Children’s Minnesota, which is one of the largest freestanding pediatric health systems in the 

country, serves a five-state region, providing both a Level 1 Trauma Center and a Level 1 

Children’s Surgery Center to the more than 167,000 patients it served in 2024. Connolly Suppl. 

Decl. ¶¶ 3-4. Exclusion of these prominent entities from Medicaid would leave state health care 

 
10 Nearly half of the approximately 73 million children in the United States are on Medicaid 

or CHIP. See Fraas Decl., Ex. 25, October 2025 Medicaid & CHIP Enrollment Data Highlights, 
Medicaid.gov, https://www.medicaid.gov/medicaid/national-medicaid-chip-program-
information/medicaid-chip-enrollment-data/october-2025-medicaid-chip-enrollment-data-
highlights (last visited Feb. 24, 2026) (providing Medicaid data); id., Ex. 26, Children’s Bureau: 
Child Welfare Outcomes Report Data, Child Population Data, U.S. Dep’t of Health & Hum. 
Servs., https://cwoutcomes.acf.hhs.gov/cwodatasite/population/index/ (last visited Feb. 24, 2026) 
(providing child population data). 
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authorities scrambling to provide care for millions of incredibly sick children, particularly those 

requiring specialized cancer treatment, cardiac care and heart surgery, treatment for neurological 

disorders, as well as organ transplants. See ECF 62 ¶ 12 (explaining there would be no way to 

timely provide specialized care to many medically-complicated Medicaid patients in Washington 

if Seattle Children’s Hospital was excluded); Flores-Brennan Suppl. Decl. ¶ 9 (same for Colorado 

if Colorado Children’s Hospital was excluded); Phelan Suppl. Decl. ¶ 5 (same for Illinois if Lurie 

Children’s Hospital was excluded); Kozak Suppl. Decl. ¶¶ 17, 20-21 (same for Pennsylvania if 

Children’s Hospital of Pennsylvania was excluded); Marqusee Suppl. Decl. ¶¶ 16-18 (same for 

Massachusetts if Boston Children’s Hospital was excluded); Connolly Suppl. Decl. ¶ 8 (same for 

Minnesota if Children’s Minnesota was excluded). 

III. ARGUMENT 

A. The Kennedy Declaration Purports to Override Existing Standards of Care, and 
Defendants’ Litigation Position to the Contrary Should be Disregarded 

Ignoring both the plain text of the Kennedy Declaration and the fact that the HHS General 

Counsel has already deployed it against health care providers, Defendants now describe the 

Declaration as merely a “non-binding policy position” (ECF 73 at 17), “non-binding opinion” (id. 

at 21), and a “non-binding policy view” (id. at 23). On this basis, they demur on each and every 

substantive challenge Plaintiff States bring here.11 The Kennedy Declaration isn’t in excess of his 

statutory authority, they say, because anyone, including the Secretary, can express his opinion. Id. 

at 38. They didn’t need to go through notice and comment, they say, because the Kennedy 

Declaration doesn’t set or change any legal standard. Id. at 35-36. The Declaration isn’t contrary 

to law, they say, because it is legally irrelevant. Id. at 40. And for these same reasons, they say, the 

Kennedy Declaration isn’t even agency action, and the case isn’t ripe. Id. at 23, 28. But contrary 

 
11 Defendants filed two nearly identical briefs. One is a motion to dismiss or, in the 

alternative, summary judgment. ECF 73. The other is an opposition to Plaintiff States’ motion for 
summary judgment. ECF 74. This omnibus response and reply will cite to Defendants’ motion 
(ECF 73), but all arguments respond to both of Defendants’ filings. 
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to Defendants’ post-hoc litigation position, the plain language of the Secretary’s Declaration 

purports to establish a standard of care that health care providers must follow or risk exclusion. 

And because of that basic fact, every argument that Defendants now make in litigation fails. 

To begin with, Secretary Kennedy does not state that the Declaration was made in his 

personal capacity. To the contrary, the Declaration proclaims at the top that it is issued “pursuant 

to [Secretary Kennedy’s] authority and responsibilities under federal law” and includes HHS’s 

seal. Subsequently, section I.D. is labeled “Legal Authority for This Declaration” and it claims it 

is “issued pursuant to the authority vested in the HHS Secretary.” Such language typically refers 

to distinct grants of regulatory or adjudicatory power that Congress has given to a federal official 

or agency. See Kennedy v. Braidwood Mgmt., Inc., 606 U.S. 748, 779-80 (2025) (holding Congress 

“vested the Secretary of HHS with” certain powers in statute); see also U.S. Const. art. II, § 1, cl. 1 

(“All legislative Powers herein granted shall be vested in a Congress of the United States, which 

shall consist of a Senate and House of Representatives.”). By contrast, sharing an opinion requires 

no grant of authority, and the Secretary does not typically open press conferences or op-eds with 

similar language. 

The Declaration also expressly invokes 42 C.F.R. § 1001.2, which Defendants 

acknowledge “addresses situations in which HHS or a component agency has exercised specific 

statutory authority to determine that a treatment modality is not safe and effective.” ECF 75 ¶ 6. 

The Declaration uses § 1001.2 to definitively determine that transgender health care is not safe 

and effective. True, Defendants have now backpedaled and conceded that 42 C.F.R. § 1001.2 does 

not give Secretary Kennedy the unilateral legal authority to set nationwide standards of care. 

ECF 73 at 39. But the Department of Justice’s (DOJ’s) representations to this effect in a legal brief 

cannot retroactively rewrite the Declaration itself. Nor do such representations provide any 

assurance to providers threatened with exclusion from federal health care programs or prevent 

HHS-OIG from applying the Declaration in exclusion decisions. 
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The remainder of the Declaration’s language confirms that it purports to change substantive 

legal standards. For instance, after citing to and quoting from § 1001.2, the Declaration states: “As 

such” (that is, because it is issued under “authority vested in the HHS Secretary” and “informed 

by 42 CFR § 1001.2”) “this declaration supersedes ‘Statewide or national standards of care, 

whether in writing or not, that professional peers of the individual or entity whose provision of 

care is an issue, recognize as applying to those peers practice or providing care within a State.’” 

Kennedy Decl. § I.D (emphasis added). On its face, therefore, the Declaration purports to 

definitively declare that transgender health care is below the standard of care as defined by States 

or professional organizations, and that this Declaration “supersedes”—that is “annul[s], make[s] 

void, or repeal[s]”—the otherwise generally applicable definition of “professionally recognized 

standards of care” in 42 C.F.R. § 1001.2. See Supersede, Black’s Law Dictionary (12th ed. 2024).12  

Further, contrary to the Response’s insistence that the Declaration will be one of the 

“multiple sources” that HHS-OIG is free to weigh and consult in exclusion proceedings (see ECF 

No. 73 at 2), the Declaration by its terms leaves no room for other, competing evidence about the 

appropriate standard of care. Notably, at least one court has even denied preliminary relief to 

maintain the prohibited medical services for transgender patients and their families on grounds 

that the hospital’s fear of triggering exclusion proceedings under the Declaration was legitimate. 

See Boe v. Children’s Hosp. Colo., Case No. 26CV30232, Order at 21 (Dist. Ct. City & Cnty. of 

 
12 Defendants’ read of the Declaration also flies in the face of the interpretation of Plaintiff 

States’ witnesses, many of whom have decades of experience in the administration of public health 
care systems at the state and federal levels. According to them, the Kennedy Declaration “makes 
clear that the provision of [gender-affirming medical care] is, per se, a basis to exclude providers 
from federal health care programs.” ECF 33 ¶¶ 16-23 (Oregon’s Medicaid Director); see also ECF 
39 ¶¶ 10-16 (California); ECF 40 ¶¶ 14-20 (Colorado); ECF 41 ¶¶ 16-24 (Connecticut); ECF 42 
¶¶ 16-24 (Delaware); ECF 45 ¶¶ 14-20 (Hawai‘i); ECF 46 ¶¶ 23-30 (Illinois); ECF 47 ¶¶ 16-25 
(Maine); ECF 48 ¶¶ 15-23 (Maryland); ECF 49 ¶¶ 11-20 (Massachusetts); ECF 50 ¶¶ 10-13 
(Michigan); ECF 51 ¶¶ 16-22 (Minnesota); ECF 53 ¶¶ 14-20 (New Jersey); ECF 54 ¶¶ 14-22 (New 
Mexico); ECF 55 ¶¶ 18-25 (Pennsylvania); ECF 56 ¶¶ 15-21 (Rhode Island); ECF 57 ¶¶ 14-19 
(Vermont); ECF 58 ¶¶ 14-20 (Wisconsin). This natural reading of the Kennedy Declaration is also 
borne out by the multitude of providers who have stopped providing medically necessary 
transgender health care due to its explicit threat. Fraas Decl., Ex. 7. 
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Denver Co. Feb. 13, 2026) (unpublished) (hereinafter Fraas Decl., Ex. 30) (denying preliminary 

injunction where it would require Children’s Hospital Colorado to violate the Kennedy Declaration 

giving rise to “a very real threat of exclusion”). It strains credulity to think that both Plaintiff 

States—relying on the judgment of their seasoned Medicaid directors—and judges have 

fundamentally misunderstood the Declaration’s import, as DOJ now insists. 

Additionally, HHS has publicly treated the Kennedy Declaration as if health care providers 

were required to comply with it. In public post after public post, HHS’s General Counsel has relied 

on the Declaration to refer hospitals and health centers to HHS-OIG for possible exclusion. See 

supra § II. According to HHS’s General Counsel, they were referred because they “fail[ed] to meet 

professional recognized standards of health care as according to Secretary Kennedy’s declaration” 

(ECF 59-2); (ECF 59-3) (same), “[t]he HHS [Secretary Kennedy] declaration made clear that sex-

rejecting procedures for children and adolescents are neither safe nor effective” (ECF 59-4); 

(ECF 59-5) (same), and because medically necessary transgender health care is “entirely outside 

[Secretary Kennedy’s] declaration” (Fraas Decl., Ex. 5). 

Defendants make much of the fact that no notices of intent to exclude nor notices to exclude 

have been issued in response to these referrals (see, e.g., ECF 73 at 29). The absence of notices of 

intent to exclude and notices to exclude has nothing to do with whether the Kennedy Declaration 

purports to create a new legal standard of care, but instead, is the result of a stipulation in this case 

in which Defendants agreed to refrain from doing so while this motion gets decided. See ECF 43. 

They also ignore the HHS General Counsel’s repeated use of the Declaration as a cudgel to bully 

providers out of offering transgender health care.13 Defendants also strain to suggest that the 

Secretary’s proclamation will have only the weight that it can bear in any decision HHS-OIG might 

 
13 See Fraas Decl., Exs. 8, 11; id., Ex. 9, Mike Stuart, HHS General Counsel 

(@HHSGCMikeStuart), X (Feb. 3, 2026, at 7:46 pm), 
https://x.com/HHSGCMikeStuart/status/2018893885791940712; id., Ex. 12, Mike Stuart, HHS 
General Counsel (@HHSGCMikeStuart), X, (Jan. 31, 2026 at 1:29 pm), 
https://x.com/HHSGCMikeStuart/status/2017711840747516265. 
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make regarding those referrals. See ECF 73 at 23. But that reading both contradicts the text of the 

Declaration itself and fails to address that HHS-OIG operates under authority delegated by the 

Secretary himself, rather than under authority granted independently by Congress. See id. at 14 

(citing 76 Fed. Reg. 13618-19); 42 U.S.C. § 1320a-7(b) (granting power of exclusion to “[t]he 

Secretary”); see also 5 U.S.C. § 404 (independent “dut[ies] and responsibilit[ies]” of inspectors 

general do not include conducting exclusion or debarment proceedings). 

To be sure, the Declaration does not exclude any specific provider from federal health care 

programs by its terms. But that is because exclusion requires administrative steps to be 

accomplished—not because OIG would treat the Declaration as anything other than superseding 

the Plaintiff States’ standards of care in those proceedings.14 See Kennedy Decl. § V (interpreting 

42 U.S.C. § 1320a-7(b)(6)(B) to allow the secretary to “exclude individuals or entities . . . if the 

Secretary determines the individual or entity has furnished or caused to be furnished items or 

services to patients of a quality which fails to meet professionally recognized standards of health 

care.”). For example, HHS-OIG must individually determine whether a particular provider has 

provided the prohibited services. But that does not make the Declaration any less final because, as 

Plaintiff States explained in the moving papers, the only thing left for HHS-OIG to do is to 

determine as a matter of fact that a provider “[f]urnished, or caused to be furnished, to patients” 

the prohibited services and begin exclusion proceedings. 42 C.F.R. §§ 1001.701(a)(2), 1001.2001, 

1001.2002; see also ECF 32 at 22-23. 

Defendants’ attempt to walk back the clear import of the Kennedy Declaration is nothing 

more than a post hoc litigation position, transparently taken because the Declaration is indefensible 

on its face. The Court need give it no credence in assessing the legality of the action. See Dep’t of 

Homeland Sec. v. Regents of the Univ. of Calif., 591 U.S. 1, 22 (2020) (holding justifications for 

agency action were “impermissible post hoc rationalizations”); Nw. Res. Info. Ctr., Inc. v. Nw. 

 
14 Plaintiff States addressed this argument in their moving papers, see ECF 32 at 22-23, 

and Defendants’ opposition offers no meaningful response. 
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Power & Conservation Council, 730 F.3d 1008, 1019 (9th Cir. 2013) (same). Instead, this Court 

should read the Kennedy Declaration for what it is: a breathtakingly illegal attempt to wrest the 

regulation of the practice of medicine away from the states and “vest[] [it] in the HHS Secretary.” 

Kennedy Decl. § I.D. And because Defendants make no attempt to defend the terms of the Kennedy 

Declaration, but instead rely on their mischaracterization to underlie each and every one of their 

arguments, this issue is dispositive of all others.15 

B. This Case Is Ripe 

The ripeness doctrine has both constitutional and prudential components. Defendants’ 

arguments on both grounds depend entirely on their assertion that the Kennedy Declaration 

represents only the Secretary’s “non-binding opinion.” That assertion is baseless, for the reasons 

stated above. Further, to the extent Defendants argue that the Declaration would become ripe only 

after HHS-OIG has initiated exclusion proceedings, it is well-established that agency actions are 

ripe for purely legal challenges, even if enforcement actions have not yet commenced. Abbott Labs. 

v. Gardner, 387 U.S. 136, 151 (1967), overruled on other grounds by Califano v. Sanders, 430 

U.S. 99, 105 (1977) (case was ripe for adjudication where challenged regulation was “made 

effective upon publication, and the Assistant General Counsel for [the agency] stated in the district 

court that compliance was expected”); Freedom to Travel Campaign v. Newcomb, 82 F.3d 1431, 

1435 (9th Cir. 1996) (holding facial challenge to regulations ripe for judicial review); Colwell v. 

Dep’t of Health & Human Servs., 558 F.3d 1112, 1123 (9th Cir. 2009) (finding challenge to policy 

guidance ripe where enforcement had never moved beyond a voluntary compliance stage). 

1. “The constitutional component of ripeness is synonymous with the injury-in-fact 

prong of the standing inquiry.” Twitter, Inc. v. Paxton, 56 F.4th 1170, 1173 (9th Cir. 2022) 

 
15 By relying solely on their argument that the Kennedy Declaration is nothing more than 

a”public[] articulati[on] [of] views” (see ECF 73 at 10), Defendants have waived any argument 
that if it does purport to establish a standard of care, binding on HHS-OIG in exclusion 
proceedings, it is within the Secretary’s statutory authority and compliant with the law. See  
Lykins v. Hohnbaum, No. CIV. 01-63-JO, 2002 WL 32783973, at *3 (D. Or. Feb. 22, 2002) 
(holding failure to defend a claim on motion for summary judgment concedes it). 

Case 6:25-cv-02409-MTK      Document 77      Filed 02/24/26      Page 21 of 48

https://1.next.westlaw.com/Document/I23e93880205611e380938e6f51729d80/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=730+F.3d+1008
https://1.next.westlaw.com/Document/I2377674b9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=387+U.S.+136
https://1.next.westlaw.com/Document/I2377674b9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=387+U.S.+136
https://1.next.westlaw.com/Document/I65060b739c9711d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=430+U.S.+99
https://1.next.westlaw.com/Document/I65060b739c9711d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=430+U.S.+99
https://1.next.westlaw.com/Document/Iac824c2e92b011d9a707f4371c9c34f0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=82+F.3d+1431
https://1.next.westlaw.com/Document/Iac824c2e92b011d9a707f4371c9c34f0/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=82+F.3d+1431
https://1.next.westlaw.com/Document/Ic606ea1113af11deb7e683ba170699a5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=558+F.3d+1112%27
https://1.next.westlaw.com/Document/Ic606ea1113af11deb7e683ba170699a5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=558+F.3d+1112%27
https://1.next.westlaw.com/Document/I0385ba207beb11edac1d9ebdc6ddeec5/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=56+F.4th+1170
https://scholar.google.com/scholar_case?about=14454926435228621854&q=%22failure+to+respond%22+%22summary+judgment%22&hl=en&as_sdt=4,156


Page 14 - REPLY IN SUPPORT OF PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT  

Department of Justice 
100 SW Market Street 
Portland, OR 97201 

9716731880 / Fax: 9716735000 

(quotation omitted). The Kennedy Declaration causes two concrete and imminent harms to the 

Plaintiff States’ provider networks, one of which is already being felt. First, providers that refuse 

to comply with the Declaration risk exclusion from Medicaid, which would cause an 

unprecedented and alarming degree of disruption in the Plaintiff States’ Medicaid provider 

networks, particularly in highly specialized areas like pediatric organ transplant, genetic disorders, 

and cancers. See ECF 62 ¶¶ 6-12; Flores-Brennan Suppl. Decl. ¶¶ 4-9; Kozak Suppl. Decl. ¶¶ 6-

21; Phelan Suppl. Decl. ¶¶ 4-6; Marqusee Suppl. Decl. ¶¶ 11-20; Connolly Suppl. Decl. ¶¶ 3-8; 

Fraas Decl., Ex. 30 at 12. Providers that comply with the Declaration remove themselves from the 

network of practitioners available to deliver medically necessary transgender health care to State 

Medicaid clients, harming the Plaintiff States’ proprietary interest in providing this care as a part 

of their Medicaid programs. See, e.g., ECF 33 ¶¶ 20-23. A number of providers in the Plaintiff 

States have already sought to insulate themselves from the risk of exclusion by complying with 

the Declaration’s command and ceasing provision of transgender health care to minors, a fact that 

Defendants trumpet at every opportunity. See, e.g., ECF 59-6; Fraas Decl., Exs. 8, 11, 12, 17, 23. 

Defendants cannot claim credit for the Declaration having its intended effects while 

simultaneously asserting in this lawsuit that it is merely symbolic. The Declaration harms the 

Plaintiff States’ Medicaid agencies in “the performance of [their] public function;” the Plaintiff 

States have Article III standing to challenge it. See Biden v. Nebraska, 600 U.S. 477, 494 (2023). 

The Declaration also injures Plaintiff States’ sovereign interest in the regulation of the 

practice of medicine. Medically necessary transgender health care is legal in each of the Plaintiff 

States and well within the standards of care under state law, yet the Kennedy Declaration says it 

“supersedes” Plaintiff States’ standards. Kennedy Decl. § I.D. This impairs the Plaintiff States’ 

interest in “the exercise of sovereign power over individuals and entities.” See Alfred L. Snapp & 

Son, Inc. v. Puerto Rico, ex rel., Barez, 458 U.S. 592, 601 (1982). “States have standing to vindicate 

their authority as sovereign entities with a governing prerogative that is separate from the federal 

government.” Washington v. FDA, 108 F.4th 1163, 1176 (9th Cir. 2024). This is especially potent 
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where regulation of the practice of medicine is concerned, which “is primarily, and historically, a 

matter of local concern.” Hillsborough Cnty., Fla. v. Auto. Med. Labs., Inc., 471 U.S. 707, 715 

(1985) (citing Rice v. Sante Fe Elevator Corp., 331 U.S. 218 (1947)); see also Dent v. West 

Virginia, 129 U.S. 114, 122 (1889) (recognizing the state’s powers to regulate medical professions 

from “time immemorial”). 

2. Plaintiff States’ challenge is also prudentially ripe. Under the doctrine of prudential 

ripeness, the Court considers “the fitness of the issues for judicial decision and the hardship to the 

parties of withholding court consideration.” Thomas v. Anchorage Equal Rights Comm’n, 220 F.3d 

1134, 1141 (9th Cir. 2000) (en banc). Plaintiff States seek summary judgment arguing that the 

Kennedy Declaration exceeds the Secretary’s statutory authority, was issued without required 

notice and comment procedures, and is contrary to law. See generally ECF 32. As a general matter, 

purely legal challenges such as these are “more likely to be ripe.” Freedom to Travel Campaign, 

82 F.3d at 1434; see also Planned Parenthood Great Nw., Haw., Alaska, Ind., Ky. v. Labrador, 122 

F.4th 825, 840 (9th Cir. 2024). These purely legal challenges are ripe because they do not depend 

on any facts that could be developed in any specific exclusion proceeding brought against a 

particular hospital or doctor. Further, withholding judgment would subject Plaintiff States to 

serious hardship. Plaintiff States’ Medicaid programs and sovereign interests are being impaired 

right now. As HHS itself recognizes “[a]lmost daily, another major hospital system is ending” the 

provision of transgender health care to minors, making it more difficult for the Plaintiff States to 

maintain adequate provider networks for this care.16 

Defendants rely on the administrative remedies available to excluded providers to save 

them from the Declaration’s immediate effect. See ECF 73 at 26. But those remedies confirm that 

withholding a judgment from the Plaintiff States is untenable. Under HHS’s regulations, excluded 

providers do not have a right to a hearing before an ALJ before a notice of exclusion becomes 

effective. 42 C.F.R. § 1001.2002(b); see also Erickson v. U.S. ex rel. Dep’t of Health & Hum. 

 
16 Fraas Decl., Ex. 9. 
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Servs., 67 F.3d 858, 864 (9th Cir. 1995) (holding health care providers not entitled to pre-

deprivation hearing to contest exclusion). Exclusions have a presumptive term of three years, and 

“[i]n no case may the period be shorter than 1 year.” 42 C.F.R. § 1001.701(d)(1). 

Moreover, exclusion is a harsh penalty that bars a provider from practicing medicine in any 

context where they might be, even tangentially, involved in the provision of care to a person 

covered by Medicare or Medicaid. See U.S. Dep’t of Health & Hum. Servs. Off. of the Inspector 

Gen., Special Advisory Bulletin on the Effect of Exclusion from Participation in Federal Health 

Care Programs at 6-7 (May 8, 2013) (hereinafter Fraas Decl., Ex. 29). A hospital excluded from 

federal health care programs would have to close its doors. See ECF 34 ¶ 18 (“I am not aware of 

any hospital, for example, that could stay in business without participating in Medicaid and 

Medicare.”). Exclusion also has “significant collateral consequences” for providers, such as being 

placed on a publicly available list of excluded providers, which creates significant “barriers when 

seeking malpractice insurance, admissions to hospitals, and maintaining the practice of medicine,” 

even if patients are limited to the privately insured. ECF 35 ¶ 34; see also Fraas Decl., Ex. 30 at 

11 (declaration of hospital’s chief of medicine, stating that “[a]ll commercial insurance companies 

require that the hospital meet conditions of participation in order to be qualified for contracts and 

to bill for services.”). The consequences are so severe that “exclusion from participation in federal 

health care programs, like those threatened by the Kennedy Declaration, constitutes a de facto bar 

on the practice of medicine.” ECF 34 ¶ 19. 

Defendants demand that Plaintiff States wait for these exclusion proceedings to run their 

course disregards the degree of this threat, which has already coerced providers to cease providing 

medically necessary transgender health care to adolescents, and ignores the ongoing injury both to 

Plaintiff States’ Medicaid provider networks to provide this care and to their sovereign interest in 

the regulation of the practice of medicine. Defendants also completely fail to explain why the pure 

questions of law presented in this case require further factual development and cannot be decided 
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on this record. There is no serious dispute that this case is ripe, and this Court should adjudicate 

the merits of Plaintiff States’ summary judgment motion. 

C. The Kennedy Declaration Is Final Agency Action 

Defendants’ response to Plaintiff States’ argument that the Kennedy Declaration is final 

agency action is that, in their view, the Declaration is merely an opinion that “does not establish 

the standard of care,” and a separate administrative process is required to exclude a provider. 

ECF 73 at 27-29; but see ECF 32 at 19-23. The Kennedy Declaration purports to do more than 

merely express the Secretary’s opinion, for the reasons stated above. Supra § III.A. And the 

Kennedy Declaration is undoubtedly final agency action. 

Finality has two prongs: the consummation of an agency’s decisionmaking process and 

legal effect. See Bennett v. Spear, 520 U.S. 154, 178 (1997). The “core question” in determining 

finality is “whether the agency has completed its decisionmaking process, and whether the result 

of that process is one that will directly affect the parties.” Or. Nat. Desert Ass’n v. U.S. Forest Serv., 

465 F.3d 977, 982 (9th Cir. 2006) (quoting Indus. Customers of Nw. Utilities v. Bonneville Power 

Admin., 408 F.3d 638, 646 (9th Cir. 2005)). In making that determination, the Ninth Circuit 

examines “whether the action amounts to a definitive statement of the agency’s position or has a 

direct and immediate effect on the day-to-day operations of the subject party, or if immediate 

compliance with the terms is expected.” Id. (citation modified) (quoting Indus. Customers of Nw 

Utilities, 408 F.3d at 646). 

The Declaration is a definitive statement of the agency’s position because, as argued above, 

the Declaration’s plain language shows that it purports to “supersede” all contrary standards of 

care. Supra § III.A. This Court should thus reject Defendants’ arguments that the Declaration is 

merely an opinion that does not establish a standard of care. See ECF 73 at 27-29. Moreover, far 

from being a “merely tentative” indication of likely future action, the Declaration purports to have 

examined evidence, considered the issues, and reached a final decision on the safety and 

effectiveness of medically necessary transgender health care for adolescents. Or. Nat. Desert Ass’n, 
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465 F.3d at 984. Specifically, the Secretary relies on the alleged “comprehensive evidence review 

published by [HHS], documented risks of significant harm, markedly weak evidence of benefit, 

unfavorable risk-benefit profiles, inadequate existing clinical guidelines, growing international 

consensus among countries conducting rigorous evidence reviews, and applicable medical ethics 

principles.” Kennedy Decl. § I.A. Based on the Secretary’s alleged consideration of those things, 

the Kennedy Declaration purports to establish a binding standard of care by declaring an entire 

treatment modality “not to be safe and effective.” Kennedy Decl. §§ I.D., V. Last, nothing in the 

Kennedy Declaration indicates that Defendants intended the Declaration to be “tentative” or 

“interlocutory.” Or. Nat. Desert Ass’n, 465 F.3d at 984. The Declaration contains no conditional, 

qualified, or equivocal language. Instead, on its face, it purports to constitute a final and definitive 

statement about the professional standard of care, that is, HHS’s “last word on the matter[.]” Id. 

The Declaration also has a legal effect. In determining the “legal effect” of agency action, 

courts look to “whether the [action] has the status of law or comparable legal force, and whether 

immediate compliance with its terms is expected.” Id. at 987 (quoting Ukiah Valley Med. Ctr. v. 

FTC, 911 F.2d 261 (9th Cir. 1990)). As argued above, that test is obviously met here, because the 

Kennedy Declaration purports to render the exclusion of a provider a foregone conclusion—if a 

provider provides medically necessary transgender health care to minors, they have provided care 

that falls below the professional standard of care, a determination that HHS-OIG has no discretion 

to dispute. Supra § III.A. Because the Kennedy Declaration predetermines the result of an 

exclusion proceeding, it is final agency action. Critically, HHS’s actions after it issued the Kennedy 

Declaration demonstrate that it expected hospitals and providers to immediately comply with the 

Kennedy Declaration’s determination that the prohibited medical services fall below the standard 

of care. See supra § II (collecting social media posts of the HHS General Counsel); Fraas Decl., 

Exs. 1-16; id., Ex. 17, HHS Rapid Response (@HHSResponse), X (Jan 18, 2026, at 10:00 am), 

https://x.com/HHSResponse/status/2012948103117017172. Thus, the Kennedy Declaration was 
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intended to—and did—have an immediate legal effect and constitutes final agency action. See Or. 

Nat. Desert Ass’n, 465 F.3d at 982. 

D. The Kennedy Declaration Exceeds the Secretary’s Statutory Authority 

Because Defendants do not identify any statute permitting the challenged Declaration, 

summary judgment for Plaintiff States is warranted. Additionally, Defendants make no substantive 

response to Plaintiff States’ arguments that States have primacy over the regulation of medicine 

unless unmistakably overridden by Congress; Congress did not delegate to the Secretary of HHS 

the authority to exercise control over the practice of medicine; and Congress went out of its way 

to state that no provision of the Social Security Act should be construed as authorizing the 

Secretary to exercise such control, see 42 U.S.C. § 1395. ECF 32 at 23-29. Defendants also fail to 

respond to, and thus concede, that the Declaration exceeds 42 U.S.C. §§ 1320a-7 and 1320c-5 

because those statutes deal with the quality of health care services, rather than the category of care 

provided, and thus do not permit exclusion based solely on the provision of medically necessary 

transgender health care. ECF 32 at 28-31. These failures justify summary judgment for the Plaintiff 

States, for the reasons explained in their motion for summary judgment. See id. at 23-31. 

Instead of making any substantive response to the Plaintiff States’ motion, Defendants try 

to avoid the conclusion that Secretary Kennedy used (much less exceeded) his statutory authority 

in issuing the Declaration. Defendants again ask the Court to treat the Declaration like an op-ed 

criticizing gender-affirming care penned by an everyday citizen or a position statement from a 

professional organization. See ECF 73 at 38 (“The Secretary, just like anyone else, has the right to 

share his non-binding opinion on the safety and efficacy[.]”). “But this wolf comes as a wolf[,]” 

Morrison v. Olson, 487 U.S. 654, 699 (1988) (Scalia, J., dissenting), and, for substantially the same 

reasons as argued above (supra § III.A), this Court should reject Defendants’ argument. 

As described above, the face of the Declaration alone shows that Defendants do not regard 

the Declaration as a mere opinion. See supra III.A. The Court should take Secretary Kennedy at 

his word—that “this Declaration is a clear directive to providers to follow the science and the 
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overwhelming body of evidence that these procedures hurt—not help—children.”17 Indeed, 

Defendants apparently tout the Declaration as authoritative in every setting but before this Court. 

For example, HHS’s news release on the Declaration ran under the headline that HHS would bar 

hospitals from providing gender-affirming care, and announced, “Under the declaration, 

practitioners who perform sex-rejecting procedures on minors would be deemed out of compliance 

with those standards.”18 

Defendants also make the extraordinary argument that because the Declaration itself does 

not cite any specific statutory authority that could empower the Secretary to issue a dispositive 

declaration under 42 C.F.R. § 1001.2, see ECF 75 ¶¶ 6-7, the Declaration is lawful. But that 

argument gets it precisely backwards. Cf. Career Colls. & Schs. of Tex. v. Dep’t of Educ., 98 F.4th 

220, 254 (5th Cir. 2024) (“The Department may not justify the Rule by stating that the Higher 

Education Act does not foreclose the Department’s approach.”), cert. granted in part sub nom. 

Dep’t of Educ. v. Career Colls. & Schs. of Tex., 145 S. Ct. 1039 (2025), and cert. dismissed, 146 

S. Ct. 59 (2025). Under DOJ’s theory, all agency action, including agency action that cites no 

authority, would be presumed lawful unless the agency made the mistake of affirmatively citing 

incorrect legal authority. Instead, because agencies are creatures of statute an agency “must 

identify statutory authority for any action it takes,” Nat’l Ass’n of Broadcasters v. FCC, 39 F.4th 

817, 819 (D.C. Cir. 2022), and that the “agency’s burden is to establish that its governing statute 

enables its regulations,” Career Colleges & Schs. of Tex., 98 F.4th at 254. Where the regulation 

of the practice of medicine is concerned, this is doubly true. See Gonzales v. Oregon, 546 U.S. 

 
17 U.S. Department of Health and Human Services, Protecting Children, at 3:50-4:30 

(YouTube, Dec. 18, 2025), https://www.youtube.com/watch?v=aY1XfN6Tt0Q (emphasis added) 
(attached as Fraas Decl., Ex. 27); see also Fraas Decl., Ex. 13, HHS Rapid Response 
(@HHSResponse), X (Dec. 18, 2025, at 8:35 am), https://x.com/HHSResponse/status/ 
2001692812534788190 (social media post reflecting the same). 

18 Press Release, U.S. Department of Health and Human Services, HHS Acts to Bar 
Hospitals from Performing Sex-Rejecting Procedures on Children (Dec. 18, 2025), available at 
https://www.hhs.gov/press-room/hhs-acts-bar-hospitals-performing-sex-rejecting-procedures-
children.html (attached as Fraas Decl., Ex. 28); see also Fraas Decl., Exs. 1-17. 
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243, 274-75 (2006) (“background principles of our federal system [] belie the notion that Congress 

would use [] an obscure grant of authority to regulate areas traditionally supervised by the States’ 

police power” like the practice of medicine). Defendants’ concession that the Kennedy Declaration 

is untethered to any statutory authority is an independent basis to award summary judgment to 

Plaintiff States. 

The Court should grant summary judgment to Plaintiff States because it is uncontested that 

Secretary Kennedy’s Declaration exceeded his statutory authority. No statute grants Secretary 

Kennedy authority to unilaterally declare that a treatment modality is not safe and effective and 

use that declaration as the basis for exclusion from federal health care programs. 

E. The Kennedy Declaration Violates Notice and Comment Requirements 

1. The Medicare Act requires notice and comment 

Defendants argue that the Kennedy Declaration is exempt from Medicare notice and 

comment rulemaking requirements because it “does not ‘establish’ or ‘change’ the ‘substantive 

legal standard.’” ECF 73 at 34-35. To make this argument, Defendants again rest on the assertion 

that the Kennedy Declaration is a “non-binding statement that merely articulates the Secretary’s 

policy view [that] cannot establish or change a substantive legal standard.” ECF 73 at 36. But they 

ignore the plain language of the Declaration and its unambiguous attempt to establish a substantive 

legal standard to exclude providers from Medicare. See supra § III.A. 

Even assuming Defendants correctly characterize the Declaration (they do not), its issuance 

would still have violated notice and comment requirements. Defendants are correct that Medicare’s 

notice and comment requirements are not coextensive with the Administrative Procedure Act’s 

(APA’s)—Medicare’s are, in fact, far broader. See Azar v. Allina Health Servs., 587 U.S. 566, 573-

79 (2019) (recognizing the Medicare Act requires notice and comment for interpretive rules and 

statements of policy that would not be required under the APA). Under the Medicare Act, an agency 

is required to conduct notice-and-comment rulemaking when promulgating any “rule, requirement, 

or other statement of policy . . . that establishes or changes a substantive legal standard governing 
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. . . the payment for services” or “the eligibility of individuals, entities, or organizations to furnish 

. . . services.” 42 U.S.C. § 1395hh(a)(2). Here, the Declaration clearly establishes eligibility criteria 

to “furnish . . . services.” See id. Thus, even accepting Defendants’ characterization of the Kennedy 

Declaration as a mere statement of policy, Medicare’s rulemaking requirements still apply. 

Defendants attempt to avoid Medicare’s rulemaking requirements by claiming the Kennedy 

Declaration does not establish or change a substantive legal standard. Defendants argue that prior 

to the Declaration, “individuals and entities were already subject to OIG’s permissive authority to 

exclude them from federal healthcare programs if they furnished care falling below ‘professionally 

recognized standards,’” and that “in the absence of the Declaration, individuals and entities would 

still be subject to OIG’s permissive authority to exclude them from [federal health care programs] 

if they furnish care falling below ‘professionally recognized standards.’” ECF 73 at 35. This 

argument fails because the Declaration purports to establish a treatment modality which, as a legal 

matter, HHS-OIG may (indeed, must) exclude providers for furnishing. The Kennedy 

Declaration’s statement that gender-affirming medical treatments are “neither safe nor effective” 

for adolescents, and that providers of this care “will be deemed not to meet professionally 

recognized standards of health care” (Kennedy Decl. §§ I.D, V) unambiguously declares a legal 

standard. See Allina Health Servs. v. Price, 863 F.3d 937, 943 (D.C. Cir. 2017) (Kavanaugh, J.) 

(holding HHS action changed “a substantive legal standard” applying to Medicare providers 

because it “affect[ed] a hospital’s right to payment”). As thoroughly shown above, the Kennedy 

Declaration declares that it establishes a standard of care, superseding all others. See supra § III.A. 

In arguing to the contrary, Defendants rely primarily on Agendia, Inc. v. Becerra, 4 F.4th 

896, 900 (9th Cir. 2021), cert denied, 142 S. Ct. 898 (2022). But that reliance is misplaced. In 

Agendia, the Ninth Circuit concluded that Medicare administrative contractors (“MACs”) could 

make so-called “local coverage determinations,” i.e., determinations about whether Medicare 

would pay for the services in a particular geographic area, without going through notice-and-

comment rulemaking. In explaining why local coverage determinations did not establish or change 
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a substantive legal standard, the court explained that a local coverage determination “governs only 

the issuing MAC’s claims adjudications” and “is not binding at the higher levels of administrative 

review conducted by the qualified independent contractor, an ALJ, or the [Medicare Appeals] 

Council.” Id. at 898. Here, by contrast, the Kennedy Declaration purports to apply nationwide and 

in higher levels of administrative review. See supra § III.A. In Agendia, moreover, the statute itself 

created a special notice-and-comment process just for national coverage determinations that was 

less imposing than for the broader Medicare rulemaking process. 4 F.4th 896, 901-02. Accordingly, 

the Ninth Circuit reasoned that Congress excluding national coverage determinations from 

Medicare rulemaking under § 1395hh and creating a separate, less burdensome notice-and-

comment process was evidence that it did not intend local coverage determinations to be subject 

to the ordinary Medicare rulemaking requirements. Id. at 900. There is no comparative statutory 

scheme here, where the Kennedy Declaration seeks to subject providers of medically necessary 

transgender health care to adolescents to exclusion without any legal authority whatsoever. 

2. The APA requires notice and comment 

Defendants contend that the Kennedy Declaration is likewise not subject to the APA’s 

rulemaking requirements because it falls within the “general statement of policy exception,” which 

applies to “statements issued by an agency to advise the public prospectively of the manner in 

which the agency proposes to exercise a discretionary power.” ECF 73 at 30 (quoting Lincoln v. 

Vigil, 508 U.S. 182, 197 (1993)). Defendants assert that the Kennedy Declaration falls under this 

exception because it “operate[s] only prospectively,” “does not evaluate past conduct, make 

findings about any specific entity or provider, apply facts to a regulatory standard, or trigger any 

enforcement consequences.” ECF 73 at 31-32. 

But whether a federal agency’s directive is subject to APA notice-and-comment 

requirements does not depend on whether the directive is prospective, nor if it concerns future 

exercise of the agency’s discretionary power. Mada-Luna v. Fitzpatrick, 813 F.2d 1006, 1013 (9th 

Cir. 1987). Indeed, nearly all federal rulemakings operate prospectively. Rather, 
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“[t]he critical factor to determine whether a directive announcing a new policy 
constitutes a rule or a general statement of policy is the extent to which the 
challenged directive leaves the agency, or its implementing official, free to exercise 
discretion to follow, or not to follow, the announced policy in an individual case.” 

Id. (citation modified). Only when a directive merely provides officials with guidance “while 

preserving their flexibility and their opportunity to make ‘individualized determination[s],’ [does] 

it constitute[] a general statement of policy” exempt from APA notice-and-comment requirements. 

Id. 

Here, the Kennedy Declaration’s mandatory language is a “powerful indication” that it 

purports to create a substantive legal standard, and is not merely guidance that leaves the discretion 

of agency officials intact. See Alaska v. Dep’t of Transp., 868 F.2d 441, 446 (D.C. Cir. 1989) 

(quoting Cmty. Nutrition Inst. v. Young, 818 F.2d 943, 947 (D.C. Cir. 1987)). As discussed in 

Plaintiff States’ motion for summary judgment, courts have repeatedly found rules that have such 

an effect are legislative rules subject to notice-and-comment requirements. See ECF 32 at 36; 

Hemp Indus. Ass’n v. DEA, 333 F.3d 1082, 1084, 1088 (9th Cir. 2003) (DEA rule banning sale of 

particular hemp products was legislative because “the rule would force plaintiffs either to risk 

sanction or to forego the theretofore legal activity”); Am. Mining Cong. v. Mine Safety & Health 

Admin, 995 F.2d 1106, 1112 (D.C. Cir. 1993) (a rule is legislative when “in the absence of the rule 

there would not be an adequate legislative basis for enforcement action . . .”); Alaska, 868 F.2d at 

445-47 (concluding that purported agency policy statement was a legislative rule, in part, because 

of binding nature of rule—which purported to “set forth bright-line tests to shape and channel 

agency enforcement”—and its impact on downstream agency discretion). 

Defendants’ claim that the Kennedy Declaration does not “establish a binding norm” or is 

not “finally determinative of the issues or rights it addresses” (ECF 73 at 32) ignores the plain 

language of the Declaration. Nothing in the text of the Declaration supports Defendants’ claim that 

“OIG is ‘free to exercise discretion to follow, or not to follow, the announced policy in an 

individual case.’” See ECF 73 at 32. Rather, the Declaration predetermines that a provider will be 
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deemed to fall below the standards of care if they offer transgender health care to minors. Kennedy 

Decl. § V. And while the OIG ordinarily may consider various factors in determining whether a 

provider has failed to meet the professionally recognized standards of care, the Kennedy 

Declaration, by its terms, “supersedes” those factors. Kennedy Decl. § I.D. 

Defendants also cannot accurately characterize the Kennedy Declaration as just a general 

statement of policy by arguing that “[b]efore the Declaration was issued, Congress had already 

empowered OIG to exclude providers for furnishing services that fail to meet professionally 

recognized standards of care.” ECF 73 at 32. This argument ignores the nature of the Kennedy 

Declaration as compared to other sources of “professionally recognized standards of care.” 

Without the Kennedy Declaration, OIG would have to consider exclusion for failure to meet 

professionally recognized standards of care by examining “Statewide or national standards of care, 

whether in writing or not, that professional peers of the individual or entity whose provision of 

care is at issue, recognize as applying to those peers practicing or providing care within a State.” 

42 C.F.R. § 1001.2. That is wholly different in nature from the Secretary of HHS declaring that 

gender-affirming medical care is categorically grounds for exclusion. And that is borne out by the 

fact that OIG has never excluded a provider for provision of gender-affirming medical care, or for 

provision of a specific type of care in general. See ECF 59-1. Prior to the Kennedy Declaration, 

neither CMS nor OIG had made a determination that these services warrant exclusion or that they 

fail to meet the requirements for reimbursement. Rather, CMS’s historical reimbursement of this 

care is indicative that CMS previously considered that this care met the professionally recognized 

standards of care. The Kennedy Declaration is a stark departure from that practice. 

F. The Kennedy Declaration Is Contrary to the Medicaid Act 

Defendants also do not meaningfully respond to Plaintiff States’ claims that the Kennedy 

Declaration violates the Medicaid Act. Because Defendants’ failure to contest this issue renders it 

undisputed, summary judgment for the States on this point is appropriate. 
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1. The Kennedy Declaration is contrary to the federally approved Medicaid and 
Children’s Health Insurance Program (CHIP) plans of the Plaintiff States 

Rather than responding to Plaintiff States’ arguments that the Kennedy Declaration violates 

the terms of federally approved state Medicaid and CHIP plans that provide for transgender health 

care, see ECF 32 at 40-42, Defendants simply dance around the issue, arguing that “Plaintiffs’ 

claim rests on a misunderstanding of the purpose and effect of the Kennedy Declaration.” ECF 73 

at 40-41. Not so. See supra § III.A. Instead, recognizing the very real purpose and impact of the 

Kennedy Declaration, Plaintiff States find themselves with no way to reconcile their Medicaid and 

CHIP plans, which provide coverage for gender-affirming care, with the Kennedy Declaration’s 

newfound determination that providers of such care are now subject to exclusion from federal 

health care programs for providing such care. By unilaterally declaring that these covered services 

in Plaintiff States no longer meet professionally recognized standards, the Kennedy Declaration is 

contrary to the federally approved Medicaid and CHIP plans of the Plaintiff States. 

2. The Kennedy Declaration is contrary to the Medicaid Act’s free choice of 
provider requirement 

Defendants’ sole argument that the Kennedy Declaration is not contrary to the Medicaid 

Act’s free choice of provider provision relies on a misreading of Medina v. Planned Parenthood 

South Atlantic, 606 U.S. 357 (2025). But Medina does not control here and instead supports 

Plaintiff States’ position. Medina involved whether Medicaid beneficiaries could bring a class 

action against state officials under 42 U.S.C. § 1983 for their purported failure to comply with the 

free choice of provider provision, 42 U.S.C. § 1396a(a)(23)(A), by not allowing Planned 

Parenthood to participate in the State’s Medicaid program. Id. Here, Plaintiff States are not private 

individuals asking the court to recognize an implied private right of action against state officials 

to enforce federal law. Instead, plaintiffs are States suing the federal government under the 

Administrative Procedure Act (APA)—a statute that expressly provides a cause of action—to 

enforce their rights under federal law. See ECF 28 at 28-35 (listing causes of action); Biden v. 

Missouri, 595 U.S. 87, 92 (2022) (States brought APA lawsuit to challenge HHS interim final 
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rule). Defendants’ protest that the “free-choice-of-provider provision does not impose any duties 

on the federal government” (ECF 73 at 41) ignores their general duty to conform their actions to 

congressional mandates, and the cause of action granted under the APA for failure to do so. 

Moreover, in determining that Congress did not create an individually enforceable right 

against state officials in that provision, the Supreme Court recognized the important role that 

Congress gave the states in determining which providers are qualified to furnish services under 

Medicaid, and observed that if 42 U.S.C. § 1396a(a)(23)(A) conferred an individually enforceable 

right against the States, it would eviscerate the control over providers that the statute plainly vested 

with the states. Medina, 606 U.S. at 379; see also id. at 364 (recognizing that “[t]he provision does 

not define the term ‘qualified,’ perhaps because States have traditionally exercised primary 

responsibility over ‘matters of health and safety,’ including the regulation of the practice of 

medicine”). Here, as Plaintiff States have demonstrated, the Kennedy Declaration usurps the 

States’ authority to determine which providers are qualified to provide Medicaid services. And 

their appeal to the general exclusion authority in 42 U.S.C. § 1320a-7 cannot save them because, 

as Defendants effectively concede, the Kennedy Declaration exceeds the Secretary’s authority 

under that statute. See supra III.D. 

As noted above, the Kennedy Declaration’s mass disqualification of pediatric providers in 

Plaintiff States will also have a devasting impact on States’ ability to maintain adequate provider 

networks, particularly in medically complex areas. For instance, disqualification of Children’s 

Hospital Colorado would prevent Colorado (and states in the surrounding region) from 

determining that the more than 3,000 pediatric specialists at Children’s Hospital Colorado are 

qualified to treat Medicaid or Medicare patients—impeding Colorado’s ability to effectively 

operate a Medicaid system. See Flores-Brennan Suppl. Decl. ¶¶ 4-9; see also infra § III.H.3. When 

viewed in this context, there is simply no way to read a Declaration that is being used a basis to 

disqualify scores of major hospitals and their thousands of providers of pediatric care “in harmony” 

with a state’s ability to run a functioning Medicaid system. ECF 73 at 33. Nor is there a way to 
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read a Declaration that deems transgender health care as not meeting professionally recognized 

standards “in harmony” with state laws that declare just the opposite. Id.; see also ECF 32 at 12-

13. By attempting to hijack the Plaintiff States’ ability to determine whether hospitals and 

providers are qualified to provide Medicaid services within their borders, the Kennedy Declaration 

is contrary to the free choice of provider requirement. 

G. Defendants’ Arguments Still Lack Merit Under Their Post Hoc Litigation Position  

Plaintiff States would still be entitled to summary judgment even if this Court were to reject 

the evidence of its eyes and ears—the plain text of the Kennedy Declaration and HHS’s referrals 

of hospitals and health centers for violating the Declaration—and accept only the legal arguments 

of Defendants. As Defendants would have it, the Kennedy Declaration is just one opinion of many, 

which HHS-OIG may consider in exercising its discretionary authority in making case-by-case 

decisions about exclusion actions. See ECF 73 at 33 (“The Declaration does not trigger exclusion 

because it is not dispositive of the standard of care applicable in OIG exclusion proceedings and 

is instead only one piece of information OIG may consider.”); ECF 75 ¶ 10 (“[T]he Declaration is 

only one factor that OIG may consider in any exclusion proceeding.”). But, even if the Kennedy 

Declaration isn’t “dispositive” in an exclusion proceeding (but see supra § III.A), Defendants 

never point to where Congress has given the Secretary the power to make a per se finding about 

treatment modalities to influence the professionally recognized standards under which exclusions 

are judged. Neither 42 U.S.C. § 1395 nor 42 U.S.C. §§ 1320a-7 and 1320c-5 give the Secretary 

that power. And a non-dispositive Declaration still would need to go through rulemaking because 

it would change substantive legal standards for providers’ eligibility to participate in the Medicaid 

and Medicare programs if they provide transgender health care. See supra § III.E. Even under the 

most charitable view of Defendants’ arguments, Plaintiff States are entitled to summary judgment. 
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H. Plaintiff States Are Entitled to the Full Suite of Remedies 

1. The Court should hold the Kennedy Declaration unlawful and set it aside 

This Court should vacate the Kennedy Declaration because the APA directs that a 

“reviewing court shall . . . hold unlawful and set aside agency action” found to be unlawful. 

5 U.S.C. § 706(2). “The Federal Government and the federal courts have long understood § 706(2) 

to authorize vacatur” of an unlawful agency action. Corner Post, Inc. v. Bd. of Governors of Fed. 

Rsrv. Sys., 603 U.S. 799, 826-27 (2024) (Kavanaugh, J., concurring); see also Mont. Wildlife Fed’n 

v. Haaland, 127 F.4th 1, 50 (9th Cir. 2025) (vacatur is the “default remedy under the APA”). “When 

a federal court sets aside an agency action, the federal court vacates that order in much the same 

way that an appellate court vacates the judgment of a trial court.” Corner Post, Inc., 603 U.S. at 

830 (Kavanaugh, J., concurring). The vacated “agency action is treated as though it had never 

happened.” Griffin v. HM Fla.-ORL, LLC, 144 S. Ct. 1, 2 n.1 (2023) (Kavanaugh, J., respecting 

denial of stay). This means the parts of the agency action held unlawful are vacated as a whole—

“not that their application to the individual petitioners is proscribed.” Nat’l Mining Ass’n v. U.S. 

Army Corps of Eng’rs, 145 F.3d 1399, 1409 (D.C. Cir. 1998); see also Corner Post, Inc., 603 U.S. 

at 830-31 (Kavanaugh, J., concurring) (collecting cases affirming decisions that “vacated the 

challenged agency rules rather than merely providing injunctive relief . . . [for] the specific 

plaintiffs”).19 This traditional APA remedy is appropriate here. 

While courts “retain[] equitable discretion in limited circumstances to remand a decision 

without vacatur while the agency corrects its errors,” Mont. Wildlife Fed’n, 127 F.4th at 50, those 

“limited circumstances” are not met here. In deciding whether to deviate from the usual remedy of 

vacatur, courts consider two factors: (1) “how serious the agency’s errors are,” and (2) “the 

disruptive consequences of an interim change that may itself be changed.” Cal. Cmtys. Against 
 

19 See also Trump v. CASA, Inc., 606 U.S. 831, 847 n.10 (2025) (stating that “[n]othing” in 
that decision “resolves the distinct question whether the Administrative Procedure Act authorizes 
federal courts to vacate federal agency action”); Nat. Grocers v. Rollins, 157 F.4th 1143, 1170 (9th 
Cir. Oct. 31, 2025) (holding Ninth Circuit precedent regarding vacatur of unlawful agency action 
is reconcilable with intervening Supreme Court precedent). 
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Toxics v. EPA, 688 F.3d 989, 992 (9th Cir. 2012) (quoting Allied-Signal, Inc. v. U.S. Nuclear 

Regul. Comm’n, 988 F.2d 146, 150-51 (D.C. Cir. 1993)). Here, both factors support vacatur. 

First, as described above, the Kennedy Declaration wholly lacks any statutory authority, 

and Defendants have identified none. The Secretary of HHS simply does not have the power to 

override the standards of care applicable in the Plaintiff States by declaration or otherwise. The 

power to exclude providers in 42 U.S.C. §§ 13201-7(b)(6)(B) and 1320c-5(a)(2) does not extend 

to a general prohibition on the practice of medically necessary transgender health care for 

adolescents. As described in Plaintiff States’ motion, HHS has no authority to dictate the content 

of “professionally recognized standards of health care.” See ECF 32 at 20. Moreover, the statute 

permits the Secretary only to exclude providers for providing services that fail to meet a standard 

of quality, not for providing a certain category of medical services. Id. at 21. Because the Secretary 

has no authority to issue the Kennedy Declaration, or anything like it, the Secretary’s failure to act 

within his statutory authority is a “fundamental flaw[]” that cannot be corrected on remand. Nat. 

Grocers, 157 F.4th at 1170 (quoting Pollinator Stewardship Council v. EPA, 806 F.3d 520, 532 

(9th Cir. 2015)). 

And there can be no dispute that the Declaration itself is massively disruptive, causing 

providers and provider systems across the country to change their practices, degrading the Plaintiff 

States’ Medicaid provider networks, and infringing on Plaintiff States’ sovereign right to regulate 

the practice of medicine. See supra § II; see also ECF 32 at 17-19. Vacating the Declaration, and 

making it clear that the Secretary cannot arrogate for himself the power to regulate medicine in the 

United States, would ease this disruption, not cause more of it. There is no basis to except the 

Declaration from the “default remedy” under the APA. Mont. Wildlife Fed’n, 127 F.4th at 51-52. 

2. The Court should issue a declaratory judgment 

Plaintiff States’ requested declaratory relief is appropriate because this case presents an 

“actual controversy,” thus vesting the Court with discretion to declare the parties’ rights. 28 U.S.C. 

§ 2201; see, e.g., Washington v. Dep’t of Transp., No. 2:25-CV-00848-TL, 2026 WL 183584, at 
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*26 (W.D. Wash. Jan. 23, 2026) (“In recent cases involving APA violations by executive agencies 

of the current administration, courts have granted declaratory relief without finding the need for 

extensive explanation.”). Declaratory relief is appropriate where an agency expresses an intent to 

effectuate the same unlawful policy by some other means. See Becerra v. Dep’t of Interior, 276 F. 

Supp. 3d 953, 960 (N.D. Cal. 2017) (holding declaratory relief was available where the likelihood 

that the agency was going to repeat its unlawful action through another mechanism was “not 

remote”); Mansor v. Citizenship & Immigr. Servs., 685 F. Supp. 3d 1000, 1015 (W.D. Wash. 2023) 

(accepting argument that vacatur of agency action “would only address Defendants’ current policy, 

whereas a declaratory judgment could affirmatively establish their rights.”). 

Here, in their revisionist account of the Declaration, Defendants insist that they maintain 

the authority to exclude providers from federal health care programs for the provision of medically 

necessary transgender health care to adolescents even if the Declaration is set aside. ECF 73 at 21 

(“[E]ven in the absence of the Declaration, providers would still be subject to OIG’s permissive 

authority to exclude them from [federal health care programs] if they furnished care falling below 

professionally recognized standards.”). Because of this, and in light of Defendants’ expansive 

overreach that is wholly untethered from the governing statutes, this Court should enter declaratory 

judgment to clarify that Defendants lack the authority to establish superseding standards of care to 

exclude providers from federal health care programs. This declaratory relief would alleviate the 

significant uncertainty caused by their conduct. See Bilbrey by Bilbrey v. Brown, 738 F.2d 1462, 

1470-71 (9th Cir. 1984) (declaratory judgment appropriate to afford relief from uncertainty). 

3. The Court should enjoin defendants from enforcing, implementing, or relying 
on the Kennedy Declaration 

Defendants should be enjoined from enforcing, implementing, giving effect to, or relying 

on the Kennedy Declaration—or a materially similar policy which supersedes or purports to 

supersede the professionally recognized standards of care that exist in the Plaintiff States—against 
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any provider in the Plaintiff States. See 5 U.S.C. § 703 (authorizing actions for “prohibitory or 

mandatory injunction” in addition to vacatur). 

In APA cases, once a court concludes that a “rule was indeed illegal,” there is “no separate 

need to show irreparable injury, as that is merely one possible ‘basis for showing the inadequacy 

of the legal remedy.’” Nat’l Min. Ass’n, 145 F.3d at 1409 (quoting 11A Wright & Miller’s Federal 

Practice & Procedure § 2944 (3d. ed. 1995)); see also Illinois v. FEMA, 801 F. Supp. 3d 75, 97 

(D.R.I. 2025) (same). Indeed, given the “broad discretion in awarding injunctive relief” available 

to district courts, “express findings as to the elements necessary for a permanent injunction” are 

unnecessary to enjoin implementation of an illegal rule. Nat’l Min. Ass’n, 145 F.3d at 1408. As 

argued above, the Secretary of HHS does not have any legal authority to supersede the standards 

of care applicable in the Plaintiff States, and imposing such a standard of care via administrative 

fiat impairs the Plaintiff States’ Medicaid provider networks as well as the Plaintiff States’ 

sovereign interests in regulating the practice of medicine, and an injunction against it is entirely 

appropriate. 

Applying the familiar test for injunctive relief yields the same result. eBay Inc. v. 

MercExchange, LLC, 547 U.S. 388, 391 (2006) (setting out the test for permanent injunction). The 

Plaintiff States are likely to suffer (and, in fact, many have already begun to suffer) irreparable 

injury to their proprietary interests in operating a viable Medicaid provider network. For instance, 

as the number of providers providing gender-affirming care continues to dwindle due to mounting 

fear of exclusion from federal health care programs, it is becoming increasingly difficult for 

Plaintiff States to provide such care to Medicaid patients in their states, notwithstanding their 

obligations to provide such medically-necessary care under state law and to maintain an adequate 

network of providers to meet the needs of enrollees under federal law. See, e.g., ECF 33 ¶¶ 19-22 

(discussing the Kennedy Declaration’s irreparable damage to [Oregon Health Plan]’s network of 

medical providers; explaining that “even before [exclusion] occurs, some providers will likely 

choose to cease participating in those programs based on this threat,” which will “make it very 
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difficult if not impossible for OHP to find health care providers willing to provider gender 

affirming care to OHP clients”); ECF 34 ¶¶ 17-18, 21-22; ECF 39 ¶¶ 13-16; ECF 40 ¶¶ 18-19; 

ECF 41 ¶¶ 19-22; ECF 42 ¶¶ 18-22; ECF 44 ¶¶ 8-10; ECF 45 ¶¶ 17-19; ECF 46 ¶¶ 25-28; ECF 47 

¶¶ 18-22; ECF 48 ¶¶ 17-21; ECF 49 ¶¶ 14-20; ECF 50 ¶¶ 12-13; ECF 51 ¶¶ 19-22; ECF 53 ¶¶ 16-

19; ECF 54 ¶¶ 16-19; ECF 55 ¶¶ 20-23; ECF 56 ¶¶ 17-20; ECF 57 ¶¶ 16-19; ECF 58 ¶¶ 16-19; 

see also Fraas Decl., Ex. 30 at 19 (recognizing that there were “limited options for alternate 

providers offering gender affirming care” in Colorado if Children’s Hospital Colorado stopped 

providing such care).  

These proprietary harms would be radically compounded if major providers of pediatric 

care in Plaintiff States are excluded from Medicaid and Medicare due to their provision of gender 

affirming care as Plaintiff States’ would be unable to run a functioning Medicaid system. To date, 

at least 13 major hospitals have been referred to HHS OIG for potential exclusion from Medicaid 

and Medicare. Supra § II. If exclusion occurred, these hospitals could not treat any patients 

enrolled in Medicaid or Medicare—not just minor patients receiving transgender health care. And 

in these specialized hospitals often provide pediatric services that no other hospital in their state 

can provide. For instance, in Washington, Seattle Children’s Hospital (referred for exclusion on 

December 26, 2025) is the only hospital in the state approved to provide pediatric organ 

transplants. ECF 62 ¶ 7. In Colorado, if Children’s Hospital Colorado is excluded (referred on 

December 30, 2025), “[t]here is no other facility for pediatric Medicaid patients to receive certain 

care like heart and bone marrow transplants or neurosurgery.” Fraas Decl., Ex. 30 at 12. And in 

Pennsylvania, if Children’s Hospital of Philadelphia is excluded (referred on January 15, 2026), 

“some of Pennsylvania’s most complex patients who are children and youth suffering a myriad of 

complex conditions, including pediatric genetic disorders and cancers, will have reduced access, 

and in some instances no access, to the treatment they need.” Kozak Suppl. Decl. ¶ 21. There can 

be no doubt that exclusion of major pediatric hospitals would result in “potentially devastating 

public impact on public care” to patients in their regions and undermine impacted states’ ability to 

Case 6:25-cv-02409-MTK      Document 77      Filed 02/24/26      Page 41 of 48



Page 34 - REPLY IN SUPPORT OF PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT  

Department of Justice 
100 SW Market Street 
Portland, OR 97201 

9716731880 / Fax: 9716735000 

run a functioning Medicaid system. Fraas Decl., Ex. 30 at 21; see also, e.g., ECF 62 ¶ 12 

(explaining there would be no way to timely provide specialized care to many medically-

complicated Medicaid patients in Washington if Seattle Children’s Hospital was excluded); Flores-

Brennan Suppl. Decl. ¶ 9 (“If CHCO is lost as a Medicaid provider, some of Colorado’s most 

complex patients who are children and youth suffering a myriad of complex conditions will have 

no other access to the treatment they need.”); Connolly Suppl. Decl. ¶¶ 6-8 (explaining that 

because Children’s Minnesota is a regional provider of specialized pediatric care, “there is no other 

facility or group of facilities that could take its place” and it would “undermine the state’s pediatric 

healthcare system”); Phelan Suppl. Decl. ¶ 5 (explaining that if Lurie’s Children’s was unable to 

serve Medicaid patients, “some of Illinois’s children and youth suffering a myriad of complex 

conditions may have no other access to the treatment they need”); Kozak Suppl. Decl. ¶¶ 17, 20-

21 (exclusion of Children’s Hospital of Philadelphia would “undermine the state’s pediatric 

healthcare system in southeastern Pennsylvania . . . , where almost half a million children enrolled 

in Medicaid and CHIP reside” and leave some children with “complex conditions” with no or 

reduced access to the treatment they need); Marqusee Suppl. Decl. ¶ 18 (“If Boston Children’s 

Hospital were no longer able to care for Medicaid clients, MassHealth would lose a trusted partner 

and provider for some of the highest acuity and most vulnerable pediatric patients in the 

Commonwealth.”). 

In addition, the impairment of the Plaintiff States’ government interest in regulating the 

practice of medicine is straightforwardly irreparable injury. Cf. Trump, 606 U.S. at 859 (holding 

that the improper intrusion “on a coordinate branch of Government” constitutes irreparable harm 

(quoting INS v. Legalization Assistance Project of L.A. Cnty. Fed’n of Labor, 510 U.S. 1301, 1306 

(1993) (O’Connor J., in chambers) (internal quotation marks omitted))). Here, as described above 

(supra § III.B.1), the Kennedy Declaration infringes on the States’ right to regulate the practice of 

medicine—including setting and enforcing the standards of care for physicians and hospitals 

within their states, a prerogative they have enjoyed since “time immemorial.” Dent, 129 U.S. at 
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122. And the balance of equities and public interest clearly favor an injunction here, where the 

Secretary’s Declaration has no grounding in lawful authority whatsoever. See Washington v. 

Trump, 145 F.4th 1013, 1037 (9th Cir. 2025) (holding injunctive relief served the public interest 

where it enjoined government action that was “beyond its authority”). 

Accordingly, the Court should enjoin Defendants and their officers, agents, servants, 

employees, and attorneys, including those at HHS-OIG, from enforcing, implementing, giving 

effect to, or relying on the Kennedy Declaration—or a materially similar policy which supersedes 

or purports to supersede the professionally recognized standards of care that exist in the Plaintiff 

States—against any provider in the Plaintiff States. 

IV. CONCLUSION 

The Court should grant summary judgment to the Plaintiff States, deny Defendants’ motion 

to dismiss, hold the Kennedy Declaration unlawful and set it aside, and enter a permanent 

injunction. 

DATED this 24th day of February 2026. 
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SUPPLEMENTAL DECLARATION OF ADELA FLORES-BRENNAN 

I, Adela Flores-Brennan, declare as follows: 

1. I am over 18 years of age, competent to testify, and make this declaration based

on my personal knowledge. 

2. I am the Medicaid Director for the Colorado Department of Health Care Policy

and Financing (HCPF). This declaration incorporates and supplements my declaration dated 

December 29, 2025, submitted as ECF # 40.  

Children’s Hospital Colorado 

3. I am aware that on December 30, 2025, the official Department of Health and

Human Services (HHS) X account posted to the social media platform X an announcement that 

HHS General Counsel Mike Stuart referred Children’s Hospital Colorado (CHCO) to the HHS 

Office of Inspector General “for failure to meet recognized standards of health care per the 

@HHSGov @SecKennedy declaration that sex-rejecting procedures for children and adolescents 

are neither safe nor effective ….” 

4. CHCO is the premier children’s hospital in Colorado and the Rocky Mountain

Region for pediatric services. It is recognized as one of the top ten children’s hospitals in the 

country for cardiology and heart surgery, diabetes and endocrinology, pulmonology and lung 

surgery, cancer treatment, and in treating gastroenterology and gastronomic issues. CHCO 

provides comprehensive pediatric care in Colorado at its hospital on Anschutz Medical Campus 

and at several locations throughout the region. It is 100% dedicated to caring for kids at all ages 

and stages of growth, with more than 3,000 pediatric specialists and more than 8,000 full-time 

employees helping to carry out CHCO’s mission. CHCO is the only dedicated Level 1 trauma 

center in the region, handling the most challenging emergencies, and CHCO offers emergency 
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and urgent care at multiple locations, as well as numerous specialty care centers and clinics. It is 

also at the forefront of research in childhood disease with several nationally and internationally 

recognized medical and surgical programs. Together, with its partners, CHCO is responsible for 

virtually all of the pediatric research published in the Rocky Mountain region for at least a 

decade. Further, CHCO provides treatment to many Medicaid members who are following 

specific existing treatment pathways, such as treatment for cancer or neurological disorders. The 

timing of much of the care that CHCO provides is critical to the growth and development of 

children and youth with special health care needs such as autism spectrum disorder, cerebral 

palsy, type I diabetes, and heart disease. 

5. As one specific example, CHCO is the only hospital in Colorado approved to

provide pediatric organ transplants. If a child on Medicaid needed an organ transplant, and 

CHCO were excluded from that program, there would be no provider in Colorado capable of 

providing them with this medically necessary care. 

6. In state fiscal year 2025, CHCO served 6,367 Medicaid members in an inpatient

setting and received over $162 million in reimbursement for those members demonstrating the 

critical role they play in serving Colorado’s pediatric population. CHCO served 113,346 

Medicaid members in outpatient settings throughout Colorado, receiving over $175 million in 

reimbursement. In state fiscal year 2025, CHCO saw 114,373 unique Medicaid members total. 

7. Colorado’s Medicaid program (HCPF) relies on CHCO to provide this important

care and would likely be unable to provide it in a timely way if CHCO were no longer able to 

care for Medicaid members. Federal law, including Early and Periodic Screening, Diagnostic, 

and Treatment, requires that HCPF provide for timely treatment of members age 21 and younger. 

If CHCO were unable to provide care to Medicaid members, HCPF’s ability to comply with 
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these laws would be jeopardized. HCPF would likely need to send members out of state for 

necessary care, resulting in high transportation costs and out-of-state hospital rates. Moreover, 

necessary and critical care would likely be delayed since CHCO is a regional medical facility. If 

access to it were lost, there is no other facility or group of facilities that could take its place. 

8. Moreover, Colorado’s Medicaid provider network relies on CHCO for other

purposes. CHCO works with the University of Colorado School of Medicine to offer pediatric 

medical training programs including advanced practice student, medical student, residency, and 

fellowship programs, and internships. The training programs send medical providers to staff 

hospitals and clinics throughout the state of Colorado providing specialized pediatric care that 

would otherwise be unavailable. If CHCO were unable to continue operating and providing care 

to Medicaid members, it would undermine the state’s pediatric healthcare system. 

9. If CHCO is lost as a Medicaid provider, some of Colorado’s most complex

patients who are children and youth suffering a myriad of complex conditions will have no other 

access to the treatment they need. It would not be possible for Colorado to cover all of the care 

that CHCO provides to Medicaid members using state only funds. 

Denver Health 

10. I am aware that in response to the “Declaration of the Secretary of the Department

of Health and Human Services Re: Safety, Effectiveness, and Professional Standards of Care for 

Sex-Rejecting Procedures on Children and Adolescents,” as well as to the various posts on the 

official HHS X account announcing that HHS General Counsel Mike Stuart has referred a 

number of hospitals and institutions to the Office of Inspector General “for failure to meet 

professional recognized standards of health care,” Denver Health made the decision in early 

January 2026 to suspend gender affirming care to youth. 
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11. Denver Health is Colorado’s primary safety-net health system having been in

operation since 1860. As a comprehensive, integrated health system, Denver Health provides 

hospital and emergency care to its patients and promotes continuity of care, assuring that health 

care is delivered in the most efficient, cost-effective setting. Denver Health cares for nearly 25% 

of Denver’s population annually, delivering one in three babies in the Denver-area, and 

providing care to particularly vulnerable populations like people experiencing poverty, 

uninsured, pregnant teens, substance use issues, victims of violence and the unhoused 

population. Denver Health is nationally recognized for their high-quality Emergency and Clinical 

Care, Diabetes, Maternity, and Primary Care, Paramedic Services, and Nursing Staff. 

12. In state fiscal year 2025, Denver Health served 10,748 Medicaid members in an

inpatient setting and received over $104 million in reimbursement for those services. Denver 

Health served 112,046 Medicaid members in outpatient settings throughout the Denver Metro 

Area and Winter Park, receiving over $182 million in reimbursement demonstrating the critical 

role they play in serving Colorado’s population. In state fiscal year 2025, Denver Health saw 

112,183 unique Medicaid members total. 

13. HCPF relies on Denver Health to provide this care and would likely be unable to

provide it in a timely way if Denver Health were no longer able to care for Medicaid members. 

Federal law, including Early and Periodic Screening, Diagnostic, and Treatment, requires that 

HCPF provide for timely treatment of adult members, as well as members age 21 and younger. If 

Denver Health were unable to provide care to Medicaid members, HCPF’s ability to comply 

with these laws would be jeopardized. HCPF would likely need to send members out of state for 

necessary care, resulting in high transportation costs. Moreover, necessary and critical care 

would likely be delayed since Denver Health is a regional medical facility and the only Level I 
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Trauma Center in the City and County of Denver. If access to it were lost, there is no other 

facility or group of facilities that could take its place. 

14. Moreover, Colorado’s Medicaid provider network relies on Denver Health for

other purposes. Denver Health is part of Denver Health and Hospital Authority (DHHA). DHHA 

is an integrated health care system which includes the hospital and several other pieces that are 

dependent upon the hospital. DHHA runs: Denver Health Medical Plan, a nonprofit health 

insurance plan; Rocky Mountain Poison and Drug Center, which handles more than 40,000 calls 

related to poisoning emergencies each year; Denver Health Paramedic Division, which provides 

911 Advanced Life Support, Emergency Medical Services and ambulance transportation to the 

City and County of Denver, Denver International Airport, as well as several surrounding cities 

and counties; EMS Education Department which trains paramedics, EMTs, and first responders; 

Public Health Institute at Denver Health, which works with the Denver Department of Public 

Health and Environment to oversee medical investigations and disease control; Correctional Care 

Medical Facility, providing inpatient and outpatient care for justice involved populations through 

a guarded and locked unit within the hospital; Winter Park Medical Center, which provides 

emergency, urgent care, sports medicine and primary care at the base of Winter Park Resort; a 

hospital-based Federally Qualified Health Center, which is the 8th largest in the country by 

patient volume; and 19 School Based Health Centers, which provide healthcare access to the 

nearly 90,000 children in the Denver Public School system. If Denver Health were unable to 

continue operating and providing care to Medicaid members, it would undermine the state’s 

healthcare system and the Denver Metro area’s emergency response system. 

15. If Denver Health is lost as a Medicaid provider, some of Colorado’s most

vulnerable and disenfranchised patients suffering from multifaceted healthcare challenges will 
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have no other access to the treatment they need. It would not be possible for Colorado to cover 

all of the care that Denver Health provides to Medicaid members using state only funds. 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. 

EXECUTED this 23rd day of February, 2026. 

______________________________________ 
Adela Flores-Brennan  
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SUPPLEMENTAL DECLARATION OF LAURA PHELAN 

I, Laura Phelan, declare as follows: 

1. I am over the age of 18, competent to testify as to the matters herein, and make this 

declaration based either on personal knowledge, in consultation with agency staff, or from 

information that has been provided to and reviewed by me. 

2. I am the Administrator of the Division of Medical Programs at the Illinois 

Department of Healthcare and Family Services ("HFS"). I am the designated State Medicaid 

Director for the Illinois State Medicaid program and the Illinois Children's Health Insurance 

Program ("CHIP"). 

3. HFS is the single designated state agency responsible for administering Illinois's 

Medical Assistance Program, which includes Illinois's Medicaid program and CHIP. HFS 's 

mission is to improve access to quality healthcare for the individuals enrolled in its programs, 

while simultaneously containing costs and maintaining program integrity. 

4. HFS is aware that the federal government has threatened to exclude certain 

healthcare providers and entities from participating in federal healthcare programs, including 

Medicaid. The Illinois Medical Assistance Program relies on Ann & Robert H. Lurie Children' s 

Hospital of Chicago ("Lurie Children's") to provide care to children covered by Medicaid and 

would be impacted if the federal government excluded Lurie Children's from participation in 

Medicaid. 

5. Specifically, Lurie Children's is a leading pediatric Medicaid provider in the state, 

and in state fiscal year 2025, it served 89,178 Medical Assistance Program clients. The Illinois 

Medical Assistance Program would likely be unable to provide this same level of care in a timely 

manner if Lurie Children's were no longer able to care for Medicaid clients, and some of Illinois' s 
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children and youth suffering a myriad of complex conditions may have no other access to the 

treatment they need. 

6. Further, it would not be possible for Illinois to cover all the care that Lurie 

Children's provides to Medicaid clients using state only funds. In state fiscal year 2025 alone, 

Illinois paid over $386 million for the provision of care to Medical Assistance Program clients at 

Lurie Children's. lliinois requested federal reimbursement for over half of that amount. 

7. These harms are compounded by the fact that, under 42 C.F.R. Part 438, the federal 

government requires states participating in Medicaid to maintain a network of providers that is 

sufficient in number, mix, and geographic distribution to meet the needs of the anticipated number 

of enrollees in the service area. Lurie Children's provides vital services in several specialty areas, 

some of which may not be available from other providers in the state. To the extent the federal 

government is threatening to exclude Lurie Children's from the Illinois Medical Assistance 

Program's provider network, it could also threaten to undermine the state's efforts to meet these 

federal requirements. 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. 

EXECUTED this 20th day of February, 2026. 

Laura Phelan 

2 

Case 6:25-cv-02409-MTK      Document 79      Filed 02/24/26      Page 3 of 3



 
 

 

DAN RAYFIELD 
Attorney General 
ALLIE M. BOYD #163478 
BRIAN SIMMONDS MARSHALL #196129 
LAUREN ROBERTSON #124362  
Senior Assistant Attorneys General  
KATE E. MORROW #215611  
YOUNGWOO JOH #164105 
Assistant Attorneys General 
Oregon Department of Justice 
100 SW Market Street 
Portland, OR 97201 
Telephone: (971) 673-1880 
Fax: (971) 673-5000 
Email: allie.m.boyd@doj.oregon.gov  

brian.s.marshall@doj.oregon.gov  
lauren.robertson@doj.oregon.gov  
kate.e.morrow@doj.oregon.gov  
youngwoo.joh@doj.oregon.gov 

 
Attorneys for State of Oregon 
 
 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF OREGON 

EUGENE DIVISION 
 
 

STATE OF OREGON, et al., 
 

Plaintiffs, 
 
v. 
 
ROBERT F. KENNEDY, JR., in his official 
capacity as the Secretary of the Department 
of Health and Human Services, et al., 

 
Defendants. 

 

No. 6:25-cv-02409-MTK 
 
SUPPLEMENTAL DECLARATION  
OF JOANNE MARQUSEE 

Case 6:25-cv-02409-MTK      Document 80      Filed 02/24/26      Page 1 of 7



DECLARATION OF JOANNE MAROUSEE 

I, Joanne Marqusee, declare as follows: 

1. I am over 18 years of age, competent to testify, and make this declaration based on

my personal knowledge. 

Personal and Agency Background 

2. I am the Assistant Secretary of the Massachusetts Executive Office of Health and

Human Services (EOIIBS). I have held this position since March 2023. I make this declaration as 

a representative of EOHHS, in part based on the business records of the Commonwealth of 

Massachusetts, in part based on publicly available information that I have reviewed, and in part 

based on my personal experience and knowledge. In my official capacity and based on my personal 

experience and knowledge, I am familiar with the facts and circumstances set forth herein and, if 

required to testify about them, would and could competently do so. 

3. Prior to my current position at EOHHS, I spent 30 years in several community

hospitals and academic medical centers in progressively more senior roles, including 17 years at 

Beth Israel Deaconess Medical Center, 5 years as a Chief Operating Officer of the Hallmark Health 

System (now called Melrose-Wakefield), and 7 years as Chief Executive Officer and President of 

Cooley Dickinson, a community hospital that is part of the Mass General Brigham health system. 

I have a master's degree in Public Policy from the Harvard Kennedy School and a Bachelor's 

degree in Linguistics from Cornell University. 

4. EOHHS is the single state agency responsible for administering the Massachusetts

Medicaid program. The agency's mission includes improving the overall health of this state's 

residents by promoting affordable access to medically necessary care. 

5. EOHHS administers several publicly funded programs that enable qualifying

Massachusetts residents to access free or low-cost health care coverage. These programs include 

1SUPPLEMENTAL DECLARATION 
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the Medicaid plan, Children's Health Insurance Program (CHIP), and the 1115 Demonstration 

Project-collectively known in Massachusetts as "MassHealth." Jointly funded by state and 

federal dollars, MassHealth provides coverage for a wide range of health care services to children, 

the elderly, families, and individuals with disabilities. 

6. To be eligible for MassHealth, individuals must meet certain criteria, including 

residency, income and immigration status requirements. Massachusetts expanded Medicaid 

coverage under the Affordable Care Act in 2014, expanding the eligible population. 

7. To be eligible to provide and bill for MassHealth services, an in-state provider must 

be an enrolled provider with MassHealth, meeting all required conditions of participation. 

Medicare certification is a required condition of participation for MassHealth acute hospitals. 

8. In state fiscal year 2025, roughly 2 million Massachusetts residents or 

approximately 27-28% percent of the Commonwealth's population was covered by MassHealth, 

with an average caseload of over 730,000 children. 

9. MassHealth provides low-income individuals with access to comprehensive 

healthcare coverage at no or low cost. MassHealth's coverage includes medical, dental, mental 

health, substance use disorder treatment and home and community-based services and supports. 

Boston Children's Hospital 

10. I am aware that on January 15, 2026, the official Department of Health and Human 

Services (HHS) General Counsel Mike Stuart X account posted to the social media platform X an 

announcement that Stuart "referred" Boston Children' s Hospital, among others, to the HHS Office 

of Inspector General for "operat[ing] outside recognized standards of healthcare and entirely 

outside @SecKennedy' s declaration that sex-rejecting procedures for children and adolescents are 

neither safe nor effective." 
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11. Boston Children's Hospital is a premier children's hospital renowned worldwide 

for setting the standard in pediatric care. It is consistently ranked among the top children's and 

specialized hospitals in the world. It also has been named number 1 in specific service areas, 

including neonatology, nephrology, and urology.1 

12. Boston Children's Hospital provides a multitude of specialized and high-acuity 

programs for children. These include but are not limited to advanced congenital cardiac surgery 

and interventional cardiology, pediatric organ transplantation, comprehensive inpatient pediatric 

oncology and cellular therapies, neonatal intensive care, high-volume pediatric critical care and 

extracorporeal membrane oxygenation (ECMO), a dedicated pediatric dialysis unit, fetal surgery, 

pediatric sleep program for sleep disorders, multidisciplinary programs for rare and complex 

disorders (for example, genetic, metabolic, craniofacial, and complex aitway disorders), 

specialized developmental and behavioral pediatrics, and specialized pediatric trauma and 

emergency care that are difficult to replicate elsewhere in Massachusetts or the broader New 

England region. 

13. As an example of Boston Children's Hospital's unparalleled service provision 

capabilities, Boston Children's Hospital's Benderson Family Heart Center has the largest pediatric 

cardiac and pediatric catheterization programs in the region, seeing patients with rare and genetic 

diseases and conditions.2 

14. Boston Children's Hospital is the regional referral center for New England, 

receiving patients referred for congenital heart disease, childhood cancers, cerebral palsy, 

cerebrovascular surgery, congenital diaphragmatic hernia, epilepsy, spina bifida, stroke, and other 

rare diseases from facilities across New England. 

1 https://www.child ren shosp ital.org/about-us/awa rd s-accolad es 
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15. Boston Children's Hospital is a global leader in advancing pediatric research. 

According to Boston Children's Hospital, over 3,000 researchers work in Boston Children's 

Hospital's research arm. It reports that its research faculty publish over 80 research papers per 

week, including in the top 25 scientific journals. They have made advances in rare disease 

discovery, neurosciences, blood diseases, cancer, genetics and genomics, stem cell biology, 

bioinformatics, cardiac device development, and cell and gene therapies. 

16. Boston Children's Hospital operates 477 inpatient beds at its Boston campus, 

demonstrating the critical role they play in serving children in the Commonwealth. Its capacity, 

especially, for extremely complex, rare, and acute pediatric cases, is unparalleled in the region and, 

as reported by Boston Children's Hospital, accounts for 69% of the Massachusetts average 

pediatric daily census. 

17. In fiscal year 2024, Boston Children's Hospital had a public payer mix of 42.7%, 

with 32.5% ofits patients enrolled in MassHealth or a MassHealth- contracted managed care entity. 

As a freestanding pediatric acute hospital, Boston Children's Hospital receives an increase in its 

base payment under the MassHea1th adjudicated payment amount per discharge (APAD) 

methodology, and also is entitled to outlier payments for any infant and pediatric discharges with 

exceptionally high costs or exceptionally long lengths of stay. In total, the hospital served nearly 

83,000 MassHealth members in 2024 and over 86,500 in 2025. It received $345.8 million and 

$374 6 million for services rendered to those members in 2024 and 2025, respectively. 

18. As these numbers demonstrate, the MassHealth program relies on Boston 

Children's Hospital to provide care to its members. If Boston Children's Hospital were no longer 

able to care for Medicaid clients, MassHealth would lose a trusted partner and provider for some 

of the highest acuity and most vulnerable pediatric patients in the Commonwealth 
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19. Federal law, including Early and Periodic Screening, Diagnostic, and Treatment, 

requires the Commonwealth's Medicaid program to provide for timely treatment of clients age 21 

and younger. If Boston Children's Hospital were unable to provide care to Medicaid members, the 

program's ability to comply with these laws might be jeopardized. Members who would otherwise 

be seen by Boston Children's Hospital would need to seek care through other providers, but such 

providers may not have the capacity to provide the treatment needed. With a large percentage of 

pediatric beds in Massachusetts suddenly unavailable to MassHealth patients, the other hospitals 

with pediatric capacity could be overwhelmed by the increase in volume, risking delays in service 

or requiring out of state care for some highly specialized services. 

20. Even with comparable and timely services at alternative hospital locations, 

MassHealth patients will face disruptions to their care team. As Boston Children' s Hospital treats 

some of the most complex medical cases, including those requiring collaboration across many 

disciplines and significant case management, finding new care team members and starting from 

scratch can be time consuming and difficult, and may interrupt the member's continuity of care. 

21. Furthermore, the Commonwealth's provider network relies on Boston Children's 

Hospital and its ability to participate in the MassHealth program. From a financial standpoint, 

losing Boston Children's Hospital as a MassHealth provider could increase other hospitals' 

financial needs as they work to absorb the patient volume or acuity capacity that Boston Children's 

Hospital currently serves. It could thus require additional state resources to be expended, to support 

the other hospitals in the Commonwealth that would need to absorb Boston Children's Hospital 's 

current MassHealth caseload, or, in the event in-state hospitals are not equipped to serve some of 

that caseload, to pay increased costs of transportation and service provision for services that 

MassHealth members may need to obtain outside of Massachusetts. 
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I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. 

(>' 

EXECUTED this I: ':l day of .(Zhrvu.-Vc) , 2026. 

/ ,{NAME] V / _/ 
i.,,/ 
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SUPPLEMENTAL DECLARATION OF JOHN CONNOLLY 

I, John Connolly, declare as follows: 

1. I am over 18 years of age, competent to testify, and make this declaration based on 

my personal knowledge. 

Personal and Agency Background 

1. I am a Deputy Commissioner of the Minnesota Depmtment of Human Services, 

which is referred to as OHS, and the State of Minnesota's Medicaid Director. l have been an 

employee of the State of Minnesota and have worked at OHS for a little over two years. I have 

overseen the state's Medicaid program and MinnesotaCare, described herein, the entire time of my 

employment with the State of Minnesota. I have served in state or county government in the area 

of health policy or public health for approximately ten years. 

2. I am aware that on January 5, 2026, the official Department of Health and Human 

Services (HHS) X account posted to the social media platform X an announcement that HHS 

General Counsel Mike Stuart referred Children's Minnesota to the HHS Office of Inspector 

General "for failure to meet professional recognized standards of health care." The announcement 

included the statement that "The HHS @SecKennedy declaration made clear that sex-rejecting 

procedures for children and adolescents are neither safe nor effective. @HHSOGC and 

@HHSGOV will continue to take all necessary action to protect children all across the nation." 

True and correct screen captures of both Mike Stuart's X.com post, and HHS's re-post, are pasted 

below: 
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HHS General Counsel Mike Stuart ~ l'J 
@HHSGCMikeStuart 

0 

Another day, another sad referral. When I say we will protect children, 
well, that's exactly what I mean. 

Today, I referred for investigation to @OIGatHHS another hospital­
Children's Minnesota including its Gender Health program- for failure to 
meet recognized standards of health care. According to claims data, the 
hospital has billed extensively for hormone therapy. 

The HHS @SecKennedy declaration made clear that sex-rejecting 
procedures for children and 
adolescents are neither safe nor effective. @HHSOGC and @HHSGov 
will continue to take all necessary action to protect children all across 
the nation. 

5:35 PM • Jan 5, 2026 • 66,1K Views 

la!II HHS t) m @HHSGov 

0 ... 

We will hold EVERY provider of sex-rejecting procedures for children and 
adolescents accountable for failure to meet recognized standards of 
health care. 

e HHS General Counsel Mike Stuart ~ rJ @HHSGCMikeStuart • Jan 5 

Another day, another sad referral. When I say we will protect children, well, 
that's exactly what I mean. 

Today, I referred for investigation to @OIGatHHS another hospital- Children's 
Minnesota including its Gender Health program- for failure to meet recogniz ... 
Show more 

7:46 PM • Jan 5, 2026 • 60.2K Views 

3. Children ' s Minnesota is the only health system in the state of Minnesota that cares 

exclusively for children from before birth through young adulthood. Children ' s Minnesota draws 

patients from Minnesota, Wisconsin, Iowa, North Dakota, South Dakota, and beyond, and offers 

a full range of pediatric specialty services, critical care, and clinics. Children ' s Minnesota holds 

the distinctions of being a Level I Trauma Center and a Level I Children ' s Surgery Center as 

ranked by the American College of Surgeons. According to Children ' s Minnesota's website, 
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Children ' s Minnesota is one of the largest freestanding pediatric health systems in the United 

States, with two hospitals, nine primary care clin'ics, seven rehabilitation care sites, and nine 

specialty care sites. Children's Minnesota operates as an independent not-for-profit health system. 

4. According to Children's Minnesota's 2024 annual report (the most recent report 

available at the time of this declaration) Children' s Minnesota served I 67,610 total patients 

(excluding primary care patients) with 24,758 surgical procedures and 86,504 emergency 

department visits. 

5. Also according to Children's Minnesota reported data, approximately half of their 

services are provided to patients who rely on medical assistance (including Minnesota 's Medicaid 

plan, Medical Assistance). According to information provided by Children's Minnesota, and on 

information and belief, approximately 32 percent of its revenue comes from the Medicaid program. 

Its operating budget therefore relies heavily on Medicaid reimbursements to support the staffing 

and services it provides. 

6. Minnesota 's Medical Assistance program relies on Children's Minnesota to provide 

the specialized care that they do and would likely be unable to provide it in a timely way if 

Children's Minnesota were no longer able to care for Medicaid clients. Federal law, including 

requirements relating to early and periodic screening, diagnosis, and treatment, requires that 

Minnesota's Medicaid program provide for timely treatment of clients age 21 and younger. If 

Children's Minnesota were unable to provide care to Medicaid clients, Minnesota 's ability to 

provide for these services would be jeopardized. Minnesota's MA program would likely need to 

send clients out of state for necessary care, resulting in high transportation costs. Moreover, 

necessary and critical care would likely be delayed since Children's Minnesota is a regional 
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medical facility. If access to it were lost, there is no other facility or group of facilities that could 

take its place. 

7. Moreover, Children' s Minnesota serves a critical educational and clinical training 

role in the medical community within Minnesota, providing education and training for medical 

and physician assistant students, residents, and fellows , as well as nursing and other graduate 

students, in all departments of Children's Minnesota. If Children ' s Minnesota were unable to 

continue operating and providing care to Medicaid clients, it would undermine the state 's pediatric 

healthcare system. 

8. If Children's Minnesota is lost as a Medicaid provider, some of Minnesota's most 

complex patients who are children and youth suffering a myriad of complex conditions will 

have no other access to the treatment they need. It would not be possible for Minnesota to cover 

all of the care that Children's Minnesota provides to Medicaid clients using state-only funds . 

9. Based on public reporting, I am aware that Children' s Minnesota became so 

concerned about its ability to continue treating Medicaid patients, and the threats against 

Children' s Minnesota by HHS citing the Kennedy Declaration, that it has announced it will pause 

certain forms of gender affirming care on February 27, 2026. In their public announcement, 

Children ' s Minnesota wrote of HHS's threats: "These threats jeopardize the stability of 

Minnesota' s only comprehensive pediatric health care system, and they threaten our clinicians ' 

ability to practice medicine now and in the future." A spokesperson for the hospital wrote in the 

statement that this was not the decision Children 's Minnesota wanted to make but felt it was 

necessary to protect its providers and the hospital. 
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I declare under penalty of pe1jury under the laws of the United States of America that the 

foregoing is true and correct. 

EXECUTED this 23rd day of February, 2026. 
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SUPPLEMENTAL DECLARATION OF SALLY A. KOZAK 

I, Sally A. Kozak, pursuant to 28 U.S.C. § 1746, declare as follows: 

1. I am a resident of the Commonwealth of Pennsylvania. I am over the age of 18,

competent to testify as to the matters herein, and make this declaration based on my personal 

knowledge. 

2. I am the State Medicaid Director and the Deputy Secretary for the Office of

Medical Assistance Programs for the Pennsylvania Department of Human Services (“PA DHS”). 

I have held that position since 2017. This declaration incorporates and supplements my 

declaration dated January 5, 2025, submitted as ECF # 55.  

3. The Pennsylvania Medicaid Program provides children under the age of 21 access

to all medically necessary Medicaid coverable health care, diagnostic services, treatment and 

other measures described in section 1905(a) of the Social Security Act to correct or ameliorate 

defects and physical and mental illnesses and conditions discovered by the screening services, 

regardless of whether or not such services are covered under the state’s Medicaid State Plan.  

Pennsylvania’s CHIP provides health coverage to uninsured children and teens under the age of 

19 who are not eligible for or enrolled in Medicaid. 

4. Both the Medicaid program and CHIP are mainly administered through

agreements with managed care organizations in Pennsylvania. Managed care organizations 

administer Medicaid benefits to over 97 percent of Medicaid beneficiaries and 100 percent of 

CHIP beneficiaries.   

5. I am aware that on January 15, 2026, the official Department of Health and

Human Services (HHS) X account posted to the social media platform X an announcement that 

HHS General Counsel Mike Stuart referred The Children’s Hospital of Pennsylvania to the HHS 

SUPPLEMENTAL DECLARATION 
OF SALLY A. KOZAK

Case 6:25-cv-02409-MTK      Document 82      Filed 02/24/26      Page 2 of 9



 

2 

Office of Inspector General “for failure to protect children from sex-rejecting procedures – 

procedures that cause permanent terrible harm.  These hospitals appear to continue to operate 

outside recognized standards of healthcare and entirely outside Secretary Kennedy’s declaration 

that sex-rejecting procedures for children and adolescents are neither safe nor effective.”1 

6. The Children’s Hospital of Philadelphia (“CHOP”) is a premier children’s 

hospital and was the first hospital in the United States dedicated to finding cures and treating 

illnesses and injuries specific to children.  With its over 170-year history, CHOP is a nationally 

recognized pediatric research institution developing groundbreaking and life-changing treatments 

benefiting children in PA and around the world. According to CHOP’s publicly available 

information, they are recognized as best-in-class from U.S. News and World Report as ranking 

as one of the best Children’s Hospitals in the nation.   

7. CHOP provides care for thousands of children every year from Pennsylvania, 

New Jersey, and other states in inpatient, outpatient, and primary care locations.2 CHOP’s 

network includes more than 30 primary care locations throughout Pennsylvania and New Jersey. 

In its 2025 fiscal year alone, CHOP had almost 1.7 million outpatient visits, of which more than 

580,000 were for specialty care and roughly 800,000 were for primary care.3 CHOP’s 

specialized care for children includes 45 pediatric subspecialties.4  

8. For example, the Cancer Center at CHOP provides innovative treatments for all 

types of childhood cancer, with the largest pediatric oncology research program in the country.5  

Each year, the CHOP Cancer Center treats more than 500 new patients and more than 4,000 

 
1 https://x.com/HHSGCMikeStuart/status/2011946547005833419 
2 CHOP, Hospital and CHOP Care Network Statistics, https://www.chop.edu/about-us/annual-report-of-our-
financials/hospital-statistics (last visited Feb. 23, 2026). 
3 Id.  
4 CHOP, Why Choose CHOP, https://www.chop.edu/about-us/why-choose-chop (last visited Feb. 23, 2026). 
5 CHOP, Cancer Center, https://gps.chop.edu/medical-program/cancer-center (last visited Feb. 23, 2026). 
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existing patients.6  CHOP’s oncology programs include centers for cancer immunotherapy, 

proton therapy, blood and bone marrow transplant, neuro-oncology, and solid tumor cancer 

treatment.7  CHOP also has one of the largest brain tumor centers in the United States, seeing 

more than 200 new patients annually.8 CHOP led the clinical trials for the first form of CAR T-

cell therapy to be approved by the FDA for the treatment of relapsed and refractory pediatric 

acute lymphoblastic leukemia.9   

9. The Cardiac Center at CHOP is one of the largest pediatric cardiac centers in

North America.10 In a recent year, CHOP performed 898 cardiothoracic surgeries (528 of which 

were open heart), 1,676 cardiac catheterizations, and had almost 41,000 outpatient cardiology 

visits.11 The Cardiac Center’s programs include early diagnosis, monitoring and planning during 

pregnancy through its Fetal Heart Program, one of the largest in North America, and specialized 

programs to treat children with heart conditions such as advanced heart failure and pulmonary 

vein stenosis; and a wide range of congenital and acquired cardiac conditions.12  

10. The CHOP Sickle Cell and Red Cell Disorders Curative Therapy Center offers

cutting-edge care from multiple experts for children with sickle cell disease, beta thalassemia 

(Cooley’s anemia), and other red cell disorders.13   Clinical trials for gene therapy for the 

treatment of sickle cell disease took place at CHOP, which is one of the approved sites that offers 

6 CHOP, Why Choose Us for Cancer Treatment, https://www.chop.edu/centers-programs/cancer-center/why-choose-
us (last visited Feb. 23, 2026). 
7 Id.  
8 Id.  
9 Id.  
10 CHOP, Why Choose Us for Cardiac Care, https://www.chop.edu/centers-programs/cardiac-center/why-choose-us 
(last visited Feb. 23, 2026). 
11 Id.  
12 CHOP, Fetal Heart Program, https://www.chop.edu/centers-programs/fetal-heart-program (last visited Feb. 23, 
2026). 
13 CHOP, Sickle Cell and Red Cell Disorders Curative Therapy Center (CuRED), https://www.chop.edu/centers-
programs/sickle-cell-and-red-cell-disorders-curative-therapy-center-cured (last visited Feb. 23, 2026). 
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these new therapies.14 

11. CHOP’s Center for Fetal Diagnosis and Treatment is the largest and highest

volume fetal program in the world, having cared for more than 35,000 expectant parents since 

opening in 1995, with over 7,402 deliveries in its Special Delivery Unit since June 2008.15  The 

Center has cared for patient families from all 50 states and more than 70 countries.16 The Center 

provides complete care for women carrying babies with known birth defects, from diagnosis and 

prenatal management through fetal surgery, to delivery and care after birth.  This Center is one of 

few in the country that provides open fetal surgery before birth, having performed over 2,565 

fetal surgeries for life-threatening conditions, as well as a range of other fetal interventions.17 

12. CHOP’s Newborn/Infant Intensive Care Units at two locations offer technology

and teams that care for babies with health issues related to prematurity; birth defects; lung, heart 

and gastrointestinal conditions; and other disorders.18  The Philadelphia campus treats more than 

1,000 inpatients each year and is a Level IV NICU, able to provide the highest level of medical 

care.19  The newer NICU at CHOP’s King of Prussia campus provides Level III care for 

seriously ill newborns.20 

13. CHOP’s Center for Thoracic Insufficiency Syndrome is the first program in the

nation devoted solely to treating children, teens and young adults with thoracic insufficiency 

14 CHOP, Gene Therapy for Sickle Cell Disease, https://www.chop.edu/gene-therapy-sickle-cell-disease (last visited 
Feb. 23, 2026). 
15 CHOP, Richard D. Wood Jr. Center for Fetal Diagnosis and Treatment, https://www.chop.edu/centers-
programs/center-fetal-diagnosis-and-treatment (last visited Feb. 23, 2026). 
16 CHOP, Why choose the Wood Center for Fetal Diagnosis and Treatment, https://www.chop.edu/centers-
programs/center-fetal-diagnosis-and-treatment/why-choose-center-fetal-diagnosis-and-treatment (last visited Feb. 
23, 2026). 
17 Id.  
18 CHOP, Newborn/Infant Intensive Care Unit (N/IICU), https://www.chop.edu/centers-programs/newborn-infant-
intensive-care-unit-niicu (last visited Feb. 23, 2026). 
19 CHOP, Why choose us for neonatal intensive care, https://www.chop.edu/centers-programs/newborn-infant-
intensive-care-unit-niicu/why-choose-chop-neonatal-intensive-care (last visited Feb. 23, 2026). 
20 Id.  
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syndrome, a complex spine and chest wall condition that affects normal breathing and lung 

growth.21  CHOP offers families individualized treatment plans which may include vertical 

expandable prosthetic titanium ribs, a treatment invented at CHOP.22 

14. CHOP’s Congenital Hyperinsulinism Center is the largest and most active

hyperinsulinism center in the world, having treated more than 1,900 children.23  The Center has 

set the standard for care worldwide and has a cure rate for focal hyperinsulinism of 97%.24  

15. The Pediatric Transplant Center at CHOP manages some of the most complex

pediatric cases, performing 40 to 50 organ transplants annually and exceeding national expected 

outcomes.25 The Center cares for children of all ages, from the smallest infants through young 

adults.26 

16. CHOP has been collaborative with the Pennsylvania Medicaid program and our

Medicaid managed care organizations to address the needs of Medicaid-enrolled children.  For 

example, CHOP has a contract with a Medicaid managed care organization to serve as a Patient 

Centered Ambulatory Intensive Care Center, particularly focusing on children with high acuity 

comorbid physical health and behavioral health needs.  CHOP also serves as the Telephonic 

Psychiatric Services (TiPS) provider for the southeast area of the state, providing telephonic 

consultative services to pediatricians/primary care providers seeing patients who are exhibiting 

behavioral health symptoms when the pediatricians/primary care providers lack specific training 

21 CHOP, Wyss/Campbell Center for Thoracic Insufficiency Syndrome, https://www.chop.edu/centers-
programs/center-thoracic-insufficiency-syndrome (last visited Feb. 23, 2026). 
22 Id.  
23 CHOP, Congenital Hyperinsulinism Center, https://www.chop.edu/centers-programs/congenital-hyperinsulinism-
center (last visited Feb. 23, 2026). 
24 CHOP, Why Choose CHOP for HI Treatment, https://www.chop.edu/centers-programs/congenital-
hyperinsulinism-center/why-choose-chop-hi-treatment (last visited Feb. 23, 2026). 
25 CHOP, Why Choose the Transplant Center, https://www.chop.edu/centers-programs/pediatric-transplant-
center/why-choose-transplant-center (last visited Feb. 23, 2026). 
26 Id.  
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in pediatric behavioral health.  CHOP’s Center for Violence Prevention coordinates with at least 

one Medicaid managed care organization to provide wraparound and supportive services to 

children and youth who are the victims of interpersonal or community violence, especially gun 

violence. 

17. CHOP is a critical provider of specialty services for children with medical

complexities, who are served largely by Medicaid either as the primary or secondary form of 

coverage. Nearly half of its patients are covered by Medicaid.  Without the participation of 

CHOP and their associated providers in the program, access to these specialty services would be 

adversely impacted to a significant extent, leaving many very vulnerable children and families 

either without resources or facing long waiting lists. 

18. The Medicaid managed care organizations collaborate with CHOP by providing

financial support for several special initiatives addressing social determinates of health to 

improve the health outcomes of children and families.  With respect to these initiatives, CHOP 

runs the following programs:  

a. CHOP’s Community Asthma Prevention Program offers free education and

support to Philadelphia children with asthma and their caregivers, with the goal of

improving asthma-related outcomes and reducing emergency department visits

and hospital stays. The program includes asthma prevention home visits, CHOP

Care Network Primary Care Center physician education and school-based

programs.

b. CHOP’s CAPP+ Home Repairs Program is dedicated to creating healthier living

environments for children with asthma by addressing significant structural

housing issues. By collaborating with Philadelphia home repair agencies, CAPP+
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invests an average of $25,000 per home to eliminate asthma triggers including 

mold, pest residue, and dust through repairs to roofs, plumbing leaks and other 

necessary improvements. The goal of CAPP+ is to ensure that every Medicaid 

child can grow up in a healthy home. 

c. CHOP’s Mobile Food Market involves a weekly mobile food truck that delivers

produce, proteins and milk to families living in in the Cobbs Creek neighborhood

of Philadelphia, a known food desert.

d. CHOP’s youth summer employment program, which aims to improve teens'

ability to obtain jobs, develop foundational finance skills and keep them safely

engaged over the summer.

e. CHOP’s Firearm Safety Initiative, which integrates firearm safety counseling and

gun locking device distribution into clinical care to address mental health and

community violence.

19. In state fiscal year 2025, CHOP served over 168,500 Medicaid patients and

submitted approximately 841,000 claims to PA DHS or encounters to the Medicaid managed 

care organizations for services provided.  CHOP received approximately $712,600,000 in 

reimbursement for Medicaid patients, which demonstrates the critical role CHOP plays in 

serving Pennsylvania children.  

20. Moreover, CHOP is a network Medicaid and CHIP provider for all Pennsylvania

Medicaid managed care plans and almost all CHIP managed care plans. For southeastern 

Pennsylvania, New Jersey and beyond, the CHOP hospitals and associated facilities operate out 

of over 50 locations.  At the Philadelphia main campus, CHOP operates a Level 1 Trauma Center 

for the evaluation and treatment of children with life-threatening injuries. If CHOP were unable 

SUPPLEMENTAL DECLARATION 
OF SALLY A. KOZAK

Case 6:25-cv-02409-MTK      Document 82      Filed 02/24/26      Page 8 of 9



8 

to continue operating and providing care to Medicaid clients, it would undermine the state’s 

pediatric healthcare system in southeastern Pennsylvania (which includes the city of Philadelphia 

and its surrounding counties), where almost half a million children enrolled in Medicaid and 

CHIP reside. 

21. If CHOP is no longer a Medicaid and CHIP provider, some of Pennsylvania’s most

complex patients who are children and youth suffering a myriad of complex conditions, 

including pediatric genetic disorders and cancers, will have reduced access, and in some 

instances no access, to the treatment they need.  They would likely lose access to the specialty 

care that CHOP provides.  Families would need to find new providers and facilities for kids.  

Pennsylvania would be unable to cover all the care that CHOP provides to Medicaid-enrolled 

children using state only funds.  

22. I declare under penalty of perjury under the laws of the State of Pennsylvania and

the United States of America that the foregoing is true and correct. 

DATED this 23rd day of February 2026, at Harrisburg, Pennsylvania. 

/s/ 
Sally A. Kozak 
State Medicaid Director 
Pennsylvania Department of Human Services 
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Portland, OR 97201 
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DECLARATION OF LAURYN K. FRAAS 

I, Lauryn K. Fraas, pursuant to 28 U.S.C. § 1746, declare as follows: 

1. I am an Assistant Attorney General at the Washington Attorney General’s Office. 

I represent the State of Washington in this case.  

Referrals to HHS-OIG by HHS General Counsel 

2. Attached as Exhibit 1 is a true and correct copy of a post from December 26, 2025, 

at 3:29 p.m. on the social media platform X by the U.S. Department of Health and Human Services 

General Counsel Mike Stuart’s official account. The post was saved as a PDF from the 

URL: https://x.com/HHSGCMikeStuart/status/2004695988242710776 on February 23, 2026. 

3. Attached as Exhibit 2 is a true and correct copy of a post from December 30, 2025, 

at 1:08 p.m. on the social media platform X by the U.S. Department of Health and Human Services 

General Counsel Mike Stuart’s official account. The post was saved as a PDF from the 

URL: https://x.com/HHSGCMikeStuart/status/2006110061114851333 on February 22, 2026. 

4. Attached as Exhibit 3 is a true and correct copy of a post from January 5, 2026, at 

3:35 p.m. on the social media platform X by the U.S. Department of Health and Human Services 

General Counsel Mike Stuart’s official account. The post was saved as a PDF from the 

URL: https://x.com/HHSGCMikeStuart/status/2008321502765093348 on February 22, 2026. 

5. Attached as Exhibit 4 is a true and correct copy of a post from January 9, 2026, at 

1:46 p.m. on the social media platform X by the U.S. Department of Health and Human Services 

General Counsel Mike Stuart’s official account. The post was saved as a PDF from the 

URL: https://x.com/HHSGCMikeStuart/status/2009743491186794620 on February 22, 2026. 
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6. Attached as Exhibit 5 is a true and correct copy of a post from January 15, 2026, 

at 3:40 p.m. on the social media platform “X” by the U.S. Department of Health and Human 

Services General Counsel Mike Stuart’s official account. This post was saved as a PDF from 

URL: https://x.com/HHSGCMikeStuart/status/2011946547005833419 on February 22, 2026. 

7. Attached as Exhibit 6 is a true and correct copy of a post from February 3, 2026, 

at 3:25 p.m. on the social media platform “X” by the U.S. Department of Health and Human 

Services General Counsel Mike Stuart’s official account. This post was saved as a PDF from 

URL: https://x.com/HHSGCMikeStuart/status/2018828343144010025 on February 22, 2026. 

8. Attached as Exhibit 7 is a true and correct copy of a post from February 11, 2026, 

at 10:16 a.m. on the social media platform “X” by the U.S. Department of Health and Human 

Services General Counsel Mike Stuart’s official account. This post was saved as a PDF from 

URL: https://x.com/HHSGCMikeStuart/status/2021649628639240524 on February 22, 2026. 

Other Official Social Media Posts by HHS General Counsel 

9. Attached as Exhibit 8 is a true and correct copy of a post from February 3, 2026, 

at 7:24 p.m. on the social media platform “X” by the U.S. Department of Health and Human 

Services General Counsel Mike Stuart’s official account. This post was saved as a PDF from 

URL: https://x.com/HHSGCMikeStuart/status/2018888249104531523 on February 22, 2026. 

10. Attached as Exhibit 9 is a true and correct copy of a post from February 3, 2026, 

at 7:46 p.m. on the social media platform “X” by the U.S. Department of Health and Human 

Services General Counsel Mike Stuart’s official account. This post was saved as a PDF from the 

URL: https://x.com/HHSGCMikeStuart/status/2018893885791940712 on February 22, 2026. 
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11. Attached as Exhibit 10 s a true and correct copy of a post from February 4, 2026, 

at 2:48 p.m. on the social media platform “X” by the U.S. Department of Health and Human 

Services General Counsel Mike Stuarts’s official account. This post was saved as a PDF from 

URL: https://x.com/HHSGCMikeStuart/status/2019181341158277378 on February 22, 2026. 

12. Attached as Exhibit 11 is a true and correct copy of a post from January 25, 2026, 

at 5:37 a.m. on the social media platform “X” by the U.S. Department of Health and Human 

Services General Counsel Mike Stuart’s official account. This post was saved as a PDF from the 

URL: https://x.com/HHSGCMikeStuart/status/2015418646450090475 on February 22, 2026. 

13. Attached as Exhibit 12 is a true and correct copy of a post from January 31, 2026, 

at 1:29 p.m. on the social media platform “X” by the U.S. Department of Health and Human 

Services General Counsel Mike Stuart’s official account. This post was saved as a PDF from the 

URL: https://x.com/HHSGCMikeStuart/status/2017711840747516265 on February 22, 2026. 

Official Social Media Posts by HHS 

14. Attached as Exhibit 13 is a true and correct copy of a post from December 18, 

2025, at 8:35 a.m. on the social media platform “X” by the U.S. Department of Health and Human 

Services Rapid Response’s official account. This post was saved as a PDF from the 

URL: https://x.com/HHSResponse/status/2001692812534788190 on February 22, 2026. 

15. Attached as Exhibit 14 is a true and correct copy of a post from December 18, 

2025, at 2:32 p.m. on the social media platform “X” by the U.S. Department of Health and Human 

Services’ official account. This post was saved as a PDF from the 

URL: https://x.com/HHSGov/status/2001782612021645725 on February 22, 2026. 
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16. Attached as Exhibit 15 is a true and correct copy of a post from December 22, 

2025, at 9:51 a.m. on the social media platform “X” by the U.S. Department of Health and Human 

Services’ official account. This post was saved as a PDF from the 

URL: https://x.com/HHSGov/status/2003161583879430349 on February 22, 2026. 

17. Attached as Exhibit 16 is a true and correct copy of a post from January 5, 2026, 

at 5:46 p.m. on the social media platform “X” by the U.S. Department of Health and Human 

Services’ official account. This post was saved as a PDF from the 

URL: https://x.com/HHSGov/status/2008354412666740839 on February 22, 2026. 

18. Attached as Exhibit 17 is a true and correct copy of a post from January 18, 2026, 

at 10:00 a.m. on the social media platform “X” by the U.S. Department of Health and Human 

Services Rapid Response’s official account. This post was saved as a PDF from the 

URL: https://x.com/HHSResponse/status/2012948103117017172 on February 22, 2026. 

News Articles & Hospital Press Release 

19. Attached as Exhibit 18 is a true and correct copy of an article published  

February 17, 2026, by Joseph Goldstein at The New York Times titled “Manhattan Hospital Ends 

Medical Treatment for Transgender Youth.” This article was saved as a PDF from 

URL: https://www.nytimes.com/2026/02/17/nyregion/nyu-hospital-transgender-youth.html on 

February 23, 2026. 

20. Attached as Exhibit 19 is a true and correct copy of an article published  

January 2, 2026, by Tony Gorman at Colorado Public Radio News titled “Youth gender affirming 

care suspended at Children’s Hospital Colorado and Denver Health.” This article was saved as a 
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PDF from URL: https://www.cpr.org/2026/01/02/youth-gender-affirming-care-suspended-

childrens-hospital-denver-health/ on February 23, 2026. 

21. Attached as Exhibit 20 is a true and correct copy of the Children’s Minnesota 

Hospital’s webpage titled “Gender Health.” This webpage was saved as a PDF from 

URL: https://www.childrensmn.org/services/care-specialties-departments/gender-health/ on 

February 22, 2026. 

22. Attached as Exhibit 21 is a true and correct copy of an article published  

January 12, 2026, and updated on January 13, 2026, by Joe Schulz at Wisconsin Public Radio titled 

“Children’s Wisconsin, UW Health stop providing gender-affirming treatments for minors.” This 

article was saved as a PDF from URL: https://www.wpr.org/news/childrens-wisconsin-uw-health-

stop-providing-gender-affirming-treatments-Minors on February 23, 2026. 

23. Attached as Exhibit 22 is a true and correct copy of an article published  

January 27, 2026, by Becca Most at The News Tribune titled “Tacoma children’s hospital closes 

gender-affirming care clinic.” This article was saved as a PDF from 

URL: https://www.thenewstribune.com/news/local/article314477495.html on February 21, 2026. 

24. Attached as Exhibit 23 is a true and correct copy of an article published  

February 4, 2026, by The Spokesman-Review titled “Mary Bridge leaders cite 2 federal threats 

behind gender clinic closure.” This article was saved as a PDF from 

URL: https://www.spokesman.com/stories/2026/feb/04/mary-bridge-leaders-cite-2-federal-

threats-behind-/ on February 23, 2026. 

25. Attached as Exhibit 24 is a true and correct copy of an article published  

February 5, 2026, by Theresa Gaffney at Stat News titled “Amid federal pressure, more hospitals 
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stop gender-affirming care for minors.” This article was saved as a PDF from 

URL: https://www.statnews.com/2026/02/05/hospitals-stop-gender-care-minors-trump-

administration-pressure on February 23, 2026. 

Federal Government Website Materials  

26. Attached as Exhibit 25 is a true and correct copy of the Centers for Medicare & 

Medicaid Services’ webpage titled “October 2025 Medicaid & CHIP Enrollment Data Highlights”. 

This webpage was saved as a PDF from URL: https://www.medicaid.gov/medicaid/national-

medicaid-chip-program-information/medicaid-chip-enrollment-data/october-2025-medicaid-

chip-enrollment-data-highlights on February 21, 2026. 

27. Attached as Exhibit 26 is a true and correct copy of the Children’s Bureau of the 

U.S. Department of Health and Human Services webpage “Child Welfare Outcomes Report Data” 

section regarding “Child Population Data” for 2023. This webpage was saved as a PDF from URL: 

https://cwoutcomes.acf.hhs.gov/cwodatasite/population/index/ on February 21, 2026.  

28. Attached as Exhibit 27 is a true and correct copy of a screenshot of the 

U.S. Department of Health and Human Services YouTube video posted December 18, 2025 titled, 

“Protecting Children” at 3:50-4:30, available at 

URL: https://www.youtube.com/watch?v=aY1XfN6Tt0Q. This video screenshot was saved on 

February 21, 2026. 

29. Attached as Exhibit 28 is a true and correct copy of the U.S. Department of Health 

and Human Services Press Release dated December 18, 2025, titled “HHS Acts to Bar Hospitals 

from Performing Sex-Rejecting Procedures on Children.” This webpage was saved as a PDF from 
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URL: https://www.hhs.gov/press-room/hhs-acts-bar-hospitals-performing-sex-rejecting-

procedures-children.html on February 22, 2026. 

30. Attached as Exhibit 29 is a true and correct copy of an excerpt from a Special 

Advisory Bulletin issued by U.S. Department of Health and Human Services Office of Inspector 

General entitled “UPDATED Special Advisory Bulletin on the Effect of Exclusion from 

Participation in Federal Health Care Programs” on May 8, 2013. 

 An excerpt of the Special Advisory Bulletin was saved as a PDF from 

URL: https://oig.hhs.gov/exclusions/files/sab-05092013.pdf on February 23, 2026.   

Unpublished State Court Decision 

31. Attached as Exhibit 30 is a true and correct copy of the Findings of Fact, 

Conclusions of Law and Order on Class Plaintiffs’ Motion for Preliminary Injunction issued 

February 13, 2026, in Boe, et al. v. Children’s Hospital Colorado, Case No. 26CV30232 (Dist. Ct. 

City & Cnty. of Denver Co. Feb. 13, 2026). 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct. 

DATED this 24 day of February 2026, at Seattle, Washington. 

 

s/ Lauryn K. Fraas   
LAURYN K. FRAAS, WSBA #53238 
Assistant Attorney General 
Washington Attorney General’s Office 
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f CPRNews 
• MORE INFO• 

POLITICS MONEY ARTS JUSTICE ENVIRONMENT NEWSLETTER WAYS TO SUPPORT 

By Tony Gorman • Jan. 2, 2026, 5:52 pm 

SHARE: f 

Kevin J. Beaty/Denverite 

Children's Hospital Colorado on Aurora's Anschutz Medical Campus. Feb. 13, 2025. 

Children's Hospital Colorado is suspending all gender-affirming care to patients under 18 years old amid an 
investigation by the U.S. Department of Health and Human Services. 

On Friday, the hospital announced that it had notified patients' families and team members of the decision. 
Children's Colorado said that the HHS investigation threatens the hospital's Medicaid and Medicare funding. 

" Following the Department of Health and Human Services' (HHS) announced referral of an investigation against 
Children's Hospital Colorado (Children's Colorado), the hospital must suspend all medical gender-affirming care 
for patients under 18 years old while we await federal court rulings and assess the rapidly evolving legal 
landscape," the hospital said in a statement. 

Case 6:25-cv-02409-MTK      Document 83-19      Filed 02/24/26      Page 2 of 7



NEWS CLASSICAL INDIE 102.3 KRCC DONATE 

Last week, HHS General Counsel Mike Stuart announced on social media that the referral for investigallim into 
Children's Colorado was sent to the HHS Office of Inspector General under a declaration signed by HHS Sec. 
Robert F. Kennedy, Jr., because the procedures aren't safe or effective. 

Children's Colorado said effective immediately, it will suspend writing new or renewing prescriptions for gender-
affirming care for patients under 18 years old. 

"We believe that families, in consultation with a trusted healthcare team, know what is best for their child, and 
that all families, including the families of gender diverse children, should have the ability to receive the expert 
medical care their child needs to thrive," the hospital said. 

Children's Colorado has never provided gender-affirming surgical care for patients under the age of 18. Services 
will still be provided to patients over 18 years old. 

Denver Health also announced on Friday that it will suspend gender-affirming care to youth in response to the 
Department of Health and Human Services' actions. 

"These changes, which are made necessary by the actions of HHS, substantially affect access to critical health 
services," Denver Health said in a statement. "We also are concerned that the important relationships built 
between our providers and patients to help make informed decisions about their care are being disrupted. We are 
taking the appropriate steps to ensure our patients and families have the information they need at this time." 

Denver Health-stopped performing gender-affirming surgeries in early 2025. 

The Department of Health and Human Services announced last month a series of P-rOP-OSed regulatorv. actions to 
carry out President Donald Trump's Executive Order to end the practice of gender-affirming procedures for 
children. 

At the same time, Kennedy controversially signed a declaration finding that the procedures do not meet 
professionally recognized standards of health care. 

Colorado has since joined 18 other states in suing to block the declaration. 

Previous reporting 

• Some Colorado hosi;1itals are set to resume some gender-affirming care for v.outh after challenge to Trumi;1 order 
• Protest outside Children's Hospital Colorado after sudden suspension of gender-affirmingJ&r.e 
• Children's Hosi;1ital Colorado susi;1ends gender affirming treatment, following White House executive order 
• ACLU sues Children's Hosi;1ital on behalf of an 18-v.ear-old seeking_gender-affirming surgru:v. 

You want to know what is really going on these days, especially in Colorado. We can 
help you keep up. The Lookout is a free, daily email newsletter with news and 
happenings from all over Colorado. Sign up here and we will see you in the morning! 
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CPR thanks our sponsors. 
Become as™ 

GOVERNMENT AND POLITICS 

Her parents didn't register her Colorado birth, and she has been stateless ever since. But that may soon change 

EDUCATION 

Judge gives Woodland Park district the bill for parent who sued over vague school board meeting agenda 

ENVIRONMENT 

Farmers bristle as state lawmakers weigh the future of a ubiquitous pesticide 

NEWS 

Judge rules Department of Corrections violated the state constitution by forcing inmates to work 

HEALTH 

'It's a terrible choice,' Colorado Attorney General on immigrant Medicaid data sharing with federal agencies 
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• 
EXPLORING OUR STATE, ONE QUESTION AT A TIME. 

DENVER ZOO 
CONSERVATION ALLIANCE 
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CLIMATE CHANGE GOVERNMENT AND POLITICS 

By Ishan Thakore Kff By KFF Health News 

SPORTS COLORADO WONDERS 

M' By The Associated Press By Ben Markus 

It takes a good day's drive to cover Colorado, but we' ll help you do it in a few minutes. Our newsletters bring you a closer look at 
the stories that affect you and the music that inspires you. 

• Get A Newsletter From The Climate Team 

• Sign Up For The Lookout 

• Sign Up For The Quotie Monthly 

• Get The Inside Track On Denver Music 

• Classical Music Playlists And More 

FEB 

21 

MAR 

03 

Denverite at the Lunar New Year Festival: Year of the Horse 
11:00am Far East Center 

Indie 102.3's 303 Day 
5:00pm Number Thirty Eight 
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OUR MISSION 

STAFF AND HOSTS 

CAREERS AT CPR 

GENERAL CONTEST RULES 

FCC APPLICATIONS & FILES 

CONTACT US 

MEMBER SUPPORT 

CONNECT WITH CPR 

OPT OUT OF TARGETED ADVERTISING 

DONATE 

Colorado Postcards are snapshots of our colorful state in 
sound. They give brief insights into our people and places, our 
flora and fauna, and our past and present, from every corner 
of Colorado. Listen now. 

WAYS TO LISTEN 

LISTENING HELP 

ON-AIR SCHEDULE 

MAKE A DONATION 

DONATE YOUR CAR 

BECOME A SPONSOR 

CORPORATE SUPPORTERS 

CPR SHOP 
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* Children's· Q Locations a Paymybnl :. Log in V GIVE• Q. 
MIN N ESOTA 

The Kid Experts PATIENTS & FAMILY v CARE & SERVICES v HEAlTH PROFESSIONALS v ABOUTUS V 

0 Frequently asked questions about law enforcement in health care settings. 

Locations 

Gender Health 

Gender Health Services 

Support and resources 

Locations & e-0ntact us 

What to expect 

For health professionals 

Contact with questions 

A message to our community 

As one of the leading pediatric providers of gender-affirming 
care in the region, we have recently experienced an increase in 

federal actions directed at health systems like ours that 

provide this care. These actions jeopardize the stability of 
Minnesota's only comprehensive pediatric health care system, 

and they threaten our clinicians' ability to practice medicine 

now and in the future. If conditions remain the same, we plan 
to temporarily pause prescribing puberty-suppressing 

medications and pubertal hormones (estrogen and 

testosterone) for patients under age 18 in our Gender Health 
program, effective Friday, Feb. 27, 2026. 

Our Gender Health program is not closed. We continue to 

provide supportive care, mental health services and guidance 

regarding medical and non-medical treatment options. If you 
have an appointment with us, it is not canceled. Please keep 

your appointment to discuss any needed adjustments to your 

care plan. We will continue to follow our existing policies that 
protect private patient health information. 

We understand this change will have a significant impact on 

our patients and families. If you have questions about your 

child's care, need more information, or require additional 
resources, please contact us. 

Despite this difficult decision, Children 's Minnesota remains 

committed to advocating for the patients and families and 

stand firmly behind the fact that gender affirming care is 
evidence-based and Lifesaving for transgender and gender 

diverse youth. 

Read more 

What to expect 

Patient & 
family 
education 
materials 
At Children's 

Minnesota, we 

know how 
important 

reliable 

information 
about conditions 

and illnesses is. 

Search any 
condition to 

learn more. 

Search 
education 
materials 
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Comprehensive care for 
transgender and gender-diverse 
kids 
Children's Minnesota is committed to providing evidence-based. 

high-quality and essential health care to all kids, including our 
transgender and gender diverse patients. Our Gender Health 

program partners with parents and our communities to improve 

kids' health now and for the future. 

Patients currently being cared for in our Gender Health program 
(and/or children or teens on our waitlist) w ill continue to receive 

care unless they have received information directly from the Gender 

Health clinic or their care team. 

At Children's Minnesota we provide a safe and accepting 
environment for transgender and gender diverse youth and their 
families to ask questions, seek support and access evidence-based 

mental health and medical care. We do not perform gender 

affirming surgeries. 

Children's Minnesota Gender Health program is an exclusively 

pediatric, multidisciplinary gender health program, and includes 

pediatric gender health, endocrinology and gynecology physicians. 

The Gender Health program provides compassionate and 

comprehensive care for transgender and gender-diverse youth. 
We're dedicated to serving as an essential medical partner and 

resource for transgender youth and families along their journey. 

Learn more 
Find out about what to expect at the Gender Health program . 

What if our leaders really 
did put "kids first?" 
Februa,v ! 7. 2026 

Truly putting kids first 
means protecting them 
from trauma, investing m 
their health and safety. 
supporting families and 
valuing every child for who 
they are. Putting kids first is 
not a radical idea. It's our 
most basic responsibility. 

Read More" 

.My coming out journey~ 
lessons for parents and 
others 
Octobef 10. 2025 

Dr. Kade Goepf erd shares 
their heartfel t coming out 
story while offering 
practical lessons for 
parents. famiUes and alties 
on supporting LGBTQ+ 
loved ones wrth empathy. 
love and understanding. 

Read More 11 

"We all deserve the 
freedom to show up as our 
authentic selves." Nicki 
Hangsleben turned these 
words into action for 
LGBTQ+ young_people. 
June_L 2025 

Now more than ever our 
vibrant LGBTQ+ young 
people need to know they 
belong. they matter and 
they have a bnght future. 
Nicki Hangsleben, founder 
of QUEERSPAC[ collective. 
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Patients and families 

Find a primary'. or specialty'. care clinic location » 

Reguest an appointment » 

J,A THE Ii \"'( COMMITTEE ' 
\t ON TRAUMA 

1 .:0 VV\.11'"11':;J l V 111M2,._C 1.11 01.. 

happen. Learn how you 
can. too. 

Read MOf"c• 

Doctors and health care providers 

Reach us 24/7 for patient referrals, consults, 

admissions and neonatal transport. 

Learn more about Children's Minnesot a 

Ph),'.sician Access » 

II 
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~ Donate 

Children's Wisconsin, UW Health stop 
providing gender-affirming treatments for 

• minors 
Both health systems cited recent changes at the federal level as motivating factors 

BY JOE SCHULZ • JANUARY 12, 2026 • UPDATED JANUARY 13, 2026 at 12:02 PM 

CO•§il:• 0) 

UW Health American Family Children's Hospital Thursday, Aug. 28, 2025, in Madison, Wis. Ange/a Major/WPR 

Children's Wisconsin and UW Health have stopped providing gender-
affirming care treatments to minors, citing recent federal policy changes. 

Both are among the state's largest pediatric hospitals. Advocates fear the 
lack of access to gender-affirming treatments could lead to negative 
JY1ont~ 1 ho~ l t l, offortc:: frrr t l'"~nc::O'onrlor u n 11tl, 

Promote Your 
Business 
onWPR 

Q 
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The moves come after the TrumP- administration last month announced 
P-lans to block all Medicaid and Medicare funding for any services at 
hospitals that provide gender-affirming care to minors. They say it exposes 
young people to irreversible harm. 

News with a little more 
humanity 
WPR's "Wisconsin Today" newsletter keeps you connected to 
the state you love without feeling overwhelmed. No paywall. No 
agenda. No corporate filter. 

Email 

"Under my leadership, and answering President Trump's call to action, 
the federal government will do everything in its power to stop unsafe, 
irreversible practices that put our children at risk," Health and Human 
Services Secretary Robert F. Kennedy, Jr. said in the statement 
announcing the plan. "This Administration will protect America's most 
vulnerable. Our children deserve better - and we are deliveriing on that 
promise." 

In a statement, Children's Wisconsin cited "escalating legal and federal 
regulatory risk" facing providers across the nation as the reason it is 
"currently unable to provide gender affirming pharmacologic care." 

The health system also said it believes LGBTQ,+ children shou[d be treated 
with "support, respect, dignity and compassion" and stated that it will 
continue offering mental health services for patients and families. 

Meanwhile, UW Health said in a statement that it is pausing prescribing 
puberty blockers and hormone therapy as part of gender affirming care 
for patients under 18 years old "due to recent federal actions." The system 
said it remains committed to providing "high-quality, compassionate" 
care to LGBTQ,+ patients. 

"We recognize the uncertainty faced by our impacted patients and 
families seeking this gender affirming care and will continue to support 
their health and well-being," UW Health said in a statement. 

Steve Starkey, executive director for OutReach LGBTQ,+ Community 
Center in Madison, said he believes the health systems' decisions will have 

&w1sCONSIN (ffl PUBLIC RADIO 

Related Stories 

Bills to restrict 
transgender rights spark 
emotional testimony at 
Wisconsin Capitol 

Wisconsin LGBTQ.+ 
advocates condemn RFK 
Jr.'s gender-affirming 
care rules 

Wisconsin LGBTQ.+ 
mental health resources 
face funding challenges 

Donate 
via IRA. 

Start here! 
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negative impacts on trans youth in Wisconsin. 

"For trans people of all ages, being able to express themselves in the 
gender that they feel that they are is important for their mental and 
physical health," he said. "By not allowing trans people to do il:hat, to have 
the support, it just means that they are not able to be wholly who they 
are." 

A 2023 studY. by the Williams Institute at the UCLA School of Law found 
that more than 80 percent of trans adults had thought about suicide and 
more than 40 percent had attempted suicide. 

Starkey said LGBTQ,+ people in general tend to have higher rates of suicide 
and suicide ideation, especially in the trans community. He said youth 
tend to be more vulnerable than adults and losing access to gender 
affirming treatments isn't likely to help. 

"It will definitely have a negative impact on the rates of suicide and and 
the mental health of trans community," he said. -n affects trans adults as 
well, because it's like an attack on all trans people." 

Susan Neeley, director of family engagement and advocacy at GSAFE, a 
nonprofit advocating for LGBTQ,+ youth, said the Trump administration's 
proposed rule changes are unfairly targeting the trans community. 

"It's having a huge effect on everybody, physically, mentally, emotionally," 
she said. "There's just been so many attacks on trans people, and 
specifically trans youth and minors from this administration right now. 
It's taking a toll on people." 

Neeley also said losing access to puberty blockers and hormone therapy 
could also have negative physical effects on trans youth. 

"For example, if someone has been on estrogen and they're no longer 
(able) to refill that, that's going to have effects on their body if they aren't 
able to take it, and their body might make changes and revert into a body 
that the child doesn't feel fits who they are," she said. 

Wisconsin Public Radio, © Copyright 2026, Boal'd of Regents of the 
University of Wisconsin System and Wisconsin Educational 
Communications Boal'd. 

WISCONSIN 
PUBLIC RADIO 

•,;.: .-:.- Educntion;il EC 8 Commu nication~ ,•:--r,:•, Bu;HU W. \1\/ISC()NSlt-J ]}fil ()PBS Wisconsin 
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Tacoma children's hospital closes gender-affirming 
care clinic 
By Becca Most 

Updated January 27, 20264:10 PM 

Tacoma's Mary Bridge Children's Halts New Gender-Affirming Care 

0 

00:00 - 00:00 a e ,., 
L.J 

Join TNT reporter Becca Most as she delves into the recent changes at MultiCare Mary Bridge Children's 
Hospital in Tacoma. The hospital, the sole provider of youth gender-affirming care in Pierce County, will cease 
accepting new patients and prescriptions starting Sept. 12. Becca provides insights into the impact on local 
families. By Brian Hayes 

. Key +. Takeaways 

bl} List e n to this article 

Al-generated summary reviewed by our 
newsfoom. 

V 

Several months after The News Tribune reported that the MultiCare Mary Bridge 
Children's Hospital in Tacoma had stopped accepting new gender-affirming care 
patients, MultiCare has closed its gender clinic and no longer will be offering gender-
affirming medical treatment to any patients under the age of 18 after this week, 
according to a message sent to patients Monday. 

Patients may still access behavioral health care at Mary Bridge Children's Hospital 
and MultiCare, according to the health system. 

Mary Bridge Children's Hospital was one of the few places youth could receive such 
care in Pierce County, as previously reported by The News Tribune. The move comes 
despite Washington's Shield Law protecting access to gender-affirming care. 

Gender-affirming care includes a variety of cosmetic or medical treatments, 
including puberty blockers and/or hormone therapy that can delay puberty or 
promote the development of masculine or feminine sex characteristics. Surgery is 
rarely provided to people under 18, according to the Association of American 
Medical Colleges. A vast majority of studies show that gender-affirming care is safe 

Log In Subsc,ibe 

41°F 
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18, in some cases by over 70%, according to the Human Rights Campaign. 

In September, Mary Bridge declined to provide information about how many people 
have received gender-affirming care in Tacoma or how many people were on the 
waiting list for care. 

''Due to recent escalations at the federal level to eliminate medical interventions to 
treat gender dysphoria for minors nationwide, as well as investigations and 
significant penalizations of health care organizations that provide such care, 
MultiCare Health System has made the difficult choice to close the MultiCare Mary 
Bridge Children's Gender Health Clinic," MultiCare said in an emailed response to 
The News Tribune on Tuesday. "Over the last year, we have worked to find options 
that would allow us to continue to care for this important group of patients. 
Unfortunately, continuing to provide gender-care-related medical treatment to 
minors puts our organization and our providers at too great a risk for government 
investigation and enforcement actions, including cutting off Medicare and Medicaid 
payments to MultiCare's entire health system." 

A MultiCare spokesperson said nearly 75% of MultiCare's patients - and more than 
62% of Mary Bridge Children's patients - depend on Medicare and Medicaid. 

"Loss of this funding not only undermines MultiCare's ability to operate, but more 
critically, threatens patients' access to essential care in every region that MultiCare 
offers care," per the statement. "We have had conversations with local leaders 
including members of the LGBTQ+ community about our implementation plan and 
how we, as a community, can support these patients and families. This was an 
incredibly painful decision, and one that we wish that we did not have to make." 

What will happen to current patients? 

In a message sent to patients Monday, which was obtained by The News Tribune, 
MultiCare CEO Bill Robertson said without the Medicare and Medicaid payments, 
"our organization would cease to exist." 

Robertson said, over the next few weeks, clinic operations will wind down and any 
future appointments will be cancelled. For patients who are under 18 and taking 
medications like puberty blockers and/or hormones, the gender health team "will 
make every effort to provide options ... though the current landscape may make that 
difficult," he said. 

Patients under 18 who are not currently on medications "will not be able to add any 
medication treatment to their care plan," Robertson said. 

Patients who are 18 and older will be transitioned to their current primary care 
provider, if they have one, and MultiCare staff "will be reaching out to discuss the 
best plan for your care, including any questions about your existing prescriptions," 
he said. "It may take some time to be seen, and if you are able to secure health care 
at another location on a shorter timeline, we encourage you to do so." 

The Seattle Children's Hospital, which offers gender-affirming care, including 
hormone therapy, did not immediately respond to a request for comment from The 
News Tribune about care options on Tuesday. 

In an interview Tuesday, Oasis Youth Center executive director Matthew Wilson said 
youth and their families can reach out to the center for help and guidance. More 
information will be released soon, he said. 
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''We are disappointed to learn that MultiCare is refusing care to transgender youth 
in contradiction to Washington state law," Wilson said. "This decision abruptly 
leaves hundreds of youth without care and contributes to the already tense 
annosphere that transgender people are experiencing. We've already had concerned 
youth reach out to us." 

This story was originally published January 27, 2026 at 3:43 PM. 

fJ Afternoon Update 
We'll help you cacch up on the day's top stories at 3 p.m. with today's headlines from 
TheNewsTribune.com. 
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!!!§] An official website of the United States government H..eH.1.h2W..y~ v 

Medicaid.gov 
Keeping America Healthy 

I Search Medicaid.gov M ffi_Q~ 

Federal Policy Guidance Resources for States v Medicaid v CHIP v Basic Health Program State Overviews v About Us v 

Home > Medicaid > National Medicaid & CHIP Program Information > Medicaid & CHIP Enrollment Data > October 2025 Medicaid & CHIP Enrollment Data Highlights 

October 2025 Medicaid & CHIP Enrollment Data 
Highlights 
All states-including the District of Columbia- provide data each mont h about their Medicaid and Children's Health Insurance 
Programs (CHIP) eligibility and enrollment activity. These data reflect a range of indicators related to key Medicaid and CHIP 
application, eligibility, and enrollment processes. View the comRlete dataset on Data.Medicaid.gov. 

CMS is releasing a new monthlY. Medicaid and CHIP Eligibili!;y_QP.erations and Enrollment SnaP.shot. The report provides 
current month and annual retrospective data on national and state-level Medicaid and CHIP eligibility and enrollment 
operations, as well as Marketplace and Basic Health Program enrollment. This new report streamlines the monthly Medicaid 
and CHIP eligibility and enrollment reports CMS released in the past. 

Related Data Analysis 

• Unwinding Data ReP.orting 

• Medicaid and CHIP Eligibil ity 
QRerations and Enrollment 
SnaRshot 

October 2025 Medicaid & CHIP Enrollment 
76,790,559 people were enrolled in Medicaid and CHIP in the SO states and the District of Columbia that reported enrollment data for October 2025. 

• 69,541,353 people were enrolled in Medicaid. 

7,249,206 people were enrolled in CHIP. 

36,639,540 people were enrolled in CHIP or were children enrolled in the Medicaid program in the 50 states and the District of Columbia that reported child enrollment data for 
October 2025 representing 47.7% of total Medicaid and CHIP program enrollment. 

State Medicaid CHIP Total Medicaid Child Enrollment State State Notes 
Enrollment Enrollment and CHIP (Medicaid Child+ Expanded 

Enrollment CHIP Medicaid 
Enrollment) 

Alaska 199,110 12,744 211,854 85,271 Expanded Not available 

Alabama 749,334 190,930 940,264 
Not 

672,491 
Expanded 

Not avai lable 

Arkansas 726,141 82,184 808,325 415,014 Expanded Not available 

Arizona 1,605,769 114,384 1,720,153 751,998 Expanded Not available 

California 11,826,775 1,238,553 13,065,328 4,835,377 Expanded Not available 

1. Includes Retroactive 
Colorado 1,051,871 139,176 1,191,0471 522,9071 Expanded Enrollments 

Connecticut 887,046 24,770 911,816 366,608 Expanded Not available 

District of 
Columbia 

241,418 16,285 257,703 94,918 Expanded Not avai lable 

Delaware 228,908 13,837 242,745 107,720 Expanded Not available 

Florida 3,485,075 163,016 3,648,091 2,355,956 
Not 
Expanded 

Not avai lable 

Georgia 1,684,015 188,012 1,872,027 
Not 

1,322,796 
Expanded 

Not available 

1. Includes Retroactive .. ,,.,.. ... ,....., . .... . ........... ,,.,..,,,,... • • 1 .......... ,,.,,., 
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nawa11 Sb.::i,tst.l i.-<f,UfU Sl:S::1,::1.<f.l- .1.::ii.,.::iss- u.panaea Enrollments 

lowa 581,518 85,282 666,800 331,835 Expanded Not avai lable 

Idaho 293,367 19,440 312,807 152,556 Expanded Not available 

Illinois 2,731,730 309,576 3,041,306 1,365,759 Expanded Not available 

Indiana 1,474,398 123,806 1,598,204 749,606 Expanded Not available 

Kansas 328,648 72,952 401,600 
Not 

278,035 
Expanded 

Not available 

Kentucky 1,212,561 135,337 1,347,898 619,007 Expanded Not available 

Louisiana 1,281,806 139,293 1,421,099 690,425 Expanded Not available 

Massachusetts 1,406,479 189,473 1,595,952 692,117 Expanded Not available 

Maryland 1,207,260 197,494 1,404,754 671,744 Expanded Not available 

Maine 312,151 27,538 339,689 139,804 Expanded Not avai lable 

Michigan 2,122,659 166,570 2,289,229 894,501 Expanded Not available 

Minnesota 1,171,636 4,484 1,176,120 611,112 Expanded Not available 

Missouri 1,119,590 133,808 1,253,398 580,453 Expanded Not available 

Mississippi 506,720 84,096 590,816 
Not 

394,291 
Expanded 

Not available 

1. Includes Individuals Enrolled 
At Any Time in Month (Not a 
Point-in-Time Count); 
Includes Retroactive 
Enrollments 

Montana 190,695 20,247 210,9421 91,1012 Expanded 2. Includes Individuals Enrolled 
At Any Time in Month (Not a 
Point-in-Time Count); 
Includes Limited-Benefit 
Enrollees; Includes 
Retroactive Enrollments 

North Carolina 2,518,541 346,782 2,865,323 1,432,431 Expanded Not available 

North Dakota 100,154 5,327 105,481 51,519 Expanded Not available 

Nebraska 296,869 36,674 333,543 171,952 Expanded Not available 

New 1. Includes Ret roactive 

Hampshire 
159,136 19,053 178,1891 87,6661 Expanded Enrollments 

New Jersey 1,486,782 259,018 1,745,800 805,777 Expanded Not avai lable 

New Mexico 644,329 43,098 687,427 310,526 Expanded Not available 

Nevada 694,145 47,913 742,058 320,581 Expanded Not available 

New York 5,833,918 670,368 6,504,286 2,462,008 Expanded Not avai lable 

l. Includes Individuals Enrolled 

Ohio 2,525,747 242,720 2,768,4671 1,192,6301 Expanded At Any Time in Month (Not a 
Point-in•Time Count) 

Oklahoma 919,727 69,333 989,060 516,707 Expanded Not available 

Oregon 1,120,199 183,553 1,303,752 472,211 Expanded Not avai lable 

Pennsylvania 2,731,246 281,320 3,012,566 1,418,667 Expanded Not available 

Rhode Island 270,512 32,968 303,480 119,157 Expanded Not available 

South Carol ina 883,061 111,098 994,159 
Not 

614,984 Not avai lable 
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South Dakota 122,794 14,12S 136,919 76,908 Expanded Not available 

Tennessee 1,238,129 181,524 1,419,653 
Not 

840,241 
Expanded 

Not avai lable 

Texas 3,802,894 345,714 4,148,608 3,169,115 
Not 
Expanded 

Not available 

Utah 297,550 35,071 332,621 169,369 Expanded Not available 

Virginia 1,493,815 193,081 1,686,896 805,438 Expanded Not available 

Vermont 146,926 S,349 152,27S 57,787 Expanded Not available 

Washington 1,724,759 63,105 1,787,864 821,362 Expanded Not avai lable 

Wisconsin l ,O2S,688 99,058 1,124,746 
Not 

538,125 
Expanded 

Not available 

1. Includes Individuals Enrolled 

West Virginia 458,072 39,692 497,7641 197,7721 Expanded At Any Time in Month (Not a 
Point-in-Time Count) 

Wyoming 53,809 5,905 59,714 
Not 

40,672 
Expanded 

Not available 

Map represents data from October 2025, last updated January 29, 2026 

Child Enrollment (Medicaid Child+ CHIP Enrollment) - Child Enrollment (Medicaid Child+ CHIP Enrollment) figures represent the number of children enrolled in the Medicaid 
program and the total enrollment for separate CHIP programs as of the last day of the reporting period. These figures are point-in-time counts of tota l program enrollment, and 
not solely counts of those newly enrolled during the reporting period. These figures include only people who are eligible for comprehensive benefits (for example, emergency 
Medicaid, family planning-only coverage and limited benefit dual eligible individuals are excluded). States use the definition of "child" as included in the state's Medicaid or CHIP 
state plan in reporting performance indicator data to CMS, which varies from state to state. 

Total Medicaid and CHIP Enrollment - Total enrollment figures represent the total unduplicated number of people enrolled in Medicaid and CHIP as of the last day of the 
reporting period. These figures are point-in-time counts of total program enrollment, and not solely a count of those newly enrolled during the reporting period. These figures 
include only people who are eligible for comprehensive benefits (for example, emergency Medicaid, family planning-only coverage and limited benefit dual eligible individuals 
are excluded), except as indicated in the state-specific notes included with the tables. 

Other Sources of Enrollment Data - CMS collects Medicaid and CHIP enrollment data from states through multiple reporting vehicles, such as Statistical Enrollment Data 
System (SEDS) and Medicaid Budget and Expenditure System. These enrol lment data may not align wit h the data included in this report because of methodological d ifferences. 
For example, in the most recent published SEDS annual enrollment report, CHIP enrollment was reported as more than 9.6 million. Unlike the point-in-time monthly enrollment 
counts included in t his report, the SEDS CHIP enrollment figure represents the number of people ever enrolled in CHIP throughout the year. View the SEDS total and state-
specific annual enrollment data on our CHIP ReRorts and Evaluations Rag~. 

Related Sites 
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DISTRICT COURT, CITY & COUNTY OF DENVER, 
COLORADO 
1437 Bannock Street 
Denver, Colorado 80202 
 

 
 
 
 

  COURT USE ONLY 
 
Plaintiff: BELLA BOE, by and through her mother Becky 
Boe; CHLOE COE, by and through her father Clark Coe; 
DANIELLE DOE, by and through her mother Denisha 
Doe; GABRIELLA GOE, by and through her mother 
Grace Goe; All of whom are minor patients and their 
parents, as representatives of a class of similarly situated 
individuals, 
 
v. 
 
Defendant: CHILDREN’S HOSPITAL COLORADO.  
 

 
Case Number:  26CV30232 
 
Courtroom:  424 
 

 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER ON CLASS 

PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION 
 

 
This case came on for a hearing to the Court February 4 and 5, 2026. The Court, having 

considered the evidence, the briefs, and the applicable legal authority, makes the following 
findings of fact and conclusions of law and issues the following order. 

 
I. PROCEDURAL BACKGROUND 

 
1. On January 20, 2026, Plaintiffs filed their Complaint, alleging two counts of 

violations of the Colorado Anti-Discrimination Act (“CADA”) pursuant to section 24-34-601, 
C.R.S.  Plaintiffs allege discrimination in a place of public accommodation based on disability, 
sex, and gender identity. 

 
2. Also on January 20, 2026, Plaintiffs filed Class Plaintiffs’ Motion for Temporary 

Restraining Order and Preliminary Injunction. 
 

3. On January 21, 2026, Defendant filed its Memorandum in Opposition to Motion 
for Temporary Restraining Order.   

 
4. Also on January 21, 2026, the Court held a hearing on the Motion for Temporary 

Restraining Order. The Court denied the Motion for Temporary Restraining Order and set a hearing 
on the Motion for Preliminary Injunction. 

 

DATE FILED
February 13, 2026 6:20 PM
CASE NUMBER: 2026CV30232.... .... 
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5. On January 30, 2026, Defendants filed their Opposition to Plaintiffs’ Motion for 
Preliminary Injunction. 

 
6. Plaintiffs filed their Reply in Support of Motion for Preliminary Injunction on 

February 4, 2026.  
 
7. On February 4 and 5, 2026, the Court held a hearing on the Motion for Preliminary 

Injunction.  

8. At the hearing, Plaintiffs were represented by counsel Paula Greisen and John 
McHugh.  Defendant was represented by counsel Stanley Garnett, Patrick O’Rourke, Leah Regan-
Smith, and Kristin Arthur.  The Court admitted exhibits 1-3, 5-7, A, B, E, and F.   

9. On February 5, 2026, Defendant filed its Supplemental Brief Regarding 
Availability of Class-Wide Relief. 

10. Also on February 5, 2026, Plaintiffs filed Class Plaintiffs’ Statement of Additional 
Authorities in Response to Defendant’s Supplemental Brief. 

II. FINDINGS OF FACT 
 

The Court finds the following facts were proven by a preponderance of the evidence for 
the purposes of the hearing on preliminary injunction:1 

11. Plaintiffs are a group of individuals who identify as transgender youth.  Each has 
sought care from the TRUE Center at Children’s Hospital Colorado (“CHC”). The Plaintiffs filed 
under pseudonyms with the Court’s permission. 

12. Defendant CHC is a hospital that provides primarily pediatric care in the Colorado 
region. 

A. Stipulations 
 
13. The provision of medical gender-affirming care is lawful in the State of Colorado, 

and the American Medical Association (“AMA”) and American Academy of Pediatrics (“AAP”) 
have endorsed gender-affirming care to be both safe and effective. CHC provides all care in 
compliance with Colorado law, and consistent with posted recommendations provided by the AMA 
and AAP. 

 
14. CHC and, since its founding, the TRUE Center, has followed the World 

Professional Association for Transgender Health’s (“WPATH”) internationally-accepted medical 

                                            
1 All findings of fact and conclusions of law made in this order are based on what the Court finds to be a preponderance 
of the admissible, credible, persuasive evidence. Since the Court sat as the factfinder in this case, in assessing 
credibility, the Court has applied the same standards that jurors are permitted to apply as set forth in CJI-Civ. 3:16.   
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standards of care, including the medical standards of care regarding adolescents who experience 
gender dysphoria. 

 
15. The TRUE Center only prescribes medical gender-affirming care (including 

puberty blockers and hormone therapy) when it has been determined to be medically necessary for 
the treatment of gender dysphoria. 

16. The TRUE Center saw 1140 patients under 18 in 2025. Of those, 257 patients were 
prescribed puberty blockers and 549 patients were prescribed hormone therapy. In 2024, the TRUE 
Center saw 1203 patients under 18. Of those, 260 were prescribed puberty blockers and 549 were 
prescribed hormone therapy. 

17. On January 20, 2025, the President issued Executive Order 14,168 (the “Gender 
Ideology EO”), announcing that “[i]t is the policy of the United States to recognize two sexes, 
male and female[.]” The Gender Ideology EO declares the lived experience of transgender 
individuals to be a “false claim” under the moniker of “gender ideology” and purports to deny the 
reality that transgender people exist. 

18. On January 28, 2025, the President issued Executive Order 14,187 (the “Medical 
Services EO”), announcing that “it is the policy of the United States that it will not fund, sponsor, 
promote, assist, or support the so-called ‘transition’ of a child from one sex to another, and it will 
rigorously enforce all laws that prohibit or limit these destructive and life-altering procedures.” 
This EO uses the term “chemical and surgical mutilation” to reference the use of puberty blockers 
and sex hormones. 

19. On February 5, 2025, CHC announced it would cease providing all medical gender-
affirming care to minor patients. At that time, CHC stated it would provide current patients with a 
one-time prescription for six months of medication. 

20. On February 19, 2025, CHC announced it was resuming providing medical gender-
affirming care for minors previously treated by CHC in the State of Colorado. 

21. On December 18, 2025, the Secretary of Health and Human Services (“HHS”) 
Robert F. Kennedy, Jr., issued a declaration, known as the “Kennedy Declaration,” claiming that 
“[s]ex rejecting procedures for children and adolescents are neither safe nor effective as a treatment 
modality for gender dysphoria[.]” 

22. The legality of that declaration was promptly challenged in Oregon v. Kennedy, No. 
6:25-cv-02409-MTK (D. Or.). Plaintiffs, including Colorado, have subsequently moved for 
summary judgment. 

23. On December 30, 2025, HHS’s General Counsel announced he was referring CHC 
“for investigation” to the Office of Inspector General (“OIG”) at HHS for providing gender 
affirming care in violation of the Kennedy Declaration. 

24. On or about January 6, 2026, HHS agreed to not issue notices of intent to exclude 
(42 C.F.R. § 1001.2001) or notices of exclusion (42 C.F.R. § 1001.2002) to CHC until the earlier 
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of the court’s decision on the motion for summary judgment or 30 days after the hearing on the 
motion for summary judgment in Oregon v. Kennedy. 

25. Oral argument on the plaintiff’s motion for summary judgment as to the legality of 
the Kennedy Declaration in Oregon v. Kennedy is set for March 19, 2026. 

 
B. Dr. Daniel Reirden 

 
26. The Court heard testimony from Dr. Daniel Reirden.  Dr. Reirden is the interim 

medical director for Rensselaer Polytechnic Institute.  Dr. Reirden was accepted by the Court as 
an expert in the provision of medical gender affirming care.  

27. Gender identity is defined as the experience of gender by the self.  Sex is a 
biological finding based on reproductive organs.   

28. Gender dysphoria may be diagnosed when an individual has extreme distress due 
to the difference between gender identity and the gender or sex assigned at birth. 

29. Gender affirming care has an expansive definition.  It ranges from the choice of 
pronouns and preferred name to hormonal treatment and surgery.   

30. Puberty blockers are a type of gender affirming medical care in which medical 
hormones are used to block the natural onset of puberty. Puberty blockers temporarily pause sexual 
development.  Youth may take puberty blockers to allow themselves time to explore their identity.  
When puberty blockers are stopped, puberty proceeds in accordance with biology.   

31.  Going through puberty causes irreversible physical changes that are difficult to 
reverse.  Some changes may require surgery to reverse.   

32. Puberty blockers are often administered by implant.  The implant is replaced every 
twelve months until the patient decides to allow puberty to proceed.   

33. A patient will work with a medical provider to determine when puberty is beginning 
and then start the blockers within a couple of weeks.  The medical provider typically needs to 
physically observe the patient for changes.  This is not easily accomplished by telehealth.   

34. After some time on puberty blockers, the patient may undergo hormone therapy to 
allow puberty of the chosen gender.  The decision is made with the medical provider, patient, and 
parents.  This usually occurs in middle teens.   

35. A medical provider providing gender affirming care needs a level of expertise, 
including regarding growth patterns, what is involved in puberty, and family treatment.   

36. Puberty blockers and hormones are considered medically necessary gender 
affirming care.     

37. From 2007-2023, Dr. Reirden was a physician at CHC, providing gender affirming 
care.  He helped start the TRUE Center at CHC.  The TRUE Center was designed to be a multi-
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disciplinary medical practice, including doctors, psychiatrists, social workers, among others, 
providing care to adolescents to young adults.  The TRUE Center treats patients from all over 
Colorado and the Rocky Mountain region, including Wyoming, New Mexico, Kansas, Montana, 
and other states.  Patients come from across the country and internationally.  

38. The TRUE Center had 1000 to 1200 unique patient visits per year.   

39. Physicians need to develop a personal relationship with their patients.  The 
relationship develops over time, not just one visit. This is a stressful period of time for patients.  It 
would cause lots of psychological stress on patients if they were not able to receive care.    

40. The TRUE Center and gender affirming care have helped many patients who are 
now living happy lives as another gender.  Medical gender affirming care is lifesaving and 
lifechanging.   

41. If puberty blockers are stopped, the body will start producing gonadotrophins 
within months.  Puberty will resume. If hormone therapy is stopped, there may be irreversible 
changes to the body. 

42. For each named Plaintiff, Dr. Reirden has not met the patient, the patients’ parents, 
nor reviewed any medical records.  He opined that each Plaintiff would experience the negative 
effects of stopping medical gender affirming care, including irreversible physical and 
psychological harm.   

43. Doctors must make their own independent medical decisions, including what to 
prescribe to an individual patient. The doctor will make decisions specific to the patient.  

44. One-half of CHC’s patients are Medicaid recipients.  When Dr. Reirden was at 
CHC, he recalled that the percentage of patients at the TRUE Center on private pay was 
approximately two-thirds, which is more than the hospital in general.   

45. Dr. Reirden currently has no hospital privileges.  When he did have privileges, he, 
like all doctors, had to certify that he was not excluded from being a Medicaid provider.   

 
C. Dr. Dan Karasic 

 
46. The Court heard testimony from Dr. Dan Karasic.  Dr. Karasic provides mental 

health care to transgender youth and adults.  He was previously employed by the University of 
California San Franciso as a professor of psychology.  From 2003 to 2020, Dr. Karasic was a 
psychologist for transgender youth ages twelve to twenty-five at Dimensions Clinic.  Some of his 
patients at Dimensions were on Medicaid.   

47. Dr. Karasic co-authored WPATH standards.  

48. Dr. Karasic was accepted by the Court as an expert in the mental health needs of 
individuals with gender dysphoria.   
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49. Dr. Karasic currently sees patients in his private practice.  None of his current 
patients are on Medicaid.   

50. Dr. Karasic has no question that gender affirming care is safe and effective.  No 
reputable medical association has found otherwise.  No reputable research supports the Kennedy 
Declaration.   

51. Gender identity is the deep-seated sense of gender a person has.  Cisgender refers 
to individuals whose gender identity aligns with their birth sex.  Transgender refers to individuals 
who do not experience such alignment.  

52. To be diagnosed with gender dysphoria, an individual needs to experience two of 
approximately seven symptoms of discomfort and distress.  If the distress is severe, the patient 
needs mental and medical health treatment.  

53. Severe psychological symptoms can be disabling. Gender dysphoria can cause 
disability by affecting life activities such as learning, reading, concentrating, ability to socialize, 
and going to school.   

54. As a clinician, Dr. Karasic completes disability forms.  

55. A goal of medical gender affirming care is to bring the body more in congruence 
with gender identity to relieve stress.   

56. Cisgender youth may also need puberty blockers or hormones.  

57. Medical providers need education and training to develop expertise regarding 
gender affirming care.  Most general pediatricians do not provide gender affirming care.   

58. Youth are not typically on puberty blockers for long.  They can usually start after 
age ten.  They might start on hormones younger than age fifteen. There may be a period of overlap 
with puberty blockers and hormones. 

59. A study showed that in states where gender affirming care has been banned for 
youth, the number of youth who attempted suicide increased at a rate of between thirty-three and 
forty-nine percent in the last year.   

60. A recent article in the United Kingdom studied a period in which the country 
restricted access to gender affirming care and the percentage of suicides for transgender youth was 
higher than the percentage of the population that identifies as transgender.  

61. Many transgender youth need mental health treatment.  Gender affirming care 
assists in alleviating mental health issues.  

62. It is Dr. Karasic’s opinion that the Kennedy Declaration is flawed.  The drafters are 
not experts but activists.  The Declaration is based on politics and ideology, not a rational, clinical 
basis.     
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63. The mental health of youth who go through puberty of the sex with which they do 
not identify can suffer.  

64. Dr. Karasic opined that it is more likely than not that when a patient is forced to 
stop gender affirming care abruptly, immediate and irreparable harm will result. 

65. Dr. Karasic agreed that medical care is intertwined with state and federal funding 
and insurance in a complex system.   

66. Dr. Karasic noted that increasingly, gender affirming care is being done outside the 
reimbursement system and/or in other countries.  

D. The Plaintiffs 
 
67. The Court heard testimony from Jessica Joe, the mother of Jacob (all pseudonyms).  

Jacob is not a named plaintiff.  Jacob is fourteen and lives in Durango.  Jacob identifies as a boy 
and has since he was a very young age.  Jacob has been diagnosed with gender dysphoria.   

68. Jacob received gender affirming care from the TRUE Center.  He is now on puberty 
blockers.  His current implant was placed in November 2024.  His current implant expired in 
November 2025.  Jacob had an appointment for January 2, 2026 but the hospital cancelled.   

69. Jacob’s puberty blockers are medically necessary because he does not want to go 
through girl puberty.  Ms. Joe understands the maximum amount of time on puberty blockers is 
three years.   

70. Jacob and his family are on Medicaid.  There are restrictions on where they can get 
care.  For example, they cannot go to Albuquerque for care even though it would be more 
convenient in terms of location.   

71. Jacob was able to get a one-time pro bono appointment from another provider for 
gender affirming care for three weeks.  Ms. Joe testified they could not go back to the provider 
while on Medicaid.  It was not clear from her testimony whether Medicaid forbade going to another 
provider or if she meant they could not see another provider because it was not covered by 
Medicaid.   

72. If Jacob cannot obtain gender affirming care, he will develop breasts, have a period, 
and his body will not look how he has expected.  Jacob is researching other countries where he 
can get gender affirming care.  He has said he does not want to go to school.  Stopping gender 
affirming care will cause him irrevocable harm.   

73. The Court heard testimony from Grace Goe, mother of Gabriella (all pseudonyms).   

74. Gabriella is nine years old.  Gabriella was born with male sex traits.  When 
Gabriella was young, she asked if she could cut off her penis.  At that point, she began seeing a 
psychologist and her parents began reading books on the topic.  
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75. By her fourth birthday, Gabriella transitioned to living as female.  Gabriella is 
female at school with peers.  

76. Gabriella has been diagnosed with gender dysphoria.  She began working with the 
TRUE Center when she was six.  She had been meeting with a pediatric endocrinologist.  She is 
expecting to be able to use puberty blockers to allow her more time to decide.  She is expecting 
that she can start puberty blockers in March or April 2026.   

77. Ms. Goe has not informed Gabriella that the TRUE Center will not provide 
Gabriella care.  Ms. Goe does not want to explain that the government thinks Gabriella is wrong.  

78. If Gabriella cannot get gender affirming care and has a testosterone-led puberty, she 
will be devastated.  She will not be what she wants to be.  It would be distressing.   

79. The Court heard testimony from Becky Boe, mother of Bella (all pseudonyms).  
Bella lives in Denver.  She is fourteen.  She received care at the TRUE Center.  Bella was in foster 
care before being adopted by Ms. Boe.  In foster care, Bella lived in a chaotic situation, with drugs, 
abuse, and missed medical care.  

80. When Bella was ten in 2022, she came out.  Bella asked to change her name and 
began presenting socially as a girl.  

81. Bella has often had suicidal ideation.  At one point, she was admitted to the hospital 
for suicidal ideation.  The hospital put her with boys, who sexually assaulted her.  

82. Soon after her hospital stay, Bella started on puberty blockers with the TRUE 
Center.  At TRUE, Bella has had the same doctor since 2022 and she trusts the doctor.  The doctor 
has helped Bella with mental health issues.   

83. Bella’s last puberty blocker was implanted in December 2024.  At age fourteen, 
Bella expected to start hormone therapy.  She had an appointment a couple of weeks ago.  The 
provider explained that the TRUE Center was unable to prescribe hormones.  Bella is currently not 
scheduled to receive another implant.   

84. Bella is frustrated, angry, distraught, and suicidal.  She now wishes she had not 
come out and is considering de-transitioning.  Bella really wants to start hormone therapy because 
it will be hard to go to school as a boy.  

85. Bella is on Medicaid; she is not allowed to go to non-Medicaid providers. The 
TRUE Center said it could not give referrals.   

86. The Court heard testimony from Denisha Doe, mother of Danielle (all 
pseudonyms).  Danielle lives in Denver.  She is a twin.  She and her family lived in Texas prior to 
Colorado.   

87. From the time Danielle could express herself, she said she was a girl.  Unlike her 
twin, Danielle liked all things feminine.  Danielle was very persistent. 

Case 6:25-cv-02409-MTK      Document 83-30      Filed 02/24/26      Page 9 of 23



 
9 

 

88. Danielle first asked her parents when her penis would fall off.  She then asked if 
she could cut it off.  Her parents were alarmed, and saw a counselor in Texas.   

89. As early as age three, Danielle presented as a girl.   

90. Danielle has been diagnosed with gender dysphoria.  She started on puberty 
blockers at age twelve.   

91. Danielle’s family moved to Colorado in 2023 because they wanted a place with 
robust protections.   

92. Currently, Danielle is on an oral protocol.  She takes her medication every other 
day.   

93. Danielle is undergoing a procedure to extract sperm to cryofreeze for future use.  
Her hormones need to be monitored for the procedure.  

94. Over time, Danielle has grown to trust the providers at the TRUE Center.   

95. In early 2025, Danielle got notices that the TRUE Center was ceasing and then 
resuming care.  The family became scared and worried during that time.   

96. The family received the January 2026 notice from the TRUE Center about stopping 
care after the Kennedy Declaration.  Danielle had an appointment on January 14, 2026 for blood 
work and measurements.  The TRUE Center told Danielle it could not do the care.   

97. Danielle is currently hospitalized at CHC in the psychiatric ward for a depressive 
episode.  Danielle wrote her mother a letter that included suicidal ideation, she said she dreamt of 
de-transitioning, and said, “If I don’t see you again, I love you.”  Danielle is looking for new 
coping skills.  

98. Currently, CHC is administering Danielle gender affirming medication that the 
family brings in.  CHC will not prescribe the medication.  

99. Danielle’s mental health has worsened.  There is no doubt she will experience 
irreversible harm.   

100. Danielle’s doctor wrote in MyChart that gender affirming care would be helpful to 
Danielle.   

 
E. Dr. David Brumbaugh 

 
101. The Court heard testimony from Dr. David Brumbaugh, a pediatric 

gastroenterologist at CHC.  He is also a professor of pediatrics at the University of Colorado 
School of Medicine.  He has practiced medicine for sixteen years.  

102. Dr. Brumbaugh is the chief medical officer at CHC.  He oversees 2,000 medical 
providers and works with the chief nurse regarding quality of care.   
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103. In his administrative role, Dr. Brumbaugh makes strategic decisions for four 
different licensed hospitals.  He gives guidance on the scope of services and advice to CHC’s 
board.  Dr. Brumbaugh is familiar with the legal framework for operating CHC.  

104. Dr. Brumbaugh was accepted by the Court as an expert in the field of hospital 
administration.   

105. Dr Brumbaugh is not an expert in gender affirming care.  He has become familiar 
with the area given his administrative role.  He disagrees with the Kennedy Declaration and its 
characterization of gender affirming treatment as “sex-rejecting treatment.”  

106. Dr. Brumbaugh and CHC are proud of the TRUE Center.   

107. The UPL program was created by Medicaid to provide additional support to 
underserved patients.  The TRUE Center is part of the program which designated tens of millions 
of dollars to serve underserved patients.  

108. CHC applied for UPL funds to support clinical services at the TRUE Center.  The 
TRUE Center cannot survive without UPL funding.   

109. Dr. Brumbaugh agrees that any patient decisions are best made by the patient and 
family, not the federal government.  The federal government is taking actions in violation of the 
TRUE Center’s core values.   

110. The TRUE Center provides a wide variety of gender affirming care, including for 
behavioral health, medical and occupational health, and speech.  Prior to January 2026, it included 
prescriptions for hormone therapy and puberty blockers.  Since January 2026, CHC no longer 
provides these drugs for those under eighteen for the purpose of gender affirming care.   

111. Dr. Brumbaugh believes the treatment the TRUE Center provided before January 
2026 was safe and complied with the standard of care.  He agrees that denying gender affirming 
care can have adverse physical and mental health effects.  He understands that CHC’s changes in 
care have caused distress to patients, families, doctors, and other medical providers.  He feels the 
changes are in the best interest of the hospital and whole patient population.  

112. The federal government is interfering with care in a way that is unprecedented 
during Dr. Brumbaugh’s time in health care.   

113. In 2024, CHC received $182.6 million in funding, mostly from the federal 
government.  Some portion is related to research.   

114. CHC provides thousands of patients care at a scope that exceeds any other hospital 
in the region for pediatric care.  For example, CHC provides level one pediatric trauma care, the 
only such facility in the region.  It provides organ and bone marrow transplants and cancer 
treatment.  

115. Forty-seven percent of CHC’s patients are Medicaid enrollees.  
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116. CHC does not employ doctors.  The doctors have privileges so they can practice in 
their field at CHC.   

117. CHC does not make decisions on prescriptions, doctors do.  Doctors base their 
decisions on experience, expertise, the patient’s history, the clinical exam, and the doctor’s 
understanding of what is the best treatment available.   

118. CHC does not tell doctors that they have to prescribe a drug or offer a refill on a 
drug.  

119. The events of 2025 regarding gender affirming care, including the language of the 
President’s first executive order, were distressing.  The order targeted research funding. A federal 
court enjoined the federal government from blocking federal research funding.  CHC decided to 
stop gender affirming care but then resumed.  

120. A memorandum issued by the U.S. Attorney General suggested that the federal 
government would use every means possible to stop gender affirming care.  The Department of 
Justice issued a broad subpoena to CHC, asking for massive amounts of protected information.  
CHC challenged the subpoena in federal court. CHC has not produced any records in response.   

121. On December 18, 2025, HHS issued two proposed rules regarding the conditions 
of participation and Medicaid funding for gender affirming care.  These are rules that hospitals 
have to follow to participate in the Center for Medicare and Medicaid Services’ programs.  All 
commercial insurance companies require that the hospital meet conditions of participation in order 
to be qualified for contracts and to bill for services.   

122. CHC has joined with a coalition of children’s hospitals to provide comments in 
opposition to the proposed rules to show the rules are contrary to the interests of children.  

123. Dr. Brumbaugh and CHC were surprised by the Kennedy Declaration.  
Dr. Brumbaugh has never seen anything like it before.  He disagrees with it.  However, the 
Declaration informed CHC’s decision-making on gender affirming care.  

124. The Kennedy Declaration sets up the possibility of exclusion of CHC and 
providers’ ability to participate in Medicaid funding, including the University of Colorado School 
of Medicine.  Such an exclusion would be devastating to pediatrics in the region.   

125. Dr. Brumbaugh is not aware of any court order invalidating the Kennedy 
Declaration.  Dr. Brumbaugh believes that CHC is bound by the Kennedy Declaration.  

126. The Kennedy Declaration defines “sex-rejecting procedures” to include puberty 
blockers, hormone therapy, and surgical intervention.  It states, “the Secretary may exclude 
individuals or entities from participation in any Federal health care program if the Secretary 
determines the individual or entity has furnished or caused to be furnished items or services to 
patients of a quality which fails to meet professionally recognized standards of health care.” 

127. If excluded from federal health care programs such as Medicaid, CHC could not 
treat any patients enrolled in Medicaid—not just patients receiving gender affirming care.  
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128. Currently, one half of CHC’s patients are on Medicaid.  Exclusion from federal 
funding would greatly impact pediatric health care in Colorado.  There is no other facility for 
pediatric Medicaid patients to receive certain care like heart and bone marrow transplants or 
neurosurgery.   

129. CHC is required to attest to private commercial insurance companies that it is not 
excluded from federal payment programs in order for the insurance companies to pay for services 
at CHC.  If CHC were excluded from federal payment programs, CHC could not serve patients 
who have commercial insurance.  

130. Exclusion from federal payment programs would cause CHC to drastically reduce 
its overall scope of service because there would be no revenue to support the provision of services.  

131. If CHC were excluded from federal payment programs, it would lose accreditation 
by the Colorado Department of Public Health and Environment (“CDPHE”).   

132. If CHC were excluded from federal payment programs, the University of Colorado 
School of Medicine faculty could not provide services at CHC.   

133. The Kennedy Declaration states that individual doctors also face exclusion.  If a 
doctor is excluded, the doctor cannot be credentialed and CHC cannot offer the doctor privileges.  
The School of Medicine could not employ the doctor.  Exclusion for a doctor would be “career 
ending.” 

134. In response to the Kennedy Declaration, CHC assessed risk and took the immediate 
step to stop providing medical gender affirming care such as puberty blockers and hormone 
therapy.  CHC advised the doctors by a meeting in late December.  CHC advised patients on 
January 5, 2026.   

135. A CHC doctor wrote a prescription for medical gender affirming care on December 
19, 2025.  Dr. Brumbaugh is concerned that additional prescriptions would cause a pattern of 
conduct that would be worse for CHC.   

136. HHS General Counsel Mike Stuart posted on X on December 30, 2025 that it 
referred CHC to the OIG for investigation.  CHC took this post to mean that there was a significant 
escalation in risk to CHC and made decisions in response.   

137. While the Oregon lawsuit is pending, the OIG has agreed to suspend any notices of 
exclusion but the agreement does not state that any current writing of prescriptions would not be 
considered in future decisions.  As Chief Medical Officer, Dr. Brumbaugh believes that CHC and 
providers are still at risk for exclusion despite this agreement.   

138. On January 15, 2026, HHS General Counsel Mike Stuart posted on X that HHS 
reported six more hospitals to the OIG for investigation for providing gender affirming care.  This 
post indicated to Dr. Brumbaugh that the federal government was not backing down.   
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139. Given recent actions of the federal government, Dr. Brumbaugh does not believe it 
is beyond the realm of possibility that the federal government would exclude CHC and/or 
individual providers from Medicaid participation.   

140. CHC does not want to limit its scope of care to any patients, including those 
receiving gender affirming care.   

141. CHC made the decision to stop medical gender affirming care to protect its ability 
to serve all pediatric patients.   

142. To date, HHS has not excluded any hospital or providers for providing gender 
affirming care.  Dr. Brumbaugh does not have knowledge of HHS shutting down a hospital by 
exclusion from federal payment programs.    

143. If HHS only excluded doctors providing gender affirming care, it would shut down 
the TRUE Center but probably not the hospital as a whole.  CHC could continue providing medical 
care to other patients.   

144. Dr. Brumbaugh is not aware of any individual doctors who have been referred to 
the OIG for investigation.   

145. Dr. Brumbaugh understands that if CHC is excluded from federal payment 
programs, the hospital has limited appeal rights.     

III. APPLICABLE LAW 

A. The Colorado Anti-Discrimination Act 

Section 24-34-601(2)(a), C.R.S. provides that 

It is a discriminatory practice and unlawful for a person, directly or indirectly, to 
refuse, withhold from, or deny to an individual or a group, because of disability . . 
. sex . . . [or] gender identity . . . the full and equal enjoyment of the goods, services, 
facilities, privileges, advantages, or accommodations of a place of public 
accommodation . . . . 

A “[p]lace of public accommodation” means “any place of business engaged in any sales 
to the public and any place offering services, facilities, privileges, advantages, or accommodations 
to the public, including but not limited to: . . . (VII) A dispensary, clinic, [or] hospital . . . .” § 24-
34-600.3(1)(a), C.R.S. (emphasis added).  

“Gender identity” means “an individual’s innate sense of the individual’s own gender, 
which may or may not correspond with the individual's sex assigned at birth.” § 24-34-301(10), 
C.R.S. Further, “‘[d]isability’ has the same meaning as set forth in the federal ‘Americans with 
Disabilities Act of 1990’, 42 U.S.C. sec. 12101 et seq., and its related amendments and 
implementing regulations.” Id. at -(7). 
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A person is disabled under CADA and the ADA if the person has a “physical or mental 
impairment that substantially limits one or more major life activities.” Id.; 28 C.F.R. § 
36.105(a)(1)(i).   

 Section 24-34-801(1)(c), C.R.S. provides that the policy of the State of Colorado is to 
assure that all individuals, regardless of impairment or disability, are entitled to full and equal 
access to places of public accommodation. Further, section 24-34-300.7(2), C.R.S. declares that 
Colorado has a long history of supporting freedom of choice for Coloradans, which includes the 
“choice to make decisions related to safely seeking health-care services, including legally 
protected health-care activities . . . that support mental, physical, and emotional well-being for 
Coloradans, their children, and their family members.” Section 24-34-300.7(2) also makes clear 
that it is the public policy of the State of Colorado to ensure that these decisions can be made 
without unnecessary governmental interference. “Legally protected health-care activity” is defined 
to include seeking, providing, receiving, or referring for gender-affirming health-care services that 
are not unlawful in Colorado. §12-30-121(d), C.R.S. 

To prevail on a discrimination claim under CADA, “plaintiffs must prove that, ‘but for’ 
their membership in an enumerated class, they would not have been denied the full privileges of a 
place of public accommodation.” Craig v. Masterpiece Cakeshop, Inc., 370 P.3d 272, 280 (Colo. 
App. 2015) (citing Tesmer v. Colo. High Sch. Activities Ass’n, 140 P.3d 249, 254 (Colo. App. 
2006)), rev'd on other grounds, 584 U.S. 617 (2018).  A plaintiff need not establish that 
membership in the enumerated class was the sole cause of the denial of services. Id. Rather, it is 
sufficient to show that the alleged discriminatory act “was based in whole or in part on their 
membership in the protected class.” Id.  A “but for” test “directs [courts] to change one thing at a 
time and see if the outcome changes.” Bostock v. Clayton Cnty., Georgia, 590 U.S. 644, 645 (2020). 
If it does, the court has identified a “but for” cause. Id. CADA does not require a showing of 
animus. Craig, 370 P.3d at 282. 

B. Exclusion from Participation in Federal Health Care Programs 

Under the federal Social Security Act, the Secretary of HHS may exclude from 
participation in federal health care programs “[a]ny individual or entity that the Secretary 
determines . . . has furnished or caused to be furnished items or services to patients . . . of a quality 
which fails to meet professionally recognized standards of health care . . . .” 42 U.S.C. § 1320a-
7(b)(6)(B). Further, the OIG may exclude an individual or entity that has rendered services to 
patients “of a quality that fails to meet professionally recognized standards of health care.” 42 
C.F.R. § 1001.701(a)(2). 

HHS regulations define “[p]rofessionally recognized standards of health care” as 
“[s]tatewide or national standards of care, whether in writing or not, that professional peers of the 
individual or entity whose provision of care is an issue, recognize as applying to those peers 
practicing or providing care within a State.” 42 C.F.R. § 1001.2.  The regulatory definition further 
provides that, when HHS “has declared a treatment modality not to be safe and effective, 
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practitioners who employ such a treatment modality will be deemed not to meet professionally 
recognized standards of health care.” Id.   

An agency such as HHS is not permitted to ignore or violate the plain language of its own 
regulations while the regulations are in effect. Nat’l Env’t Dev. Ass’n’s Clean Air Project v. E.P.A., 
752 F.3d 999, 1011 (D.C. Cir. 2014).  

If the OIG proposes to exclude an individual or entity, the OIG “will send written notice of 
its intent, the basis for the proposed exclusion and the potential effect of an exclusion.” 42 C.F.R. 
§ 1001.2001(a). Within 30 days, the individual or entity may submit evidence and written argument 
regarding whether exclusion is warranted, and request a hearing to present oral argument to an 
OIG official. Id. at -(b). If the OIG determines that exclusion is warranted, it will send written 
notice of its decision, which “will be effective 20 days from the date of the notice.” 42 C.F.R. § 
1001.2002(a)-(b).  

An excluded individual or entity may request a hearing before an ALJ, who may affirm, 
alter, or reverse the imposition of the exclusion.  See 42 C.F.R. § 1005.2(a); 42 C.F.R. § 1005.20(b). 
However, the ALJ lacks authority to enjoin any act of the HHS Secretary; review the OIG’s 
exercise of discretion to exclude an individual or entity, or determine the scope or effect of 
exclusion; or reduce a period of exclusion to zero, if the ALJ finds that the excluded individual or 
entity committed an act described in section 1320a-7(b).  See 42 C.F.R. § 1005.4(c)(4)-(6).  A party 
may administratively appeal the ALJ’s decision and then seek judicial review in a U.S. Court of 
Appeals. See 42 C.F.R. § 1005.21(a),(k). 

An excluded individual or entity is excluded from Medicare, Medicaid, and any other 
federal health care programs.  See 42 C.F.R. § 1001.1901(a). The excluded individual or entity will 
not receive payment from Medicare, Medicaid, or any other federal health care program for any 
services rendered. Id. at -(b)(1). If excluded, the exclusion “will be for a period of 3 years, unless 
aggravating or mitigating factors . . . form a basis for lengthening or shortening the period. In no 
case may the period be shorter than 1 year . . . .” See § 1001.701(d)(1); § 1320a-7(c)(3)(F) (“[T]he 
period of exclusion shall not be less than 1 year.”). 

C. Standards on Preliminary Injunction 

Colo. R. Civ. P. 65 governs the issuance of preliminary injunctions. “A preliminary 
injunction is designed to preserve the status quo or protect rights pending the final determination 
of a cause.” City of Golden v. Simpson, 83 P.3d 87, 96 (Colo. 2004); see also Anderson v. 
Applewood Water Ass'n, Inc., 409 P.3d 611, 616 (Colo. App. 2016). A preliminary injunction is 
“an extraordinary remedy designed to protect a plaintiff from sustaining irreparable injury and to 
preserve the power of the district court to render a meaningful decision following a trial on the 
merits.” Rathke v. MacFarlane, 648 P.2d 648, 651 (Colo. 1982); see also Anderson, 409 P.3d at 
616 (holding the purpose of a preliminary injunction is “to prevent irreparable harm prior to a 
decision on the merits of a case.”). Whether to grant or deny a preliminary injunction “lies within 
the sound discretion of the trial court.” Rathke, 648 P.2d at 653. Injunctive relief should not be 
indiscriminately granted. Id. Rather, injunctive relief should be granted “sparingly and cautiously 
and with a full conviction on the part of the trial court of its urgent necessity.” Id.  

Case 6:25-cv-02409-MTK      Document 83-30      Filed 02/24/26      Page 16 of 23



 
16 

 

Rathke sets forth a six-part test for preliminary injunctions. The moving party must 
demonstrate each of the following: 

1.  Reasonable probability of success on the merits;  
2.  Danger of real, immediate, and irreparable injury which may be prevented by 

injunctive relief;  
3.  No plain, speedy, and adequate remedy at law;  
4.  The injunction will not disserve the public interest;  
5.  Balance of equities favors the injunction; and  
6. Injunction will preserve the status quo pending trial on merits. 
 

Id. at 653-54. If each criterion is not met, injunctive relief is not available. Id. at 654.  
 

Pursuant to C.R.C.P. 65(d), every order granting an injunction shall be specific in its terms 
and describe in reasonable detail the acts sought to be restrained. Rule 65 is designed to provide 
fair notice to enjoined parties of precisely what conduct is prohibited, and to avoid finding parties 
in contempt based on orders that are too vague to be understood. Schmidt v. Lessard, 414 U.S. 473, 
476 (1974). Accordingly, an injunction “must be sufficiently precise to enable the party subject to 
the injunction to conform his or her conduct to the injunction.” People v. Wunder, 371 P.3d 785, 
790 (Colo. App. 2016).  An injunction that leaves important terms undefined may be impermissibly 
vague in violation of C.R.C.P. 65.  Id.  

An order granting an injunction “is binding only upon the parties to the action, their 
officers, agents, servants, employees, and attorneys, and upon those persons in active concert or 
participation with them who receive actual notice of the order by personal service or otherwise.” 
C.R.C.P. 65(d). 

1. Reasonable probability of success on the merits. 

To determine whether a plaintiff has a reasonable probability of success on the merits, a 
trial court is “obliged to assess the proper legal standard and applicable burden of proof which 
would be required at a subsequent trial on the merits.” Rathke, 648 P.2d at 655. The court must 
substantively evaluate the issues as it would during trial. Dallman v. Ritter, 225 P.3d 610, 621 
(Colo. 2010). When assessing the likelihood of success on the merits, “the court should not treat 
this factor as one that is merely considered and balanced with the comparative injuries of the 
parties.” Home Shopping Club, Inc. v. Roberts Broad. Co. of Denver, 961 P.2d 558, 561 (Colo. 
App. 1998). Rather, the moving party must demonstrate a reasonable probability of success on the 
merits as a prerequisite for injunctive relief. Rathke, 648 P.2d at 654. 

2. Danger of real, immediate, and irreparable injury which may be prevented by 
injunctive relief. 

Irreparable harm is generally defined as “certain and imminent harm for which a monetary 
award does not adequately compensate.” Gitlitz v. Bellock, 171 P.3d 1274, 1279 (Colo. App. 2007) 
(citation omitted). An injury may be irreparable where “monetary damages are difficult to ascertain 
or where there exists no certain pecuniary standard for the measurement of the damages.” Id. The 
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plaintiff must show that she is “likely to suffer irreparable harm” without injunctive relief. Winter 
v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008). 

The irreparable harm inquiry focuses on future injury. See Bd. of Cnty. Comm'rs of Pitkin 
Cnty. v. Pfeifer, 546 P.2d 946, 949 (Colo. 1976). A court may grant injunctive relief as “a preventive 
and protective remedy, affording relief against future, rather than past, acts.” Anderson, 409 P.3d 
at 616 (quoting id.) (emphasis original). However, an injunction cannot issue based on speculative 
harm to the plaintiff. See Am. Invs. Life Ins. Co. v. Green Shield Plan, Inc., 358 P.2d 473, 475-76 
(Colo. 1960). 

Various U.S. District Courts have held that the denial of gender-affirming care for 
transgender individuals constitutes irreparable harm. See e.g., Brandt v. Rutledge, 551 F. Supp. 3d 
882, 892 (E.D. Ark. 2021) (concluding that terminating access to puberty blocking hormones 
constitutes irreparable physical and psychological harm for transgender patients).  

3.  No plain, speedy, and adequate remedy at law. 

A preliminary injunction is a form of equitable relief. Rathke, 648 P.2d at 651. A trial court 
will not grant an injunction if a plaintiff has a plain, speedy, and adequate remedy at law. Home 
Shopping Club, 961 P.2d at 562. Injunctive relief is only available if there is no legal remedy that 
provides “full, complete, and adequate relief.” Gitlitz, 171 P.3d at 1279. An action for damages is 
a remedy at law. See Boglino v. Giorgetta, 78 P. 612, 614 (Colo. App. 1904).   

Relevant to the question whether an adequate remedy at law exists “include whether 
damages can be proven with reasonable certainty . . . whether the harm alleged is continuing or 
will require plaintiff to resort to multiple litigation to effect the legal remedy, and the difficulty of 
obtaining, by the use of money, a suitable substitute for the promised performance.” Benson v. 
Nelson, 725 P.2d 71, 72 (Colo. App. 1986). 

4. The injunction will not disserve the public interest. 

A court will only grant injunctive relief if the injunction will not disserve the public interest. 
Rathke, 648 P.2d at 654. When analyzing whether to enjoin a party from violating a state statute, 
a court may consider the “design of the statute” and its impact on the public interest. See Kourlis 
v. Dist. Ct., El Paso Cnty., 930 P.2d 1329, 1336 (Colo. 1997). Violation of state law “imbued with 
great public importance” constitutes an “injury” to the public interest. See Lloyd A. Fry Roofing 
Co. v. State Dep’t of Health Air Pollution Variance Bd., 553 P.2d 800, 808 (Colo. 1976). 

However, an injunction that “could create a greater risk to a greater number of individuals” 
may “adversely affect the public interest.” See Trinidad Area Health Ass’n v. Trinidad Ambulance 
Dist., 562 P.3d 928, 936 (Colo. App. 2024). In Trinidad, the Colorado Court of Appeals upheld the 
denial of a preliminary injunction where compelling an ambulance district to perform around-the-
clock interfacility transfers would have inhibited the ambulance district’s ability to promptly 
respond to 911 calls. Id. The court found that compelling the ambulance district to provide these 
services could create a greater risk to a greater number of individuals, which would adversely 
affect the public interest. Id. 
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5. Balance of equities favors the injunction. 

The balance of equities favors injunctive relief if “the threatened injury to the plaintiff 
outweighs the threatened harm the preliminary injunction may inflict on the defendant.” Rathke, 
648 P.2d at 654. When weighing the balance of the equities, a court may consider “equitable 
considerations having to do with [the public] interest.” Kourlis, 930 P.2d at 1337. 

6. Injunction will preserve the status quo pending trial on merits. 

The purpose of an injunction is to preserve the status quo. Home Shopping Club, 961 P.2d 
at 563. In cases involving newly enacted rules or regulations, the appropriate “status quo is the 
status quo ante, that is the status quo before the rule was enacted.” Sanger v. Dennis, 148 P.3d 404, 
419 (Colo. App. 2006) “The status quo is the last uncontested status between the parties which 
preceded the controversy.” Dominion Video Satellite, Inc. v. EchoStar Satellite Corp., 269 F.3d 
1149, 1155 (10th Cir. 2001).  

IV. ANALYSIS 

A. Reasonable Probability of Success on the Merits. 

Having considered the written record and the testimony and argument during the 
preliminary injunction hearing, the Court concludes that Plaintiffs have demonstrated a reasonable 
probability of success on the merits on both of their CADA claims. Relevant to both claims, 
pursuant to CADA’s plain text, hospitals are places of public accommodation. CADA precludes 
CHC, a hospital, from discriminating against an individual or group because of sex, gender 
identity, or disability. 

The central issues at trial will include (1) whether CHC denied Plaintiffs full and equal 
enjoyment of goods, services, facilities, privileges, advantages, or accommodations on the basis 
of sex, gender identity or disability; and (2) whether gender dysphoria is a disability under CADA.   

The Court found compelling Ms. Boe’s testimony that CHC refused to prescribe Bella Boe, 
a transgender girl who has been diagnosed with gender dysphoria, hormones or offer referrals to 
other providers. The TRUE Center told Danielle Doe at an appointment that it would not provide 
care (i.e., bloodwork and measurements) for to a fertility preservation procedure related to gender 
affirming care. According to Ms. Doe, CHC will not write Danielle another prescription for 
puberty blockers related to her gender identity. Non-party Jacob Joe was similarly denied care 
when the TRUE Center canceled his appointment to replace his puberty blocker implant.  

There is no dispute that CHC ceased offering prescriptions for hormone therapy and 
puberty blockers to minor patients for the purpose of gender affirming care. CHC continues to 
offer hormone therapy and puberty blockers to cisgender youth for purposes not related to gender 
affirming care. Refusing to offer these treatments to transgender patients for the purpose of gender 
affirming care facially differentiates between transgender and cisgender patients.   

Further, the Court found compelling the testimony of Dr. Karasic that gender dysphoria 
can cause a disability in that it can substantially limit life activities.  Whether CHC has 
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discriminated against Plaintiffs on the basis of sex was not explored at the preliminary injunction 
hearing.   

CHC argues that its decision to suspend medical gender affirming care was not 
discriminatory because it has a legitimate, non-discriminatory reason for doing so: it is complying 
with the Kennedy Declaration to avoid potential exclusion from federal health care programs. 
Regardless of CHC’s stated reasons for ceasing care, the Court finds that if this case were to 
proceed to trial, Plaintiffs have demonstrated a probability that they will succeed on the merits of 
their claims under CADA because the testimony and evidence at the preliminary injunction hearing 
tended to demonstrate that CHC has ceased offering medical gender affirming care at least in part 
due to Plaintiffs’ gender identity and/or disability.   

B. Danger of Real, Immediate, and Irreparable Injury Which May Be Prevented by 
Injunctive Relief.   

Plaintiffs have established that they face a danger of real, immediate, and irreparable injury. 

Plaintiffs face a danger of irreparable injury from undergoing an unwanted puberty based 
on their sex at birth. The harm is not speculative; indeed, it is certain that when Plaintiffs cease 
taking puberty blockers, they will undergo puberty in accordance with biology.  Plaintiffs are likely 
to experience irreversible physical changes to their bodies inconsistent with their gender identity 
that may require surgery to reverse. In addition, stopping hormone therapy may cause irreversible 
changes to the body.  The Court credits the testimony of Dr. Reirden and Dr. Karasic that Plaintiffs 
are likely to experience immediate, irreversible physical and psychological harm from stopping 
gender affirming care.  

The danger to Plaintiffs is also imminent. Plaintiffs are at imminent risk of psychological 
stress from stopping care, including an elevated risk of suicidal ideation. CHC’s announcement 
that it will cease offering gender affirming care is already causing Plaintiffs ongoing distress. The 
evidence shows that Plaintiffs are likely to suffer further imminent psychological harm from the 
discontinuation of care. The Court finds that monetary damages are unlikely to adequately 
compensate Plaintiffs for such harm. It would be difficult to ascertain monetary damages for the 
injuries Plaintiffs face.  

The evidence shows that Plaintiffs have limited options for alternate providers offering 
gender affirming care. Most pediatricians do not offer such care, and it is not easily provided via 
telehealth. Medicaid may also impose limitations on Plaintiffs’ access to gender affirming care 
from other providers. However, gender affirming care may be available outside the reimbursement 
system and/or in other countries. The Court also heard testimony that other providers in the area 
may be able to provide care.   

The Court recognizes the serious nature of the harm that Plaintiffs are likely to face if they 
are forced to stop gender affirming care. However, the Court notes that the requested injunction 
may not stop this harm from occurring. It is possible that an injunction could cause CHC or the 
TRUE Center to close, certain doctors to lose privileges, or CHC’s and/or the providers’ exclusion 
from Medicaid, which would result in the unavailability of medical gender affirming care from 
Defendant. Thus, Plaintiffs would suffer the very harm they seek to prevent. Regardless, the Court 
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finds that Plaintiffs have demonstrated that they face a danger of real, immediate, and irreparable 
injury from CHC’s cessation of gender affirming care. 

C. No Plain, Speedy, and Adequate Remedy at Law.  

The Court finds there is no plain, speedy, and adequate remedy at law in this Court that 
would address Plaintiffs’ ongoing and future harm. Litigation is likely to be protracted.   

The Court notes, however, that the pending litigation in Oregon v. Kennedy may provide 
the Plaintiffs the remedy they seek: an invalidation of the Kennedy Declaration.  That litigation is 
set for a hearing on summary judgment on March 19, 2026.    

D. The Injunction Will Not Disserve the Public Interest. 

Granting the requested injunctive relief would serve the public interest by protecting 
Plaintiffs and other vulnerable transgender and gender-diverse youth in the region. Protecting the 
Plaintiffs’ access to medical care that is lawful in Colorado serves the public interest. However, if 
injunctive relief is granted and CHC or individual providers at the TRUE Center are excluded from 
participating in Medicaid, CHC could no longer offer gender affirming care, despite this Court’s 
order. Therefore, granting injunctive relief may not protect the public’s access to gender affirming 
care—and has a serious and substantial risk of ceasing the availability of all pediatric care from 
CHC.   

The Court finds based on the evidence, written record, and argument at the preliminary 
injunction hearing that granting the requested injunctive relief would pose a grave danger to the 
public interest that is greater than the danger to Plaintiffs.  

Outside of the TRUE Center, CHC provides specialized pediatric care to thousands of 
pediatric patients in the Rocky Mountain Region, regardless of gender identity.  CHC offers a 
myriad of pediatric care including organ transplants, neurosurgery, and cancer treatment. A 
substantial percentage of CHC’s patient population is on Medicaid and continuing to provide 
gender affirming care puts CHC at significant risk of exclusion. Exclusion of CHC would mean 
that in addition to not receiving Medicaid funds, it could not participate in commercial insurance. 
Further, exclusion could cause loss of accreditation by CDPHE. A hospital cannot operate without 
revenue or accreditation.   

Further, even if CHC does not close but instead drastically reduces its services, the public 
across the Rocky Mountain Region would lose access to a wide range of pediatric care. This 
undoubtedly poses a grave danger to large populations of children and families. CHC provides 
critical services to underserved patients, including nearly half of its patient population enrolled in 
Medicaid (including some of Plaintiffs). CHC’s exclusion could pose a particular risk to 
underserved and/or low-income patients in the state of Colorado.  

Plaintiffs contend that CHC does not face an actual threat of enforcement and is unlikely 
to face exclusion. The Court does not this argument compelling for several reasons.  
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First, Plaintiffs contend that HHS’ agreement to forgo issuing notices of intent to exclude 
or notices of exclusion mitigates the actual risk of exclusion. However, HHS has only agreed not 
to exclude CHC until the pending motions are resolved in Oregon v. Kennedy. Regardless of 
Plaintiffs’ view of the merits of that case, it is not appropriate for the Court to speculate about how 
the U.S. District Court for the District of Oregon will resolve the pending motions. It is possible 
that HHS will prevail and the Kennedy Declaration will remain binding on CHC, in which case 
CHC will face a very real threat of exclusion.  

Next, Plaintiffs argue that CHC has already violated the Kennedy Declaration by providing 
gender affirming care in the days after the issuance of the Declaration.  Dr. Brumbaugh testified 
that he is concerned that additional prescriptions would cause a pattern of conduct that could 
increase the likelihood of exclusion. The Court agrees that continuing to provide gender affirming 
care could place CHC at a greater risk of exclusion. 

Plaintiffs further contend that CHC could appeal its exclusion or obtain an injunction to 
prevent its exclusion. However, federal regulations provide limited post-exclusion remedies and it 
would be inappropriate for this Court to base its analysis on whether another court would grant 
CHC an injunction in a hypothetical future case.  

Plaintiffs essentially ask the Court to call the bluff of the federal government and order 
CHC to take action in violation of federal law.2 The Court cannot discount the very real possibility 
that the federal government will take enforcement action against CHC. The current administration 
has indicated that it will use every means possible to stop gender affirming care and has interfered 
with care in a way that is unprecedented. HHS has already suggested that CHC has been referred 
to the OIG for investigation, along with other hospitals.  

Accordingly, the Court treats the threatened harm to CHC as a very real possibility. Given 
the potentially devastating public impact on pediatric care in the region, the Court finds that the 
requested injunction could create a greater risk to a greater number of individuals, which would 
adversely affect the public interest.  

E. Balance of Equities Favors the Injunction. 

For the same reasons the public interest is not served by granting the requested injunctive 
relief, the balance of equities disfavors an injunction.  

F. Injunction will preserve the status quo pending trial on merits. 

Plaintiffs have requested an order “prohibit[ing] [CHC] from refusing to provide medically 
necessary care to transgender patients.” CHC argues that the requested injunctive relief is overly 
broad, impermissibly vague, and requests relief for which no manageable standards exist. Plaintiffs 
contend that courts routinely issue such injunctions. 

                                            
2 The Court recognizes the competing interests of state vs. federal law.  While the Court does not condone a violation 
of any law, the Court is particularly concerned with affirmatively ordering a party to violate a law in the face of 
significant consequences.  Indeed, the Court questions its authority to make such an order.   
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The Court agrees with CHC that the terms of the proposed injunction are not sufficiently 
specific. Because the proposed injunction does not define the term “medically necessary care,” it 
does not specify what, if any, specific medical care must be provided or when CHC must provide 
such treatment. Consequently, because the proposed injunction does not describe in reasonable 
detail the acts sought to be restrained, it will not enable CHC to conform its conduct to the 
injunction. Further, the requested injunctive relief would bind CHC but the Court questions 
whether it would bind the medical providers at the TRUE Center, who are not employees of CHC. 
If individual doctors at the TRUE Center refuse to write prescriptions for gender affirming care, it 
is unclear whether the proposed injunction form a valid basis for holding those providers in 
contempt. Because the requested relief is not sufficiently specific, the Court finds that it is not clear 
whether an injunction would preserve the status quo pending trial on the merits.  

Because the Court has concluded that Plaintiffs have not demonstrated all the Rathke 
factors, the Court finds that it need not address arguments at this time regarding bonds, availability 
of a class-wide injunction prior to class certification, or the political question doctrine.  

V. ORDER  

For the foregoing reasons and authorities, Class Plaintiffs’ Motion for Preliminary 
Injunction filed January 20, 2026 is DENIED.  

SO ORDERED: February 13, 2026. 

BY THE COURT: 
 

   

 ________________________ 
 Hon. Ericka F. H. Englert 

District Court Judge 
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