
No. 25-2165 
 

UNITED STATES COURT OF APPEALS 
FOR THE FIRST CIRCUIT 

_______________________________ 
 
STATE OF CALIFORNIA; COMMONWEALTH OF MASSACHUSETTS; STATE OF NEW 
YORK; STATE OF CONNECTICUT; STATE OF DELAWARE; STATE OF COLORADO; 

STATE OF HAWAIʻI; STATE OF ILLINOIS; STATE OF MAINE; STATE OF 
MARYLAND; STATE OF MICHIGAN; STATE OF MINNESOTA; STATE OF NEW 

JERSEY; STATE OF NEW MEXICO; STATE OF NEVADA; STATE OF NORTH 
CAROLINA; STATE OF OREGON; STATE OF RHODE ISLAND; STATE OF VERMONT; 

STATE OF WASHINGTON; STATE OF WISCONSIN; the DISTRICT OF COLUMBIA; 
and JOSH SHAPIRO, in his official capacity as Governor of the Commonwealth 

of Pennsylvania, 
 

Plaintiffs-Appellees, 
 

v. 
 
UNITED STATES DEPARTMENT OF HEALTH AND HUMAN SERVICES; ROBERT F. 
KENNEDY, JR., in his official capacity as Secretary of U.S. Health and Human 
Services; CENTERS FOR MEDICARE AND MEDICAID SERVICES; MEHMET OZ, in 

his official capacity as Administrator of the Centers for Medicare and 
Medicaid Services, 

 
Defendants-Appellants, 

_______________________________ 
 

On Appeal from an Order of the United States District Court 
for the District of Massachusetts (Talwani, J.) in No. 1:25-cv-12118-IT 

_______________________________ 
 

OPPOSITION TO MOTION TO PUBLISH ORDER GRANTING STAY 
PENDING APPEAL 

 
_______________________________



 

1 

ARGUMENT 

On December 30, 2025, this Court stayed the district court’s order 

preliminarily enjoining enforcement of Section 71113, a statute intended to prevent 

certain reproductive healthcare providers from receiving federal Medicaid funding.  

See Stay Order (Dec. 30, 2025).  In granting the stay, the Court concluded—“at 

this preliminary stage”—that the defendants were likely to prevail on the merits of 

plaintiffs’ Spending Clause challenge.  Id. at 3.  The Court observed that its merits 

decision in Planned Parenthood Fed’n of Am. v. Kennedy, 162 F.4th 155 (1st Cir. 

2025) resolved one of plaintiffs’ statutory ambiguity arguments, Stay Order 3; that 

plaintiffs’ other asserted ambiguities “are unlikely to render Section 71113 

unconstitutional,” id. at 4; and that plaintiffs’ other retroactivity arguments were 

not properly preserved or likely to succeed, id.   

Several months after the Court’s stay order, plaintiffs dismissed the 

complaint in the district court.  See Notice of Voluntary Dismissal Without 

Prejudice, D. Ct. Dkt. 96 (Mar. 17, 2026).  In light of that dismissal, the federal 

defendants have moved to dismiss this preliminary injunction appeal as moot.  See 

Chaparro–Febus v. International Longshoremen Ass’n, Local 1575, 983 F.2d 325, 

331 n.5 (1st Cir. 1992).  Plaintiffs do not oppose that request.  

 Defendants also request that the Court publish the Stay Order.  The motion 

should be denied.  Defendants have failed to establish that “good cause” supports 
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the request.  1st Cir. R. 36(b)(2)(D).  While this Court has a policy of generally 

publishing “opinions,” 1st Cir. R. 36(b)(1), and sometimes extends that policy to 

“orders,” this Court’s “preliminary” evaluation of the issues in the stay posture 

does not warrant publication.  Stay Order 3, 4.  The Stay Order “does not articulate 

a new rule of law, modify an established rule, apply an established rule to novel 

facts or serve otherwise as a significant guide to future litigants.”  1st Cir. R. 

36(b)(1).  Indeed, the Court resolved one of the statutory ambiguity issues by 

reference to the published decision in Planned Parenthood Fed’n of Am., 162 F.4th 

at 171-174; acknowledged that “judicial intervention” may ultimately “be needed 

to determine” the meaning of the other challenged provisions; and noted that 

plaintiffs’ other arguments were not properly preserved or the basis for the district 

court’s injunction.  See Stay Order 3-4.  Thus, the Stay Order, while reasoned, does 

not settle “what precisely Section 71113 requires.”  Mot. to Publish Order 4.   

More importantly, defendants fail to establish that these issues “may well 

recur in the future.”  Mot. to Publish Order 4.  Section 71113 represents an 

unprecedented effort by Congress to defund certain reproductive healthcare 

providers.  In Medicaid’s over sixty-year history, no Congress has ever attempted 

to defund organizations in a similar manner, using similar terms or approaches to 

identifying prohibited entities.  See, e.g., Dist. Ct. Dkt. 84 at 32-33.  The statute 

will also expire by its express terms in four months on July 4, 2026.  See Pub. L. 
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No. 119-21, § 44126, 138 Stat. 482 (2025).  Given that the statute will sunset 

shortly, the Stay Order should have limited practical utility to future litigants.   

CONCLUSION 

Defendants’ request to publish the Stay Order should be denied.   
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