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INTRODUCTION 

 This Court has asked for supplemental briefing addressing the effect, if any, 

of the Court’s intervening decision in Planned Parenthood Federation of America, 

Inc. v. Kennedy, No. 25-1698, 2025 WL 3563200 (1st Cir. Dec. 12, 2025), on the 

motion to stay pending appeal in this case.  Contrary to defendants’ contentions, 

that decision does not resolve the question of whether Section 71113 violates the 

Spending Clause.  The question in this case turns on whether Section 71113 sets 

out conditions on Medicaid funding “unambiguously,” so Plaintiff States can 

“accept them ‘voluntarily and knowingly.’”  Arlington Cent. School Dist. Bd. of 

Educ. v. Murphy, 548 U.S. 291, 296 (2006).  The Planned Parenthood decision 

addressed the separate question of whether Section 71113 unconstitutionally 

conditioned funding on activity protected by the First Amendment. 

 In answering that distinct First Amendment question, this Court recognized 

that the term “affiliates” in Section 71113’s definition of “prohibited entities” may 

bear different meanings and narrowed the understanding of the term here, in part 

through the canon of constitutional avoidance.  But as courts have recognized, 

application of the canon of constitutional avoidance necessarily requires the 

existence of statutory ambiguity—the sort of ambiguity that is the crux of Plaintiff 

States’ Spending Clause claim.  This Court’s decision about how best to read 

Section 71113 therefore does not resolve the separate question of whether 
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Congress satisfied its Spending Clause obligation to lay out funding requirements 

unambiguously.  And even if Planned Parenthood could be read to foreclose the 

argument that the term “affiliates” is indeterminate, Section 71113’s other 

provisions fail to provide clear notice to States of the entities that are “prohibited.” 

As an alternative to considering how the intervening Planned Parenthood 

decision affects the issues in this appeal, the Court could instead allow the district 

court to consider these new issues in the first instance to best serve interests in 

judicial economy.  The Court could vacate the preliminary injunction and remand 

with instructions to the district court to consider the effect of the Planned 

Parenthood decision in the first instance.  See, e.g., Gastronomical Workers Union 

Loc. 610 & Metro. Hotel Ass’n Pension Fund v. Dorado Beach Hotel Corp., 617 

F.3d 54, 66 (1st Cir. 2010) (vacating and remanding where intervening precedent 

meant that a district court “did not engage in the requisite analysis”).     

ARGUMENT 

I. THE PLANNED PARENTHOOD OPINION DOES NOT RESOLVE THE 

MERITS OF PLAINTIFFS’ DISTINCT SPENDING CLAUSE CHALLENGE  

1.   Defendants contend that the Planned Parenthood decision resolves the 

question of whether “Section 71113 delineates its requirements with sufficient 

clarity to satisfy the Spending Clause.”  Supp. Br. 1.  But that overreads the 

Court’s decision, which did not conduct any analysis under the Spending Clause.  

In Planned Parenthood, this Court concluded that the plaintiffs were unlikely to 
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succeed on the merits of their distinct claim that the definition of “affiliates” 

unconstitutionally conditions funding on First Amendment protected associational 

activity.  In reaching that conclusion, the Court held that “the statute allows a 

definition of ‘affiliates’ that is unlikely to turn on any First Amendment protected 

activity” and concluded “as a matter of constitutional avoidance” that the term 

“affiliates” likely does not extend more broadly.  Planned Parenthood, 2025 WL 

3563200, at *8. 

To be sure, the Court held after examining the text, structure, and context of 

the statute, that Congress likely “adopt[ed]” a “widely accepted legal definition[]” 

of the term that turns on corporate control.  Planned Parenthood, 2025 WL 

3563200, at *9 (internal quotation marks omitted).  But the decision also 

acknowledged various arguments, including from the federal appellees, “that could 

support a broader definition of affiliates than [the Court] described.”  Id. at *10.  

The Court ultimately elected to “not credit a definition that would introduce 

constitutional difficulties.”  Id.  Because a broader reading of the term “affiliates” 

would “risk unconstitutionally conditioning funds on protected expressive 

activity,” id., the Court interpreted the term narrowly “as a matter of constitutional 

avoidance,” id. at *8.   

Courts have held, however, that the canon of constitutional avoidance cannot 

remedy a clear notice defect under the Spending Clause.  The doctrine of 
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constitutional avoidance “is a means of choosing between multiple possible 

meanings,” and cannot be applied to clarify unconstitutionally ambiguous statutes 

that never provided clear notice to the States in the first instance.  Texas v. Yellen, 

105 F.4th 755, 766 n.3 (5th Cir. 2024).  To apply the canon “would be to 

essentially reason that, given [the statute’s] ambiguity,” the Court “should interpret 

it to be unambiguous.”  Id.   

At a minimum, the Planned Parenthood decision presents new questions 

about the relevance of the canon of constitutional avoidance to the clear notice 

requirement of the Spending Clause.  The district court did not have the Planned 

Parenthood decision before it when it granted the preliminary injunction, nor had it 

heard any arguments about the new issues arising out of the decision.  To promote 

the orderly resolution of issues, this Court could vacate the preliminary injunction 

and remand to the district court to consider the effect of Planned Parenthood in the 

first instance.  See, e.g., Gastronomical Workers Union, 617 F.3d at 66.  

2.  In any event, the Planned Parenthood decision did not address other 

indeterminacies contained in Section 71113 and its definition of “prohibited 

entities.”  For example, the decision did not address what is encompassed by the 

phrase “primarily engaged in family planning services, reproductive health, and 

related medical care.”  See Opp. 14-15.  Defendants argue that “family planning 

services,” “reproductive health,” and “related medical care” have established 
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meanings in the context of Medicaid, Supp. Br. 6, but offer no concrete definition 

that governs those terms, or what would be “the relevant time period for assessing 

whether [a prohibited entity] was ‘primarily engaged in’” such activities.  Kearney 

Reg’l Med. Ctr. v. U.S. Dep’t of Health & Human Serv., 934 F.3d 812, 817 (8th 

Cir. 2019). 

Likewise, the Planned Parenthood decision did not address how States are 

to calculate the “$800,000 Medicaid expenditure threshold.”  Defendants argue 

that the language clearly encompasses nationwide expenditures, Supp. Br. 5-6, but 

the statute covers “the total amount of Federal and State expenditures” with the 

potentially singular term State rather than plural States.  Pub. L. 119-21, 

§ 71113(b)(1), 139 Stat. 72, 300-01 (July 4, 2025).  And Congress has never before 

required States to track or calculate other States’ Medicaid reimbursements to 

providers.  See, e.g., D.Ct. Dkt. 62-6 ¶ 22 (discussing the fact that California has no 

“mechanism for tracking Medicaid payments made by other states to Medi-Cal 

providers”).   

Defendants fault the Plaintiff States for failing to identify any “actual 

ambiguity” in the way that States “have interpret[ed]” Section 71113.  Supp. Br. 7.  

But as the record reflects, multiple administrators of state Medicaid programs have 

submitted sworn declarations stating that “the lack of clarity in the statutory text 

. . . make[s] it exceptionally challenging” to identify “prohibited entities” and 
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comply with Section 71113.  D.Ct. Dkt. 62-11 ¶ 8 (declaration from Illinois 

discussing difficulties in implementing Section 71113); see also D.Ct. Dkt. 62-15 

¶ 19 (declaration from Minnesota discussing difficulties in complying with the 

“vague” conditions in Section 71113); D.Ct. Dkt. 62-20 ¶ 22 (declaration from 

New York discussing the “struggle to identify impacted providers”).  These 

ambiguities also have led to significant confusion from healthcare providers about 

the requirements of Section 71113, which the Plaintiff States have been unable to 

resolve given “the lack of clarity regarding the full scope of affected providers.”  

D.Ct. Dkt. 62-6 ¶ 23 (declaration from California); see also D.Ct. Dkt. 62-10 ¶ 19 

(declaration from Hawaiʻi); D.Ct. Dkt. 62-25 ¶ 21 (declaration from Pennsylvania).  

That confusion is further exacerbated by the “irreconcilable timing provisions” in 

Section 71113, where Plaintiff States were required to cease payments by July 4, 

2025, to “prohibited entities” that could only be identified by their status on 

October 1, 2025.  Order 30; see also Opp. 15-16.  

Defendants also suggest that Section 71113 is merely an “incremental 

change[]” to the Medicaid program which Plaintiff States reasonably could have 

anticipated.  See Supp. Br. 9.  That is wrong.  Defendants minimize the 

unprecedented nature and scope of Section 71113.  Over the “sixty-year history of 

Medicaid, States—not the federal government— have determined whether 

providers qualify for the Medicaid program.”  Order 32.  With little and unclear 
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notice, Section 71113 requires Plaintiff States to make sweeping changes to their 

Medicaid programs and prohibit an unascertainable number of providers serving 

low-income patients from receiving reimbursements.  That is nothing like the 

requirement that States return federal funds in an “individual case” where 

providers have been overpaid.  Supp. Br. 10.  Although “‘legislative novelty’ is not 

necessarily fatal” to Section 71113’s constitutionality, “it raises a red flag” under 

the Spending Clause.  W. Va. by & through Morrisey v. U.S. Dep’t of the Treasury, 

59 F.4th 1124, 1145 (11th Cir. 2023) (when considering funding conditions, a 

“‘lack of historical precedent’ often signals a ‘severe constitutional problem’”).       

II. THE PLANNED PARENTHOOD OPINION DOES NOT RESOLVE THE 

EQUITABLE ANALYSIS HERE 

Defendants briefly assert that Planned Parenthood also resolves the equitable 

analysis in this case.  Supp. Br. 13.  However, this Court never addressed the 

equities in Planned Parenthood because it determined that the plaintiffs were 

unlikely to succeed on the merits of their claims.  Planned Parenthood, 2025 WL 

3563200 at *4-13.    

 In any event, the equitable considerations in this case differ from those 

presented in Planned Parenthood.  Defendants have tasked States, not Planned 

Parenthood, with implementing Section 71113 and altering their Medicaid systems.  

Plaintiff States will have to absorb the significant costs arising from the sudden 

termination of federal funds to huge portions of States’ longstanding healthcare 
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infrastructure that provide essential health services.  See Opp. 20.  Defendants 

would require Plaintiff States to overhaul their internal claims-processing 

infrastructure for Medicaid—even if it is later determined that Section 71113 is 

unlawful.  And by “improperly ‘surpris[ing] participating States . . . [and] 

dramatically chang[ing] the relationship between States and the federal 

government,’” Order 32, the statute intrudes on substantial sovereign interests.  

Section 71113 introduces sweeping and unprecedented new conditions on 

Medicaid funding—without clear notice—flouting the requirement that Congress 

grant due respect to States under our “system of federalism.”  NFIB, 567 U.S. at 

577-578.  
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CONCLUSION 

The motion for a stay pending appeal should be denied.  Alternatively, the 

Court could vacate the preliminary injunction and remand for the district court to 

consider the Planned Parenthood decision in the first instance.  
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