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The Little Sisters of the Poor, Jeanne Jugan Residence (“Little Sisters”) does not object to lifting
the stay for the limited purpose of having a status conference with the Court to determine how to
proceed in this matter going forward. Beyond that limited purpose, the Little Sisters oppose lifting of
the stay because the central matters in this case are currently before the Ninth Circuit, where they
have been fully briefed and argued. By its terms, the stay was designed to continue “pending
resolution of Defendants’ appeals.” Because those appeals have not yet been resolved, lifting the
stay is premature.

Much of the States’ motion is premised on their repeated claim that the existing appeal will
become moot on January 14. Mot. at 3, 5, 6. This is a contested question and, importantly, a question
on which the Ninth Circuit has specifically requested briefing, which was completed on November
16. The Ninth Circuit Order is attached as Exhibit A, and the Little Sisters’ supplemental brief is
attached to this filing as Exhibit B. Given that the Ninth Circuit panel is equally aware of the newest
“final” rules that take effect on January 14, and that the panel has specifically requested briefing on
the question of mootness, it would be premature for this Court to start the case up again without
knowing the Ninth Circuit’s answer on mootness.

Moreover, even apart from the mootness question, the Ninth Circuit panel is currently
considering other questions that go to the heart of the States’ claims. First, the Ninth Circuit has had
briefing and oral argument on the question of whether the States have standing, and thus whether
this Court has Article III jurisdiction. Second, the States argued their substantive objections to the
rule, not merely their procedural objections, to the Ninth Circuit. Those claims are the same claims
the States apparently intend to simultaneously argue in this Court.

For these reasons, the Little Sisters believe the better course is to leave the stay in place so that

the Ninth Circuit can decide the mootness question upon which it has requested briefing, and the

1
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standing and substantive questions about the rules’ validity which are fully briefed and before that

court.

CONCLUSION

For the foregoing reasons, the States’ motion should be denied.

Dated: December 5, 2018

Respectfully submitted,

/s/ Mark L. Rienzi

Mark L. Rienzi — admitted pro hac vice
Lori L. Windham — admitted pro hac vice
Eric C. Rassbach — No. 288041

The Becket Fund for Religious Liberty
1200 New Hampshire Ave. NW, Suite 700
Washington, DC 20036

Telephone: (202) 955-0095

Facsimile: (202) 955-0090
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Before: WALLACE, KLEINFELD, and GRABER, Circuit Judges.

The parties are ordered to submit simultaneous supplemental briefs

addressing the following questions: What is the status of the rules in question? If

they are now being reviewed by the Office of Management and Budget, when are

they likely to be published in the Federal Register? When the rules become final,

will the present appeal become moot?
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The briefs are not to exceed 15 pages in length and shall be filed 14 days
after the entry of this order. The parties may, but are not required to, submit a joint
supplemental brief in lieu of separate briefs. Parties who are registered for ECF

must file the briefs electronically without submission of paper copies.
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INTRODUCTION

This appeal is not moot, and in any event, the Court should decide the
substantive merits and standing issues that have been fully briefed and
argued.

The new final rule does not moot this appeal for at least five reasons.
First, the new final rule does not take effect until January 14, 2019,
which means that this appeal—and the district court’s injunction—
remain live. Second, the substantive validity of the IFR is at issue in this
appeal, see States’ Br. (SB) 53-55; Little Sisters’ reply brief (Reply) 15-26,
and that substance has been retained in the new final rule. Third, the
new rule is voluntary cessation of a challenged government practice.
Fourth, the validity of proceeding by IFR is an issue that is capable of
repetition yet evading review. Fifth, the validity of the Fourth IFR is a
necessary part of the States’ claims against the new final rule (because
the States will argue to revert not to the Fourth IFR, but to the prior
rules). Sixth, the case cannot continue if this Court concludes that the
States lack standing to sue. See Little Sisters’ opening brief (Br.) at 27-

40.
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Thus, the IFR itself, the substance of both the IFR and the new final
rule, and the question of standing all remain live and in need of decision.
The Little Sisters, therefore, respectfully request that this court reverse
the district court on the threshold issue of standing or determine the
validity of the Fourth IFR.

ARGUMENT
I. The new rule

On November 7, 2018, the federal defendants i1ssued a final rule to
replace the Fourth IFR challenged by the plaintiff States in this case. 83
Fed. Reg. 57,536 (Nov. 15, 2018). The rule will be effective on January 14,
2019, 60 days after November 15, when the rule was published in the
federal register. The rule considers the comments submitted on the
Fourth IFR, and it maintains a substantively identical religious

exemption for groups like the Little Sisters of the Poor.!

1 Compare 82 Fed. Reg. 47,792, 47,835 (Oct. 13, 2017) (“The exemption of
this paragraph (a) will apply to the extent that an entity described in
paragraph (a)(1) of this section objects to its establishing, maintaining,
providing, offering, or arranging (as applicable) coverage, payments, or a
plan that provides coverage or payments for some or all contraceptive
services, based on its sincerely held religious beliefs.”) with 83 Fed. Reg.
at 57,590 (“The exemption of this paragraph (a) will apply to the extent
that an entity described in paragraph (a)(1) of this section objects, based
on its sincerely held religious beliefs, to its establishing, maintaining,
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II.The final rule does not moot this appeal.

In order for a claim to be moot, there must be “no reasonable
expectation . .. that the alleged violation will recur,” and subsequent
events must “have completely and irrevocably eradicated the effects of
the alleged violation.” Los Angeles Cty. v. Davis, 440 U.S. 625, 631 (1979)
(quotations omitted). A case is not moot so long as even partial relief is
hypothetically possible. See, e.g., Knox v. SEIU, Local 1000, 567 U.S. 298,
307-08 (2012); WildEarth Guardians v. EPA, 830 F.3d 529, 537-38 (D.C.
Cir. 2016).2

In this appeal, any question of mootness does not come into play until
January 14, when the final rule will take effect. If this Court has not
ruled on the IFRs by that time, there are multiple live questions that
remain at issue and require a ruling from this Court, including the

States’ arguments that the IFR—and thus the final rule—is

providing, offering, or arranging for (as applicable): (i) Coverage or
payments for some or all contraceptive services; or (i1) A plan, issuer, or
third party administrator that provides or arranges such coverage or
payments.”).

2 Mootness, like standing, is an a priori question, e.g., In re Bunker Ltd.
P’ship, 820 F.2d 308, 310 (9th Cir. 1987), since this Court “lack][s]
jurisdiction to hear moot cases,” Enrico’s, Inc. v. Rice, 730 F.2d 1250, 1253
(9th Cir. 1984).
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substantively invalid, whether the government can use interim final
rules to bring the mandate into compliance with RFRA, and whether the
States have standing to bring this action at all.

A. The IFR’s validity remains a live issue even after
promulgation of a final rule.

The validity of the Fourth IFR is a question that will continue to affect
any litigation over the final rule for several reasons.

First, the States have challenged the IFR on its merits, and since the
substance of the IFR has not been changed by the final rule, the States’
arguments have been fully briefed and are reviewable by this Court. See
SB 53 (“[T]his Court may uphold the preliminary injunction should it
determine that there is a likelihood of success on any of these causes of
action.”) (citing Syed v. M-I, LLC, 853 F.3d 492, 506 (9th Cir. 2017)).
Though the interim rule was superseded, the “challenged governmental
activity” remains the same and certainly has not ceased, warranting
judicial review and consideration of “declaratory relief.” See Super Tire
Engineering Co. v. McCorkle, 416 U.S. 115, 122 (1974); see also, e.g.,
Wyoming v. U.S. Dep’t of Interior, 674 F.3d 1220, 1230 (10th Cir. 2012)
(rejecting that a suit against a superseded “temporary rule” was moot

because the newer rule was “a mirror image” of the challenged rule)
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(quotations omitted). Declaring this case moot while the departments
have not “altered [their] substantive stance” would leave the States
under the “non-speculative threat” of the complained agency action
“while delaying any decision on the legality of that action.” Dow Chem.
Co. v. EPA, 605 F.2d 673, 679 (3d Cir. 1979) (rejecting argument that a
challenge to a withdrawn EPA regulation was moot). Doing so would also
force the Little Sisters—who have needed to be in federal court seeking
a religious exemption since 2013—to needlessly return to the trial court
istead of making progress toward final resolution.

Indeed, in prior litigation on the same mandate, both Hobby Lobby and
Zubik considered appeals of preliminary injunction rulings, and in both
cases, the regulations changed over the course of the litigation. See Little
Sisters of the Poor Home for the Aged, Denver, Colo. v. Burwell, 794 F.3d
1151, 1163-64 (10th Cir. 2015), vacated and remanded sub nom. Zubik v.
Burwell, 136 S. Ct. 1557 (2016) (noting that the regulations had changed
since the district court’s order); Hobby Lobby Stores, Inc. v. Sebelius, 723
F.3d 1114, 1124 (10th Cir. 2013), affd sub nom. Burwell v. Hobby Lobby

Stores, Inc., 134 S. Ct. 2751 (2014) (addressing pending proposed rules).
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There, as here, the core issues remained live and warranted judicial
review.

Second, federal courts routinely review procedural challenges to
successive interim regulations that expire or are replaced amid litigation
as voluntary cessation of a challenged practice. In Conservation Law
Foundation v. Evans, for instance, the court reviewed a claim that a
fishery management plan lacked good cause to issue without notice and
comment, even though that rule was later “superseded” by a subsequent
rule. 360 F.3d 21, 24-27 (1st Cir. 2004). The court held that the agency’s
promulgation of a new rule “while th[e] appeal was pending” constituted
“voluntary cessation,” and that “where a challenged regulation continues
to the extent that it is only superficially altered by a subsequent
regulation, [it was] capable of meaningful review.” Id. at 24, 26; see also,
e.g., Sorenson Commc’ns Inc. v. FCC, 755 F.3d 702, 705 n.2 (D.C. Cir.
2014) (holding that a procedural challenge to a “superseded” interim rule
was not mooted by promulgation of the final rule because the interim rule
had allegedly caused fiscal harm and “vacatur” of the interim rule was
an effective remedy); Initiative & Referendum Inst. v. U.S. Postal Serv.,

685 F.3d 1066, 1074 (D.C. Cir. 2012) (“A challenge to a superseded law”
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1s not moot when “there [is] evidence indicating that the challenged law
likely will be reenacted.” (alteration in original)). Here, the government
has ceased promulgating a rule without notice and comment, but it has
not ceased the actions that the States claim will cause substantive
harm—exempting the Little Sisters and other religious objectors from
the mandate.

Third, for similar reasons, the challenged IFR is a classic example of
agency action that is “capable of repetition, yet evading review.” S. Pac.
Terminal Co. v. ICC, 219 U.S. 498, 514-16 (1911) (holding not moot a
railroad company’s suit against an expired Interstate Commerce
Commission order). Before this Court are the fourth and fifth IFRs in a
series of changes the departments have made to their regulations under
the Patient Protection and Affordable Care Act’s “preventive care and
screenings” provision. See 42 U.S.C. § 300gg-13(a)(4); see also, e.g., 75
Fed. Reg. 41,726, 41,728 (July 19, 2010) (First IFR); 76 Fed. Reg. 46,621
(Aug. 3, 2011) (Second IFR); 79 Fed. Reg. 51,092 (Aug. 27, 2014) (Third
IFR). Even though HHS has issued a final rule, the implementation of
the Fourth IFR will also “evad[e] review.” Performance Coal Co. v. Fed.

Mine Safety & Health Review Comm’n, 642 F.3d 234, 237 (D.C. Cir. 2011)
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(If “the duration of the challenged action is too short to be litigated fully
before it expires and there is a reasonable expectation the party will be
subjected to the same action again, its claims are not moot.”). Yet the
“Important ingredient”—the religious exemption—will “continule] to
affect” the States’ alleged interest. See Super Tire Eng’g Co., 416 U.S. at
126 (holding that a labor dispute case was not moot when the strike
settled). That is why this Court acknowledged that even superseding
legislation “may not” moot an appeal when the “new provision” means
“essentially the same thing as the old one.” Bunker, 820 F.2d at 312
(Wallace, J.).

Fourth, given that they have argued the IFR is substantively invalid,
it 1s likely that the States will seek to enjoin the current final rule. If they
succeed, the district court will face a decision about what effect that
invalidation will have. In its preliminary injunction order, the district
court held that “[t]he effect of invalidating an agency rule is to reinstate

2”9

the rule previously in force.” Op. at 28 (quoting Paulsen v. Daniels, 413
F.3d 999, 1008 (9th Cir. 2005)). Since the prior rule in this case is now
the Fourth IFR, the validity of the Fourth IFR will remain at issue. See

Georgetown Univ. Hosp. v. Bowen, 821 F.2d 750, 757 (D.C. Cir. 1987)
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(determining that “invalidating an agency rule” that failed to go through
notice and comment “necessarily reinstated” the prior rule), affd, 488
U.S. 204 (1988); Action on Smoking & Health v. CAB, 713 F.2d 795, 798
(D.C. Cir. 1983) (same). In fact, it is also likely that, in response to any
finding that the new rule is invalid, the departments would issue a sixth
IFR in an attempt to comply with the court’s order while not violating
RFRA, making it even more implausible “that the allegedly wrongful
behavior”—here, the Department’s authority to issue interim rules to
comply with RFRA—*could not reasonably be expected to recur.” Friends
of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 189
(2000). The departments’ authority to issue such rules is therefore not
just a live question; it is an inescapable one.

For the Little Sisters, that is not just an abstract problem. They have
been litigating their rights under the mandate since 2013, and allowing
the government to extend the litigation by issuing a new rule keeps them
In a never-ending loop without certainty on their rights under the law.
Because no party can carry the “heavy burden” of making “absolutely
clear” that the departments’ series of interim rules balancing the

contraceptive mandate against RFRA and dozens of judicial decrees has
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been resolved by the latest final rule, the States’ challenge to these
interim rules is not moot. See Id. at 189.

B. Standing is fully briefed and is reviewable in this Court.

Notwithstanding this Court’s determination on mootness, this case
presents standing issues that are fully briefed and are best resolved at
this stage of the litigation. See, e.g., Nat’l Cmty. Reinvestment Coal. v.
Nat’l Credit Union Admin., 290 F. Supp. 2d 124, 136-37 (D.D.C. 2003)
(finding that both mootness and lack of standing provided basis for
dismissing complaint).

Below and in this Court, the Little Sisters have argued that the States
have failed to show a concrete injury resulting from the Fourth IFR.
Br. 27-40; Reply Br. 27-34; Dkt. 75 at 7-9. The existence of a redressable
injury 1s a threshold issue reached before consideration of procedural
standing. See Summers v. Earth Island Inst., 555 U.S. 488, 496 (2009)
(“[D]eprivation of a procedural right without some concrete interest that
1s affected by the deprivation—a procedural right in vacuo—is
isufficient to create Article III standing.”); Cantrell v. City of Long
Beach, 241 F.3d 674, 679 (9th Cir. 2001) (presence of “procedural right

does not affect [the] injury in fact analysis”); Br. 36-37. See also Texas v.
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United States, 809 F.3d 134 (5th Cir. 2015) (requiring injury in fact even
where states have special solicitude), affd, 136 S. Ct. 2271 (2016). Thus,
the question of whether a religious exemption causes injury to the States
1s fully before this Court, and the States have had an opportunity to
respond to the Defendants’ arguments on this issue. With the same
religious exemption as the Fourth IFR, the final rule poses the same
threat to the States as the Fourth IFR: none.

Since the States’ arguments on the merits of the IFRs will continue to
apply to the final rule, this litigation is likely to continue. Since the new
rule does not change the injury analysis, this Court’s guidance on
standing will be useful in subsequent litigation in the district court. See
Md. Highways Contractors Ass’n, Inc. v. State of Md., 933 F.2d 1246,
1249-50 (4th Cir. 1991). In Maryland Highways Contractors, the Fourth
Circuit considered a challenge to Maryland’s minority business
enterprise statute. Id. at 1248. After the district court entered a
preliminary injunction, but before the Fourth Circuit issued a decision on
the appeal, Maryland passed a new statute. The court found that the new
statute mooted the appeal, but since some of the provisions of the

challenged rule were unchanged, the court anticipated “a new attack
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upon the constitutionality of the present ... statute,” and “elect[ed] to
address the issue of standing to guide subsequent litigation.” Id. at 1249-
50. This case needs the same guidance.

If the States continue to oppose the new rule, without a ruling on
standing from this Court, the case will return to the district court. It is
likely that the States will seek another injunction against the final rule,
but the court’s jurisdiction will still be at issue and undecided by this
Court. Judicial economy weighs in favor of resolving that issue, already
briefed in this Court, now. The trial court should not be permitted to
proceed with the case yet again when this Court has the ability to resolve
the standing question that is before it.

III. In the alternative, the Court should hold the case in
abeyance.

In the alternative, the Little Sisters respectfully request that the case
be held in abeyance to determine whether events in the district court will
moot this appeal. If the validity of the IFR or standing remain an issue
after the States pursue the case in the district court, the panel can decide
the already-briefed issues, preserving judicial efficiency and allowing for

swift resolution of this case.
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CONCLUSION

This Court should reverse the district court’s judgment.
Respectfully submitted,
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ADDENDUM

All applicable statutes and regulations are contained in the excerpts
of record and the addendum of the Little Sisters’ opening brief. The final
rules referenced in this brief are contained in an addendum of the federal

defendants’ supplemental brief.
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