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INTRODUCTION

The district court erroneously enjoined commongplace policy
directives from the President that merely instruct federal officers to deploy
preexisting authority to ensure that government funds are expended in
ways that further presidential priorities to the maximum extent allowed by
law. To make matters worse, the court went further and ordered the
government to reinstate and continue paying plaintiffs pursuant to the
terms of numerous grant agreements. As the Supreme Court has twice
made clear recently, the district court lacked jurisdiction to order the
government to continue paying plaintiffs under the terms of those grant
agreements, because any entitlement to those funds sounds in contractual
theories that must be channeled to the Court of Federal Claims under the
Tucker Act.

Although the Tucker Act does not foreclose plaintiffs” claims for
forward-looking injunctive relief against the directives contained in the
challenged Orders, those claims face numerous fatal defects of their own.
Plaintiffs try to preemptively prevent the government from terminating
their grants going forward. But whether and why the government might

terminate any of plaintiffs” grants in the future is too speculative and
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indefinite to give plaintiffs’ standing to raise these claims now. Even
assuming plaintiffs could establish standing to litigate those constitutional
challenges, each of plaintiffs’ constitutional theories is inconsistent with
precedent.

In response, plaintiffs —like the district court—fail to grapple with
what the provisions they challenge actually say. Instead, they spend the
bulk of their response tilting at atextual hypotheticals that presuppose
either that government actors will purport to act pursuant to the
challenged provisions in ways that contravene both the text of those
provisions and existing federal law, or that an unspoken intent behind
facially neutral provisions makes those provisions constitutionally suspect.
Putting aside the significant ripeness and standing problems plaintiffs’
arguments present, none of plaintiffs” arguments supports the injunction
the district court entered — or, indeed, any injunction against the Executive
Orders themselves. If plaintiffs think a particular action by a government
actor is unlawful, the proper remedy is to wait for that dispute to
materialize, challenge that action in the appropriate forum, and seek relief

from the allegedly unlawful conduct.
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Plaintiffs” facial constitutional challenges fail for numerous
independent reasons, so the district court’s preliminary injunction must be

vacated.

ARGUMENT
I. Plaintiffs Have No Likelihood of Success on the Merits.

A. Plaintiffs identify no injury that justifies prospective
relief.

In arguing that the district court had jurisdiction to consider their
claims for prospective injunctive relief, plaintiffs focus primarily on the fact
that they allege that they held grants that were already terminated
“pursuant to” the challenged Orders. Resp. 22. But as explained below
and in the government’s opening brief, infra pp. 6-8; Br. 22-26, any theory
of standing based on those already-completed terminations stumbles right
at the gate because, under the Tucker Act, the district court had no
authority to remedy those injuries. Any order directing the government to
reinstate terminated grants would run headlong into the Supreme Court’s
stay decisions in NIH and Education. And in any event, plaintiffs need a
basis for standing for every form of relief sought and thus independently
must establish standing to seek prospective relief. See Friends of the Earth,

Inc. v. Laidlaw Env’t Servs. TOC, Inc., 528 U.S. 167, 185 (2000) (“[A] plaintiff
3
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must demonstrate standing separately for each form of relief sought.”).
Plaintiffs do not seriously dispute that an injunction prohibiting the
government from implementing the challenged provisions going forward
does not itself redress already-completed grant terminations.

Plaintiffs” contention that grants they continue to hold will be
terminated in the future is too speculative to support standing for a
forward-looking injunction. The timing of plaintiffs” challenge makes any
fear of future terminations based on the challenged provisions particularly
speculative. Plaintiffs challenge directives issued by the President in
January 2025. They did not obtain the preliminary injunction at issue in
this appeal until nearly six months later. And, according to plaintiffs’
theory of their case, the government was actively implementing the
directives they now challenge during the intervening six months. Plaintiffs
give no reason to think it is likely that grants that were not terminated
pursuant to the challenged provisions during that six-month period will be
belatedly terminated in the future pursuant to those January 2025
presidential directives.

It is even more speculative what legal issues might be presented by

any such future terminations. Here, the fundamental disconnect

4
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underlying plaintiffs” entire case bears emphasis: Plaintiffs bring facial
challenges to general policy directives contained in Executive Orders,
rather than any particular agency action implementing those directives. As
the Fourth Circuit noted in staying a similar injunction, the decision to
facially challenge general presidential directives rather than any particular
agency action raises both standing and ripeness problems. As discussed in
more detail below, those ripeness problems are particularly pronounced
here because many of plaintiffs” facial constitutional claims assume that
those implementing the challenged provisions will interpret or apply them
in ways that are inconsistent with what the provisions actually say. If
plaintiffs” fears come to pass, such that they think the termination of any
particular contract in the future is unlawful, they could challenge it in a
concrete factual scenario in the appropriate forum. But plaintiffs may not
preemptively prevent the President from directing his subordinates to
pursue general policy objectives by reevaluating grant funding priorities

using preexisting legal authority.
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B.  The district court’s order reinstating already-terminated
grants runs afoul of the Tucker Act.

The district court lacked authority to issue an injunction ordering the
government to reinstate and pay plaintiffs pursuant to terminated grant
agreements. As the government explained in its opening brief (Br. 22-26),
the Supreme Court has recently made clear in materially similar
circumstances that district courts lack jurisdiction to consider any claims
“’based on’ [a plaintiff’s] research-related grants or to order relief designed
to enforce any ‘obligation to pay money” pursuant to those grants.” NIH v.
American Pub. Health Ass'n, No. 25A103, 2025 WL 2415669, at *1 (U.S. Aug.
21, 2025). Instead, the Tucker Act provides the Court of Federal Claims
exclusive jurisdiction over those kinds of suits. The district court therefore
lacked jurisdiction to consider plaintiffs’ claims to the extent they sought
reinstatement of already-terminated grants because (1) the entitlement to
grant money that plaintiffs assert originates in the grant agreements
themselves and (2) the relief plaintiffs seek is an order for the payment of
money. See Megapulse, Inc. v. Lewis, 672 F.2d 959, 968 (D.C. Cir. 1982)
(quotation omitted); see also United Aeronautical Corp. v. U.S. Air Force, 80

F.4th 1017, 1025 (9th Cir. 2023) (noting that this Court applies Megapulse).
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None of plaintiffs’ responses can salvage the district court’s order to
reinstate terminated grant funds. Although plaintiffs characterize their
claims as constitutional, to the extent that they seek to obtain an order
requiring the government to comply with the terms of their grant
agreements, their claims sound in contract. Plaintiffs do not articulate any
basis for entitlement to government funds other than their contractual
rights, and indeed they premise some of their supposed constitutional
claims in significant part on a supposed distinction between the rights of
those who already have government contracts and those who may seek
them. See Resp. 46-47. The district court’s order to reinstate (and continue
paying plaintiffs under) terminated grants thus necessarily adjudicates the
sort of contract claim that the Tucker Act directs to the Court of Federal
Claims.

Although plaintiffs also seek to preclude prospective enforcement of
certain directives contained in the challenged Orders, the Supreme Court
made clear in NIH that the presence of such prospective claims does not
entitle a plaintiff to pursue an order requiring the government to pay
money under a contract. See NIH, 2025 WL 2415669, at *2 (Barrett, J.,

concurring). The government has never urged that the Tucker Act

7



Case: 25-4988, 12/17/2025, DktEntry: 40.1, Page 14 of 41

precludes claims for prospective relief, contra Resp. 27 & n.3, although
those claims fail for other reasons, see supra pp. 3-5, infra pp. 8-29. But
plaintiffs cannot bootstrap those claims to evade the Tucker Act’s
preclusion of the contract claims to which that statute applies.

Plaintiffs” reliance on Bowen v. Massachusetts, 487 U.S. 879 (1988), is
also unavailing. See Resp. 25-26. That case did not involve a contract at all
but instead involved the separate preclusion of Administrative Procedure
Act review for claims seeking money damages. See 5 U.S.C. § 702
(authorizing only claims for “relief other than money damages”); see also id.
(prohibiting relief “if any other statute that grants consent to suit expressly
or impliedly forbids the relief which is sought”).

C. Plaintiffs’ challenges fail on the merits.

Even if the district court had jurisdiction to consider plaintiffs’
various constitutional challenges, none is likely to succeed.

1. First Amendment

Each of the challenged provisions merely directs agencies, to the
maximum extent allowed by law, to deploy preexisting authority to ensure
that government funds are not spent to support programs and activities

that the government no longer believes to be in the public interest. As

8
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explained in the government’s opening brief, those provisions look only to
the nature of the funded programs and do not penalize or scrutinize
recipients’ speech outside the funded initiative. That kind of decision
making about what the government will (and will not) fund is subject only
to deferential First Amendment review, and the district court erred by
analogizing to cases where the government seeks to use funding conditions
to coerce or control a recipient’s speech more broadly.

In response to this black letter law, plaintiffs respond with an array of
precedents that are irrelevant to the questions presented in this case.
Plaintiffs first press a point that not even the district court accepted: They
say that the Orders are unlawful because they seek to “leverage funding to
regulate speech outside of the program.” Resp. 43 (quoting Agency for Int’l
Dev. v. Alliance for Open Soc’y Int’l, Inc., 570 U.S. 205, 214-15 (2013)). Ina
similar vein, plaintiffs assert that the challenged provisions “mandate that
recipients of federal funds not ‘promote gender ideology” or ‘DEL’” Resp.
44. But the challenged provisions don’t say that, as the district court
acknowledged. ER-36 (assuming that provisions apply “only to activities
paid for by the federal government”); see also Order at 9, National Ass'n of

Diversity Officers in Higher Educ. v. Trump, No. 25-1189 (4th Cir. Mar. 14,
9
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2025), ECF No. 29 (Harris, J. concurring) (“The Executive Orders do not
purport to establish the illegality of all efforts to advance diversity, equity
or inclusion, and they should not be so understood.”). The challenged
provisions are clear that they are focused on what the government is
actually funding, not on what funding recipients do on their own time and
dime. See Exec. Order No. 14,151, § 2(b)(i), 90 Fed. Reg. 8339, 8339 (Jan 29,
2025) (DEI Order) (directing agencies to “terminate, to the maximum extent
allowed by law, ... ‘equity-related” grants or contracts”); Exec. Order. No.
14,168, § 3(e), 90 Fed. Reg. 8615, 8616 (Jan. 30, 2025) (Gender Ideology
Order) (directing agencies to “take all necessary steps, as permitted by law,
to end the Federal funding of gender ideology”).

Plaintiffs” attempts to muddy the waters on this point are particularly
unavailing given that they brought —and succeeded on —a facial First
Amendment challenge. Thus, it is not enough for plaintiffs to suggest that
the challenged provisions could be interpreted to govern conduct outside
the program or that some agencies have applied the provisions in a way
that might apply to purely private conduct. Instead, they must show that

the provisions’” “unconstitutional applications substantially outweigh its

10
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constitutional ones.” Moody v. NetChoice, LLC, 604 U.S. 707, 723 (2024).
Plaintiffs fall far short of making that demanding showing.

Next, plaintiffs rely (Resp. 44) on the Supreme Court’s decision in
National Rifle Ass’n of America v. Vullo, 602 U.S. 175, 180 (2024), for the
proposition that “Government officials cannot attempt to coerce private
parties in order to punish or suppress views that the government
disfavors.” That proposition, which plaintiffs cite to again attack the straw
man that the grant terminations here were premised on conduct outside
the grant program, adds little to the analysis. As explained, it is well
established that declining to fund certain projects —or choosing to fund
some projects instead of others —is not akin to “coerc[ive]” conduct that
“punish[es] or suppress[es] views the government disfavors.”

Plaintiffs fare no better when they finally turn to First Amendment
cases involving government funding decisions. Like the district court,
plaintiffs rely on Legal Services Corp. v. Velazquez, 531 U.S. 533, 536 (2001),
for the proposition that, even in the context of funding conditions, the First
Amendment prohibits content- or viewpoint-based distinctions unless
those distinctions further specific “legitimate objectives” enumerated by

Congress. See Resp. 43, 46-47. But as explained in the government’s
11











































































