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U.S. Department of Justice
Civil Division

Tel: 202-514-8877

February 9, 2026

Molly C. Dwyer, Clerk of Court

U.S. Court of Appeals for the Ninth Circuit

125 South Grand Avenue

Pasadena, CA 91105

RE: SF Aids Foundation v. Trump, No. 25-4988
Dear Ms. Dwyer:

We write to notify the Court of the Fourth Circuit’s opinion in National
Association of Diversity Officers in Higher Education v. Trump, No. 25-1189 (Feb.
6, 2026), Dkt. 106.

In National Association of Diversity Olfficers, the Fourth Circuit vacated a
preliminary injunction that enjoined federal defendants from enforcing three
provisions of executive orders relating to diversity, equity, and inclusion (DEI),
including the Equity Termination Provision at issue in this appeal. There, as here,

the plaintiffs raised facial challenges to the provisions. The Fourth Circuit

emphasized that facial invalidation is “strong medicine” that is only warranted
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where the challenged provision is “unconstitutional in all of its applications” or
“lacks any plainly legitimate sweep.” Op. 17-18.!

As particularly relevant here, the Fourth Circuit held the Equity Termination
Provision is not void for vagueness under the Fifth Amendment. The court held
that the Supreme Court’s decision in National Endowment for the Arts v. Finley
established that, “in the funding context, ‘when the Government is acting as patron
rather than as sovereign, the consequences’” of “opaque” terms “are not
constitutionally severe.” Op. 20.

Also relevant to the remaining issues in this appeal, the Fourth Circuit
observed that “[t]he Termination Provision, on its face, doesn’t ask anything of
[the plaintiffs], nor does it regulate private conduct.” Op. 19. As defendants have
argued in this appeal, it only “instructs the President’s subordinates to act, and then
only ‘to the maximum extent allowed by law.”” Id. In other words, the provision
is “nothing more than an ‘outward-facing’ policy directive from the President to
his agents.” /d.

Finally, the Fourth Circuit rejected attempts to rely on individual agency
termination decisions. Because the plaintiffs (like plaintiffs here) raised facial
constitutional challenges, evidence about how individual agencies have enforced or

interpreted the Termination Provision is irrelevant. Op. 22. “[I]f government

! Citations refer to pagination in the attached addendum.
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actors have [unlawfully] terminated grants or contracts ... , then plaintiffs can sue
those actors for terminating those contracts.” Id. But “[t]he Provision’s plain text
doesn’t terminate any contracts, nor does it directly regulate non-governmental

conduct.” /d.

Respectfully submitted,

/s/ Jack Starcher
Jack Starcher

cc: all counsel (by ACMS)
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PUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 25-1189

NATIONAL ASSOCIATION OF DIVERSITY OFFICERS IN HIGHER
EDUCATION; AMERICAN ASSOCIATION OF UNIVERSITY PROFESSORS;
MAYOR AND CITY COUNCIL OF BALTIMORE, MARYLAND,

Plaintiffs - Appellees,

V.

DONALD J. TRUMP; DOROTHY FINK; DEPARTMENT OF HEALTH AND
HUMAN SERVICES; DEPARTMENT OF EDUCATION; DENISE CARTER;
DEPARTMENT OF LABOR; VINCENT MICONEIL; DEPARTMENT OF
INTERIOR; DOUG BURGUM; DEPARTMENT OF COMMERCE; JEREMY
PELTER; DEPARTMENT OF AGRICULTURE; GARY WASHINGTON;
DEPARTMENT OF ENERGY; INGRID KOLB; DEPARTMENT OF
TRANSPORTATION; SEAN DUFFY; DEPARTMENT OF JUSTICE; JAMES
MCHENRY; NATIONAL SCIENCE FOUNDATION; SETHURAMAN
PANCHANATHAN; OFFICE OF MANAGEMENT AND BUDGET; MATTHEW
VAETH,

Defendants - Appellants.

AMERICAN CENTER FOR LAW AND JUSTICE,
Amicus Supporting Appellants.

ILLINOIS; CALIFORNIA; MASSACHUSETTS; COLORADO; CONNECTICUT;
DELAWARE; HAWAII; MAINE; MARYLAND; MICHIGAN; MINNESOTA;
NEVADA; NEW JERSEY; NEW YORK; OREGON; RHODE ISLAND;
VERMONT; WASHINGTON; PRIVATE EMPLOYERS WITH DIVERSITY,
EQUITY, AND INCLUSION PROGRAMS, AND ORGANIZATIONS THAT
SUPPORT THEM; ACLU OF MARYLAND; PUBLIC JUSTICE CENTER;
UNION OF CONCERNED SCIENTISTS,
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Amici Supporting Appellees.

Appeal from the United States District Court for the District of Maryland, at Baltimore.
Adam B. Abelson, District Judge. (1:25—cv—00333—ABA)

Argued: September 11, 2025 Decided: February 6, 2026

Before DIAZ, Chief Judge, and HARRIS and RUSHING, Circuit Judges.

Vacated and remanded by published opinion. Chief Judge Diaz wrote the opinion, in which
Judge Harris joined and Judge Rushing joined except as to Part III.C. Judge Diaz wrote a
concurring opinion. Judge Rushing wrote a concurring opinion.

ARGUED: Jacob Moshe Roth, UNITED STATES DEPARTMENT OF JUSTICE,
Washington, D.C., for Appellants. Aleshadye Getachew, DEMOCRACY FORWARD
FOUNDATION, Washington, D.C., for Appellees. ON BRIEF: Brett A. Shumate,
Assistant Attorney General, Eric D. McArthur, Deputy Assistant Attorney General, Mark
R. Freeman, Daniel Tenny, Jack Starcher, Catherine Padhi, Civil Division, UNITED
STATES DEPARTMENT OF JUSTICE, Washington, D.C.; Kelly O. Hayes, United States
Attorney, OFFICE OF THE UNITED STATES ATTORNEY, Greenbelt, Maryland, for
Appellants.  Niyati Shah, Noah Baron, Alizeh Ahmad, ASIAN AMERICANS
ADVANCING JUSTICE, Washington, D.C.; Cynthia Liao, J. Sterling Moore, Audrey
Wiggins, Brooke Menschel, Skye Perryman, DEMOCRACY FORWARD
FOUNDATION, Washington, D.C., for Appellees. Jay Alan Sekulow, Jordan Sekulow,
Stuart J. Roth, Benjamin P. Sisney, Matthew R. Clark, Nathan J. Moelker, Liam R. Harrell,
AMERICAN CENTER FOR LAW & JUSTICE, Washington, D.C., for Amicus American
Center for Law and Justice. Kwame Raoul, Attorney General, Jane Elinor Notz, Solicitor
General, Sarah A. Hunger, Deputy Solicitor General, Samantha Sherman, Assistant
Attorney General, OFFICE OF THE ATTORNEY GENERAL OF ILLINOIS, Chicago,
Illinois, for Amicus State of Illinois. Rob Bonta, Attorney General, James Richardson,
Deputy Attorney General, William H. Downer, Supervising Deputy Attorney General,
Michael L. Newman, Senior Assistant Attorney General, OFFICE OF THE ATTORNEY
GENERAL OF CALIFORNIA, Los Angeles, California, for Amicus State of California.
Andrea Joy Campbell, Attorney General, David Urefia, Assistant Attorney General,
Elizabeth Matos, Chief, Civil Rights Division, OFFICE OF THE ATTORNEY GENERAL
OF MASSACHUSETTS, Boston, Massachusetts, for Amicus Commonwealth of
Massachusetts. Philip J. Weiser, Attorney General, OFFICE OF THE ATTORNEY
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GENERAL OF COLORADO, Denver, Colorado, for Amicus State of Colorado. Kathleen
Jennings, Attorney General, OFFICE OF THE ATTORNEY GENERAL OF
DELAWARE, Wilmington, Delaware, for Amicus State of Delaware. Aaron M. Frey,
Attorney General, OFFICE OF THE ATTORNEY GENERAL OF MAINE, Augusta,
Maine, for Amicus State of Maine. William Tong, Attorney General, OFFICE OF THE
ATTORNEY GENERAL OF CONNECTICUT, Hartford, Connecticut, for Amicus State
of Connecticut. Anne E. Lopez, Attorney General, OFFICE OF THE ATTORNEY
GENERAL OF HAWAT’L, Honolulu, Hawai’l, for Amicus State of Hawai’i. Anthony G.
Brown, Attorney General, OFFICE OF THE ATTORNEY GENERAL OF MARYLAND,
Baltimore, Maryland, for Amicus State of Maryland. Dana Nessel, Attorney General,
OFFICE OF THE ATTORNEY GENERAL OF MICHIGAN, Lansing, Michigan, for
Amicus State of Michigan. Aaron D. Ford, Attorney General, OFFICE OF THE
ATTORNEY GENERAL OF NEVADA, Carson City, Nevada, for Amicus State of
Nevada. Letitia James, Attorney General, OFFICE OF THE ATTORNEY GENERAL OF
NEW YORK, New York, New York, for Amicus State of New York. Peter F. Neronha,
Attorney General, OFFICE OF THE ATTORNEY GENERAL OF RHODE ISLAND,
Providence, Rhode Island, for Amicus State of Rhode Island. Nicholas W. Brown,
Attorney General, OFFICE OF THE ATTORNEY GENERAL OF WASHINGTON,
Olympia, Washington, for Amicus State of Washington. Keith Ellison, Attorney General,
OFFICE OF THE ATTORNEY GENERAL OF MINNESOTA, St. Paul, Minnesota, for
Amicus State of Minnesota. Matthew J. Platkin, Attorney General, OFFICE OF THE
ATTORNEY GENERAL OF NEW JERSEY, Trenton, New Jersey, for Amicus State of
New Jersey. Dan Rayfield, Attorney General, OFFICE OF THE ATTORNEY GENERAL
OF OREGON, Salem, Oregon, for Amicus State of Oregon. Charity R. Clark, Attorney
General, OFFICE OF THE ATTORNEY GENERAL OF VERMONT, Montpelier,
Vermont, for Amicus State of Vermont. Michael R. Abrams, Deborah A. Jeon, Sonia
Kumar, Zoe M. Ginsberg, AMERICAN CIVIL LIBERTIES UNION OF MARYLAND
FOUNDATION, Baltimore, Maryland, for Amici ACLU of Maryland, Public Justice
Center, and Union of Concerned Scientists. Victoria Slade, Ambika Kumar, Seattle,
Washington, Stacey Sprenkel, San Francisco, California, Amanda Goméz, New York, New
York, Adam Sieff, DAVIS WRIGHT TREMAINE LLP, Los Angeles, California, for
Amici Private Employers with Diversity, Equity, and Inclusion Programs and
Organizations that Support Them.
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DIAZ, Chief Judge:

In the first days of his second term, President Donald J. Trump issued two Executive
Orders that directed executive agencies to end “diversity, equity, and inclusion” (“DEI”)
programs within federal grant and contract processes. See Exec. Order No. 14,151, 90 Fed.
Reg. 8339 (Jan 20, 2025); Exec. Order No. 14,173, 90 Fed. Reg. 8633 (Jan. 21, 2025).
Plaintiffs—the Mayor and City Council of Baltimore; the American Association of
University Professors; and the National Association of Diversity Officers in Higher
Education'—sued and sought to preliminarily enjoin three of the Orders’ provisions on
First and Fifth Amendment grounds.

The district court entered a preliminary injunction, but we stayed it pending appeal.

We now vacate the district court’s injunction and remand.

L.
A.

Consistent with his campaign promises, newly inaugurated President Trump acted
swiftly to eliminate DEI programming and funding in the federal government and private
sectors. Two Executive Orders he issued sought to do just that.

The first, entitled “Ending Radical and Wasteful Government DEI Programs and

2

Preferencing,” contains what plaintiffs call the “Termination Provision.” That provision

directs all agencies, departments, and commissions to:

! Plaintiff Restaurant Opportunities Center dismissed its claim in district court.
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terminate, to the maximum extent allowed by law, all DEI, DEIA, and

“environmental justice” offices and positions (including but not limited to

“Chief Diversity Officer” positions); all “equity action plans,” “equity”

actions, initiatives, or programs, “equity-related” grants or contracts; and all

DEI or DEIA performance requirements for employees, contractors, or

grantees.

Exec. Order No. 14,151 § 2(b)(1).

The second, entitled “Ending Illegal Discrimination and Restoring Merit-Based
Opportunity,” contains what plaintiffs call the “Certification Provision” and the
“Enforcement Threat Provision.”? The Certification Provision instructs “[t]he head of each
agency [to] include in every contract or grant award:”

(A) A term requiring the contractual counterparty or grant recipient to agree

that its compliance in all respects with all applicable Federal anti-

discrimination laws is material to the government’s payment decisions for

purposes of section 3729(b)(4) of title 31, United States Code; and

(B) A term requiring such counterparty or recipient to certify that it does

not operate any programs promoting DEI that violate any applicable

Federal anti-discrimination laws.

Exec. Order No. 14,173 § 3(b)(iv). Section 3729 of title 31 refers to the False Claims Act,
which carries a civil penalty for knowingly making false statements. 31 U.S.C. § 3729(a).

The Enforcement Threat Provision tasked the “heads of all agencies, with the
assistance of the Attorney General” to prepare a report, within 120 days of the Order,
identifying “[a] plan of specific steps or measures to deter DEI programs or principles

(whether specifically denominated ‘DEI’ or otherwise) that constitute illegal

discrimination or preferences.” Exec. Order No. 14,173 §§ 4(b)(iii).

2 Defendants call this the “Report Provision.”
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B.

Implementation of the Orders soon followed. The Departments of Labor, Health
and Human Services, and Education instructed grantees to cease DEI activities and
terminated DEI-related grants. Similarly, the National Endowment for the Arts required
grant applicants to certify that they “comply with all applicable Executive Orders while the
award is being administered.” Supplemental Appendix [“S.A.”] 82.

The Federal Communications Commission cited the Orders (along with the
Communications Act and FCC regulations) in announcing that it was investigating
Comcast NBCUniversal because the media conglomerate may have been “promoting
invidious forms of DEL.” S.A. 69-71. The Commission also noted that it had “already
taken action to end its own promotion of DEL.” S.A. 70. And the Department of Justice
issued internal memoranda requiring its components to prepare reports about terminating
grants or contracts related to DEI with “recommendations for enforcing federal civil-rights
laws.” Nat’l Ass’n of Diversity Officers in Higher Educ. v. Trump, 767 F. Supp. 3d 243,
263 (D. Md. 2025).

As relevant here, the Department of Health and Human Services directed
Baltimore—a Centers for Disease Control and Prevention grant recipient—to
“immediately terminate” all activities “promoting ‘diversity, equity, and inclusion . . . that
are supported with funds from [Baltimore’s] award’” given the Orders. S.A. 5.
AmeriCorps likewise instructed Baltimore to certify that its awards “compl[y] with all
administration Executive Orders” and don’t “include any activities that promote DEI

activities.” S.A. 659 11.
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The National Science Foundation refused to approve a travel request for a member
of the American Association of University Professors, given uncertainty about whether the
member’s project regarding gender disparities and diversity in the sciences “aligned with
the administration’s executive orders.” S.A. 57 4. And a university issued a stop order
on another member’s National Academy of Sciences-funded project, which focused on
equitable service access, after the Academy terminated a different project at the same
university, citing the Orders.

Relatedly, an institutional member of the National Association of Diversity Officers
in Higher Education cancelled a conference after the Department of Labor rescinded
funding for it. And the Association had to refund registration fees for another conference
after attendees canceled because of the Orders.

C.

Plaintiffs sued, seeking preliminary injunctive relief. They argued that the
Termination and Enforcement Threat Provisions facially violated the Fifth Amendment
and that the Certification and Enforcement Threat Provisions facially violated the First
Amendment.

The district court found the provisions likely unconstitutional and granted a
nationwide injunction, which it later clarified “applie[d] to and b[ound] [d]efendants other
than the President, as well as all other federal executive branch agencies, departments, and
commissions, and their heads, officers, agents, and subdivisions.” Nat’l Ass’n of Diversity
Officers in Higher Educ. v. Trump, 769 F. Supp. 3d 465, 467 (D. Md. 2025). While the

district court enjoined defendants from bringing enforcement or termination actions under

7
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the provisions, it didn’t bar the Attorney General from preparing the report prescribed
under the Enforcement Threat Provision.

Defendants then appealed and moved for a stay of the preliminary injunction, which
we granted. Soon after, plaintiffs moved to vacate the injunction so that they could amend
their complaint. But the district court denied the motion because it “remain[ed] of the view
that [p]laintiffs have shown a strong likelihood of success on the merits of their
[constitutional] claims.” Nat’l Ass’'n of Diversity Officers in Higher Ed. v. Trump, 781 F.
Supp. 3d 380, 385-86 (D. Md. 2025).

As explained below, we vacate the preliminary injunction.

II.

“We review a district court’s grant or denial of a preliminary injunction for abuse
of discretion.” Salomon & Ludwin, LLC v. Winters, 150 F.4th 268, 274 (4th Cir. 2025).
While we don’t “reweigh evidence the district court considered, a clear error in factual
findings or a mistake of law merits reversal.” Id.

A preliminary injunction is “an extraordinary remedy that may only be awarded
upon a clear showing that the plaintiff is entitled to such relief.” Winter v. Nat. Res. Def.
Council, Inc., 555 U.S. 7, 22 (2008). “To justify [injunctive relief], a plaintiff must
establish that 1) they are likely to succeed on the merits; 2) they are likely to suffer
irreparable harm absent preliminary relief; 3) the balance of the equities favors relief; and
4) the relief is in the public interest.” Leaders of a Beautiful Struggle v. Balt. Police Dept,

2 F.4th 330, 339 (4th Cir. 2021). Plaintiffs bear the burden on each factor, and “[d]enying
8
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a preliminary injunction only takes the rejection of a single factor.” Jensen v. Md.
Cannabis Admin., 151 F.4th 169, 174 (4th Cir. 2025).

But first, plaintiffs must show that we have jurisdiction to hear their case; in other
words, that they have Article III standing to bring their claims and that the claims are ripe.

We start our analysis there.

1.

The district court concluded that plaintiffs had standing for each of their claims. We
review that determination de novo, see South Carolina v. United States, 912 F.3d 720, 726
(4th Cir. 2019), and disagree as to the Enforcement Threat Provision.?

A.

“Article III’s standing requirement centers on whether the party invoking
jurisdiction had the requisite stake in the outcome when the suit was filed.” Edgar v.
Haines, 2 F.4th 298, 310 (4th Cir. 2021) (citation modified). “Standing also tends to assure
that the legal questions presented to the court will be resolved, not in the rarified

atmosphere of a debating society, but in a concrete factual context conducive to a realistic

3 In doing so, we join a trio of district courts that have evaluated nearly identical
claims in the same procedural posture. See, e.g., Nat’l Urban League v. Trump, 783 F.
Supp. 3d 61 (D.D.C. 2025) (finding Article III jurisdiction over Termination and
Certification Provision claims but not over Enforcement Threat Provision claim); Chi.
Women in Trades v. Trump, 773 F. Supp. 3d 592 (N.D. I11. 2025) (same); S.F. AIDS Found.
v. Trump, 786 F. Supp. 3d 1184 (N.D. Cal. 2025) (same).
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appreciation of the consequences of judicial action.” FDA v. All. for Hippocratic Med.,
602 U.S. 367, 379 (2024) (citation modified).

To establish Article III standing, a plaintiff, whether an organization or an
individual, must show: “(i) that [they] suffered an injury in fact that is concrete,
particularized, and actual or imminent; (ii) that the injury was likely caused by the
defendant; and (iii) that the injury would likely be redressed by judicial relief.”
TransUnion LLC v. Ramirez, 594 U.S. 413, 423 (2021). “An organization may have
standing to sue on its own behalf for injuries it sustains as a result of a defendant’s actions”
or on behalf of its members. Republican Nat’l Comm. v. N.C. State Bd. of Elections, 120
F.4th 390, 395 (4th Cir. 2024) (citing Havens Realty Corp. v. Coleman, 455 U.S. 363, 379
n.19 (1982)).

We may “somewhat relax[]” the injury-in-fact requirement “in First Amendment
cases given that even the risk of punishment could chill speech.” Haines, 2 F.4th at 310
(citation modified). In those cases, “the injury-in-fact element is commonly satisfied by a
sufficient showing of self-censorship, which occurs when a claimant is chilled from
exercising his right to free expression.” Id. (citation modified). Still, the claimant must
show that the chilling effect is “objectively reasonable” and that the challenged “action
would be likely to deter a person of ordinary firmness from the exercise of First

Amendment rights.” Id. (citation modified).
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