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1 NOTICE OF MOTION AND MOTION

2|| TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on March 10, 2026 at 10:00 a.m. PDT, or as soon
5|| thereafter as the matter may be heard, in the courtroom of the Honorable Karen E.
61l Scott, located at the Ronald Reagan Federal Building and United States Courthouse,
! 411 West 4th Street, Santa Ana California 92701, Defendants Sound Physicians

9| Emergency Medicine of Southern California, P.C. and Sound Physicians

1011 Anesthesiology of California, P.C. (“Sound Physicians”) will, and hereby do, move
11
0 the Court for an Order granting this motion to dismiss pursuant to Federal Rule of Civil

13 || Procedure 12(b). Sound Physicians moves to dismiss Plaintiffs Anthem Blue Cross

141 Life and Health Insurance Company’s and Blue Cross of California dba Anthem Blue
12 Cross’s (“Anthem”) Amended Complaint in its entirety.

17 This motion to dismiss is filed pursuant to Federal Rules of Civil Procedure
18 12(b)(1) and 12(b)(6) on the basis that Congress expressly barred judicial review of
;Z Independent Dispute Resolution (“IDR”) determinations under the No Surprises Act,

21| except through the narrow vacatur provisions of the Federal Arbitration Act, standards

22\ Plaintiffs have neither met nor invoked through a timely, proper motion to vacate. In
23
” addition, Plaintiffs cannot circumvent this jurisdictional bar by asserting RICO,

25| ERISA, or state-law theories, all of which fail as a matter of law. Further, Plaintiffs’

26| fraud-based allegations do not meet Rule 9(b)’s heightened pleading standard.
27
)8 Plaintiffs’ claims are also barred by the First Amendment under the Noerr-Pennington
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Ll doctrine because they arise from protected petitioning activity in arbitration. Plaintiffs’
RICO and ERISA claims fail for the additional reasons that: (i) arbitration submissions
4|| cannot constitute mail or wire fraud; (i1) Plaintiffs have not alleged a cognizable RICO
S|| enterprise or conspiracy; and (iii) Plaintiffs have failed to demonstrate standing to
assert ERISA claims for the hundreds of IDR arbitrations they seek to overturn.

g || Finally, Plaintiffs state-law claims fail for the independent reasons set out in Sound

91| Physicians’ concurrently filed Motion to Strike.
10
This Motion is based on this Notice of Motion and Motion, the accompanying
11

12 || Memorandum of Points and Authorities, all other pleadings and papers field or to be

13| filed in this action, and any argument that may be presented to the Court at the hearing
14

on this Motion.
15
16 This Motion is made following a meet-and-confer conference of counsel
17 pursuant to Local Rule 7-3, as detailed in Matthew L. Knowles’s declaration, filed
18
. concurrently. An agreement could not be reached to avoid the need for this Motion.
20|| Dated: December 12, 2025 MCDERMOTT WILL & SCHULTE LLP
21 By: /s/ Tala Jayadevan
22 Tala Jayadevan
23

Laura McLane (appearing pro hac vice)
24 Matthew L. Knowles (appearing pro hac vice)
Connor S. Romm (appearing pro hac vice)

25

26 Attorneys for Defendants Sound Physicians

. Emergency Medicine of Southern California,
P.C. and Sound Physicians Anesthesiology of

28 California, P.C.
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L. INTRODUCTION
Congress passed the No Surprises Act, 42 U.S.C. § 300gg-111 (“NSA”) to

protect patients from large out-of-network medical bills. The NSA requires insurance
companies (like plaintiff Anthem') to negotiate with medical providers (like defendant
Sound Physicians) about how much they will pay for a patient’s medical care. If
negotiations fail, either side can invoke binding arbitration (known as Independent
Dispute Resolution or “IDR”) where an arbitrator will determine a reasonable
payment.

Anthem’s lawsuit attempts an end-run around the NSA. It asks the Court to
vacate hundreds of (mostly unidentified) arbitrations where Anthem disagrees with the
arbitrators’ rulings, and to find Sound Physicians liable for damages as to arbitrations
where Sound Physicians was the prevailing party.

The relief Anthem seeks is prohibited by law, and two circuit courts of appeal
have already rejected similar challenges. Congress expressly barred judicial review of

IDR awards except under the Federal Arbitration Act’s (“FAA”) narrow vacatur

! This brief refers to defendants Sound Physicians Emergency Medicine of Southern
California, P.C. and Sound Physicians Anesthesiology of California, P.C. together as
“Sound Physicians.” It refers to plaintiff Anthem Blue Cross Life and Health Insurance
Company and Blue Cross of California d/b/a Blue Cross together as “Anthem.” “AC”
citations refer to Anthem’s amended complaint, Docket No. 50. “OC” citations refer
to Anthem’s original complaint, Docket No. 1.
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provisions, and Anthem’s allegations fail these standards. Thus, the Court lacks
subject-matter jurisdiction to conduct the merits review that Anthem seeks.

Nor can Anthem evade this bar on judicial review by invoking RICO, ERISA,
or state-law claims. Its overheated rhetoric accuses Sound Physicians of wire fraud and
operating a ‘“criminal enterprise” based on disputes whether certain claims and
healthcare plans are eligible for arbitration. AC 9 11, 207. But ironically, as discussed
below on pages 23-24, it was Anthem’s initial complaint in this case that made exactly
the sort of error that it claims is wire fraud. Changes in the amended complaint show
that it was Anthem that was wrong on the facts in several instances. If Anthem’s
broader theory was right—that a purported error of fact in a submission to a tribunal
was actionable as wire fraud—then Anthem itself would be liable for wire fraud. Of
course, this is not the law. Beyond that, Anthem’s factual errors illustrate Sound
Physicians’ point: this Court should not be an appellate forum to second-guess
arbitrators’ rulings on fact disputes. Congress prohibited that, and thus the Court
should dismiss this case.

II. BACKGROUND AND PROCEDURAL HISTORY
A.  The parties

Anthem Blue Cross is a health care service plan and Anthem Blue Cross Life
and Health Insurance Company is a large healthcare insurance carrier. /d. 9 12, 13.

Anthem has sued defendants Sound Physicians, HaloMD, LLC (“HaloMD”),

-0
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MPOWERHealth Practice Management LLC (“MPOWERHealth”), and Alla and
Scott LaRoque in this case (“LaRoque Family Providers”). /d. 99 14-27.

Sound Physicians is comprised of “over 4,000 physicians, advanced practice
providers, CRNAs, and nurses.” /d. § 25.

HaloMD administers the IDR process on behalf of healthcare organizations,
including Sound Physicians. Id. 9§ 153. Anthem alleges that HaloMD submitted and
administered some, but not all, of the IDR claims at issue here. Id. § 215.

The complaint does not allege any connection between Sound Physicians and
the other provider defendants (i.e., MPOWERHealth and the LaRoque Family
Providers).

B. The NSA and the IDR process

Congress enacted the NSA to address the practice of “surprise billing” to
patients for out-of-network items and services. /d. § 42. The NSA created a process for
resolving disputes about payment for medical services with the goal of taking the
consumer out of billing disputes between insurers and providers. /d. 9 43. This process
involves three steps: open negotiations, IDR submissions, and then a binding payment
determination by arbitrators known as Independent Dispute Resolution Entities
(“IDRESs”). Id.; see 42 U.S.C. § 300gg-111(c).

When a dispute arises over the payment amount for an out-of-network service
covered by the NSA, either side can initiate negotiations with the other. See 42 U.S.C.

§ 300gg-111(c)(1)(B); AC 9 43. If they are unable to agree on a payment amount
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within thirty days, either party can then initiate the IDR arbitration process. See 42
U.S.C. § 300gg-111(c)(1)(A)-(B); 45 C.F.R. § 149.510(b)(2)(1).

As the complaint acknowledges, the first step of the IDR process is for the
arbitrator to determine whether a claim is eligible for IDR. AC q 73. The arbitrators
are expressly authorized and indeed required to make this determination. /d.; see also
45 C.F.R. § 149.510(c)(1)(v). A dispute only moves forward—and there can only be
an award—if the IDRE determines that it is eligible. See 45 C.F.R. § 149.510(c)(1)(Vv).
Thus, for each IDR in which Anthem alleges it suffered “damages,” see AC q 11, the
IDRE must have determined that the claim was eligible for IDR.

If the IDRE determines the dispute is eligible for arbitration, each party proposes
a payment amount for the medical care at issue. The IDRE then applies criteria
specified in the NSA, and using these mandatory government criteria, selects the offer
it determines to be most reasonable, which is thus the amount the insurer must pay the
provider. See 42 U.S.C. § 300gg-111(c)(5). This is a “baseball” style arbitration, where
the IDRE must select between the two sides’ offers and pick the one that is most
reasonable under specified statutory factors. AC 99| 75-76.

C. The original and amended complaints

Anthem filed its original complaint on July 7, 2025, and amended it on October
17,2025 (Dkt. Nos. 1, 50). The amended complaint asserts RICO, ERISA, and state-
law claims, along with a request to vacate hundreds of IDR awards (which it does not

identify, apart from the four referenced by docket number).
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In addition to this motion to dismiss, Sound Physicians has moved to strike the
state-law claims under California’s anti-SLAPP law. Docket No. 68.

III. LEGAL STANDARD

Sound Physicians moves to dismiss the amended complaint under Federal Rules
of Civil Procedure 12(b)(1) and 12(b)(6).

Under Rule 12(b)(1), a court must dismiss a case where it lacks subject-matter
jurisdiction. “[F]ederal courts are courts of limited jurisdiction. They possess only that
power authorized by Constitution and statute, which is not to be expanded by judicial
decree.” Gila River Indian Cmty. v. Schoubroek, 145 F.4th 1058, 1070 (9th Cir. 2025).
The presumption is that a case lies outside this jurisdiction, and the burden to establish
otherwise rests squarely on the plaintiff. /d.

Under Rule 12(b)(6), a complaint must “state a claim to relief that is plausible
on its face.” Soo Park v. Thompson, 851 F.3d 910, 918 (9th Cir. 2017), see also
Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). A claim is plausible only when it contains
sufficient factual allegations “to draw the reasonable inference that the defendant is
liable for the misconduct alleged.” Igbal, 556 U.S. at 678. “Where a complaint pleads
facts that are ‘merely consistent with” a defendant’s liability, it ‘stops short of the line
between possibility and plausibility....”” Id. (quoting Bell Atl. Corp. v. Twombly, 550
U.S. 544, 557 (2007)).

Fraud claims require a higher pleading standard. Bodenburg v. Apple Inc., 146

F.4th 761, 770-71 (9th Cir. 2025). Rule 9(b) requires that when alleging fraud or
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mistake, a party must “state with particularity the circumstances constituting fraud or
mistake.” Id. They must allege “the who, what, when, where, and how of the
misconduct charged.” /d. (cleaned up). Moreover, a plaintiff must also allege facts with
respect to each defendant’s participation in the fraud, and cannot simply make generic
allegations against the defendants together. In re Cloudera, Inc., 121 F.4th 1180, 1187
(9th Cir. 2024).

As to a request for vacatur (Count 11), the rules of notice pleading do not apply.
See Pac. & Arctic Ry. & Navigation Co. v. United Transp. Union, 952 F.2d 1144, 1148
(9th Cir. 1991). Instead, for the reasons set out in § IV.B.2, below, the party seeking
vacatur must make an application or motion supported by clear and convincing
evidence. /d.

IV. ARGUMENT

A.  Congress prohibited judicial review of IDR rulings, unless the
requirements for vacatur under the FAA are met.

Congress has expressly prohibited judicial review of IDR rulings—unless
certain narrow exceptions are met—and this bar is jurisdictional. Specifically, the NSA
states that a “determination of a certified IDR entity under subparagraph (A) ... shall
not be subject to judicial review, except in a case described in any of paragraphs (1)
through (4) of section 10(a)” of the FAA. 42 U.S.C. § 300gg-111(c)(5)(E)(1)(II).
Paragraphs (1) through (4) of § 10(a) of the FAA set out the grounds for vacatur. 9

U.S.C. § 10(a)(1)-(4). And “subparagraph (A)” refers to the previous section of the
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NSA authorizing the IDRE’s work, including selecting the prevailing offer or bid. 42
U.S.C. § 300gg-111(c)(5)(A), (E)()(ID).

Where Congress makes a clear statement restricting judicial review, it is limiting
the subject-matter jurisdiction of the courts. See Arbaugh v. Y&H Corp., 546 U.S. 500,
515-16 (2006); see also Sebelius v. Auburn Reg’l Med. Ctr., 568 U.S. 145, 153-54
(2013). This occurs when Congress enacts a statute that provides “clear and convincing
evidence that Congress intended to deny” access to judicial review. Bd. of Governors
of Fed. Reserve Sys. v. MCorp Fin., Inc., 502 U.S. 32, 44 (1991).

For example, where—as here—Congress states that a determination is not
subject to judicial review, the bar is jurisdictional. Ctr. For Biological Diversity v.
Bernhardt, 946 F.3d 553, 557, 563 (9th Cir. 2019) (analyzing statute providing no
determination under a certain law “shall be subject to judicial review”); see also
Montanans For Multiple Use v. Barbouletos, 568 F.3d 225,229 (D.C. Cir. 2009) (same
as to statute providing that “no determination” under a certain process “shall be subject
to judicial review”); Acker v. Tarr, 486 F.2d 654, 656 (7th Cir. 1973) (finding no
jurisdiction to review deferment classification, where statute provided for “[n]o
judicial review” except in limited circumstances).

B. Anthem has not met the requirements for vacatur under the FAA.

The exclusive means to challenge an IDR award is to seek vacatur under the
FAA. See Guardian Flight, L.L.C. v. Med. Evaluators of Tex. ASO, L.L.C., 140 F.4th

613, 620 (5th Cir. 2025) (“[I]f Providers wish to seek vacatur of the awards, they must
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do so through the FAA paragraphs explicitly incorporated for that purpose.”); Reach
Air Med. Servs. LLC v. Kaiser Found. Health Plan Inc.,2025 WL 3222820, at *4 (11th
Cir. Nov. 19, 2025) (“RAMS”) (“The NSA explicitly incorporates the FAA’s
provisions allowing for the vacatur of arbitration awards....””). There is no path for
judicial review in the NSA itself, nor another path elsewhere in federal law. Thus,
Anthem’s complaint (including its request for “vacatur” in Count 11) must be analyzed
as a request for vacatur under § 10(a)(1)-(4) of the FAA—there is no other source of
jurisdiction, and that is all it could be.

But this requires Anthem to provide clear and convincing evidence to support
its request for vacatur. For the reasons below, Anthem has failed to meet the standard
for vacatur under the FAA, and this is not a close call.

1. The demanding standard for vacatur

Federal courts have “extremely limited review authority” under the FAA.
Kyocera Corp. v. Prudential-Bache Trade Servs., Inc., 341 F.3d 987, 998 (9th Cir.
2003). Arbitration awards should not be vacated by courts “even in the face of
erroneous findings of fact or misinterpretations of law.” French v. Merrill Lynch,
Pierce, Fenner & Smith, Inc., 784 F.2d 902, 906 (9th Cir. 1986) (quotations omitted).
Indeed, “the FAA provides no authorization for a merits review.” Biller v. Toyota
Motor Corp., 668 F.3d 655, 664 (9th Cir. 2012). This review of arbitration decisions
must be “both limited and highly deferential.” Coutee v. Barington Cap. Grp., L.P.,

336 F.3d 1128, 1132 (9th Cir. 2003); see also Dogherra v. Safeway Stores, Inc., 679
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F.2d 1293, 1297 (9th Cir. 1982) (“[I]n order to protect the finality of arbitration
decisions, courts must be slow to vacate an arbitral award on the ground of fraud.”).

Thus, the Ninth Circuit recognizes that courts must give a “nearly unparalleled
degree of deference to the arbitrator’s decision.” Sw. Reg'l Council of Carpenters v.
Drywall Dynamics, Inc., 823 F.3d 524, 530 (9th Cir. 2016) (quotations omitted). Here,
Congress created IDR arbitration as “a separate framework outside the judicial
process,” AC 43, and “the wisdom of Congress’s policy choice is beyond [] judicial
ken,” Guardian Flight L.L.C. v. Health Care Serv. Corp., 140 F.4th 271, 277 (5th Cir.
2025).

2. Vacatur requires a timely motion supported by clear and
convincing evidence, not merely allegations in a complaint.

To challenge an arbitration ruling under the FAA, the required procedure is to
file an application or motion to vacate in the district court, supported by clear and
convincing evidence. A.G. Edwards & Sons, Inc. v. McCollough, 967 F.2d 1401, 1404
(9th Cir. 1992); Arora v. TD Ameritrade, Inc., 2010 WL 2925178, at *6 (N.D. Cal.
July 26, 2010) (citing O.R. Sec., Inc. v. Pro. Plan. Assocs., Inc., 857 F.2d 742, 745
(11th Cir. 1988)). Under 9 U.S.C. § 12, a motion for vacatur must be filed within three
months of the award, and such requirement is not displaced merely because a party has
filed under “the guise of an independent suit.” Sander v. Weyerhaeuser Co., 966 F.2d
501, 503 (9th Cir. 1992). Indeed, “[t]he three month limitation ‘is meaningless if a

party to the arbitration proceedings may bring an independent direct action asserting

-9.

MEMORANDUM IN SUPPORT OF SOUND PHYSICIANS’ MOTION TO DISMISS







