
 

IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF MASSACHUSETTS 

 

 

STATE OF CALIFORNIA, et al., 

 

Plaintiffs, 

 

v. 

 

U.S. DEPARTMENT OF HEALTH AND 
HUMAN SERVICES, et al., 

 

Defendants. 

 

 

 

 

 

 

No. 1:25-cv-12118-IT 

 

 

DEFENDANTS’ NOTICE OF SUPPLEMENTAL FACTS 
 

Defendants respectfully submit this notice to advise the Court that the Centers for Medicare 

& Medicaid Services (CMS) sent an email with State Medicaid Directors blind copied containing, 

inter alia, information regarding state identification of prohibited entities under Section 71113, on 

Thursday, November 20, 2025, around 7:00 PM EST. CMS then sent a corrected version of the 

email (attached as Exhibit A) with State Medicaid Directors again blind copied on Friday, 

November 21, 2025, around 11:20 AM EST.     
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Dated: November 21, 2025 Respectfully submitted, 

 BRETT A. SHUMATE 
Assistant Attorney General 
Civil Division  
 
YAAKOV M. ROTH 
Principal Deputy Assistant Attorney General 
Civil Division 
 
ERIC J. HAMILTON 
Deputy Assistant Attorney General 
Civil Division 
 
ELIZABETH HEDGES 
TIBERIUS DAVIS 
Counsel to the Assistant Attorney General 
Civil Division 
 
MICHELLE R. BENNETT 
Assistant Director 
Federal Programs Branch 
 
JACOB S. SILER 
Trial Attorney 
Federal Programs Branch 
 
/s/   Elisabeth J. Neylan        
ELISABETH J. NEYLAN 
Trial Attorney (N.Y. Bar Reg. No. 6125736) 
Federal Programs Branch 
1100 L Street NW 
Washington, DC 20005 
Phone: (202) 616-3519 
Elisabeth.J.Neylan@usdoj.gov 
 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 21, 2025, the foregoing pleading was filed electronically 

through the CM/ECF system, which causes all parties or counsel to be served by electronic means 

as more fully reflected on the Notice of Electronic Filing. 

 
/s/ Elisabeth J. Neylan    
Elisabeth J. Neylan 
Trial Attorney  
United States Department of Justice 
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EXHIBIT A 
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State Identification of Prohibited Entities 
State Medicaid agencies are responsible for identifying the prohibited entities enrolled in their Medicaid 
program for purposes of ensuring compliance with Section 71113. If an entity (along with its affiliates, 
subsidiaries, successors, and clinics) meets the four conditions described above, the entity is a prohibited 
entity. If information readily available to the state, including claims data, indicates that an entity meets some 
conditions, but information is inconclusive about whether it meets other conditions, then the state should 
contact the entity directly to obtain any additional information necessary to determine if the conditions are 
met. For example, if a state’s own records indicate that an entity meets the first three conditions, but has only 
$700,000 in applicable expenditures made by the state and its covered organizations, it should contact the 
entity to determine any additional applicable expenditures made to:  

 The entity by other states 
 The entity’s affiliates, etc. by the state or other states 
 The entity as part of a nationwide health care provider network 
 The entity’s affiliates, subsidiaries, successors, or clinics as part of a nationwide health care provider 

network. 
 
To aid in states’ identification of a prohibited entity, CMS interprets the statutory term ‘affiliate’ to mean “a 
corporation that is related to another corporation by shareholdings or other means of control; a subsidiary, 
parent, or sibling corporation.”[4]  We further define “control” as: “the direct or indirect power to govern the 
management and policies of a person or entity, whether through ownership of voting securities, by contract, or 
otherwise; the power or authority to manage, direct, or oversee.” [5] 
 
We note that at any time, CMS may require a state to provide its list of prohibited entities to validate the state’s 
claims for FFP. 
 
Implications for Managed Care 
The prohibition in section 71113(a) applies to federal funds for “any payments made directly to the prohibited 
entity or under a contract or other arrangement between a state or a covered organization” (i.e., MCO, PIHP, 
PAHP, or PCCM). Under CMS’s interpretation of section 71113(a), payments made by covered organizations to 
prohibited entities, such as provider payments, including state directed payments (SDPs), are not allowable 
expenditures eligible for Federal matching funds.[6]  
 
States must ensure their managed care programs comply with section 71113 and applicable requirements under 
42 CFR Part 438. States and their actuaries should evaluate whether implementation of section 71113 
necessitates adjustments to Medicaid capitation rate development or constitutes a material adjustment 
requiring an amended rate certification.[7] Additionally, states should review any SDPs to determine whether 
revisions are required and how such SDPs are accounted for in capitation rate development and rate 
certifications. 
 
States must also ensure that all Medicaid managed care contracts comply with all applicable federal and state 
laws, including Section 71113 of WFTC legislation.[8] To ensure clarity, states should assess if their managed 
care contracts should be revised to detail the requirements of section 71113. For example, states may wish to 
specify in their managed care contracts that payments to prohibited entities are not allowable expenditures of 
Federal funds under section 71113(a), and that any expenditures to such entities made by MCOs, PIHPs, 
PAHPs, and PCCMs are not eligible for FFP.    
 
Expenditure Claiming and Quarterly Reporting 
This section of the WFTC legislation, enacted on July 4, 2025, is in effect and as such, states should be aware of 
this provision when submitting claims for FFP for expenditures related to items or services furnished on or 
after July 4, 2025, by entities that meet the statutory “prohibited entity” criteria as of October 1, 2025. 
Consistent with existing processes on quarterly expenditure reporting, states should expect to provide 
assurances that claims for FFP are only for Medicaid expenditures permitted by law. If a state has already 
claimed or has drawn down FFP on or after July 4, 2025 for payments to entities identified as prohibited 
entities as of October 1, 2025, it should promptly withdraw or correct the claim, or return FFP, as required by 
applicable statutory and regulatory requirements. 
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Thank you for your attention to this issue and if you have questions please email. 
 
 
Dan Brillman 
Deputy Administrator, CMS 
Director, Center for Medicaid and CHIP Services 
 
Footnotes:  
1 As described in regulations at 45 CFR § 156.235, as in effect on July 4, 2025, the date of enactment of the WFTC legislation. 
2 “State” includes the states, the District of Columbia, and the territories (American Samoa, Guam, the Northern Mariana Islands, 
Puerto Rico, and the U.S. Virgin Islands).  See section 71113(b)(4) (referencing section 1101 of the Social Security Act).   
3 A “covered organization” is a managed care organization (MCO), primary care case manager (PCCM), prepaid inpatient health plan 
(PIHP) or a prepaid ambulatory health plan (PAHP) as defined in 42 CFR § 438.2. 
4 Black’s Law Dictionary (12th ed. 2024). 
5 Black’s Law Dictionary (12th ed. 2024). 
6 42 CFR § 438.6(c) 
7 42 CFR §§ 438.5(b)(4), 438.5(f), 438.7(b)(4), and 438.7(c)(2)   
8 42 CFR § 438.3(f) 
 
 
 
 

 
 

 
[1] As described in regulations at 45 CFR § 156.235, as in effect on July 4, 2025, the date of enactment of the WFTC legislation. 
[2] “State” includes the states, the District of Columbia, and the territories (American Samoa, Guam, the Northern Mariana Islands, 
Puerto Rico, and the U.S. Virgin Islands).  See section 71113(b)(4) (referencing section 1101 of the Social Security Act).   
[3] A “covered organization” is a managed care organization (MCO), primary care case manager (PCCM), prepaid inpatient health plan 
(PIHP) or a prepaid ambulatory health plan (PAHP) as defined in 42 CFR § 438.2. 
[4] Black’s Law Dictionary (12th ed. 2024). 
[5] Black’s Law Dictionary (12th ed. 2024). 
[6] 42 CFR § 438.6(c) 
[7] 42 CFR §§ 438.5(b)(4), 438.5(f), 438.7(b)(4), and 438.7(c)(2)   
[8] 42 CFR § 438.3(f) 
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