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INTRODUCTION

Plaintiffs Planned Parenthood Federation of America (“PPFA™) and its
Members (together, “Planned Parenthood”) move for reconsideration of the Court’s
September 11 Order granting the government’s motion for stay pending appeal and
seek an expedited briefing schedule on the government’s appeals. The district court
repeatedly found—across five separate orders—that Planned Parenthood is likely to
succeed on the merits of its constitutional challenges and will suffer irreparable harm
in the absence of preliminary relief. This Court’s order addresses none of the district
court’s analysis on the merits or extensive findings regarding the irreparable harm
that the Defund Provision will cause Planned Parenthood and its patients. Medicaid
and non-Medicaid patients alike will lose access to essential health care. Services
will be eliminated, staff will be laid off, and clinics will likely shutter. Alternative
providers either do not exist or cannot fill the gap. The damage to Planned
Parenthood’s operations and public health will be devastating and irreversible.

As against these concrete harms, the government presented only a generalized
interest in enforcing an unconstitutional law. Even setting aside the weakness of
that position on the merits, the government’s litigation conduct belied any need for
emergency relief from the district court’s preliminary injunctions—the government
delayed seeking relief in this Court for weeks after the district court’s initial orders.

And any legitimate government interest can be adequately protected by expedited



briefing on the merits of this case on appeal. The Court should vacate its stay and

order prompt briefing.

STATEMENT!'

Section 71113 of the “One Big Beautiful Bill”—the Defund Provision—
categorically excludes Planned Parenthood Members from Medicaid. The Defund
Provision prohibits federal Medicaid funds from going to a “prohibited entity” for
“services furnished during the 1-year period beginning on the date of the enactment
of this Act.” Pub. L. No. 119-21, 139 Stat. 72, 300-01 (July 4, 2025). A “prohibited
entity” is defined as “an entity, including its affiliates, subsidiaries, successors, and
clinics,” that:

(1) “provides for abortions,” other than abortions in the case of rape or incest
or where the pregnant patient’s life is in danger;

(2) is a 501(c)(3) nonprofit;

(3) “is an essential community provider described in” 45 C.F.R. §156.235
“primarily engaged in family planning services, reproductive health, and
related medical care”; and

(4) “for which the total amount of Federal and State expenditures under the
Medicaid program ... in fiscal year 2023 made directly ... to the entity or to
any affiliates, subsidiaries, successors, or clinics of the entity, or made to the
entity or to any affiliates, subsidiaries, successors, or clinics of the entity as
part of a nationwide health care provider network, exceeded $800,000.”

! Planned Parenthood incorporates by reference the statement in its opposition to the
government’s motion for stay pending appeal, Nos. 25-1698, 25-1755,
Dkt.00118335512 (1st Cir. Sept. 3, 2025), and provides here only a brief summary
given the Court’s familiarity with the record.
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These criteria were gerrymandered to capture Planned Parenthood Members. Some
Members, including Planned Parenthood League of Massachusetts (“PPLM™),
independently satisfy the law’s requirements. Others, including Planned Parenthood
Association of Utah (“PPAU”), do not, because they either do not provide abortion
services or did not receive over $800,000 in Medicaid funds during fiscal year 2023
(the “Non-Qualifying Members”).

To prevent immediate and devastating harm to themselves and Planned
Parenthood Member patients, Planned Parenthood sought to enjoin the Defund
Provision’s enforcement on July 7, and moved for a temporary restraining order and
preliminary injunction. Dkt.1; Dkt.4. The district court issued a temporary
restraining order that day, Dkt.18, followed by an amended temporary restraining
order on July 11, Dkt.46. After extensive briefing and oral argument, the district
court granted Planned Parenthood’s Motion for a Preliminary Injunction in part on
July 21, Dkt.62, then in full on July 28, Dkt.69. The government appealed both
orders. Dkt.63, Dkt.75. On August 7, the government filed a Motion to Stay
Preliminary Injunctions Pending Appeal in the district court. Dkt.84. The
government filed its first stay motion in this Court on August 11, which was denied
without prejudice to allow the district court to address the earlier-filed motion.
Dkt.89. On August 28, before the district court had ruled, the government filed

another stay motion in this Court. Dkt.00118333159 (“Mt.”). The district court



denied the stay motion on August 29. Dkt.93 (“Op.”). On September 11, this Court
granted the government’s motion. Dkt.00118339168 (“Or.”).

ARGUMENT

1. RECONSIDERATION OF THIS COURT’S STAY ORDER IS WARRANTED

The government failed to justify the extraordinary relief of a stay pending
appeal. Nken v. Holder, 556 U.S. 418, 427 (2009). A stay requires the government
to make a clear showing that (1) the government is likely to succeed on the merits;
(2) the government will be irreparably harmed absent a stay; (3) Planned Parenthood
will not be substantially injured by the stay; and (4) the public interest supports the
stay. Id. at 426. In concluding that a stay was warranted, the Court did not set forth
its reasoning on any of these factors (Or.2), and, respectfully, none is satisfied.

This Court’s order results in devastating harm for Planned Parenthood, as
demonstrated by the unrebutted factual record in this case. Medicaid funding
constitutes one third of Planned Parenthood Members’ collective total care revenue
annually. Dkt.5 at 39. Losing this funding will force Planned Parenthood Members
to cut back on hours of operation and services, terminate staff, and eventually close
clinics. Id. By the time this litigation is resolved, closed clinics may not be able to
reopen. Id. And even assuming Members could resume their services, patients may
not return given the disruption to the patient-provider relationship and the damage

to Planned Parenthood’s goodwill and reputation. /d.; Op.22.



Patients will suffer. Planned Parenthood Members will be forced to turn away
the over-a-million Medicaid-covered patients who rely on them annually for health
care needs. Dkt.5 at 37. As a result, patients will need to seek vital care elsewhere.
1d. at 39-40. But providers accepting Medicaid patients are limited, and of those that
do, few offer comparable quality. Id. at 40. Even where other suitable providers
exist, such providers may not have the capacity to absorb the patients of the defunded
Planned Parenthood Members. /d. Millions of individuals will therefore not be able
to obtain timely care or any care at all, to the serious detriment of their health—
resulting in unintended and riskier pregnancies, undetected cancers and other health
conditions, and an increase in sexually transmitted diseases. Id. at 40-41.

The equities thus tilt sharply in Planned Parenthood’s favor. Generalized
harms the government claims it will suffer because of the preliminary injunctions’
“interfere[nce] with Congress’s power over federal spending” and “the Executive
Branch’s authority and ability to enforce the law,” Mt.21, cannot overcome the
concrete harms that Planned Parenthood and its Members’ patients will face should
the stay remain in place. The district court’s preliminary injunctions, moreover,
preserved the status quo, meaning that the government could not expend funds for
services other than those the government had already approved. The preliminary
injunctions, in force for over seven weeks before this Court’s stay order, did not

require the government to alter in any manner its funding of the Medicaid program



that has been in place for decades. And indeed, the government’s failure to promptly
seek expedited review of its stay motion before this Court or the district court
“undercuts any claim that immediate relief from the injunction is required to prevent
irreparable harm,” Order at 2, Beckwith v. Frey, No. 25-1160, Dkt.00118270772
(1st Cir. Apr. 10, 2025).

19

Regarding the likelihood of success on the merits, the district court’s “careful
consideration” (Or.2) of the matter should stand. As the district court held, the
Defund Provision violates the Bill of Attainder Clause, the Fifth Amendment’s equal
protection guarantee as to all Members, and the First Amendment rights of the Non-
Qualifying Members, which extends to all Members and PPFA. Op.8. Further, the
Defund Provision constitutes unlawful retaliation against all Members’ protected
speech and association. Pls.” Resp. Opp’n at 18-20, Nos. 25-1698, 25-1755,
Dkt.00118335512 (1st Cir. Sept. 3, 2025). This Court’s stay will put Planned
Parenthood Members in an impossible position: choosing to exercise their
associational rights at the expense of their Medicaid funding, or maintaining
Medicaid eligibility at the expense of their constitutionally protected membership in
Planned Parenthood. The importance of safeguarding Planned Parenthood’s
constitutional rights—and preserving millions of patients’ access to essential health

care—outweighs any temporary intrusion on the government’s (non-existent)

interest in enforcing an unconstitutional law.



For these reasons, the government has not met its “heavy burden of showing
not only that the” district court erroneously granted a preliminary injunction, “but
also that [it] will suffer irreparable injury if the [injunction] is not stayed pending
[its] appeal.” Williams v. Zbaraz, 442 U. S. 1309, 1311 (1979) (Stevens, J., in
chambers) (quoting Whalen v. Roe, 423 U. S. 1313, 1316 (1975) (Marshall, J., in
chambers)). This Court should thus grant Planned Parenthood’s motion for
reconsideration.

II. GOOD CAUSE SUPPORTS A REQUEST FOR EXPEDITED BRIEFING OF THE
MERITS OF THIS CASE ON APPEAL

Reconsideration and vacatur is further warranted because expedited briefing
can adequately protect the government’s claimed interests. As the government
represented in its renewed Motion for Stay Pending Appeal, urgency is warranted in
this case to clarify the issues “before prohibited entities are identified on October 1.”
Mt.3. Crediting the government’s position, then, all parties would benefit from a
prompt resolution of the district court’s preliminary injunctions by then with a
reasoned opinion from this Court on the merits of the government’s appeals. And
given that the district court litigation will continue in parallel to the government’s
appeal absent further order of this Court or the district court, expedited treatment of
the 1ssues here will also provide guidance to the district court.

Expedited briefing while the decades-long status quo remains in place would

protect the substantive interests of both Planned Parenthood and the government—
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specifically, by minimizing the period the government is barred from enforcing the
statute without resolution of its appeals, while preserving Planned Parenthood’s
ability to exercise its protected rights and provide essential health care to its patients
in advance of an accelerated ruling. But even if the Court does not vacate its stay
order, an expedited schedule on the merits should still issue—prompt resolution of
this case on appeal limits the Defund Provision’s intrusion upon Planned Parenthood
and its Members’ constitutional rights, and mitigates (so far as it can) the harms to
the public from the disruption of health care services during the pendency of these
proceedings.

Accordingly, Planned Parenthood requests that the Court enter the following
briefing schedule, which moves up the government’s opening brief by one week,
then shortens the responsive briefing deadlines:

e Defendants-Appellants’ opening brief shall be due September 22, 2025;

o Plaintiffs-Appellees’ response brief shall be due September 24, 2025; and

e Defendants-Appellants’ reply brief shall be due September 26, 2025.

The government opposes this motion and does not consent to the proposed briefing

schedule.



CONCLUSION

For the reasons stated, the Court should reconsider its stay of the injunctions

pending appeal and expedite the proceedings.
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