
   U.S. Department of Justice 
   Civil Division   

 
 
 
VIA CM/ECF 
 
        November 24, 2025 
 
Anastasia Dubrovsky, Clerk of Court 
U.S. Court of Appeals for the First Circuit 
1 Courthouse Way, Suite 2500 
Boston, MA 02210 
 
RE: Planned Parenthood Federation of America, Inc. v. Kennedy (Nos. 25-1698, 25-1755)  
 
Dear Ms. Dubrovsky: 
 

We write to inform the Court of  a recent development that is relevant to an 
inquiry posed by the Court earlier in this litigation.  See Sep. 18 Order at 2 (directing 
the parties to file a joint status report).  Last week, the Centers for Medicare & 
Medicaid Services (CMS) sent State Medicaid Directors the attached letter, which is 
entitled “Important Information Regarding Section 71113, ‘Federal Payments to 
Prohibited Entities,’ of  Public Law 199-21.”  As relevant here, the letter states that 
“[t]o aid in states’ identification of  a prohibited entity,” the agency “interprets the 
statutory term ‘affiliate’ to mean ‘a corporation that is related to another corporation 
by shareholdings or other means of  control; a subsidiary, parent, or sibling 
corporation.”  The letter further states that the agency interprets “control” as “the 
direct or indirect power to govern the management and policies of  a person or entity, 
whether through ownership of  voting securities, by contract, or otherwise; the power 
or authority to manage, direct, or oversee.”  Both definitions are taken from Black’s 
Law Dictionary.  As explained in our filings in this case, this understanding of  the 
statute’s affiliate provision applies without regard to any form of  expressive activity 
and thus raises no First Amendment concern.  See Opening Br. 22-31; Reply Br. 12-
19. 

     Sincerely,  
 
      /s/ Steven H. Hazel 

Steven H. Hazel 
      Attorney 
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cc: all counsel (via CM/ECF) 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 24, 2025, I electronically filed the foregoing 
with the Clerk of the United States Court of Appeals for the First Circuit by using the 
appellate CM/ECF system.  Participants in the case are registered CM/ECF users and 
service will be accomplished by the appellate CM/ECF system.  

 
 

 /s/ Steven H. Hazel 
        STEVEN H. HAZEL 
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 The entity by other states 
 The entity’s affiliates, etc. by the state or other states 
 The entity as part of a nationwide health care provider network 
 The entity’s affiliates, subsidiaries, successors, or clinics as part of a nationwide health care provider 

network. 

To aid in states’ identification of a prohibited entity, CMS interprets the statutory term ‘affiliate’ to mean “a 
corporation that is related to another corporation by shareholdings or other means of control; a subsidiary, 
parent, or sibling corporation.”[4]  We further define “control” as: “the direct or indirect power to govern the 
management and policies of a person or entity, whether through ownership of voting securities, by contract, or 
otherwise; the power or authority to manage, direct, or oversee.” [5] 

We note that at any time, CMS may require a state to provide its list of prohibited entities to validate the state’s 
claims for FFP. 

Implications for Managed Care 
The prohibition in section 71113(a) applies to federal funds for “any payments made directly to the prohibited 
entity or under a contract or other arrangement between a state or a covered organization” (i.e., MCO, PIHP, 
PAHP, or PCCM). Under CMS’s interpretation of section 71113(a), payments made by covered organizations to 
prohibited entities, such as provider payments, including state directed payments (SDPs), are not allowable 
expenditures eligible for Federal matching funds.[6]  

States must ensure their managed care programs comply with section 71113 and applicable requirements under 
42 CFR Part 438. States and their actuaries should evaluate whether implementation of section 71113 
necessitates adjustments to Medicaid capitation rate development or constitutes a material adjustment 
requiring an amended rate certification.[7] Additionally, states should review any SDPs to determine whether 
revisions are required and how such SDPs are accounted for in capitation rate development and rate 
certifications. 

States must also ensure that all Medicaid managed care contracts comply with all applicable federal and state 
laws, including Section 71113 of WFTC legislation.[8] To ensure clarity, states should assess if their managed 
care contracts should be revised to detail the requirements of section 71113. For example, states may wish to 
specify in their managed care contracts that payments to prohibited entities are not allowable expenditures of 
Federal funds under section 71113(a), and that any expenditures to such entities made by MCOs, PIHPs, 
PAHPs, and PCCMs are not eligible for FFP.    

Expenditure Claiming and Quarterly Reporting 
This section of the WFTC legislation, enacted on July 4, 2025, is in effect and as such, states should be aware of 
this provision when submitting claims for FFP for expenditures related to items or services furnished on or 
after July 4, 2025, by entities that meet the statutory “prohibited entity” criteria as of October 1, 2025. 
Consistent with existing processes on quarterly expenditure reporting, states should expect to provide 
assurances that claims for FFP are only for Medicaid expenditures permitted by law. If a state has already 
claimed or has drawn down FFP on or after July 4, 2025 for payments to entities identified as prohibited 
entities as of October 1, 2025, it should promptly withdraw or correct the claim, or return FFP, as required by 
applicable statutory and regulatory requirements. 
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State Identification of Prohibited Entities 
State Medicaid agencies are responsible for identifying the prohibited entities enrolled in their Medicaid 
program for purposes of ensuring compliance with Section 71113. If an entity (along with its affiliates, 
subsidiaries, successors, and clinics) meets the four conditions described above, the entity is a prohibited 
entity. If information readily available to the state, including claims data, indicates that an entity meets some 
conditions, but information is inconclusive about whether it meets other conditions, then the state should 
contact the entity directly to obtain any additional information necessary to determine if the conditions are 
met. For example, if a state’s own records indicate that an entity meets the first three conditions, but has only 
$700,000 in applicable expenditures made by the state and its covered organizations, it should contact the 
entity to determine any additional applicable expenditures made to:  
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[1] As described in regulations at 45 CFR § 156.235, as in effect on July 4, 2025, the date of enactment of the WFTC legislation.
[2] “State” includes the states, the District of Columbia, and the territories (American Samoa, Guam, the Northern Mariana Islands,
Puerto Rico, and the U.S. Virgin Islands).  See section 71113(b)(4) (referencing section 1101 of the Social Security Act).
[3] A “covered organization” is a managed care organization (MCO), primary care case manager (PCCM), prepaid inpatient health plan 
(PIHP) or a prepaid ambulatory health plan (PAHP) as defined in 42 CFR § 438.2.
[4] Black’s Law Dictionary (12th ed. 2024).
[5] Black’s Law Dictionary (12th ed. 2024).
[6] 42 CFR § 438.6(c)
[7] 42 CFR §§ 438.5(b)(4), 438.5(f), 438.7(b)(4), and 438.7(c)(2)
[8] 42 CFR § 438.3(f)
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Thank you for your attention to this issue and if you have questions please email. 

Dan Brillman 
Deputy Administrator, CMS 
Director, Center for Medicaid and CHIP Services 

Footnotes:  
1 As described in regulations at 45 CFR § 156.235, as in effect on July 4, 2025, the date of enactment of the WFTC legislation. 
2 “State” includes the states, the District of Columbia, and the territories (American Samoa, Guam, the Northern Mariana Islands, 
Puerto Rico, and the U.S. Virgin Islands).  See section 71113(b)(4) (referencing section 1101 of the Social Security Act).   
3 A “covered organization” is a managed care organization (MCO), primary care case manager (PCCM), prepaid inpatient health plan 
(PIHP) or a prepaid ambulatory health plan (PAHP) as defined in 42 CFR § 438.2. 
4 Black’s Law Dictionary (12th ed. 2024). 
5 Black’s Law Dictionary (12th ed. 2024). 
6 42 CFR § 438.6(c) 
7 42 CFR §§ 438.5(b)(4), 438.5(f), 438.7(b)(4), and 438.7(c)(2)   
8 42 CFR § 438.3(f) 
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