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U.S. District Court
District of Maryland (Baltimore)
CIVIL DOCKET FOR CASE #: 1:25-cv-02114-BAH

City of Columbus et al v. Kennedy et al
Assigned to: Judge Brendan Abell Hurson
Related Case;_1:18-cv-02364-DKC

Case in other court: USCA, 25-02012

Cause: 05:706 Judicial Review of Agency Action

Plaintiff
City of Columbus

Plaintiff
Mayor and City Council of Baltimore

Plaintiff
City of Chicago

Date Filed: 07/01/2025
Jury Demand: None

APPEAL

Nature of Suit: 899 Other Statutes:
Administrative Procedures Act/Review or

Appeal of Agency Decision
Jurisdiction: U.S. Government

represented byChristine L Coogle , Coogl

Defendant

Democracy Forward Foundation

P.O. Box 34553
Washington, DC 20043
202-474-3507

Email: ccoogle@democracyforward.org

ATTORNEY TO BE NOTICED

Cortney Robinson Henderson

Democracy Forward Foundation
Democracy Forward Foundation

P.O. Box 34553
Washington, DC 20043
202-448-9090

Fax: 202-796-4426

Email: crhenderson@democracyforward.org

ATTORNEY TO BE NOTICED
Joel L McElvain

Democracy Forward Foundation

P.O. Box 34553
Washington, DC 20043
202-935-1082

Email: jmcelvain@democracyforward.org

ATTORNEY TO BE NOTICED

represented byChristine L Coogle , Coogl
(See above for address)
ATTORNEY TO BE NOTICED

Cortney Robinson Henderson
(See above for address)
ATTORNEY TO BE NOTICED

Joel L McElvain
(See above for address)
ATTORNEY TO BE NOTICED

represented byChristine L Coogle , Coogl
(See above for address)
ATTORNEY TO BE NOTICED

Cortney Robinson Henderson
(See above for address)
ATTORNEY TO BE NOTICED

Joel L McElvain

JAl


https://ecf.mdd.uscourts.gov/cgi-bin/DktRpt.pl?429016
mailto:ccoogle@democracyforward.org
mailto:crhenderson@democracyforward.org
mailto:jmcelvain@democracyforward.org

(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

Doctors for America represented byChristine L Coogle , Coogl
(See above for address)
ATTORNEY TO BE NOTICED

Cortney Robinson Henderson
(See above for address)
ATTORNEY TO BE NOTICED

Joel L McElvain
(See above for address)
ATTORNEY TO BE NOTICED

Plaintiff

Main Street Alliance represented byChristine L Coogle , Coogl
(See above for address)
ATTORNEY TO BE NOTICED

Cortney Robinson Henderson
(See above for address)
ATTORNEY TO BE NOTICED

Joel L McElvain
(See above for address)
ATTORNEY TO BE NOTICED

V.
Defendant

Robert F. Kennedy, Jr. represented bylordan Hulseberg

in his official capacity as Secretary of the DOJ-Civ

United States Federal Programs Branch
1100 L St. NW
Washington, DC 20005
202-598-3856
Email: jordan.a.hulseberg?2 @usdoj.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Zachary W. Sherwood
Latham & Watkins LLP
555 11th St NW

Ste #1000
Washington, DC 20004
202-637-2200

Email: zach.sherwood@lw.com
TERMINATED: 12/15/2025

Defendant

United States Department of Health represented bylordan Hulseberg

and Human Services (See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Zachary W. Sherwood
(See above for address)
TERMINATED: 12/15/2025

Defendant

JA2


mailto:jordan.a.hulseberg2@usdoj.gov
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Mehmet Oz represented bylordan Hulseberg
in his official capacity as Administrator (See above for address)
of the Centers for Medicare and LEAD ATTORNEY

Medicaid Services

Defendant

ATTORNEY TO BE NOTICED

Zachary W. Sherwood
(See above for address)
TERMINATED: 12/15/2025

Centers for Medicare & Medicaid represented bylordan Hulseberg

Services

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Zachary W. Sherwood
(See above for address)
TERMINATED: 12/15/2025

Date Filed

Docket Text

07/01/2025

COMPLAINT against CENTERS FOR MEDICARE & MEDICAID SERVICES,
DEPARTMENT OF HEALTH AND HUMAN SERVICES, ROBERT F. KENNEDY,
JR, MEHMET OZ ( Filing fee $ 405 receipt number AMDDC-12075996.), filed b
CITY OF CHICAGO, DOCTORS FOR AMERICA, MAYOR AND CITY COUNCII
OF BALTIMORE, CITY OF COLUMBUS, MAIN STREET ALLIANCE.
(Attachments: # 1 Civil Cover Sheet,_# 2 Summons, # 3 Summans, # 4 Summor
Summons, # 6 Summons_# 7 Summons, # 8 Attachment Corporate Disclosure
Statement, # 9 Attachment Corporate Disclosure Statement, # 10 Attachment
Corporate Disclosure Statement, # 11 Attachment Corporate Disclosure Statem
12 Attachment Corporate Disclosure Statement)(McElvain, Joel) (Entered:
07/01/2025)

<L -

S, #5

07/02/2025

NOTICE of Appearance by Christine L Coogle, Coogl on behalf of All Plaintiffs
(Coogle, Christine) (Additional attachment(s) added on 7/2/2025: # 1 FLATTENE
Main Document) (bw5s). (Entered: 07/02/2025)

=D

07/02/2025

Consent MOTION for Leave to File Excess Pages by CITY OF CHICAGO, CIT
COLUMBUS, DOCTORS FOR AMERICA, MAIN STREET ALLIANCE, MAYOR
AND CITY COUNCIL OF BALTIMORE (Attachments: # 1 Text of Proposed
Order)(Coogle, Christine) (Entered: 07/02/2025)

Y OF

07/02/2025

NOTICE of Appearance by Joel L McElvain on behalf of CITY OF CHICAGO, (
OF COLUMBUS, DOCTORS FOR AMERICA, MAIN STREET ALLIANCE,
MAYOR AND CITY COUNCIL OF BALTIMORE (McElvain, Joel) (Entered:
07/02/2025)

CITY

07/02/2025

MOTION to Appear Pro Hac Vice for Cortney Robinson (Filing fee $100, receif
number AMDDC-12078379.) by CITY OF CHICAGO, CITY OF COLUMBUS,
DOCTORS FOR AMERICA, MAIN STREET ALLIANCE, MAYOR AND CITY
COUNCIL OF BALTIMORE(Coogle, Christine) (Entered: 07/02/2025)

—

07/02/2025

QC NOTICE: 1 Complaint,, filed by Main Street Alliance, Mayor and City Coun
Baltimore, Doctors for America, City of Chicago, City of Columbus was filed
incorrectly.

**Your 103.3 Disclosure Statement must be filed as a separate entry using the ¢
Local Rule 103.3 Disclosure Statement (Other Filings —> Other Documents —> L
Rule 103.3 Disclosure Statement). Your document has been accepted by court
action is required on your part at this timgw5s, Deputy Clerk) (Entered:
07/02/2025)

Cil of

vent
ocal
staff. No

07/02/2025

QC NOTICE: 2 Notice of Appearance filed by Main Street Alliance, Mayor and
Council of Baltimore, Doctors for America, City of Chicago, City of Columbus w3
filed incorrectly.

**Not all pdf documents were flattened prior to filing. All pdfs uploaded to CM/EC

City
s

F

JA3


https://ecf.mdd.uscourts.gov/doc1/093014986075?caseid=585385&de_seq_num=11&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114986076?caseid=585385&de_seq_num=11&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114986077?caseid=585385&de_seq_num=11&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114986078?caseid=585385&de_seq_num=11&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114986079?caseid=585385&de_seq_num=11&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114986080?caseid=585385&de_seq_num=11&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114986081?caseid=585385&de_seq_num=11&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114986082?caseid=585385&de_seq_num=11&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114986083?caseid=585385&de_seq_num=11&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114986084?caseid=585385&de_seq_num=11&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114986085?caseid=585385&de_seq_num=11&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114986086?caseid=585385&de_seq_num=11&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114986087?caseid=585385&de_seq_num=11&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093014988762?caseid=585385&de_seq_num=18&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114989578?caseid=585385&de_seq_num=18&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093014988838?caseid=585385&de_seq_num=25&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114988839?caseid=585385&de_seq_num=25&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114989021?caseid=585385&de_seq_num=27&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114989115?caseid=585385&de_seq_num=29&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093014986075?caseid=585385&de_seq_num=11&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093014988762?caseid=585385&de_seq_num=18&pdf_header=1&pdf_toggle_possible=1

MUST BE FLATTENED for all future filings. Failure to comply may result in reje¢

filings and delays in case processing.
**This filing has been corrected by court staff and no further corrective action is
required.(bw5s, Deputy Clerk) (Entered: 07/02/2025)

ted

07/02/2025

Summons Issued 60 days as to Centers for Medicare & Medicaid Services, Ro
Kennedy, Jr, Mehmet Oz, United States Department of Health and Human Serv
U.S. Attorney and U.S. Attorney General(bw5s, Deputy Clerk) (Entered: 07/02/2

bert F.
ces,
025)

07/02/2025

PAPERLESS ORDER granting 5 Motion to Appear Pro Hac Vice on behalf of
Cortney R Robinson. Directing attorney Cortney R Robinson to register for pro h
vice filing in the District of Maryland through PACER at https://pacer.uscourts.gd
attorney has not already done so. The Pro Hac Vice option must be selected wh
registering. Signed by Clerk on 7/2/2025. (mh4s, Deputy Clerk) (Entered: 07/02

ac

v/ if
en
2025)

07/02/2025

ORDER granting 3 Consent MOTION for Leave to File Excess Pages. Signed
Judge Brendan Abell Hurson on 7/2/2025. (bw5s, Deputy Clerk) (Entered:
07/02/2025)

by

07/02/2025

MOTION for Other Relief for Stay under 5 U.S.C. 705 or, in the Alternative, for
Preliminary Injunction by City of Chicago, City of Columbus, Doctors for America
Main Street Alliance, Mayor and City Council of Baltimore (Attachments: # 1
Memorandum in Support, # 2 Affidavit Decl. of Christen Linke Young, # 3 Affida
Decl. of Shawn Phetteplace, # 4 Affidavit Decl. of Brooke Legler, # 5 Affidavit D¢
of Dr. Janet Krommes, # 6 Affidavit Decl. of Dr. Beth Oller, # 7 Affidavit Decl. of
Edward Johnson, # 8 Affidavit Decl. of Faith Leach, # 9 Affidavit Decl. of Dr.
Olusimbo Ige, # 10 Text of Proposed Order)(McElvain, Joel) (Entered: 07/02/20

L

it
acl.

D5)

07/08/2025

12

PAPERLESS ORDER confirming the briefing schedule re 11 MOTION for Othe

Relief for Stay under 5 U.S.C. 705 or, in the Alternative, for Preliminary Injunctig
filed by Main Street Alliance, Mayor and City Council of Baltimore, Doctors for
America, City of Chicago, City of Columbus. Per Local Rule 105.2(a), Defendan

response to the motion is due July 16, 2025. Plaintiffs' reply is due July 30, 2025.

Signed by Judge Brendan Abell Hurson on 7/8/2025. (nd4s, Chambers) (Entere
07/08/2025)

D

4

jon

07/14/2025

[FILED IN ERROR] SUMMONS Returned Executed by City of Chicago, Doctof
America, Mayor and City Council of Baltimore, City of Columbus, Main Street
Alliance. Centers for Medicare & Medicaid Services served on 7/9/2025, answel
7/30/2025.(Coogle, Christine) Modified on 7/22/2025 (bw5s). (Entered: 07/14/2Q

s for

due
25)

07/14/2025

[FILED IN ERROR] SUMMONS Returned Executed by City of Chicago, Doctof
America, Mayor and City Council of Baltimore, City of Columbus, Main Street
Alliance. United States Department of Health and Human Services served on

7/14/2025, answer due 8/4/2025.(Coogle, Christine) Modified on 7/22/2025 (bw%

(Entered: 07/14/2025)

s for

S).

07/14/2025

[FILED IN ERROR] SUMMONS Returned Executed by City of Chicago, Doctof
America, Mayor and City Council of Baltimore, City of Columbus, Main Street
Alliance. Mehmet Oz served on 7/10/2025, answer due 7/31/2025.(Coogle, Chri
Modified on 7/22/2025 (bw5s). (Entered: 07/14/2025)

s for

stine)

07/14/2025

[FILED IN ERROR] SUMMONS Returned Executed by City of Chicago, Doctof
America, Mayor and City Council of Baltimore, City of Columbus, Main Street
Alliance. Robert F. Kennedy, Jr served on 7/14/2025, answer due 8/4/2025.(Coq
Christine) Modified on 7/22/2025 (bw5s). (Entered: 07/14/2025)

s for

ngle,

07/14/2025

AFFIDAVIT of Service for Summons served on Pam Bondi, in her official capa

U.S. Attorney General, on 07/14/2025, filed by City of Chicago, City of Columbus

Doctors for America, Main Street Alliance, Mayor and City Council of
Baltimore.(Coogle, Christine) (Entered: 07/14/2025)

City as

Py

07/14/2025

AFFIDAVIT of Service for Summons served on Kelly O. Hayes, in her official
capacity as U.S. Attorney for the District of Maryland, on 07/09/2025, filed by Cit
Chicago, City of Columbus, Doctors for America, Main Street Alliance, Mayor ar

City Council of Baltimore.(Coogle, Christine) (Entered: 07/14/2025)

JA4


https://ecf.mdd.uscourts.gov/doc1/093114989646?caseid=585385&de_seq_num=37&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114989115?caseid=585385&de_seq_num=29&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114990592?caseid=585385&de_seq_num=46&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093014988838?caseid=585385&de_seq_num=25&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093014991053?caseid=585385&de_seq_num=48&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114991054?caseid=585385&de_seq_num=48&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114991055?caseid=585385&de_seq_num=48&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114991056?caseid=585385&de_seq_num=48&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114991057?caseid=585385&de_seq_num=48&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114991058?caseid=585385&de_seq_num=48&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114991059?caseid=585385&de_seq_num=48&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114991060?caseid=585385&de_seq_num=48&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114991061?caseid=585385&de_seq_num=48&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114991062?caseid=585385&de_seq_num=48&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093114991063?caseid=585385&de_seq_num=48&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093014991053?caseid=585385&de_seq_num=48&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115014639?caseid=585385&de_seq_num=54&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115014642?caseid=585385&de_seq_num=56&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115014651?caseid=585385&de_seq_num=58&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115014654?caseid=585385&de_seq_num=60&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115014657?caseid=585385&de_seq_num=62&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115014660?caseid=585385&de_seq_num=64&pdf_header=1&pdf_toggle_possible=1

07/15/2025

NOTICE of Appearance by Zachary W. Sherwood on behalf of Centers for Me(
& Medicaid Services, Robert F. Kennedy, Jr, Mehmet Oz, United States Departn
of Health and Human Services (Sherwood, Zachary) (Entered: 07/15/2025)

licare
nent

07/15/2025

Consent MOTION for Extension of Time to File Response/Reply as to 11 MOT
for Other Relieffor Stay under 5 U.S.C. 705 or, in the Alternative, for Preliminary
Injunction by Centers for Medicare & Medicaid Services, Robert F. Kennedy, Jr,
Mehmet Oz, United States Department of Health and Human Services (Attachm
1 Text of Proposed Order)(Sherwood, Zachary) (Entered: 07/15/2025)

ION

ents: #

07/15/2025

ORDER Granting 20 Mation for Extension of Time to File Response/Reply. Signed by

Judge Brendan Abell Hurson on 7/15/2025. (bas, Deputy Clerk) (Entered: 07/15

2025)

07/15/2025

22

PAPERLESS ORDER: A hearing on 11 MOTION for Other Relief for Stay undg¢
U.S.C. 705 or, in the Alternative, for Preliminary Injunction filed by Main Street
Alliance, Mayor and City Council of Baltimore, Doctors for America, City of Chic:
City of Columbus has been scheduled for Thursday, August 14, 2025, at 10:00 ¢
Courtroom 3D (101 W. Lombard Street, Baltimore, MD 21201). Signed by Judge
Brendan Abell Hurson on 7/15/2025. (nd4s, Chambers) (Entered: 07/15/2025)

or 5

Ag0,
.M. in

07/23/2025

SUMMONS Returned Executed by City of Chicago, Doctors for America, Mayd
City Council of Baltimore, City of Columbus, Main Street Alliance. United States
Department of Health and Human Services served on 7/14/2025, answer due
9/12/2025.(Coogle, Christine) (Entered: 07/23/2025)

r and

07/23/2025

SUMMONS Returned Executed by City of Chicago, Doctors for America, Mayd
City Council of Baltimore, City of Columbus, Main Street Alliance. Robert F.
Kennedy, Jr served on 7/14/2025, answer due 9/12/2025.(Coogle, Christine) (Ef
07/23/2025)

r and

ntered:

07/23/2025

SUMMONS Returned Executed by City of Chicago, Doctors for America, Mayd
City Council of Baltimore, City of Columbus, Main Street Alliance. Centers for
Medicare & Medicaid Services served on 7/9/2025, answer due 9/8/2025.(Coog
Christine) (Entered: 07/23/2025)

r and

e,

07/23/2025

SUMMONS Returned Executed by City of Chicago, Doctors for America, Mayd
City Council of Baltimore, City of Columbus, Main Street Alliance. Mehmet Oz
served on 7/10/2025, answer due 9/8/2025.(Coogle, Christine) (Entered: 07/23/

r and

2025)

07/25/2025

Consent MOTION for Leave to File Excess Pages by Centers for Medicare &
Medicaid Services, Robert F. Kennedy, Jr, Mehmet Oz, United States Departme
Health and Human Services (Attachments: # 1 Text of Proposed Order)(Sherwo
Zachary) (Entered: 07/25/2025)

nt of
od,

07/25/2025

RESPONSE in Opposition re 11 MOTION for Other Relief for Stay under 5 U.§
705 or, in the Alternative, for Preliminary Injunction filed by Centers for Medicars
Medicaid Services, Robert F. Kennedy, Jr, Mehmet Oz, United States Departmg
Health and Human Services. (Attachments: # 1 Text of Proposed Order)(Sherw
Zachary) (Entered: 07/25/2025)

.C.
&
nt of

bod,

07/28/2025

29

PAPERLESS ORDER granting 27 Motion for Leave to File Excess Pages. It is
ORDERED that (1) Defendants may file an opposition of up to 55 pages, and (2
Plaintiffs may file a reply of up to 25 pages. Signed by Judge Brendan Abell Hur,
on 7/28/2025. (nd4s, Chambers) (Entered: 07/28/2025)

hereby

son

08/08/2025

REPLY to Response to Motion re 11 MOTION for Other Relief for Stay under §
U.S.C. 705 or, in the Alternative, for Preliminary Injunction filed by City of Chicag
City of Columbus, Doctors for America, Main Street Alliance, Mayor and City
Council of Baltimore. (Attachments:_# 1 Affidavit Declaration of Dr. Eric D. Fethk
2 Text of Proposed Order Amended Proposed Order)(McElvain, Joel) (Entered:
08/08/2025)

O,

e, #

08/14/2025

Motion Hearing held on 8/14/2025 re 11 MOTION for Other Relief for Stay und
U.S.C. 705 or, in the Alternative, for Preliminary Injunction filed by Main Street
Alliance, Mayor and City Council of Baltimore, Doctors for America, City of Chicd
City of Columbus before Judge Brendan Abell Hurson. (Russell Carrick — Courtr
3D)(Court Reporter: Kassandra McPherson) (rc2s, Deputy Clerk) (Entered:

erb

10O,
oom

08/14/2025)
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08/15/2025

32

PAPERLESS ORDER directing Plaintiffs to file updated perma.cc links by Mon
August 18, 2025 at 5pm in accordance with the instructions sent to the parties b
Court via email. Signed by Judge Brendan Abell Hurson on 8/15/2025. (cs10,
Chambers) (Entered: 08/15/2025)

day,
y the

08/17/2025

RESPONSE re 32 OréMaiintiffs' Submission in Response to Court's August 15,
Minute Order filed by City of Chicago, City of Columbus, Doctors for America, M

Street Alliance, Mayor and City Council of Baltimore. (Attachments: # 1 Exhibit &

A: Urban Institute Comment, # 2 Exhibit Ex. B: NAIC comment)(McElvain, Joel)
(Entered: 08/17/2025)

2025
ain
X.

08/20/2025

NOTICE OF FILING OF OFFICIAL TRANSCRIPT of Proceedings held on
08/14/2025, before Judge Brendan A. Hurson. Court Reporter Kassandra L.
McPherson, Telephone number (410) 962-4544;
Kassandra_McPherson@mdd.uscourts.gov. Total number of pages filed: 88.
Transcript may be viewed at the court public terminal or purchased through the
Reporter before the deadline for Release of Transcript Restriction. After that dat
may be obtained from the Court Reporter or through PACER. Redaction Reques
9/10/2025. Redacted Transcript Deadline set for 9/22/2025. Release of Transcri
Restriction set for 11/18/2025.(km210, Court Reporter) (Entered: 08/20/2025)

Court
e it
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pt

08/22/2025

MEMORANDUM OPINION. Signed by Judge Brendan Abell Hurson on 8/22/2
(hmls, Deputy Clerk) (Entered: 08/22/2025)

D25.

08/22/2025

ORDER GRANTING IN PART and DENYING IN PART 11 Motion for a Stay uf
5 U.S.C. § 705 or, in the alternative, for a Preliminary Injunction, construed as a
Motion for a Stay. Signed by Judge Brendan Abell Hurson on 8/22/2025. (hmls,
Deputy Clerk) (Entered: 08/22/2025)

nder

08/25/2025

MOTION Unopposed Motion to Clarify Order of August 22, 2025 re 36 Order o
Motion for Other Relief, by City of Chicago, City of Columbus, Doctors for Ameri
Main Street Alliance, Mayor and City Council of Baltimore (Attachments: # 1 TeX
Proposed Order)(McElvain, Joel) (Entered: 08/25/2025)

ca,
t of

08/25/2025

ORDER granting 37 Motion for Clarification_re: 36 Order. Signed by Judge Bre
Abell Hurson on 8/25/2025. (jf3s, Deputy Clerk) (Entered: 08/25/2025)

ndan

08/28/2025

NOTICE OF APPEAL by Centers for Medicare & Medicaid Services, Robert F.
Kennedy, Jr, Mehmet Oz, United States Department of Health and Human Serv
(Sherwood, Zachary) (Entered: 08/28/2025)

ces.

08/29/2025

Transmission of Notice of Appeal and Docket Sheet to US Court of Appeals re
Notice of Appeal. IMPORTANT NOTICE: To access forms which you are requirg
file with the United States Court of Appeals for the Fourth Circuit please go to
http://www.ca4d.uscourts.gov and click on Forms & Notices. (av4s, Deputy Clerk
(Entered: 08/29/2025)

39
ad to

08/29/2025

USCA Case Number 25-2012 for 39 Notice of Appeal filed by Robert F. Kenné
Jr., United States Department of Health and Human Services, Centers for Medig
Medicaid Services, Mehmet Oz. Case Manager — Paige L. Ballard (jh6s, Deputy
Clerk) (Entered: 08/29/2025)

:dy’
are &

08/29/2025

MOTION to Stay Pending Appeal by Centers for Medicare & Medicaid Service

;l

Robert F. Kennedy, Jr, Mehmet Oz, United States Department of Health and Human

Services (Attachments: # 1 Memorandum in Suppart, # 2 Exhibit, # 3 Text of

Proposed Order)(Sherwood, Zachary) (Entered: 08/29/2025)

JAG


https://ecf.mdd.uscourts.gov/doc1/093015095627?caseid=585385&de_seq_num=105&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115095628?caseid=585385&de_seq_num=105&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115095629?caseid=585385&de_seq_num=105&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115106835?caseid=585385&de_seq_num=108&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115111614?caseid=585385&de_seq_num=110&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115111633?caseid=585385&de_seq_num=112&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093014991053?caseid=585385&de_seq_num=48&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093015116325?caseid=585385&de_seq_num=114&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115111633?caseid=585385&de_seq_num=112&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115116326?caseid=585385&de_seq_num=114&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115116554?caseid=585385&de_seq_num=117&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093015116325?caseid=585385&de_seq_num=114&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115111633?caseid=585385&de_seq_num=112&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115125908?caseid=585385&de_seq_num=119&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115126983?caseid=585385&de_seq_num=121&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115125908?caseid=585385&de_seq_num=119&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115127811?caseid=585385&de_seq_num=124&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115125908?caseid=585385&de_seq_num=119&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093015128356?caseid=585385&de_seq_num=128&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115128357?caseid=585385&de_seq_num=128&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115128358?caseid=585385&de_seq_num=128&pdf_header=1&pdf_toggle_possible=1
https://ecf.mdd.uscourts.gov/doc1/093115128359?caseid=585385&de_seq_num=128&pdf_header=1&pdf_toggle_possible=1

Case 1:25-cv-02114-BAH  Document 1l Filed 07/01/25 Page 1 of 30

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CITY OF COLUMBUS,
90 W. Broad St.
Columbus, OH 43215;

MAYOR AND CITY COUNCIL OF
BALTIMORE,

100 N. Holiday St., Suite 101
Baltimore, MD 21202;

CITY OF CHICAGO,
121 N. Lasalle St., Room 600
Chicago, IL 60602;

DOCTORS FOR AMERICA,
2300 18th St NW
Washington, DC 20009; and

MAIN STREET ALLIANCE,
909 Rose Ave, Suite 400
North Bethesda, MD 20852,
Case No. 1:25-cv-2114
Plaintiffs,

VS.

ROBERT F. KENNEDY, JR., in his official
capacity as Secretary of the United States
Department of Health and Human Services,
200 Independence Ave. SW

Washington, DC 20201;

UNITED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVICES,
200 Independence Ave. SW
Washington, DC 20201;

MEHMET OZ, in his official capacity as
Administrator of the Centers for Medicare and
Medicaid Services,

7500 Security Blvd.

Baltimore, MD 21244; and
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CENTERS FOR MEDICARE & MEDICAID
SERVICES,

7500 Security Blvd.

Baltimore, MD 21244,

Defendants.

Filed 07/01/25

Page 2 of 30

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF
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Plaintiffs the City of Columbus, Ohio; the Mayor and City Council of Baltimore;
Maryland; the City of Chicago, Illinois; Doctors for America; and Main Street Alliance hereby
sue Defendants Robert F. Kennedy, Jr., in his official capacity as Secretary of the U.S.
Department of Health and Human Services; the U.S. Department of Health and Human Services;
Mehmet Oz, in his official capacity as Administrator of the Centers for Medicare & Medicaid
Services; and the Centers for Medicare & Medicaid Services, and allege the following:

INTRODUCTION

1.  When the Affordable Care Act (ACA) was enacted in 2010, millions of
Americans gained access to affordable, comprehensive health care for the first time. Individuals
could seek the medical care they needed, when they needed it, and medical providers across the
country were better able to provide optimal treatment to their patients. One of the ways the ACA
has achieved this result is through the establishment of health insurance Exchanges, where
individuals can identify and enroll in affordable insurance policies that meet their health care
needs. To ensure lower costs for more comprehensive coverage, the ACA subsidizes the costs of
that coverage, which leads younger and healthier individuals to the insurance market, improving
the risk pool and lowering premiums for everyone. And the ACA guarantees that individuals are
not denied coverage because of a pre-existing health condition or discriminated against based on
their history of insurance coverage.

2. The Centers for Medicare & Medicaid Services (CMS), on behalf of the
Department of Health and Human Services (HHS), has now published a final rule, purportedly
pursuant to the ACA, whose effects will be directly contrary to that landmark legislation. That
rule—entitled “Patient Protection and Affordable Care Act; Marketplace Integrity and

Affordability” (2025 Rule), 90 Fed. Reg. 27,074—purports to “strengthen[] the integrity of the
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Patient Protection and Affordable Care Act (ACA) eligibility and enrollment systems to reduce
waste, fraud and abuse” and “provide emergent relief from rising improper enrollment and health
care costs.” Id. at 27,074. But the rule accomplishes the opposite.

3. Rather than reducing the cost of insurance for consumers, or increasing their
enrollment rates and benefits, Defendants’ new policies will cause at least 1.8 million Americans
to lose coverage on the ACA’s health insurance Exchanges in 2026 alone and will ultimately
result in higher premiums in the long term and higher out-of-pocket costs for the remaining
enrollees.

4.  The 2025 Rule does not spring from nowhere; rather, it is a clear continuation of
the prior Trump Administration’s yearslong effort to undermine the ACA. During the first
Trump presidency, the Administration vowed to “watch Obamacare go down the tubes.”!
Previously, in a 2019 rule, 83 Fed. Reg. 16,930 (Apr. 17, 2018), CMS and HHS attempted to
contravene the ACA with proposals that would have eliminated many of the ACA’s guarantees,
deterred consumers from enrolling in quality health insurance plans, and increased out-of-pocket
costs, similar to the 2025 Rule. This Court responded to those efforts, vacating and remanding
portions of the rule as arbitrary and capricious.

5. Now, the Trump-Vance Administration returns with another “death by a thousand
paper cuts” approach to the ACA. Cloaked in the pretense of government efficiency and fraud
prevention, the 2025 Rule creates numerous barriers to affordable insurance coverage, negating
the ACA’s goal of extending affordable health coverage to all Americans, and instead increasing
the population of underinsured and uninsured Americans. Many of the 2025 Rule’s provisions

are in direct conflict with federal law. And many of its provisions are arbitrary, having been

! Excerpts From The Times’s Interview with Trump, N.Y. Times (July 19, 2017),
https://perma.cc/XT6Q-LSPA.
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promulgated without observance of proper procedure, reasonable explanation, or meaningful
response to public comments, and without consideration of the harm the Rule will impose on the
millions of consumers whose health and wellbeing depend on access to affordable coverage and,
ultimately, on the American public. In the absence of judicial intervention, the 2025 Rule will
into effect on August 25, 2025.

JURISDICTION AND VENUE

6.  This Court has jurisdiction pursuant to 28 U.S.C. § 1331. Plaintiffs’ challenge to
the 2025 Rule is reviewable under the Administrative Procedure Act, 5 U.S.C. § 701 et seq.

7. Venue is proper in this judicial district under 28 U.S.C. § 1391(e)(1)(A) and (C).
Defendants are agencies and officers of the United States and Defendant CMS is headquartered
in Woodlawn, Maryland. Plaintiffs Main Street Alliance and the Mayor and City Council of
Baltimore also reside in Maryland.

PARTIES

8.  Plaintiff the City of Columbus, Ohio, is a municipal corporation organized under
Ohio law. See Ohio Const. art. XVIII. Columbus has all the powers of local self-government
and home rule under the constitution and laws of the state of Ohio, which are exercised in the
manner prescribed by the Charter of the City of Columbus.? Columbus, located in Franklin
County, is the capital of Ohio. It is the largest city in the state and the fifteenth largest city in the
United States, with a population of around 933,000, according to 2024 census estimates.
Columbus provides a wide range of services on behalf of its residents, including health services

for families and children, public health, public assistance, and emergency medical care.

2 See City Code and Charter, City of Columbus (May 28, 2025), https://perma.cc/B9VK-D6JH; Ohio
Rev. Code Ann. § 715.01 (West 1953).
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9.  Plaintiff the Mayor and City Council of Baltimore represent the largest city in
Maryland and thirtieth largest city in the United States, with a population of over 568,000,
according to 2024 census estimates. The Baltimore City Health Department is a city agency that
has wide-ranging responsibilities for providing health services to residents of the city. 3

10.  Plaintiff the City of Chicago, Illinois, is a municipal corporation and home-rule
unit organized and existing under the constitution and law of the state of Illinois.* Located in
Cook County, Chicago is the largest city in Illinois and the third-largest city in the United States,
with a population of over 2.7 million, according to 2024 census estimates. Chicago provides a
wide range of services on behalf of its residents, including health services, public assistance, and
emergency medical care.

11.  Plaintiff Doctors for America (DFA) is a not-for-profit, § 501(c)(3) organization
with over 27,000 member physicians and medical trainees (including medical residents and
students) in all 50 states. DFA mobilizes doctors, medical trainees, and other health
professionals to be leaders who put patients over politics to improve the health of patients,
communities, and the nation. DFA also advocates for comprehensive health system reform,
expansion of health insurance coverage, and improvements to health care delivery so that the
health system better meets patients’ needs.

12.  Plaintiff Main Street Alliance (MSA) is 501(c)(3) organization and national
network of small businesses, with approximately 30,000 small business members throughout the
United States, many of whom rely on the ACA marketplace for health insurance.

13.  Defendant Robert F. Kennedy, Jr., is sued in his official capacity as Secretary of

the U.S. Department of Health and Human Services.

3 See Balt. City Charter, art. VII §§ 54-56, https://perma.cc/9WAJ-BUXZ (captured June 28, 2025).
* See 111. Const. art. VII.
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14.  Defendant HHS is a federal agency headquartered at 200 Independence Ave. SW,
Washington, D.C. 20201.

15.  Defendant Mehmet Oz is sued in his official capacity as Administrator of CMS.

16.  Defendant CMS is a component of Defendant HHS and is headquartered at 7500
Security Boulevard, Baltimore, MD 21244.

BACKGROUND

I The ACA Aims to Provide Affordable Health Insurance for All Americans

17.  In 2010, Congress enacted the Patient Protection and Affordable Care Act. Pub.
L. No. 111-148, 124 Stat. 119 (2010) (as amended by Pub. L. No. 111-152, 124 Stat. 1029
(2010)). “The Act aims to increase the number of Americans covered by health insurance and
decrease the cost of health care.” Nat’l Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 538
(2012); see also King v. Burwell, 576 U.S. 473, 479 (2015).

18.  Before the Act’s market reforms went into effect in 2014, “individual health
insurance markets were dysfunctional.” City of Columbus v. Cochran, 523 F. Supp. 3d 731, 740
(D. Md. 2021). Insurers were free to deny coverage for people with pre-existing conditions, to
refuse to renew such coverage, or even to revoke such coverage after it had been issued. Now,
however, the Act’s “guaranteed issue” requirement specifies that every “health insurance issuer
that offers health insurance coverage in the individual or group market in a State must accept
every employer and individual in the State that applies for such coverage,” 42 U.S.C. § 300gg-
1(a), subject to exceptions specified in the statute, such as the restriction of new enrollments to
an annual open enrollment period or specified special enrollment periods, id. § 300gg-1(b); see
Me. Cmty. Health Options v. United States, 590 U.S. 296, 301 (2020). “In other words, the Act
‘ensure[s] that anyone can buy insurance.”” Me. Cmty. Health Options, 290 U.S. at 301 (quoting

King, 576 U.S. at 493).
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19.  Separately, the Act’s “guaranteed renewability” provision requires issuers to
renew or continue in force such coverage, 42 U.S.C. § 300gg-2(a), again subject to statutory
exceptions, including an exception for persons who have failed to pay premiums owed on their
policies, id. § 300gg-2(b)(1); see also id. §§ 300gg-12, 300gg-42.

20.  Health insurance plans must cover a set of “essential health benefits,” such as
preventive care. Id. § 300gg-6(a). And to protect patients from devastating costs when a
medical condition exhausts their coverage, the Act limits so-called “cost-sharing”—for example,
deductibles and copayments—for these essential health benefits. See id. § 18022(a)(2). The
limitation on cost-sharing is adjusted each year by a “premium adjustment percentage,” that
compares average premiums for “health insurance coverage” in the current year with the same
average for 2013, before the Act’s marketplace reforms went into effect. Id. § 18022(c)(1), (4).

21.  To help individuals to learn about and enroll in the health insurance options that
are available to them, the Act “requires the creation of an ‘Exchange’ in each State where people
can shop for insurance, usually online.” King, 576 U.S. at 479 (quoting 42 U.S.C.

§ 18031(b)(1)); see Me. Cmty. Health Options, 590 U.S. at 301. These Exchanges, also known
as health insurance Marketplaces, enable people not eligible for Medicare or Medicaid to obtain
adequate, affordable insurance independent of their jobs. The Exchanges therefore serve as
“marketplace[s] that allow[] people to compare and purchase” ACA-compliant plans. King, 576
U.S. at 479.

22.  There are several different types of Exchanges. Some states have elected to create
Exchanges themselves (state-based Exchanges or SBEs), as is the case in Maryland. Other states
have created Exchanges that operate on the federal Healthcare.gov platform (state-based

Exchanges on the federal platform, or SBE-FPs), such as the Exchange currently in use in
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Illinois while it transitions to an SBE. Still other states, including Ohio, have an Exchange that is
operated by CMS (federally facilitated Exchange, or the FFE). See CMS, Consumer Info. & Ins.
Oversight, State-based Exchanges, https://perma.cc/JFT3-6EAK (captured June 28, 2025).

23.  Plans that meet the requirements described above and that are offered on the
Exchanges are known as “qualified health plans.” Individuals primarily enroll in qualified health
plans for a given benefit year during an annual open enrollment period, or under certain special
enrollment periods. 42 U.S.C. § 18031(c)(6). To assist with enrollment, the Act requires
Exchanges to award grants to healthcare “Navigators” that conduct public education and
awareness campaigns, help consumers understand their choices, facilitate their enrollment, and
ensure their access to consumer protections. Id. § 18031(i)(1), (3).

24.  Plans on the Exchanges offer different levels of generosity. A “bronze” plan is
designed to provide benefits that are actuarially equivalent to 60% of the full value of benefits to
the plan (meaning that premiums are calculated in the expectation that 40% of the cost of
coverage would be paid for through enrollee out-of-pocket spending). Id. § 18022(d)(1).

99 <6

“Silver,” “gold,” and “platinum” plans are designed to provide benefits that are actuarially
equivalent to 70%, 80%, and 90%, respectively, of the full value of benefits under the plan. /d.
Because actuarial predictions may be imprecise, the Act specifies that CMS may “provide for a
de minimis variation . . . to account for differences in actuarial estimates.” Id. § 18022(d)(3).

25.  The Act also “seeks to make insurance more affordable by giving refundable tax
credits to individuals.” King, 576 U.S. at 482 (citing 26 U.S.C. § 36B). These “premium tax
credits” (PTCs) vary depending on an individual’s income—individuals who earn more must pay

more toward the cost of their monthly premium—but are generally pegged to the cost of the so-

called “benchmark silver plan,” or the second-lowest cost silver plan offered within a market.
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See, e.g., 26 U.S.C. § 36B(b)(3)(B)—(C). The Act initially made these tax credits available to
individuals with incomes between 100% and 400% of the federal poverty level. Id. There is no
income cap on these tax credits under current law, see id. § 36B(b)(3)(A)(iii), but the 400%
income cap will be reinstated for 2026 absent further congressional action.

26.  Premium tax credits are claimed on an individual’s tax return after the end of the
year and are paid by the Internal Revenue Service (IRS). Id. § 36B(h). Rather than waiting to
recover their costs the next year, enrollees may claim “advance premium tax credits” (APTCs)
up front so that the value of the tax credits may be applied directly to the purchase of insurance.
42 U.S.C. §§ 18081, 18082; City of Columbus, 523 F. Supp. 3d at 741. CMS is responsible for
determining whether individuals meet the statutory requirements of eligibility for APTCs, as
well as for “redetermin[ing] eligibility on a periodic basis in appropriate circumstances.” 42
U.S.C. § 18081(H)(1)(B).

27.  In sum, the Act requires that insurers generally offer only quality health insurance
and aims to lower the cost of coverage to encourage individuals to enroll. This coverage
improves access to care and overall health, and it reduces financial burdens on consumers as well
as institutions that pay for uncompensated care.

28.  But increasing enrollment in quality health insurance coverage is not only the
ACA’s immediate goal; it is also key to the Act’s long-term success. Insurance market stability
requires robust enrollment, particularly by relatively healthy individuals. Id. § 18091(2)(I)
(finding that “broaden[ing] the health insurance risk pool to include healthy individuals . . . will
lower health insurance premiums”); King, 576 U.S. at 480. Limiting the cost of health insurance
is, in turn, essential to promoting enrollment. /d. at 480-81. By driving costs down and insured

rates up, the Act ensures that insurance markets function smoothly.
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I1. CMS Publishes Its Marketplace Integrity and Affordability Rule, Flouting
the Goals and Purpose of the ACA

29.  When faithfully implemented, the Act’s reforms successfully met Congress’s goal
of enabling more individuals to enroll in health insurance coverage. More than 24 million
individuals are enrolled in Marketplace coverage in 2025. CMS, Press Release, Over 24 Million
Consumers Selected Affordable Health Coverage in ACA Marketplace for 2025 (Jan. 17, 2025),
https://perma.cc/NSQF-NKHG.

30.  The 2025 Rule, however, sets forth a wide range of changes that will render
coverage on the Exchanges less affordable, less generous, and harder to obtain. Together, these
policies undermine the ACA’s purpose by reducing insurance affordability and benefits, creating
administrative burdens that make it harder for individuals to enroll in and maintain insurance
coverage, and narrowing eligibility for coverage across the board.

31.  Imposition of a Junk Charge on Certain Low-Income Enrollees. Under
regulations that have been in place since the Act was first implemented, 45 C.F.R. § 155.355(j),
enrollees that remain eligible for a Marketplace plan from one year to the next are automatically
re-enrolled in the same plan unless they terminate coverage or actively enroll in a different plan.
Depending on an enrollee’s income level and the level of coverage he or she is enrolled in, he or
she may be eligible for a zero-premium plan, that is, a plan in which the entire cost of the
premium is covered by the enrollee’s APTCs. The 2025 Rule adds 45 C.F.R. § 155.335(n), only
for the upcoming 2026 plan year, to require the federally facilitated Exchange to impose a
monthly surcharge of $5 on each such enrollee until the enrollee confirms his or her intent and
eligibility to remain on the zero-premium plan. 90 Fed. Reg. at 27,102. CMS invokes 42 U.S.C.
§ 18081(f)(1)(B) as statutory authority for this surcharge, 90 Fed. Reg. at 27,109, but that

authority is limited to the establishment of procedures to determine an applicant’s eligibility for
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APTCs, not to reduce the amount of the APTC that is awarded under the statutory formula.
CMS acknowledges that this provision will reduce enrollment among enrollees who used to have
access to a zero-premium plan; independent estimates find enrollment among this population
would be reduced by at least 14%, and possibly by as much as 33%. 90 Fed. Reg. at 27,195.

32.  Increased Costs through Revisions to the Premium Adjustment Methodology. The
Act protects consumers in both the individual and group markets by imposing a maximum
annual limit on cost-sharing. This limit is adjusted annually by a “premium adjustment
percentage,” which measures the rate of premium growth. The IRS also uses the premium
adjustment percentage to adjust the value of PTCs. CMS has historically used data from
premiums for employer-sponsored insurance to calculate this percentage, because the individual
insurance market premiums are more volatile. The 2025 Rule incorporates individual insurance
market data into this measure, resulting in a 15% increase in the maximum annual out-of-pocket
limit on cost sharing and a 4.5% increase in average premiums, which will lead to lost coverage,
a worsened risk pool, and higher levels of uncompensated care.

33.  Eroding the Actuarial Value of Coverage. The Act sets targets for the actuarial
value of various types of plans on the Exchanges, subject to permissible range of “de minimis”
variation to “account for differences in actuarial estimates.” 42 U.S.C. § 18022(d)(3). The 2025
Rule expands the range of de minimis variation to permit bronze plans to range from 5 points
above to 4 points below the statutory target (that is, bronze plans may offer coverage ranging
from 56% to 65% of anticipated expenditures) and silver, gold, and premium plans to fall 4
points below the target (that is, silver plans may cover as little as 66% of anticipated
expenditures). 90 Fed. Reg. at 27,207. By eroding the value of silver plan coverage, the final

rule will also reduce PTCs, which are calculated on the basis of silver plan premiums. /d. at
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27,208. Overall, net premiums on the Exchange would increase by up to $714 for a typical
family per year as a result of this provision. /d. at 27,208.

34.  Revocation of the Act’s Guarantee That Anyone Can Buy Insurance. In some
instances, enrollees in plans on the Exchanges may incur debts for premiums owed without
realizing it. For instance, some enrollees may believe that they may terminate their coverage
simply by stopping payment on premiums, without realizing (or being informed) that the
coverage remains in effect and they continue to owe payments to their insurer. The 2025 Rule
permits insurers to refuse to enroll these individuals and to apply any payments that these
individuals make to the outstanding debt instead of to the premium for new coverage, without
prior notice to the individuals. 90 Fed. Reg. at 27,084. In other words, an individual might
complete all of the steps to enroll in coverage, including making the payment they understand to
be needed to complete the transaction, only to learn at the end of the process that they have not
been enrolled. This rule is contrary to the “guaranteed issue” requirement of 42 U.S.C. § 300gg-
1. This provision is projected by independent experts to lead to the denial of coverage for
180,000 people who owe debts for old premiums as low as $10. 90 Fed. Reg. at 27,085.

35.  Changes to Enrollment Periods. Under current policy, the open enrollment
period for the Exchanges runs from November 1 to January 15. This two-and-a-half-month
period has been beneficial for the health of the Exchanges, as younger and healthier people tend
to enroll later in the process, and are particularly prone to enroll, if given the opportunity, after
the end-of-the-year holiday period, when people face unusual financial distress. The 2025 Rule
prohibits open enrollment in January by requiring all Exchanges to hold open enrollment periods
that begin no later than November 1, that end no later than December 31, and that are no more

than nine weeks in duration. This provision goes into effect for 2027.
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36.  Current policy also provides a special enrollment period (SEP) on a monthly basis
for persons with incomes at or below 150% of the federal poverty level. 45 C.F.R.

§ 155.420(d)(16). This SEP was established as an additional safety net for consumers with
variable income who may transition from Medicaid eligibility to Exchange eligibility over the
course of the year. See 86 Fed. Reg. 53,412, 53,434 (Sept. 27, 2021). These enrollees tend to
pose a lower risk of serious health conditions, so easing their ability to enroll in Exchange
coverage has improved the financial viability of the Exchanges. See Mark A. Hall and Michael
J. McCue, Does Making Health Insurance Enrollment Easier Cause Adverse Selection?,
Commonwealth Fund (Apr. 4, 2022), https://perma.cc/9P86-ZFCR. The final rule, however,
revokes this SEP, but only for 2025 and 2026. 90 Fed. Reg. at 27,079. This provision will lead
to longer periods of time where people lack insurance, resulting in uncompensated care costs for
hospitals, providers, community health centers, and municipalities. Id. at 27,145.

37.  The final rule also requires the federally facilitated Exchange to conduct pre-
enrollment verification for SEP eligibility for at least 75% of new enrollments through SEPs.
Commenters on the proposed rule noted that the addition of this paperwork burden will depress
coverage on the Exchanges. CMS acknowledged this concern and accordingly declined to make
this policy permanent, but kept it in place for the upcoming 2026 plan year at an estimated $7
million cost to consumers. 90 Fed. Reg. at 27,204, 27,187.

38.  Failure to Reconcile (FTR) Penalty. The amount of APTCs that an enrollee
receives over the course of a year and the amount of PTCs that the enrollee receives on his or her
tax return depends on the same statutory formula; APTCs are intended to be a substitute for the
tax credit. 26 U.S.C. § 36B; 42 U.S.C. § 18082. But APTCs are calculated on the basis of

enrollees’ projected income, so if an enrollee, for example, works more shifts or hours than

12
JA20



Case 1:25-cv-02114-BAH  Document1l Filed 07/01/25 Page 15 of 30

expected and thus provides an incorrect estimate, he or she might owe a tax payment at the end
of the year without realizing that any such debt is owed. Under current policy, any such enrollee
must be given a notice of the tax debt in the first year that he or she enrolls in coverage after the
debt is incurred, so that the debt can be repaid; if the enrollee does not do so, eligibility for
APTCs may be revoked in the second year. 45 C.F.R. § 155.305(f)(4)(i), (i1). The 2025 Rule
revokes that grace period, for 2026 only, and requires the Exchanges to determine the enrollee to
be ineligible for APTCs in the first year, 45 C.F.R. § 155.305(f)(4)(iii), despite the fact that CMS
lacks any authority to alter the statutory formula for eligibility for APTCs.

39.  Changes to Data Matching Policies. When an Exchange attempts to verify an
applicant’s income for purposes of determining his eligibility for, and the amount of, APTCs,
and it finds an inconsistency in that applicant’s data, it notifies the applicant and provides him or
her with an opportunity to respond. 42 U.S.C. § 18081(e)(4). The statute provides a default
period of 90 days for that response, subject to CMS’s authority to modify the procedures for this
verification process. Id. § 18081(c)(4), (e)(1), (e)(4). In many cases, 90 days is not enough time
for an applicant to track down the proof of his or her income needed to verify APTC eligibility.
The current regulations accordingly modify the response deadline to provide for an additional 60
days where necessary. 45 C.F.R. § 155.315(f)(7). The final rule revokes that 60-day extension.
90 Fed. Reg. at 27,120.

40. In 2017, CMS adopted a policy requiring the Exchanges to audit all enrollees who
project that their household income for the upcoming year will be greater than 100% of the
federal poverty level, if the IRS reports data indicating that the enrollee’s current income is
below that threshold. Because this policy created “immense administrative burdens” for low-

income enrollees, this Court held that it “defie[d] logic” and vacated it as arbitrary and capricious
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under the Administrative Procedure Act. City of Columbus, 523 F. Supp. 3d at 763. CMS did
not appeal that judgment, and it again acknowledges that this policy would cause tens of
thousands of enrollees to lose their coverage. 90 Fed. Reg. at 27,200. The 2025 Rule
nevertheless attempts to reinstate this policy for the 2026 plan year, forthrightly asserting its
disagreement with this Court’s prior decision. /d. at 27,121.

41.  Following the City of Columbus decision, under current policy, an Exchange must
accept an applicant’s attestation of his or her projected annual income in cases where the IRS
confirms that there is no tax return data available. 45 C.F.R. § 155.320(c)(5). The final rule
revokes that policy, and for the 2026 plan year will require Exchanges to verify income with
other trusted data sources and to require applicants to submit documentary evidence or otherwise
resolve the income inconsistency; if no such evidence is available, the applicant will lose
eligibility for APTCs. 90 Fed. Reg. at 27,131. These new data-matching policies, together, are
projected to cause more than 400,000 people to lose coverage for the upcoming plan year. Id. at
27,199-200.

42.  These provisions, each of which is prohibitive on its own, have a compounding
effect in further restricting access to affordable health insurance coverage on the Marketplace.

43.  Defendants justify the 2025 Rule’s policies by citing a need to address “fraudulent
and improper enrollment at scale by the enrollee’s own doing or by a third party without the
enrollee’s knowledge.” 90 Fed. Reg. at 27,074. But the provisions of the 2025 Rule that address
these third parties—agents, brokers, and web-brokers—do not regulate them using penalties or
other direct measures. Nor does the Rule adopt more common-sense approaches to prevent fraud
that would not pose barriers to enrollment, like “requiring two-factor authentication, requiring

verbal authorization from a consumer before certain changes can be made, better monitoring of
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DE/EDE pathways, additional monitoring requirements for agents and brokers with fully-
subsidized clients, new penalties for agents and brokers, and more resources for State
Departments of Insurance to investigate fraud,” as commenters suggested. /d. at 27,147.

44.  Instead, the 2025 Rule’s provisions create significant barriers to coverage for
consumers and burdens on insurers and the Marketplace that will lead to coverage losses.’
Indeed, CMS concedes that as many as 1.8 million individuals will lose coverage in 2026 alone
as a result of the provisions in the 2025 Rule. 90 Fed. Reg. at 27,212.

III.  Defendants Failed to Adequately Consider Public Comments or Provide
Adequate Reasoning for the Marketplace Integrity and Affordability Rule

45.  CMS published a proposed version of the 2025 Rule on March 19, 2025. 90 Fed.
Reg. 12,942. The agency received more than 26,000 comments® on the proposed rule, despite a
shortened 23-day (rather than 30-day) formal comment period. Commenters raised serious
concerns with many provisions of the 2025 Rule, highlighting flaws with the proposed changes
to ACA policy.

46.  But Defendants provided only surface-level responses to many of the public
comments CMS received. And in most cases, rather than address the substance of public
comments, Defendants excused themselves from taking account for the burdensome effect of the
Rule’s provisions by purporting to impose many policies on a temporary basis: almost half (eight
out of seventeen) of the Rule’s provisions that take effect this year or for the 2026 plan year are

scheduled to sunset at the end of 2026. 90 Fed. Reg. at 27,178-79.

5 See Katie Keith, HHS Finalizes ACA Marketplace Rule, Part 1: Enrollment Restrictions, Premiums,
Actuarial Value, and More, Health Affs. (June 23, 2025), https://perma.cc/SWBT-JROU.

® Regulations.gov, Comments on CMS-2025-0020-0011, https://perma.cc/GAC2-EFRB (captured
June 28, 2025).
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47.  Defendants asserted that the “temporary policies in this rule and the expiration of
fully subsidized plans” will cause “the level of improper enrollments to come down drastically in
[plan year] 2026, diminishing the need for ongoing crisis-level program integrity policies.” 90
Fed. Reg. at 27,144. But Defendants provided no explanation to justify that expectation, or to
account for the incredible administrative burdens that compliance with the Rule will put on
consumers, insurers, and the Marketplace this year. Nor do Defendants explain why they would
be willing “to accept some risk of future improper enrollments after these policies sunset, in
favor of limiting overall disruptions as the market adjusts and sheds holdover improper
enrollments” in 2027, but yet remain willing to disrupt the same market next year, in 2026. /d. at
27,091. Defendants also failed to reasonably explain the rationale behind the Rule’s most

burdensome provisions.

48.  For example, in promulgating the provision imposing a $5 premium penalty on

automatic re-enrollees, CMS (i) failed to explain how implementation of the policy for only the

2026 plan year would combat fraudulent enrollments; (ii) failed to account for the substantial
loss of coverage and increase in premiums that the provision will cause; and (iii) failed to
address or consider consumer reliance interests or the existing procedures adequately
safeguarding against eligibility errors.

49.  CMS reversed the current policy prohibiting insurers from denying coverage to

individuals with unpaid premiums without examining how the policy might impact unsubsidized

consumers, including small businesses; supporting its assertion that the benefits of the policy
outweigh “some negative impacts on low-income individuals,” 90 Fed. Reg. at 27,087; and
without considering suggested protective measures—Ilike allowing installment or partial

payments, appeals processes, or exemptions for fraud.
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50. CMS revoked subsidized coverage for individuals that fail to file and reconcile

tax credits by reinstating a one-year policy, only for 2026, without explaining CMS’s analysis of

“new evidence regarding unauthorized enrollments,” id. at 27,133, adequately providing the data
the agency relied on, or addressing concerns about coverage loss, impacts on risk pools, and long
IRS processing times that may negatively impact FTR efforts.

51. CMS removed the automatic 60-day extension afforded to individuals verifying

their household income under 45 C.F.R. § 155.315(f)(7), and in so doing asserted that the policy

is a “statute-driven change,” 90 Fed. Reg. at 27,120, to dismiss evidence that many eligible
enrollees need the additional time to track down documentation for their applications for
Exchange coverage.

52.  CMS required Exchanges to generate household income inconsistencies when a

tax filer’s attested projected annual household income differs from “trusted data sources,” by
relying on reasoning from a 2019 Payment Notice, 83 Fed. Reg. at 16,985, that was rejected as
insufficient by this Court in City of Columbus, 523 F. Supp. 3d at 763.

53. CMS shortened the open enrollment period despite comments that such changes

to the open enrollment period would have adverse effects on coverage in the Exchanges,
particularly for rural populations and non/limited-English speaking communities, and would
strain enrollment assisters.

54. CMS eliminated a monthly special enrollment period for certain low-income

people, but only from the effective date of the Rule through the end of the 2026 plan year,
without explaining how the policy will address improper enrollments, adequately addressing

comments raising concerns about potential coverage loss, or reviewing data suggesting that most
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low-income SEP enrollees have fewer claims than non-SEP enrollees and remain enrolled for the
full plan year. 90 Fed. Reg. at 27,145.

55. CMS imposed prohibitive verification requirements on SEP enrollees, but only

for the 2026 plan year, without explaining why the additional burden and barriers the policy
would create “is not significant enough to outweigh the merits of SEP verification,” id. at
27,151, or why “the effect of deterring some young people from enrolling in coverage” does not
“outweigh[] the benefits of preventing improper enrollments in Exchanges on the Federal
platform,” id.

56.  CMS altered its methods for calculating premium adjustment percentages,

permanently, rejecting suggestions that the provision be delayed to 2027 so that Exchanges’ rates
can adjust, and brushing aside comments asserting that the change will result in higher net
premiums, out-of-pocket costs, coverage losses, increased medical debt and uncompensated care,
and adverse selection in the Exchange. 90 Fed. Reg. at 27,172.

57.  CMS expanded the permissible “de minimis” range for actuarial value

calculations for plans on the Exchanges, resulting in plans that will offer less value to consumers,

dismissing concerns that the changes will make it harder for consumers to compare plans and
lead to greater out-of-pocket consumer costs. /d. at 27,208.
IV.  Plaintiffs Have Been, and Will Continue to Be, Harmed by the 2025 Rule
58.  The 2025 Rule’s challenged provisions, both individually and in combination,
will raise premiums for plans on the Exchanges, limit coverage under those plans, and deter
millions of individuals from enrolling in coverage, leading to higher uncompensated care costs
for providers of last resort. Independent experts project that the rule will lead to at least 1.8

million fewer people enrolling on the Exchanges.
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59.  The rule accomplishes this result through the various measures discussed above.
First, measures that will erode the value of coverage obtained through the Exchanges include the
imposition of a junk charge on enrollees who are automatically reenrolled in the same plan; the
revisions to the premium adjustment methodology that will increase average premiums and the
maximum annual out-of-pocket limit on cost sharing; and the expansion of the permissible range
of de minimis variation in coverage. Second, measures that impose barriers designed to depress
enrollment in the Exchanges include the revocation of the ACA’s guaranteed-issue requirement;
the shrinking of the open enrollment period; and the revocation of the SEP for low-income
individuals. Third, measures that impose further barriers limiting the availability of subsidized
insurance, even for those enrollees that do successfully enroll, include the imposition of a penalty
for failure to reconcile an enrollee’s inaccurately projected income and changes to data-matching
policies.

60.  The resulting increase in premiums overtime, erosion of coverage, and decreased
enrollment will increase the number of uninsured and underinsured individuals and will cause
Plaintiffs irreparable harm.

61.  Columbus, through its Department of Public Health, provides a wide range of
services on behalf of its residents, including health services for families and children, public
health, public assistance, and emergency medical care. The city also subsidizes a community
health center, which serves residents regardless of insurance coverage; a number of specialty
clinics that each focus a particular area, such as dental services and family planning; and a
collection of eleven neighborhood health centers dedicated to the health care needs of vulnerable,

uninsured, and underinsured residents. The increase in the number of uninsured and
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underinsured individuals resulting from the 2025 Rule would lead to a greater burden on those
city services and lower reimbursement, which will impose additional costs on the city.

62.  In addition, Columbus maintains excellent emergency medical services (EMS)
through its Columbus Division of Fire. That system dispatches ambulances to meet urgent
health needs, regardless of whether the call comes from an individual who has health insurance
or is otherwise able to pay for the call. Although reimbursement is sought from patients’
Medicare, Medicaid, or commercial health insurance provider where applicable, Columbus
serves uninsured residents equally and recoups only a small fraction of its costs for EMS
transport services for uninsured residents. Uninsured residents are also more likely to delay care
until conditions become serious and therefore more likely to require emergency transport
services. An increase in the number of uninsured or underinsured individuals will thus result in
more EMS transports for which Columbus does not receive reimbursement, and the city must
make up for the shortfall in its budget.

63.  Baltimore, through the Baltimore City Health Department, provides a wide range
of health services to its residents and operates a number of specialty clinics. Baltimore also
provides or subsidizes a number of other services for Baltimore’s uninsured and underinsured
residents, including a visiting-nurse program and various condition-specific programs. In
addition, Baltimore subsidizes several other entities that provide health services to its residents.
An increase in the number of uninsured and underinsured individuals will lead to a greater
burden on each of those services and programs and create a strain on the city’s budget.

64.  The Baltimore City Fire Department (BCFD) also maintains an ambulance
system. BCFD’s EMS seeks reimbursement for its costs from patients’ health insurance, but the

EMS answers calls regardless of the individuals’ health insurance coverage or ability to pay.
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Although EMS has in the past been able to recoup approximately 90% of its costs from patients
who have insurance, it has been able to recover less than 4% of costs from uninsured patients.
An increase in the number of uninsured and underinsured individuals therefore leads to more
ambulance calls for which Baltimore does not receive reimbursement, and the city must make up
for the shortfall in its budget. An increase in uninsured and underinsured individuals also
increases the avoidable use of acute health services, increasing the strain on Baltimore’s EMS
and other health programs.

65.  Chicago’s Department of Public Health operates seven mental health centers, four
immunization clinics, and three clinics that provide free testing and treatment for sexually
transmitted infections. It also provides at-home and in-field programs and funds and staffs a
network of Women, Infants, and Children (WIC) clinics. These clinics and programs serve
thousands of uninsured and underinsured city residents, and an increase in those types of patients
increases the burden on those city services. By increasing health care costs, barriers to coverage,
and the number of uninsured residents, the 2025 Rule would add to the burden on Chicago’s
health care safety net and the city’s budget.

66.  The Chicago Fire Department provides ambulance transportation services to
Chicago residents, including its uninsured and underinsured residents, without regard to income
and insurance status. Chicago generally does not receive full reimbursement for ambulance
services from uninsured and underinsured residents. Those same residents are more likely to
wait until their conditions become more severe and require emergency care, and they
disproportionately rely on ambulance services for transport. A higher number of uninsured and

underinsured individuals will therefore result in greater emergency services needs and more
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ambulance transports for which Chicago does not receive reimbursement and thus must make up
for the shortfall in its budget.

67.  Further, all city Plaintiffs would be irreparably harmed by the increase in
uninsured and underinsured individuals caused by the 2025 Rule for the additional reason that
when individuals do not get the medical care that they need, they are necessarily less healthy,
less productive, and less able to participate in city life. This has cascading negative effects on
city programs and communities.

68.  Many of Main Street Alliance’s members rely on the Marketplace for health
insurance, and those members would be significantly harmed by the 2025 Rule. The erosion of
coverage under the rule will create additional costs for MSA members and negatively affect the
health of those who rely on care or medication that they cannot afford without insurance
coverage. The increase in costs would even threaten the continued operation of some MSA
members. Small businesses often operate on small profit margins, so if health insurance through
the marketplace becomes unaffordable or inadequate, then owners and their employees may be
forced to seek alternative employment to have access to employer-sponsored health insurance.

69. For example, one MSA member operates a small business in Wisconsin and needs
affordable health insurance that covers expensive medications that she takes to prevent the
degradation of her bones due to rheumatoid arthritis. She operates her business, which has about
10 employees, on narrow margins. The 2025 Rule would increase her health insurance costs to
levels that she cannot afford. This would force her to close her business, to either find different
employment with employer-sponsored insurance or explore other coverage options through a

state health care system.
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70.  DFA’s members, including physicians and medical trainees, will likewise be
irreparably harmed by the 2025 Rule’s disastrous effects on the costs, administrative burdens,
and coverage of health insurance under the ACA. With the increased number of uninsured and
underinsured patients, DFA’s members would be more likely to see patients who delay care until
their needs are acute; they would receive less than full reimbursement for those patients who lose
insurance or whose coverage becomes more limited; and they would lose contact with many
patients altogether, particularly in low-income communities. The Rule will thus force medical
providers to direct more time to providing uncompensated care, more administrative time to
determining whether insurance coverage is possible, and more time locating patients who are no
longer seeking care for serious conditions.

71.  Even when DFA’s members provide uncompensated patient care—which will
occur increasingly if the final rule is implemented—their work does not end with the patient
visit. Lack of insurance coverage when a patient needs treatment requires finding a specialist
willing to provide care, trying to find an alternative medicine that a patient may be able to afford
but is not the optimal treatment, and intervening on behalf of a patient in an attempt to get testing
or procedures performed. This will take up greater amounts of clinicians’ time as patients lose
coverage. The end result is additional time for which DFA members do not get paid that detracts
from patient care. Medical providers will expend more time and effort, receive less
compensation—threatening the continuation of medical practices, particularly in rural areas—
and be unable to provide optimal care to their patients.

72.  Some patients will be forced to forgo standard medical care altogether, despite the

efforts of their physician to solve these problems, and some will be forced to go to an emergency
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room. Not only will this strain community resources, but the care will be limited to what an
emergency room can provide. The outcomes will be worse, and the cost will be greater.
CAUSES OF ACTION
73.  Plaintiffs reallege and incorporate by reference all prior and subsequent
paragraphs.
COUNT I
Violation of the Administrative Procedure Act — Contrary to Law
(Against All Defendants)

74.  The APA provides that courts “shall . . . hold unlawful and set aside agency
action” that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law.”

75.  The 2025 Rule is a “final agency action for which there is no other adequate
remedy in a court” and is “subject to judicial review.” 5 U.S.C. § 704.

76.  Several of the 2025 Rule’s provisions violate the ACA and other federal statutes
and regulations and are therefore “not in accordance with the law,” including:

a. the $5 premium penalty on automatic re-enrollees in the 2025 Rule’s
addition of 45 C.F.R. § 155.335(a)(3) and (n) and revisions to 45 C.F.R.
§ 155.330(j) is contrary to 42 U.S.C. §§ 18081 and 18082, as the statutes
provide no authority for the Secretary to set APTC amounts, withhold
APTCs, or require consumers to pay an arbitrary amount in pre-APTC
premiums;

b. the revocation of guaranteed insurance coverage for individuals with past-

due premiums in the 2025 Rule’s amendment to 45 C.F.R. § 147.104(i) is

contrary to the requirement in 42 U.S.C. § 300gg-1 that “each health
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insurance issuer that offers health insurance coverage in the individual or
group market in a State must accept every employer and individual in the
state that applies for such coverage,” subject to exceptions not applicable
here, 42 U.S.C. § 300gg-1(a), and the guaranteed renewability requirement
in 42 U.S.C. § 300gg-2(a); and

c. the failure to reconcile (FTR) policy provision in the 2025 Rule’s
amendments to 45 C.F.R. § 155.305(f)(4) is contrary to the requirement in
26 U.S.C. § 36B(a) and (c) that access to premium tax credits is
guaranteed so long as an individual qualifies as an “applicable taxpayer.”

77.  Accordingly, this Court must hold unlawful and set aside the aforementioned
provisions of the 2025 Rule.

COUNT II
Violations of the Administrative Procedure Act — Arbitrary and Capricious and Without
Observance of Procedure Required by Law
(Against All Defendants)

78.  The APA provides that courts “shall . . . hold unlawful and set aside agency
action” that is “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with
law” or that is “without observance of procedure required by law.” 5 U.S.C. § 706.

79.  The 2025 Rule is a “final agency action for which there is no other adequate
remedy in a court” and is subject to judicial review. Id. § 704.

80.  As detailed above, Defendants failed to provide adequate reasons for, and failed
to adequately respond to comments about, the following provisions, such that they are arbitrary

and capricious under the APA, and Defendants failed to observe required procedure in adopting

these provisions, id. § 706(2)(A), (D):

25
JA33



Case 1:25-cv-02114-BAH  Document1l Filed 07/01/25 Page 28 of 30

®

the $5 premium penalty on automatic re-enrollees in the 2025 Rule’s addition
of 45 C.F.R. § 155.330(a)(3) and (n) and revisions to 45 C.F.R. § 155.330(j);
the premium nonpayment penalty reversing the guaranteed-issue requirement
in the 2025 Rule’s amendment of 45 C.F.R. § 147.104(i);

the failure to reconcile (FTR) policy in 45 C.F.R. § 155.305(f), including the
2025 Rule’s amendments to 45 C.F.R. § 155.305(f)(4);

the shortening of the open enrollment period in the 2025 Rule’s amendments
to 45 C.F.R. § 155.410(¢) and (f);

the elimination of the low-income special enrollment period in the 2025
Rule’s removal of 45 C.F.R. §§ 147.104(b)(2)(1)(G) and § 155.420(d)(16);
the imposition of special enrollment period verification in the 2025 Rule’s
amendments to 45 C.F.R. § 155.420(g);

the prohibitive data-matching requirements in the 2025 Rule’s removal of 45
C.F.R. § 155.315(f)(7) and amendment to 45 C.F.R. § 155.320(c)(5);

the requirement in the 2025 Rule’s amendments to 45 C.F.R.

§ 155.320(c)(3)(ii1) that Exchanges find general household income
inconsistencies when a tax filer’s attested projected annual household income
differs from “trusted data sources”;

the amendment to the premium adjustment percentages set forth in 90 Fed.
Reg. 27,166 through 27,178; and

the revisions to the de minimis ranges for actuarial value calculations in the
2025 Rule’s amendments to 45 C.F.R. §§ 156.140(c), 156.200(b)(3), and

156.400.
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81.  These provisions, individually and collectively, also violate section 1554 of the
ACA, which bars CMS from issuing any rule that “creates any unreasonable barriers to the
ability of individuals to obtain appropriate medical care.” 42 U.S.C. § 18114.

82.  Accordingly, this Court must hold unlawful and set aside the aforementioned
provisions of the 2025 Rule.

PRAYER FOR RELIEF
WHEREFORE, Plaintiffs pray that this Court:

83.  declare that the provisions of the 2025 Rule identified in Counts I and II are
arbitrary, capricious, without observance of proper procedure, or otherwise not in accordance
with law under the Administrative Procedure Act;

84.  vacate and set aside the provisions of the 2025 Rule identified in Counts I and II
under the Administrative Procedure Act;

85.  stay the effective date of the provisions of the 2025 Rule identified in Counts I
and II under 5 U.S.C. § 705;

86.  preliminarily and permanently enjoin Defendants from implementing the
provisions identified in Counts I and II;

87.  award Plaintiffs their costs, attorneys’ fees, and other disbursements for this
action; and

88.  grant such other and further relief as the Court may deem just and proper.

Dated: July 1, 2025 Respectfully submitted,

/s/ Joel McElvain
JOEL MCELVAIN (BAR NO. 31673)
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CORTNEY ROBINSON*

CHRISTINE L. COOGLE (BAR NO. 21846)
DEMOCRACY FORWARD FOUNDATION
P.O. Box 34553
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(202) 935-2082
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ccoogle@democracyfoward.org

Counsel for Plaintiffs

*Pro hac vice motion pending
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CITY OF COLUMBUS et al.,
Plaintiffs,

V. Case No. 25-cv-2114

ROBERT F. KENNEDY JR. et al.,

Defendants.

DECLARATION OF CHRISTEN LINKE YOUNG

I, Christen Linke Young, declare under penalty of perjury as prescribed in 28 U.S.C.
§ 1746:

1. The facts contained in this declaration are known personally to me and, if called
as a witness, I could and would testify competently thereto under oath. I submit this sworn
declaration in support of Plaintiffs’ challenge to the Marketplace Program Integrity Final Rule
(Final Rule).

2. I am a visiting fellow with the Brookings Center on Health Policy, a research
center within the Economic Studies program at the Brookings Institution. My research concerns
a variety of topics in health policy, including issues related to health insurance: how Americans
get health care coverage, how that coverage is financed, and how the health care system can be
improved to make coverage more affordable and accessible. I have published many pieces of
scholarly analysis on these topics. I have testified before Congress and before state legislatures,
my work is frequently cited in national media, and I have served in multiple leadership roles in
state and federal government. My full curriculum vitae, including a list of publications, appears

as an Appendix to this declaration.
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Summary of Observations

3. The American health insurance system is complicated. Most Americans who do
not get health insurance from their own or a family member’s employer are eligible for a form of
subsidized coverage, but many face barriers accessing that coverage. For people seeking
coverage through the Health Insurance Marketplaces, these barriers include (1) the fact that
coverage may be too expensive, and (2) that the system of applying for and obtaining coverage
may create administrative obstacles that consumers do not successfully navigate. As a result,
people who are eligible for coverage often remain uninsured.

4. Several provisions of the Marketplace Program Integrity Final Rule (Final Rule)
are expected to worsen the barriers to Marketplace coverage by making coverage more
expensive or by heightening the administrative obstacles consumers face. These changes are
expected to directly decrease the number of people with coverage and increase the number of
uninsured. For example, the Congressional Budget Office has concluded that the rule as a whole
will decrease enrollment in Marketplace coverage by 2.2 million and increase the number of
uninsured by 1.8 million.!

5. People who are relatively younger and healthier are more likely to be deterred
from enrolling by higher costs or additional administrative obstacles. Therefore, the policies in
the final rule that raise costs and increase administrative obstacles will generally be expected to
worsen the Marketplace risk pool. A worse risk pool will generally lead to higher health
insurance premiums, further exacerbating the problem of high costs, which in turn can cause

additional people to become uninsured.

! See Email from Cong. Budget Office, Estimated Effects of Proposed Marketplace Rule (Apr. 9, 2025),
https://democrats-waysandmeans.house.gov/sites/evo-subsites/democrats-waysandmeans.house.gov/files/evo-
media-document/cbo-aca-coverage-loss-estimates.pdf.
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6. The decrease in Marketplace enrollment and increase in the uninsured will result
in increased burden of uncompensated care, especially for safety net providers.

The Structure of the Affordable Care Act and the Health Insurance Marketplaces

7. A primary goal of the Affordable Care Act (ACA) was to create pathways to
quality, affordable health insurance for Americans who do not get coverage from their jobs. The
law did this through two primary mechanisms: expanding Medicaid and creating the Health
Insurance Marketplaces where individuals could buy regulated and often subsidized coverage.
Promoting access to health coverage was designed to ensure that Americans had access to the
health care system and the health benefits that flow from reliable health care, had financial
protection in the event of illness or injury, and benefited from improved overall health and well-
being. Analyses since passage of the law consistently demonstrate that the law has helped to
achieve those goals.?

8. The Health Insurance Marketplaces are the mechanism the ACA created to
provide coverage to people with incomes generally over the poverty level. A critical feature of
the Marketplaces is that all available plans meet standards for health plan quality by covering a

robust set of benefits and protecting consumers from exposure to very high-cost care. This

2 See, e.g., Jacob Goldin, Ithai Z. Lurie & Janet McCubbin, Health Insurance and Mortality: Experimental
Evidence from Taxpayer Outreach, 136 Q.J. Econ. 1 (2021), https://academic.oup.com/qgje/article-
abstract/136/1/1/5911132 (experimental evidence that health insurance reduces mortality through a randomized
study of taxpayers who received informational letters about ACA penalty requirements); American Hospital
Association, Report: The Importance of Health Coverage, https://www.aha.org/guidesreports/report-importance-
health-coverage (health insurance coverage improves access to care, health outcomes, and financial well-being,
while highlighting the continuing challenges faced by the uninsured population); Kaiser Family Foundation, The
Effects of Medicaid Expansion under the ACA: Studies from January 2014 to January 2020,
https://www kff.org/medicaid/report/the-effects-of-medicaid-expansion-under-the-aca-updated-findings-from-a-
literature-review/ (analyzing 404 studies published from January 2014 through January 2020 on Medicaid expansion
impacts, finding positive effects on coverage gains, access to care, financial security, health outcomes, and
economic benefits for states and providers); Kosali Simon, Aparna Soni & John Cawley, The Impact of Health
Insurance on Preventive Care and Health Behaviors: Evidence from the First Two Years of the ACA Medicaid
Expansions, 36 J. Pol'y Analysis & Mgmt. 390 (2017), https://onlinelibrary.wiley.com/doi/abs/10.1002/pam.21972
(the Affordable Care Act affected preventive healthcare utilization and health behaviors during the first two years of
implementation).
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allows consumers to shop and insurers to compete on a level playing field.?

9. Marketplaces serve to pool risk between healthy and sick individuals. Health
insurance premiums in the Marketplace are set by insurance plans based on the total costs of
providing coverage to the entire covered population in the state, not on the expected costs of any
one individual. If only the very sickest individuals enroll, then coverage will be extremely
expensive; if a robust mix of healthy and sick individuals enroll, then premiums will be lower
because they reflect the average cost of a much healthier pool.*

10.  Critically, the premiums that individuals have to pay influence their decisions
about whether or not to enroll. Economic theory and empirical evidence show that when
coverage is expensive, only people with high expected health care costs choose to enroll, because
they are the only individuals for whom the expected value of the coverage exceeds its costs.
However, if coverage is less expensive, individuals in better health will find it attractive to
enroll.’ For this reason, affordable premiums that draw in healthy individuals are an important
predicate for a stable and well-functioning Marketplace.

A Wide-Ranging Literature Establishes that High Costs and Increased Administrative
Obstacles Decrease Enrollment and Worsen Risk Pools

11.  Twenty-eight million Americans are currently uninsured.® Studies have
established that most people who are uninsured are eligible for subsidized coverage through

Medicaid or the Health Insurance Marketplaces established by the ACA. For instance, a recent

3 See Christen Linke Young, Taking a Broader View of “Junk Insurance,” Brookings Institution (July 2020),
https://www.brookings.edu/articles/taking-a-broader-view-of-junk-insurance/.

4 See, e.g., American Academy of Actuaries, Risk Pooling: How Health Insurance in the Individual Market
Works (June 2023), https://actuary.org/wp-content/uploads/2017/11/RiskPoolingFAQ071417.pdf.

5 For a discussion of this literature, see, e.g., Linda J. Blumberg & John Holahan, Early Experience with the
ACA: Coverage Gains, Pooling of Risk, and Medicaid Expansion, 44 J Law Med Ethics 538 (2016),
https://pubmed.ncbi.nlm.nih.gov/28661254/.

¢ Elizabeth M. Briones & Robin A. Cohen, Health Insurance Coverage: Early Release of Quarterly Estimates
from the National Health Interview Survey, 2023—December 2024, Nat'l Ctr. for Health Statistics (June 2025),
https://www.cdc.gov/nchs/nhis/early-release/health-insurance-coverage.html.
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analysis using data from 2023 to study the nonelderly uninsured finds that 57 percent are eligible
for subsidized coverage, 25 percent through Medicaid and 32 percent through the Marketplaces.’
These results are generally consistent across age and race and for most income categories, but do
vary by geography and for certain income groups.®

12.  Eligible people remain uninsured for a variety of reasons. In one survey, about
one quarter of the uninsured say that they do not need or want coverage, while most report that
the reason they are uninsured is because they are experiencing some sort of barrier to obtaining
health insurance.’

Costs

13. Cost is a common reason that uninsured people do not enroll in coverage for
which they are eligible; in the survey described above, 62 percent of the uninsured indicated that
they did not have coverage because it was too expensive. '’

14.  For consumers shopping for coverage through the Health Insurance Marketplaces,
a number of factors affect the costs faced by different groups. Some potential enrollees—
including those who are relatively higher income—pay the gross or “sticker” premium charged
by insurance companies. Therefore, policies that increase gross premiums will directly increase

the cost of coverage for this group.

7 Jennifer Tolbert et al., Key Facts About the Uninsured Population, KFF (Dec. 18, 2024),
http://kff.org/uninsured/issue-brief/key-facts-about-the-uninsured-population.

8 See, e.g., Patrick Drake et al., A Closer Look at the Remaining Uninsured Population Eligible for Medicaid and
CHIP, KFF (Mar. 15, 2024), https://www kff.org/uninsured/issue-brief/a-closer-look-at-the-remaining-uninsured-
population-eligible-for-medicaid-and-chip/, Jameson Carter et al., Uninsurance and Medicaid Eligibility Among
Young Adults in 2025, Urban Inst. (Mar. 18, 2025), https://www.urban.org/research/publication/uninsurance-and-
medicaid-eligibility-among-young-adults-2025; Linda J. Blumberg, et al., Characteristics of the Remaining
Uninsured: An Update,

Urban Inst. 2 (July 2018), https://www.urban.org/sites/default/files/publication/98764/2001914-
characteristics-of-the-remaining-uninsured-an-update 2.pdf.

9 See Tolbert et al., supra note 7.

197d.; see also, Reaching the Remaining Uninsured: An Evidence Review on Qutreach & Enrollment, Ass't Sec'y
for Planning & Evaluation (Oct. 2021),
https://aspe.hhs.gov/sites/default/files/documents/666bcb121e373ec517def3blfcd4af23/aspe-remaining-uninsured-
outreach-enrollment.pdf.
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15. Most consumers who buy coverage through the Marketplace qualify to receive
financial assistance.!! These consumers pay a “net premium” that is the gross premium for
coverage less the amount of financial assistance they receive. The structure of this assistance
means that gross premiums are not usually the most important factor influencing the net cost the
household will pay for coverage. For this group, household net premiums are primarily affected
by policies that change the terms on which they receive financial assistance.

16.  For any product, higher costs are associated with reduced demand. A body of
literature has specifically examined how increased premiums affect enrollment in health
coverage through Health Insurance Marketplaces. This literature demonstrates that even small
increases or decreases in premiums have significant impacts on enrollment. For example:

e Decreases in financial assistance, and the associated increase in net premiums, has a
large enrollment effect: each $40 increase in net monthly premiums decreases
enrollment by 25 percent.!?

e For enrollees without financial assistance, increases in gross premiums are associated
with large reductions in Marketplace enrollment, including a decline of more than 5
percent in one year.!?

e A premium increase of less than $10 per month was associated with a 14% reduction

in enrollment.'#

1 For 2025, 92% of Marketplace enrollees receive financial assistance. 2025 Marketplace Open Enrollment
Period Public Use Files, Ctrs. for Medicare & Medicaid Servs., https://www.cms.gov/data-research/statistics-trends-
reports/marketplace-products/2025-marketplace-open-enrollment-period-public-use-files.

12 Amy Finkelstein et al., Subsidizing Health Insurance for Low-Income Adults: Evidence from
Massachusetts, 109 Am. Econ. Rev. 1530 (2019),
https://pubs.aecaweb.org/doi/pdfplus/10.1257/aer.20171455.

13 Michael Cohen & Michelle Anderson, Premium Effects on ACA Enrollment, Wakely (Apr. 2019),
https://www.wakely.com/wp-content/uploads/2024/04/premium-effects-aca-enrollment-final.pdf.

14 Adrianna Mclntyre, Mark Shepard & Timothy J. Layton, Small Marketplace Premiums Pose Financial and
Administrative Burdens: Evidence from Massachusetts, 2016—17, 43 Health Aff. 80 (2024),
https://www.healthaffairs.org/doi1/10.1377/hlthaff.2023.00649.
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e The availability of $0 premium plans increases days of enrollment in the
Marketplace.'>

e Opverall, studies find a high price elasticity of demand for coverage in the
Marketplaces: a 1 percent premium increase for a plan decreases enrollment by 1.7
percent!® (though note that this is not a direct measure of coverage loss).

17. Therefore, there is significant evidence that policies that increase gross and net
premiums by even small amounts are expected to lead to reduced enrollment and an increased
number of uninsured.

18.  Policy changes can affect gross premiums in different ways. For example, policies
that decrease the benefits covered by plans in the Marketplace will decrease gross premiums,
while policies that decrease the share of relatively healthy people covered by Marketplace plans
will increase gross premiums.!’

19.  Similarly, policies can change net premiums for people receiving financial
assistance through a variety of mechanisms. At the most extreme end, policies that eliminate (or

newly provide) eligibility for financial assistance will dramatically increase (or decrease)

15 Coleman Drake et al., Financial Transaction Costs Reduce Benefit Take-up Evidence from Zero-Premium
Health Insurance Plans in Colorado, 89 J. Health Econ. 102752 (2023),
https://www.sciencedirect.com/science/article/abs/pii/S0167629623000292.

16 Jean Abraham et al., Demand for Health Insurance Marketplace Plans Was Highly Elastic in 2014-2015, 159
Econ. Letters 69 (2017), https://www.sciencedirect.com/science/article/abs/pii/S0165176517302823; see also
Benjamin Hopkins, Jessica Banthin & Alexandra Minicozzi, How Did Take-up of Marketplace Plans Vary with
Price, Income, and Gender?, 11 Am. J. Health Econ. (2025),
https://www.journals.uchicago.edu/doi/10.1086/727785.

17 Policies that decrease the share of low-income people covered by Marketplaces can also decrease gross
premiums for certain types of Marketplace plans (specifically “silver” plans). This is because of a practice referred
to as “silver-loading,” under which premiums for silver plans in Marketplaces are raised to cover the cost of
providing cost-sharing reductions. Independent of any risk pool effects, policies that decrease the share of low-
income people in Marketplaces will decrease silver plan gross premiums. However, such policies may worsen the
risk pool overall and therefore increase premiums for other types of plans. Further, lower silver plan premiums mean
higher net premiums for many people with financial assistance, and do not affect the lowest-cost options available
for people who pay gross premiums. Therefore, lower silver plan premiums do not mean consumers face lower
costs; instead, it will often mean the opposite. See, e.g., Christen Linke Young, Understanding Marketplace "Silver
Loading," Brookings Inst. (May 9, 2025), https://www.brookings.edu/articles/understanding-marketplace-silver-

loading/.
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premiums. Policies can also change the formula used for calculating financial assistance, which
will have smaller impacts.

Administrative Obstacles

20.  Beyond costs, administrative obstacles—like paperwork submission
requirements—are also a significant factor that results in eligible people remaining uninsured.
Twenty-four percent of the uninsured say the primary reason they do not have coverage is that
“signing up was too difficult or confusing.” An additional 18 percent report difficulty finding a
plan, which may also reflect administrative barriers.'®

21. The Marketplace application process contains a number of steps. At a minimum,
consumers (on their own, or in partnership with a broker or assister) must (1) submit an
application that contains responses to questions, (2) receive and understand fairly detailed
information about their eligibility, (3) select a health plan from among the dozens of options
available, and (4) establish a relationship with the insurance company offering their coverage,
including providing payment information in most cases. Some consumers are also required to
submit additional documentation by mail or upload to an online portal, or to resolve issues that
may be affecting their coverage with other entities, like the Internal Revenue Service (IRS), their
state Medicaid agency, or an insurance plan.'

22. Literature within and outside health care has established that administrative
obstacles generally reduce enrollment of eligible people. Analyses looking specifically at
Marketplace health insurance have found:

e Adding an additional step to the reenrollment process for Marketplace health

18 Tolbert et al., supra note 7.

19 See. e.g., Rachel Schwab et al., Policy Innovations in the Affordable Care Act Marketplaces, Commonwealth
Fund (Nov. 21, 2023), https://www.commonwealthfund.org/publications/issue-briefs/2023/nov/policy-innovations-
affordable-care-act-marketplaces.
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insurance decreases enrollment by 33 percent.?”

e A randomized experiment examining a checkbox to reduce a step in the enrollment
process increased enrollment by 11 percent.?!

e Scholars argue that the literature on the ways in which costs deter Marketplace
enrollment can also be understood as administrative burdens deterring enrollment,
because the costs are often small and it is likely that the time and paperwork burden
of establishing payment contributes to the enrollment effects.??

23.  Outside of the Marketplaces, researchers have documented similar impacts. For

example:

e Making an administrative component of the food assistance application process more
flexible increases enrollment by 6 percentage points.??

e Offering assistance resolving administrative obstacles to enroll in food assistance
increases enrollment by 12 percentage points.>*

e Many researchers have shown that simplifying enrollment in retirement savings plans
increases take-up significantly.?

24. Thus, there is significant evidence that policies that an increase in administrative

20 Mark Shepard & Myles Wagner, Do Ordeals Work for Selection Markets? Evidence from Health Insurance
Auto-Enrollment, 115 Am. Econ. Rev. 772 (2025), https://doi.org/10.1257/aer.20231133.

21 Keith Marzilli Ericson et al., Reducing Administrative Barriers Increases Take-Up of Subsidized Health
Insurance Coverage: Evidence from a Field Experiment, Rev. Econ. & Stat., Mar. 5, 2025, at 1,
https://doi.org/10.1162/rest a 01573.

22 See, e.g., Adrianna MclIntyre, Mark Shepard & Myles Wagner, Can Automatic Retention Improve Health
Insurance Market Outcomes?, 111 AEA Papers & Proc. 560 (2021), https://doi.org/10.1257/pandp.20211083; Letter
from Matthew Fiedler to Ctrs. for Medicare & Medicaid Servs., Patient Protection and Affordable Care Act;
Marketplace Integrity and Affordability [CMS-9884-P] (Apr. 11, 2025), https://www.brookings.edu/wp-
content/uploads/2025/04/Fiedler-Comment-on-Program-Integrity-Rule-FINAL .pdf.

23 Eric Giannella et al., Administrative Burden and Procedural Denials: Experimental Evidence from SNAP, 16
Am. Econ. J.: Econ. Pol'y 316 (2024), https://doi.org/10.1257/p0l.20220701

24 Amy Finkelstein & Matthew J. Notowidigdo, Take-Up and Targeting: Experimental Evidence from SNAP,
134 Q.J. Econ. 1505 (2019), https://economics.mit.edu/sites/default/files/2022-
08/aaFinkelstein Noto QJE August 2019%20%281%29.pdf.

25 See, e.g., Brigitte C. Madrian & Dennis F. Shea, The Power of Suggestion: Inertia in 401(k) Participation and
Savings Behavior, 116 Q.J. Econ. 1149 (2001), https://doi.org/10.1162/003355301753265543.
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obstacles leads to reduced enrollment and an increased number of uninsured.

25.  Policy changes can add additional administrative obstacles or complexify
administrative burdens that already exist. For example, more consumers can be required to
submit additional documentation, the document process can be made more challenging, or
consumers can be required to interact with third parties in more or different circumstances. Such
changes can affect all Marketplace enrollees or certain subsets. The evidence indicates that these
policy changes would be expected to decrease enrollment.

Risk Pool Impacts

26. The economic literature has also established that the individuals deterred from
enrollment by higher costs and administrative obstacles tend to be healthier. For example:

e Enrollees who would potentially lose coverage if an additional administrative step
was required at reenrollment have health costs 44% lower than those who are not
likely to be affected.?®

e The group of enrollees retained through a change to reduce administrative burden
have spending 2.5% lower than other enrollees.?’

27.  When healthy people exit health insurance markets, the risk pool worsens and
gross premiums for the market as a whole tend to go up. That is, the insurance market becomes
less effective at pooling risk and has higher overall costs.

28.  Asnoted above, higher gross premiums resulting from worsened risk pools can

further deter enrollment and increase the number of uninsured.

26 Shepard & Wagner, supra note 20.
27 MclIntyre, Shepard & Wagner, supra note 22.
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The Challenged Provisions of the Final Rule Are Expected to Increase Costs and
Administrative Obstacles, and Therefore Reduce Enrollment

29. The Final Rule includes a variety of policies that are expected to increase net
premiums for people receiving financial assistance, increase gross premiums for at least some
plans, and impose additional administrative obstacles, which are in turn expected to cause
decreases in enrollment.

85 Premium at Reenrollment

30. The Final Rule makes changes for enrollees who are being automatically enrolled
into plans that would otherwise have a $0 net premium. Specifically, the rule requires a $5
premium charge be added unless the individual actively reenrolls.

31. This is transparently an increase in net premiums. Consistent with all of the
evidence described above, it would be expected to decrease enrollment.

32.  Moreover, there are several analyses that look specifically at the impacts of added
premium charges at reenrollment—examining how a change from a $0 net premium to a small
charge (generally under $10) decreases enrollment. This literature consistently finds large
decreases in enrollment associated with the exact policy change advanced in the Final Rule.?®

33.  The individuals deterred from enrollment under this policy are likely to be
healthier than average, worsening risk pools.

Premium Adjustment Percentage

34. The Final Rule alters the formula that is the basis for calculating the value of

28 See, e.g., McIntyre, Shepard & Layton, supra note 14 (increasing premiums at reenrollment from $0 to less
than $10 decreases enrollment 14 percent); Drake et al., supra note 15 ($0 premium at reenrollment meaningfully
increases enrollment); Laura Dague, The Effect of Medicaid Premiums on Enrollment: A Regression Discontinuity
Approach, 37 J. Health Econ. 1 (2014), https://doi.org/10.1016/j.jhealeco.2014.05.001 (adding premiums at
reenrollment in Medicaid decreases enrollment).
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financial assistance.?” The changes mean that financial assistance will be lower for nearly all
enrollees who receive it, and net premiums will be higher. CMS notes that net premiums will be
about 2 percent higher on average.

35. This increase in net premiums will decrease enrollment. Indeed, CMS reaches the
same conclusion and estimates 80,000 people will lose coverage as a result of this change.°

36. Consistent with the literature described above, these enrollees are likely to be
healthier than average, and their loss will likely worsen the risk pool.

Actuarial Value

37.  Marketplace plans are generally required to cover a specified percentage (60, 70,
80, or 90 percent) of total health care costs, and rules have long allowed some de minimis
variation from the target amount. The Final Rule asymmetrically widens the allowable de
minimis range, including allowing plans to be as much as 4 percentage points below the target
and still be considered in compliance. Prior policy had allowed variation only 2 percentage
points below the target, and 0 for silver plans.

38. This change will generally decrease the value of the health insurance purchased
through the Marketplace and lower gross premiums for this reason. It will also affect net
premiums. Because the policy’s impact on silver plans is larger compared to prior law than on
other types of plans, the gross premium impact for silver plans will be larger as well. This will

reduce the value of financial assistance and increase net premiums for people seeking to buy

2 The CMS Final Rule changes regulatory text that establishes a formula used to calculate cost-sharing in
private health insurance. IRS, through separate guidance, applies the formula to calculations for Marketplace
financial assistance. In the regulatory impact analysis for the final rule, CMS unambiguously treats its policy change
as affecting financial assistance and net premiums. Patient Protection and Affordable Care Act; Marketplace
Integrity and Affordability, 90 Fed. Reg. 27,074, 27,206-27,207 (June 25, 2025),
https://www.federalregister.gov/documents/2025/06/25/2025-11606/patient-protection-and-affordable-care-act-
marketplace-integrity-and-affordability (“Net premium increases of approximately $530 million per year for PY
2026 through PY 2030”). Accordingly, it is appropriate to attribute these premium increases to the Final Rule.

074
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non-silver plans with financial assistance.’!
39.  As with other policies increasing net premiums, this change may reduce
Marketplace enrollment.

Denial of Coverage for Past Non-payment of Premiums

40.  The Final Rule includes a policy that allows insurers to deny coverage to
enrollees for past non-payment of premiums. An individual will not be able to begin enrollment
into a new health plan unless she has paid any past-due premium debts associated with prior
enrollment with the insurer.

41. This functions as an increase in net and/or gross premiums for the first month of
coverage. Specifically, in order to start her first month of coverage, she must pay an amount
larger than her “true” monthly premium. If her prior enrollment was associated with an amount
of financial assistance similar to the new enrollment, then she would have to pay roughly double
her actual premium to begin coverage. These are the sorts of premium increases that the
literature discussed above demonstrates lead to reduced enrollment.

42. This policy can also function as a particularly confusing sort of administrative
obstacle for some consumers, even if they are willing to pay the additional amount. A consumer
in this situation may have selected a plan at the website of the Health Insurance Marketplace
(i.e., HealthCare.gov) and then visited the insurer’s website to make a payment that she believes
is the payment for her first month of coverage. The insurance company may accept the payment
she has provided, but treat some or all of it as payment of the past-due premium debt; therefore,
the consumer will have to make an additional, separate payment to the insurer even though she

believes she is fully paid. While no literature speaks directly to this precise form of unusual

3! For an explanation of the mechanics of this impact, see Young, supra note 17.
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consumer burden, it is consistent with the broader literature on administrative complexity of a
long, multi-step enrollment process to conclude the consumer confusion associated with this
policy change is also likely to lead to reduced enrollment.

Open Enrollment Period

43. The Final Rule shortens the annual Open Enrollment Period (OEP) by one month
in states that use the federal Marketplace, and by varying amounts in other states.

44, This is mechanically an increased administrative burden that will decrease
enrollment. Consumers will have fewer available weeks, and fewer are expected to enroll as a
result.

45. The risk pool and premium impacts are more complicated, but available data tend
to suggest this policy change will worsen risk pools and increase gross premiums. In the Final
Rule preamble, the Centers for Medicare & Medicaid Services (CMS) expressed concern about
individuals who identified a health concern in late December or early January (e.g., an injury or
new symptoms of illness) and decided to enroll in coverage only after the issue emerged. It is
likely that some number of people enroll on that basis. These individuals would be expected to
have higher health care costs, and so blocking their enrollment with a shorter OEP will improve
risk pools. On the other hand, because healthy individuals are less motivated to enroll in
coverage, longer enrollment windows provide more time to recruit these marginal consumers. A
shorter OEP will also block this group from enrolling, which will worsen risk pools. Data from
state-based Marketplaces tend to suggest that there is a much larger set of people in the latter
category. Data from California show that in past years, OEP enrollees in January are about 5

percent healthier (as measured by prospective risk scores) than enrollees prior to December 15.%2

32 Data Snapshot: Covered California Open and Special Enrollment Periods, Covered Cal. (Apr. 3, 2025),
https://hbex.coveredca.com/data-research/library/CoveredCA OE SEP Data Snapshot 20250403.pdf.
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New York also finds January enrollees to be younger on average than enrollees earlier in OEP.*
Based on these state findings, it is reasonable to expect this change to worsen risk pools and
increase gross premiums.

Special Enrollment Periods

46. The Final Rule also eliminates an existing Special Enrollment Period (SEP) for
consumers with incomes below 150 percent of the Federal Poverty Level, and requires most
people applying for coverage through an SEP to submit documentation establishing that they
meet the criteria for an SEP.

47.  As with a shorter OEP, eliminating the low-income SEP will mechanically reduce
the number of people enrolled because there are fewer available opportunities. There is limited
nationwide data available about use of the low-income SEP, but available information suggests it
has been a major source of enrollment. For example, CMS reported that in an 11-month period
ending in mid-2023, 1.3 million enrollees selected a plan through the low-income SEP.** While
some of these individuals may have otherwise obtained coverage through another SEP or during
the OEP for a past or subsequent year, these results are suggestive that eliminating the low-
income SEP will result in a large reduction in enrollment and increase in the uninsured.

48.  The administrative obstacles associated with documenting eligibility for an SEP
are also expected to reduce enrollment. Affected individuals must obtain some specific document

(like a letter from their former employer about the loss of employer-based coverage or a

33 Letter from N.Y. State of Health to Ctrs. for Medicare & Medicaid Servs., Comments on the Patient Protection
and Affordable Care Act; Market Stabilization [CMS-9929-P] (Mar. 7, 2017),
https://info.nystateofhealth.ny.gov/sites/default/files/Comments%200n%20Proposed%20Market%20Stabilization%2
ORegulations%203.7.17.pdf

34 Patient Protection and Affordable Care Act, HHS Notice of Benefit and Payment Parameters for 2025;
Updating Section 1332 Waiver Public Notice Procedures; Medicaid; Consumer Operated and Oriented Plan (CO-
OP) Program; and Basic Health Program, 88 Fed. Reg. 82,510 (Nov. 24, 2023),
https://www.federalregister.gov/documents/2023/11/24/2023-25576/patient-protection-and-affordable-care-act-hhs-
notice-of-benefit-and-payment-parameters-for-2025#p-655
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marriage certificate) and upload or mail that information. These documents are not the sort of
information that consumers tend to keep readily available; this is substantially more complicated
than simply removing one’s driver’s license from a purse or wallet. Consumers will need to set
aside time and attention to complete the process and some will fail to do so. Consistent with the
literature above, this will decrease enrollment.

49. Some economic theory suggests these changes to SEP policies could improve the
risk pool, while other theory suggests the opposite. Empirical data provided by states, however,
indicates that it is more likely that these policies would worsen the risk pool.

50. With respect to the low-income SEP, in the preamble to the Final Rule, CMS
discusses their concern that individuals with low incomes could opt not to enroll during the usual
OEP, and wait until they had some reason to be concerned about their health to enroll through
the SEP. Alternatively, individuals may only begin seeking information about health insurance,
which ultimately leads to an enrollment through the SEP, when they have some sort of health
concern. It is likely that these factors explain some enrollment through the low-income SEP, and
eliminating the associated enrollment would improve risk pools. On the other hand, overall
uptake of coverage is fairly low, especially for people who become eligible mid-year. For
example, in the early years of the Marketplaces, one group of researchers estimated that less than
15 percent of people who were eligible to enroll through an SEP did in fact do so, and the people
who did enroll were likely to be less healthy than the 85 percent that did not.*> Low-income
people may be especially likely to forego the opportunity to enroll. Therefore, policies that

increase take-up among eligible people would likely bring healthier people into the

35 Matthew Buettgens, Stan Dorn & Hannah Recht, More than 10 Million Uninsured Could Obtain Marketplace
Coverage Through Special Enrollment Periods, Urban Inst. (Nov. 2015),
https://www.urban.org/sites/default/files/publication/74561/2000522-More-than-10-Million-Uninsured-Could-
Obtain-Marketplace-Coverage-through-Special-Enrollment-Periods.pdf
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Marketplaces, and blocking these enrollments would worsen risk pools.

51. The same basic dynamic applies to additional document submission requirements
for SEP enrollments. To the extent individuals are improperly claiming eligibility for an SEP
because they need health care services, blocking these enrollments will improve risk pools; to the
extent that healthy people are deterred by additional submission requirements, the deterred
enrollments will tend to be among healthier people and will worsen risk pools.

52.  Across both policies, data from California tend to suggest that the risk pool
worsening effects of these policy changes may be more pronounced. Specifically, California has
shared information about the relative health, as measured by prospective risk scores, of SEP and
OEP enrollees. They find that the overall health profile of SEP enrollees is consistently slightly
better than those enrolling during the OEP.*¢ Similarly, other state Marketplaces have indicated
they do not find their SEP enrollee population to be sicker than OEP enrollees.?” Note that these
data generally look at all SEP enrollees together, not just those enrolling through the low-income
SEP, and they do not specifically identify who would be deterred from enrollment by
administrative barriers, so they are not a perfect predictor. Nonetheless, they suggest that
eliminating the low-income SEP and creating additional verification burden would worsen risk

pools.3®

36 Data Snapshot: Covered California Open and Special Enrollment Periods, Covered Cal. (Apr. 3, 2025),
https://hbex.coveredca.com/data-research/library/CoveredCA OE SEP Data Snapshot 20250403.pdf.

37 See, e.g., Letter from Audrey Morse Gasteier, Chief of Policy & Strategy, Mass. Health Connector, to Ctrs. for
Medicare & Medicaid Servs., Notice of Proposed Rulemaking, "Patient Protection and Affordable Care Act;
Updating Payment Parameters, Section 1332 Waiver Implementing Regulations, and Improving Health Insurance
Markets for 2022 and Beyond" (July 28, 2021), https://www.regulations.gov/comment/CMS-2021-0113-0240;
Letter from Jason Levitis, Sabrina Corlette & Christen Linke Young to Ctrs. for Medicare & Medicaid Servs., Re:
Patient Protection and Affordable Care Act; Marketplace Integrity and Affordability (Apr. 11, 2025).

38 Because this policy is likely to reduce the share of enrollment attributable to low-income people, gross silver
plan premiums will likely fall, separate from any risk pool effects, but this will not translate to consumers facing
lower costs as described above.
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Failure to Reconcile

53. The Final Rule makes changes to a Marketplace administrative process known as
Failure to Reconcile. Marketplace consumers cannot receive financial assistance if data from the
IRS show that they received financial assistance in a prior year and have not “reconciled” on
their tax return. Consumers are blocked from financial assistance until they correct the issue with
the IRS. The prior policy required two years of IRS demonstrating a failure to reconcile before
financial assistance was denied; the Final Rule changes that to one year.

54. This process operates as a complicated administrative obstacle for some
consumers. Because whether or not an individual has reconciled their tax credit is considered
Federal Tax Information (FTT), that information must be protected from disclosure and handled
consistently with federal tax privacy laws. Specifically, rules around the handling of FTT limit
the ways in which Marketplaces are able to display in their computer systems (for enrollees and
for customer service representatives) the notation that an individual is affected by a failure to
reconcile blocking their financial assistance. A consumer may find himself blocked from
financial assistance, but the explanation for this block and information on how to correct it may
not be accessible outside of specialized channels that he does not know he needs to access.

55.  The literature described above generally shows that even simple administrative
obstacles like the submission of a single form deter enrollment, especially by healthier people.
The Kafka-esque circumstances of the failure to reconcile block are likely to have even greater
effects. The existence of the process and the expansion of the number of affected enrollees is
expected to decrease enrollment and worsen risk pools.

Data Matching Issues

56. The ACA and Marketplace rules require that consumers submit documentation to

prove their eligibility for enrollment and financial assistance if their eligibility cannot be
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established through trusted data sources. The document submission requirement is known as a
“data-matching issue.” The Final Rule changes Marketplace policies so that income information
that was treated as adequately verified under prior rules will no longer be designated as such,
thus triggering a data-matching issue and requiring affected consumers to submit documentation.
If consumers fail to submit adequate documentation, they will generally lose their financial
assistance, and generally drop from Marketplace coverage as a result.>

57.  Consumers generally will need to submit information like paystubs, invoices, or a
narrative explaining their income situation. Similar to the information required for SEP
verification, obtaining and submitting the needed documents requires time and attention from
consumers, and these are the sorts of burdens that the literature above demonstrates lead to
reduced enrollment in coverage.

58. CMS estimates in the Final Rule that 488,000 people will fail to successfully
resolve a data-matching issue triggered under the rule*® and will have their financial assistance
reduced—generally to $0. Most of this group can be reasonably expected to lose coverage.

59.  As with other policies, this coverage loss is likely to affect disproportionately
healthy consumers, worsening risk pools.

Conclusion

60. The challenged provisions of the Final Rule each operate to increase gross

premiums, increase net premiums, impose administrative burdens, worsen Marketplace risk

39 Marketplace rules specify that if a data-matching issue cannot be successfully resolved, financial assistance is
to be recalculated based on available information; the circumstances of these new data-matching issues mean that in
most cases the Marketplace will not have information or the information it has will result in no financial assistance
being available. Loss of financial assistance will mean that, on average, premiums increase from $113 to $619. See
Health Insurance Exchanges 2025 Open Enrollment Report, Ctrs. for Medicare & Medicaid Servs.,
https://www.cms.gov/files/document/health-insurance-exchanges-2025-open-enrollment-report.pdf. These very
large cost increases mean that people will generally drop coverage if they cannot restart their financial assistance.

40 Patient Protection and Affordable Care Act; Marketplace Integrity and Affordability, 90 Fed. Reg. 27,074
(June 25, 2025), https://www.federalregister.gov/documents/2025/06/25/2025-11606/patient-protection-and-
affordable-care-act-marketplace-integrity-and-affordability.
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pools, or some combination of those effects. They are expected to decrease Marketplace

enrollment and increase the number of uninsured.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct to the best of my knowledge.

Dated: June 28, 2025

Washington, D.C.

O/ N

CHRISTEN LINKE YOUNG
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CITY OF COLUMBUS et al.,
Plaintiffs,

V. Case No. 25-cv-2114

ROBERT F. KENNEDY JR. et al.,

Defendants.

DECLARATION OF SHAWN PHETTEPLACE

I, Shawn Phetteplace, declare as follows:

1. I am the National Campaigns Director at Main Street Alliance
(“MSA”). I have held that position since 2023, and have been on staff with MSA
since 2020. In my role as national campaigns director, I work closely with MSA’s
small business members. I make this statement based on personal knowledge and if
called as a witness could and would testify competently thereto.

2. MSA is a § 501(c)(3) organization and national network of small
businesses, with approximately 30,000 members throughout the United States.
MSA helps small business owners realize their full potential as leaders for a just
future that prioritizes good jobs, equity, and community through organizing,
research, and policy advocacy. MSA also seeks to amplify the voices of its small
business membership by sharing their experiences with the aim of creating an

economy where all small business owners have an equal opportunity to succeed.
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3. Many of MSA’s members rely on the ACA marketplace for health
msurance. According to a recent survey, over 45% of MSA members access health
msurance either through the marketplace or Medicaid.

4. Those members will be negatively impacted by the new Centers for
Medicare & Medicaid Services (CMS) rule, “Patient Protection and Affordable Care
Act; Marketplace Integrity and Affordability,” which will increase the cost of health
isurance and limit insurance coverage. The financial and health impact of the rule
will cause direct harm to MSA members, their families, and their businesses.

5. The erosion of coverage under the new rule will create additional costs
for MSA members and negatively impact the health of those who rely on care or
medication that they cannot afford without insurance coverage. The increase in
costs will even threaten the continued operation of some MSA members. Small
businesses often operate on small profit margins, so if health insurance through the
marketplace becomes unaffordable or inadequate, then owners and their employees
may be forced to seek alternative employment to have access to employer-sponsored
health insurance.

6. MSA’s founding was directly focused on the passage of the Affordable
Care Act, and the organization has remained focused on the subsequent
strengthening of the law over the past 15 years. The new CMS rule undermines the
hard-fought legislative victories that MSA helped to secure.

I declare under penalty of perjury under the laws of the United States of

America, pursuant to 28 U.S.C. § 1746, that the foregoing is true and correct to the
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best of my knowledge. Executed this 30th day of June 2025 in Madison,

Wisconsin.

SHAWN PHETTEPLACE
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CITY OF COLUMBUS et al.,
Plaintiffs,

V. Case No. 25-cv-2114

ROBERT F. KENNEDY JR. et al.,

Defendants.

DECLARATION OF BROOKE LEGLER

I, Brooke Legler, declare as follows:

1. I am over 18 years old and competent to make this declaration. I have personal
knowledge of the facts and information in this declaration. I respectfully provide this declaration
to explain why the cost increases that would be caused by the new Centers for Medicare and
Medicaid Services rule, “Patient Protection and Affordable Care Act; Marketplace Integrity and
Affordability,” would threaten my ability to access medication that I require for my health and
risk the loss of my small business.

2. I am a member of the Main Street Alliance, which is a national association of
approximately 30,000 small businesses.

3. I am a resident of New Glarus, Wisconsin.

4. I am a small business owner. My business is an early childhood education
program with about 10 employees.

5. When I was 10 years old, I was diagnosed with rheumatoid arthritis. Rheumatoid
arthritis is an autoimmune condition that causes inflammation in the joints and damage to various

parts of the body, leading to bone degradation. My condition has never been in remission. Since
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my diagnosis, I have dependent on substantial medication to treat the condition, including
medications that address secondary issues caused by the primary medications.

6. Among other medications, I take a biologic to protect my health by suppressing
my immune system, which costs about $10,000 per month. My insurance covers a portion of that
medication, and I also qualify for payment assistance through the drug company. I would not be
able to afford this medication without health insurance, or with a less comprehensive insurance
plan.

7. I know from past experience that the consequences to my health are severe if [ am
off the biologic for any period of time. Several years ago, when I had my children, I had to stop
taking the biologic for a period of time, and my bones quickly began to cripple. I experienced
such severe bone damage that I had to have surgery on my left foot, which is now supported by
screws and rods. The medication I take is crucial to prevent further such damage.

8. Because of my condition and dependence on unaffordable medication, health
insurance has always been crucial to me. Before the Affordable Care Act (ACA), I had to make
major life decisions—including my career and personal relationships—based on what would
help me keep my health insurance coverage. Among other things, the ACA gave me the freedom
to operate my own small business and keep about 10 employees.

9. Because of the ACA, I have been able to enroll in a plan on the individual
insurance market through Healthcare.gov. I currently pay about $200 per month, after ACA
subsidies, for an insurance plan that provides me access to my critical medications.

10. For my employees who are not on their spouses’ insurance plans, I am able to
offer up to $150 per month for them to likewise enroll in an insurance plan through the ACA

Marketplace.
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11. I operate my business on narrow margins. The new Centers for Medicare and
Medicaid Services rule will cause my health insurance coverage costs to increase to a level that |
cannot afford. These increased costs will likely make it impossible for me to continue by
business, as I would be forced either to find different employment with employer-sponsored
insurance, or to terminate my business and explore other coverage options through Wisconsin’s
BadgerCare system.

12.  Continuing my business would not be an option in this circumstance, because I
need to have access to affordable insurance that will cover the medications I need. My
employees may also lose their jobs, and they may also lose access to affordable coverage through

the Exchange.

I declare under penalty of perjury under the laws of the United States of America, pursuant to 28

U.S.C. § 1746, that the foregoing is true and correct to the best of my knowledge. (Signature on

the following page.)
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Executed this 30" day of June 2025 in New Glarus, Wisconsin.

BROOKE LEG
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CITY OF COLUMBUS et al.,
Plaintiffs,

V. Case No. 25-cv-2114

ROBERT F. KENNEDY JR. et al.,

Defendants.

DECLARATION OF DR. JANET KROMMES

I, Janet Krommes, declare as follows:

1. I am over 18 years old and competent to make this declaration. I have personal
knowledge of the facts and information in this declaration. I respectfully provide this declaration
to explain why the barriers to insurance and cost increases that would be caused by the new
Centers for Medicare and Medicaid Services rule, “Patient Protection and Affordable Care Act;
Marketplace Integrity and Affordability,” would significantly harm DFA members. The rule
would create significant hurdles to the provision of standard medical care to patients such that
chronic diseases cannot be treated consistently, screening procedures cannot be done, and
patients with critical conditions will be lost to follow-up. To address these failings, medical
providers will direct more time to providing uncompensated care, more administrative time to
determining whether insurance coverage is possible, and more time locating patients who are no
longer seeking care for serious conditions.

2. I am a retired rheumatologist and member of DFA. I serve as an impact area
leader at DFA. In that role, I use my 35 years of experience in clinical medicine to educate our

members on healthcare policy.
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3. DFA is a nonpartisan, not-for-profit, 501(c)(3) organization of over 27,000
physicians and medical trainees, including medical residents and students in all 50 states,
representing all medical specialties. DFA mobilizes doctors, other health professionals, and
medical trainees to be leaders who put patients over politics to improve the health of patients,
communities, and the nation. DFA equips physicians and medical trainees with skills and
resources to advocate for health care issues at the local, state, and federal level. DFA members
include clinicians who provide direct care to patients, those who provide education to other
clinicians and trainees, and those who conduct clinical and public health research.

4. DFA’s work focuses on access to affordable care, community health and
prevention, and health justice and equity. We advocate at the national and state levels for
comprehensive health system reform, expansion of health insurance coverage, and improvements
to health care delivery so that it better meets our patients’ needs.

5. DFA understands that the new Centers for Medicare & Medicaid Services (CMS)
rule, “Patient Protection and Affordable Care Act; Marketplace Integrity and Affordability,” will
increase the cost of health insurance and limit insurance coverage, creating harmful effects for
our members and their patients.

6. When health care costs increase and insurance coverage becomes more limited,
patients are less likely to seek the medical care they need and more likely to delay care until
conditions become serious. The CMS rule would have this effect in communities throughout the
country by increasing the number of uninsured and underinsured individuals. Our members
would therefore see patients who delay care until their needs are acute; they would receive less
than full reimbursement for those patients who lose insurance or whose coverage becomes more
limited; and they would lose contact with many patients altogether, particularly in low-income

communities.
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7. Appropriate medical care includes referral to a specialist when needed, the
prescription of medicine as warranted, and recommendation for procedures when necessary.
Even when a clinician provides patient care that will go uncompensated—which will occur
increasingly if the final rule is implemented—the clinician’s work does not end with the visit.
Lack of insurance coverage when a patient needs treatment will require finding a specialist
willing to provide care, trying to find an alternative medicine that a patient may be able to afford
but is not the optimal treatment, and intervening on behalf of a patient in an attempt to get testing
or procedures performed. This will take up greater amounts of time as patients lose coverage.
The end result is uncompensated time that detracts from patient care.

8. Some patients will be forced to forgo standard medical care despite the efforts of
their physician to solve these problems. Some patients will be forced to go to an emergency
room. Not only will this strain community resources, but the care will be limited to what an
emergency room can provide. The outcomes will be worse, and the cost will be greater.

9. If the CMS rule were to go into effect, therefore, it would cause significant and

irreparable injury to DFA members, their patients, and their communities.

I declare under penalty of perjury under the laws of the United States of America, pursuant to 28
U.S.C. § 1746, that the foregoing is true and correct to the best of my knowledge.

Executed this 1st day of July 2025 in Washington, D.C.

&mu)&/j W/MD

JANET KROMMES
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CITY OF COLUMBUS et al.,
Plaintiffs,

V. Case No. 25-cv-2114

ROBERT F. KENNEDY JR. et al.,

Defendants.

DECLARATION OF DR. BETH OLLER

I, Beth Oller, declare as follows:

1. I am over 18 years old and competent to make this declaration. I have personal
knowledge of the facts and information in this declaration. I respectfully provide this declaration
to explain the devastating effects that the new Centers for Medicare & Medicaid Services (CMS)
rule, “Patient Protection and Affordable Care Act; Marketplace Integrity and Affordability,”
would have on my medical practice, my patients, and my community.

2. I have a Bachelor of Science in Nursing from the University of Kansas and
received my medical degree from the University of Kansas School of Medicine. I did my
residency at the Wesley Family Medicine Residency Program in Wichita, Kansas. Since
completing my residency more than fifteen years ago, I have practiced medicine in Rooks
County, Kansas—a rural part of the state with approximately 5,000 residents. I have been a
member of DFA since 2022.

3. As a family medicine physician, I care for patients of all ages. My daily practice
involves everything from conducting yearly check-ups to treating common illnesses, such as

colds and the flu, to screening and treating for conditions such as high blood pressure or diabetes,
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to providing comprehensive reproductive healthcare.

4. For more than a decade, I ran a small private practice in Rooks County. Practicing
as a family medicine physician in a rural community like mine means seeing many patients who
are on Medicare, Medicaid, or uninsured—and many of whom have no other options in our rural
community for getting the care that they need. Operating an independent practice became
impossible in light of the insurance coverage and payment difficulties that are compounded in
my rural community. For the last couple of years, I have practiced as a primary care provider at
the Rooks County Health Center. I have a patient panel of more than 800 patients.

5. After the Affordable Care Act (ACA) was enacted in 2010, many patients gained
access to health insurance that they could afford for the first time. The ACA had an especially
positive effect in states like Kansas, which has not expanded Medicaid coverage, and in rural
areas like Rooks County, where many residents are employed by small companies or self-
employed, for example, as farmers or ranchers. As a result of getting affordable insurance
through the ACA, many of my patients sought preventative care for the first time, which allows
patients to identify potential health problems early and get the care they need before conditions
become serious and require more acute or emergency care.

6. The new CMS rule would put many of those patients back in the position they
were in before: unable to access affordable, comprehensive health insurance and therefore unable
to get the preventative care that they need. Because of the administrative red tape that the rule
would create and the ways it would limit coverage and ultimately increase costs for individuals,
many of my patients would lose their insurance or have their coverage limited as a result of the
rule.

7. This rule would have a devastating effect on my practice and my community.

Because many of my patients would become uninsured or underinsured, they would be more

2
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likely to opt out of critical preventative care services that my practice provides, hindering my
ability to provide optimal care to my patients and jeopardizing their long-term health. For those
services that we do provide, we would receive less compensation, as coverage becomes limited
(meaning less reimbursement for medical services) and patients cannot pay (meaning no
reimbursement for those who lose insurance). And all the red tape means our patients may not
even be aware of the changes to their coverage until my practice seeks that reimbursement and it
is too late.

8. Patients who are uninsured or underinsured are also more likely to see family
medicine physicians for conditions that may normally be provided by a specialist. I regularly
perform minor procedures for which I cannot be reimbursed even if the patient is insured
because of the barriers and limitations to coverage that the insurance-driven fee schedules create.
For example, a patient’s coverage may require a mole removal to be performed at a separate
appointment from their wellness check, but that patient may not have the means or flexibility to
travel to the clinic again for a follow-up appointment. Seeing a specialist is financially out of the
question for many of my patients.

9. Uninsured or underinsured patients who forgo or delay the preventive care for
which they would normally see a family medicine physician end up with severe or chronic
conditions that are not diagnosed or treated until they are forced to seek delayed, emergency care
in the hospital. Because those patients are unable to pay, their time in the hospital is
uncompensated care. The increase in uncompensated care ultimately increases the cost of
healthcare. The increase in uncompensated and undercompensated care that the new rule would
cause will force more hospitals and clinics to close, as providers will be unable to make a living,

especially in rural areas like mine.
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I declare under penalty of perjury under the laws of the United States of America, pursuant to 28

U.S.C. § 1746, that the foregoing is true and correct to the best of my knowledge.

Executed this 1st day of July 2025 in Stockton, Kansas.

Hion O

BETH OLLER
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CITY OF COLUMBUS et al.,
Plaintiffs,

V. Case No. 25-cv-2114

ROBERT F. KENNEDY JR. et al.,

Defendants.

DECLARATION OF EDWARD JOHNSON

I, Edward Johnson, declare under penalty of perjury as prescribed in 28 U.S.C. § 1746:

1. The facts contained in this declaration are known personally to me and, if called
as a witness, I could and would testify competently thereto under oath. I submit this sworn declaration in
support of Plaintiffs’ challenge to the Centers for Medicare & Medicaid Services rule, “Patient
Protection and Affordable Care Act; Marketplace Integrity and Affordability.”

2. I am currently the Assistant Public Health Commissioner for External Affairs for
the Columbus Department of Public Health (“Columbus Public Health). I have served as an Assistant
Public Health Commissioner for close to three years. Prior to my role as Assistant Public Health
Commissioner, I served Columbus Public Health as the Director of Public Health Policy for over four
years.

3. As Columbus Public Health’s Assistant Public Health Commissioner for External
Affairs, I assist the Health Commissioner with representing the needs and concerns of Columbus’s
residents to protect their health and improve their lives.

4. Plaintiff the City of Columbus is a municipal corporation organized under Ohio

law. See Ohio Const. art. XVIII. Columbus has all the powers of local self-government and home rule
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under the constitution and laws of the state of Ohio, which are exercised in the manner prescribed by the
Charter of the City of Columbus.!

5. Columbus, located in Franklin County, is the capital of Ohio. It is the largest city
in the state and the fifteenth largest city in the United States, with a population of nearly 905,748,
according to the 2020 Census.?

6. According to 2022 Census estimates, 10.8% of Columbus’s population under the
age of 65 lacks health insurance.?

7. Columbus provides a wide range of services on behalf of its residents, including
health services for families and children, public health, public assistance, and emergency medical care.

8. Columbus Public Health employs close to 600 employees who operate more than
90 different public health programs and provide critical services to residents. These programs and
services include disease investigation, immunizations, and testing, treatment, and prevention of sexually
transmitted infections, among others.*

9. Columbus Public Health subsidizes a community health center, which faces
greater demand from uninsured or underinsured individuals who cannot obtain health care elsewhere as
the uninsured and uninsured rate rises.

10.  Columbus Public Health also financially supports PrimaryOne Health, which is a

collection of eleven Columbus neighborhood health centers in medically underserved areas. PrimaryOne

! See City Code and Charter, City of Columbus,
https://library.municode.com/oh/columbus/codes/code of ordinances; O.R.C. § 715.01.

2 QuickFacts, U.S. Census Bureau,
https://www.census.gov/quickfacts/fact/table/columbuscityohio/PST045224.

‘d.

* More About Columbus Public Health, City of Columbus, https://www.columbus.gov/Services/Public-
Health/About-Public-Health/About-Columbus-Public-Health.
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is designed to be a “system of health center sites throughout Columbus and Franklin County to serve the
health care needs of vulnerable, un/under and insured residents within the community.” If the rate of
uninsured or underinsured individuals increases, then the PrimaryOne Health centers will necessarily see
even more patients, and either Columbus will have to provide them with additional funding or they will
have to decrease the range of services or patients they are able to cover.

11.  Columbus Public Health also operates a number of specialty clinics for alcohol
and drug abuse prevention, dental services, family planning, immunizations, sexual health, tuberculosis
control, women, infants, and children nutrition, and women’s health and wellness.® Each of these clinics
operates on a free or reduced-fee scale and principally serves the uninsured and underinsured
populations.” As with PrimaryOne Health, growth in the uninsured and underinsured population will
translate to additional costs for Columbus.

12.  Columbus also maintains “one of the best Emergency Medical Services (EMS) in
the United States,” operated by the Columbus Division of Fire.® That system dispatches ambulances to
meet urgent health needs, regardless of whether the call comes from an individual who has health
insurance or is otherwise able to pay for the call.

13.  If possible, “[r]eimbursement for the expense of emergency ambulance transport
is sought from a patient’s Medicare, Medicaid, or commercial health insurance provider.” If an

individual “live[s] in the City of Columbus and do[es] not have health insurance coverage, [they] will

3 The History of PrimaryOne Health, PrimaryOne, http://www.primaryonehealth.org/about/.

6 See About Columbus Public Health, City of Columbus, https://www.columbus.gov/Services/Public-
Health/About-Public-Health.

7 See, e.g., Dental Clinic, City of Columbus, https://www.columbus.gov/Services/Public-Health/Find-Health-
Care-Resources/Dental-Services.

8 Division of Fire, City of Columbus, https://www.columbus.gov/Services/Public-Safety/Fire/About-
Us/Reports/EMS-Report.

' Id.
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not receive a bill for transport”; thus, “no Columbus resident will pay anything ‘out of pocket’ as the
result of being transported to a hospital by The Columbus Division of Fire.”!? They will still receive a
bill, but it does not get sent to collections. Thus, while Columbus recoups the majority of its costs for
transportation for individuals with private insurance, Columbus only recoups a small fraction of its costs
for uninsured individuals. For that reason, reimbursements “in no way cover all the costs incurred for
treatment and transport.”!!

14.  Anincrease in the number of uninsured or underinsured individuals will result in
more transports for which Columbus does not receive reimbursement and thus must make up for the
shortfall in its budget.

15.  Aside from these budgetary impacts, Columbus—a city of over 900,000 people,
with an economy of approximately $182 billion—is harmed by the need to care for a population that is
increasingly uninsured. When individuals cannot seek medical treatment, they are necessarily less

healthy, less productive, and less able to participate in city life. That has ripple effects throughout the

City’s programs and the community.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.

Dated: July 1, 2025
—
Columbus, Ohio q M 7 { ,

EDWARD JOHNSON

d
"d
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CITY OF COLUMBUS et al.,
Plaintiffs,

\2 Case No. 25-cv-2114

ROBERT F. KENNEDY JR. et al.,

Defendants.

DECLARATION OF FAITH LEACH

I, Faith Leach, declare under penalty of perjury as prescribed in 28 U.S.C. § 1746:

1. The facts contained in this declaration are known personally to me and, if called
as a witness, I could and would testify competently thereto under oath. I submit this sworn
declaration in support of Plaintiffs’ Motion for a Preliminary Injunction.

2. I am the Chief Administrative Officer of the City of Baltimore. I have served in
this role since March 2023. In my role, I manage the day-to-day government operations across the
entire City enterprise, ensuring the effective, eficient, and equitable delivery of City services.

3. Baltimore is the largest city in Maryland and the thirtieth largest city in the United
States, with a population of around 568,000 according to 2024 Census estimates. '

4. According to 2024 Census estimates, 6.7% of Baltimore’s population under the

age of 65 lacks health insurance.’

! QuickFacts, U.S. Census Bureau, https://www.census.gov/quickfacts/fact/table/

baltimorecitymaryland/PST045224.
2 Id.
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5. The City of Baltimore is a municipal corporation organized pursuant to Articles XI
and XI-A of the Maryland Constitution, entrusted with all the powers of local self-government
and home rule afforded by those articles.

6. The Baltimore City Health Department (BCHD) is a City agency and the oldest
continuously operating health department in the United States. BCHD has wide-ranging
responsibilities for providing health services to residents of the City, including those related to
acute communicable diseases, chronic disease prevention, HIV/STD, maternal-child health,
school health, and senior services. My duties as Chief Administrative Officer include oversight
of BCHD, which is staffed by approximately 900 employees and has an annual budget of
approximately $200 million.

7. In particular, BCHD operates a number of specialty clinics out of two principal
facilities. These include clinics for reproductive health, sexually transmitted diseases, dental and
oral health care, and immunizations.>

8. The Baltimore City Health Department also provides or subsidizes a number of
other services for Baltimore’s uninsured and underinsured residents. In particular, the
Department funds a visiting-nurse program that makes house calls for older adults, including
those with chronic health conditions like diabetes, hypertension, asthma, and mental health
disorders. The Department also funds a number of other programs focused on specific health
conditions, including a Community Asthma Program, a Tuberculosis Control Program, a

Childhood Lead Poisoning Prevention Program, and programs for substance abuse.* And the

3 Health Clinics & Services, Baltimore City Health Department, https://health.baltimore
city.gov/programs/health-clinics-services.

See, e.g., Asthma, Baltimore City Health Department, https://health.baltimorecity.gov/
node/454; Health Clinics & Services, Baltimore City Health Department, https://health.baltimore
city.gov/programs/health-clinics-services; Lead Poisoning, Baltimore City Health Department,
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Department subsidizes a number of other entities that provide services to Baltimore residents,
including the Baltimore Family League and Health Care Access Maryland.

0. An increase in the uninsured rate will impose additional burdens on each of these
programs and therefore require more funding from the City.

10. The Baltimore City Fire Department (BCFD) also maintains an ambulance system
that responds to calls covering 92 square miles with a daytime population exceeding 1,000,000.
BCFD’s emergency medical service seeks reimbursement for its costs from patients’ Medicare,
Medicaid, or commercial health insurance, but BCFD answers calls regardless of the individuals’
health insurance coverage or ability to pay. In 2023, with a budget of more than $62 million for
emergency medical services, BCFD answered over 145,000 emergency medic calls, including
15,398 from uninsured residents. In 2024, BCFD answered roughly the same number of total
calls, including 17,259 from uninsured residents.

11. If a patient lacks insurance, BCFD will seek reimbursement from the patient
personally, making several attempts to collect on the debt. However, these attempts are rarely
successful. While EMS was able to recoup about 90.5% of costs from patients with insurance
coverage, it only recovered 3.8% of costs from uninsured patients.

12. Thus, an increase in the number of uninsured and underinsured individuals results
in more ambulance calls for which Baltimore does not receive reimbursement and thus must
make up for the shortfall in its budget.

13.  In addition, as one of the busiest emergency medical services departments in the

nation, BCFD’s emergency medical service is often taxed beyond its capabilities. Wait times

https://health.baltimorecity.gov/lead/lead-poisoning; Substance Use and Misuse, Baltimore City
Health Department, https://health.baltimorecity.gov/programs/substance-abuse; Tuberculosis,
Baltimore City Health Department, https://health.baltimorecity.gov/node/164.
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exceed national rates, and transport units often wait up to an hour to offload patients. To help
reduce strain on our overburdened emergency systems, BCFD developed the population health
program. BCFD’s Population Health Units are a community-focused arm of its EMS Division,
designed to improve public health outcomes by delivering care outside the traditional 911-
response model. These units are central to Baltimore’s shift toward proactive, community-based
healthcare. By integrating EMS with public health strategies including harm reduction, in-home
care, and transitional support, the unit works to reduce unnecessary 911 calls, emergency
department strain, and hospital readmissions, while improving access, equity, and outcomes
across vulnerable communities. An increase in the uninsured rate will only increase the avoidable
use of acute health services that these programs are designed to address, causing further strain on
a system that is already overstretched.

14. Finally, Baltimore—a city of over 560,000 people, at the center of a $259.7
billion regional economy—is harmed by the need to care for a population that is increasingly
uninsured. When individuals cannot seek medical treatment, they are necessarily less healthy,
less productive, and less able to participate in city life. That has ripple effects throughout the

City’s programs and the community.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
Dated: June 30, 2025.

Baltimore, MD

Faith Leach
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CITY OF COLUMBUS et al.,
Plaintiffs,

V. No. 25-cv-2114

ROBERT F. KENNEDY JR. et al.,

Defendants.

DECLARATION OF DR. OLUSIMBO IGE

I, Dr. Olusimbo Ige, declare under penalty of perjury as prescribed in 28 U.S.C. § 1746:

I. I am a resident of the City of Chicago (“City” or “Chicago”) in the State of Illinois.
I am over the age of 18 and have personal knowledge of all the facts stated herein, except to those
matters stated upon information and belief; as to those matters, I believe them to be true. If called
as a witness, I could and would testify competently to the matters set forth below.

2. I currently serve as Commissioner of Chicago’s Department of Public Health
(“CDPH”). I have held this position since December 2023. Before my appointment as CDPH
Commissioner, I served as the Managing Director of Programs at the Robert Wood Johnson
Foundation. There, I oversaw partnerships with health organizations nationwide working towards
making public health and health care systems accountable and equitable. Previously, I served as the
Assistant Commissioner for the New York City Department of Health and Mental Hygiene, where
I provided oversight to a wide range of programs, including New York City’s pandemic response,
food security programs, housing and health initiatives, mental health programs, violence

prevention, and the Public Health Corps initiative.
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3. I have a Bachelor of Medicine and Surgery and a Master of Science degree in
Epidemiology and Biostatistics from the University of Ibadan in Nigeria. I received a Public
Health Master’s degree from the University of Manchester in the United Kingdom.

4. As Commissioner of CDPH, I make strategic decisions, in collaboration with the
Mayor’s Office and stakeholders across the City, to manage public health threats; design and
deliver disease control services; and protect the food, air, and environment for 2.7 million Chicago
residents.! I serve as a liaison and subject matter expert on all related policy matters, and use of
authorities and resources to promote and protect public health. I have built and currently manage
an executive team of ten professionals, a budget of $750M, and approximately 760 employees,
with a dedication to sustaining a strong public health workforce and capacity.

5. CDPH’s overarching mission is to work with communities and partners to create an
equitable, safe, resilient, and healthy Chicago. While Chicago does not operate a fully integrated
health and hospital system, the Department operates seven mental health centers that provide low-
barrier services to uninsured and underinsured Chicago residents, four immunization clinics, and
three clinics that provide free testing and treatment for sexually transmitted infections. The City
also provides certain at-home and in-field health programs, such as nursing home support for
pregnant people and newborn babies and directly observed therapy for tuberculosis. Additionally,
the City funds and staffs a network of Women, Infants, and Children (WIC) clinics providing
nutrition counseling and supplemental food to pregnant, post-partum and breastfeeding women,
their infants and children. Collectively, these clinics and services serve thousands of uninsured and
underinsured City residents and support the City’s safety net for health-related services. Each of

these clinics faces greater demand when there is an increase in either the health needs of Chicago

''U.S. Census Bureau QuickFacts (V2024).
https://www.census.gov/quickfacts/fact/table/chicagocityillinois/HSG010224.
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residents or in the number of uninsured or underinsured individuals who cannot obtain those
services or other forms of health care elsewhere.

6. I am deeply concerned with CMS’s “Patient Protection and Affordable Care Act;
Marketplace Integrity and Affordability Final Rule” and its potentially harmful impacts on our
residents. In Chicago, nearly one in ten residents is uninsured.? The Rule would significantly
increase barriers to coverage and the number of uninsured residents, increase health care costs for
residents, and further burden the City’s health care safety net. Under the guise of increased
“integrity” and “affordability,” the Rule would implement exactly the opposite. For example,
eliminating monthly Special Enrollment Periods for individuals with low incomes to enroll in
coverage outside of standard enrollment cycles will make affordable insurance harder to obtain for
many Chicago residents. The monthly Special Enrollment Periods are a safeguard for people and
families who experience unexpected life events. A single parent in our City working part-time with
fluctuating work hours and income too high for Medicaid would lose the ability to enroll in
affordable coverage outside of the regular enrollment period.

7. Per our Department’s analysis of CMS data, 113,038 Chicagoans are enrolled in
Marketplace coverage, and the overwhelming majority (approximately 98,908 residents) receive
premium tax credits, or subsidies from the federal government, to make their coverage more
affordable.? The Inflation Reduction Act of 2022 enhanced these subsidies through the end of 2025
and the average tax credit among Chicagoans enrolled in Marketplace coverage is $431.# With the
anticipated end of these subsidy enhancements after 2025 leading to higher monthly premiums, the

Rule will compound the effect on Marketplace enrollees by allowing insurers to deny new

2 Chicago Health Atlas. Uninsured rate. https://chicagohealthatlas.org/indicators/UNS?tab=map.

3 Centers for Medicare and Medicaid Services. 2025 Marketplace Open Enrollment Period Public Use Files. CMS.gov.
https://www.cms.gov/data-research/statistics-trends-reports/marketplace-products/2025-marketplace-open-enrollment-
period-public-use-files.

41d.
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coverage for individuals with past-due premiums. This alarming rise in premium costs would lead
to potentially thousands of Chicago residents losing health insurance, and thus losing access to
preventative services to keep them out of the hospital, primary care, mental health services, and
medications, in addition to causing unnecessary and unsafe disruption to residents undergoing
active treatment.

8. Residents who lose health coverage would likely delay essential visits — including
preventative screenings, primary care appointments, and recommended treatments — until
conditions worsen and emergency care and hospital services are needed. This would lead to later-
stage disease detection, higher risks of complications exacerbated by untreated chronic diseases,
and increased utilization of Chicago’s emergency departments and hospitals — increasing
uncompensated care and further straining safety net providers in our City beyond repair.

0. The higher the uninsured and underinsured rate, the more that the clinics operated by
CDPH and its community-based partners will necessarily have to provide forms of low-barrier and
reduced-cost care to patients. In that event, Chicago either must provide the Department and its
partners with more funding, or the Department and its partners must decrease the services that they
provide. Furthermore, the Department works collaboratively with the State of Illinois, Cook
County, and service providers across the City to strengthen resource navigation for Chicago
residents who are uninsured and underinsured. The Rule’s effects will increase the burden on the
City to coordinate essential resources and services across agencies and sectors to ensure that the
hardest-to-reach communities receive care.

10. The Department also partners with all hospitals and healthcare organizations in the
City through the Healthcare System Preparedness Program, which supports the Chicago Health
System Coalition for Preparedness and Response. This program includes coordination of all thirty-

five acute care and specialty hospitals, 110 long term care facilities, 50 dialysis centers, all
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Federally Qualified Health Centers, and other organizations that provide health care services
within the City.

1. This program includes safety net hospitals which, as part of their participation,
demonstrate their ability to react to patient surges and complete accreditation requirements. Safety
net hospitals provide healthcare for individuals regardless of their insurance status or ability to pay,
and typically serve a higher proportion of uninsured, low-income, and other vulnerable individuals
than do other hospitals.

12. Chicago’s partnership with these hospitals includes financial support such as
situational awareness communication, support for data collection and reporting, disaster exercises,
clinical trainings, and providing supplies, such as personal protective equipment, mechanical
ventilators, and radios. In particular, this program benefits patients during surge events, like the
COVID-19 pandemic and other public health emergencies.

13. The Chicago Fire Department provides ambulance transportation services to its
residents, including its uninsured and underinsured residents, and regardless of income and
insurance status. Chicago generally seeks reimbursement for ambulance services from the patient
or, if applicable, the patient’s insurer. However, Chicago usually does not receive full
reimbursement for ambulance services from its uninsured and underinsured residents. For example,
based on our review of Chicago Fire Department ambulance records, in 2024, the City provided
56,556 ambulance transports to Chicago residents for whom no insurance was identified. The
City’s net charges for these patients were $173,672,181, but the City collected just $5,647,941 — a
loss of over $168 million. The Rule would only exacerbate this loss further, and other big cities
and jurisdictions will also likely experience similar shortfalls.

14. In Chicago’s experience, the uninsured and underinsured disproportionately rely on

ambulance services for transport to the emergency department. Such individuals, for instance, are
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more likely to wait until their conditions become more severe and then use ambulance services to
receive necessary care. A higher number of uninsured and underinsured individuals will therefore
result in more ambulance transports for which Chicago does not receive reimbursement and thus
must make up for the shortfall in its budget. Aside from these budgetary impacts, Chicago is
harmed by the need to care for a population that is increasingly uninsured. When individuals
cannot seek medical treatment, they are necessarily less healthy, less productive, and less able to
participate in city life — all of which has cascading impacts throughout the City’s programs and the
community.

15. We are alarmed by the potential harms of this Rule on our City’s residents,
including our most vulnerable communities for which other forms of health coverage are out of
reach. The Rule would significantly degrade access, affordability, and the integrity of Marketplace

coverage for our residents.

I declare under penalty of perjury under the laws of the United States of America that the foregoing
is true and correct.

Dated: July 1, 2025

Chicago, Illinois

T

Dr. Olusimbéjlge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CITY OF COLUMBUS et al,
Plaintiffs,

v. Case No. 25-cv-2114

ROBERT F. KENNEDY JR. et al.,

Defendants.

DECLARATION OF DR. ERIC D. FETHKE

I, Eric Fethke, declare as follows:

1. I am over 18 years old and competent to make this declaration. I have personal
knowledge of the facts and information in this declaration. I respectfully provide this declaration
to explain the ways the Centers for Medicare & Medicaid Services (CMS)’s “Patient Protection
and Affordable Care Act; Marketplace Integrity and Affordability” rule will harm my medical
practice and endanger the children who rely on my services. My statements in this declaration
are my own, based on my own professional experience, and do not reflect the views, opinions,
policies, or position of Boston Children’s Health Physicians; I do not speak on the behalf of the
Boston Children’s Health Physicians or any other entities associated with my medical practice.

2. I have a Bachelor of Arts from Princeton University and received my medical
degree from Columbia University. I completed my pediatric residency and pediatric cardiology
fellowship at the Children’s Hospital of New York Presbyterian in New York, New York. For
the last 30 years, I have been an active physician in New Y ork, while also teaching medical,
nursing and physician assistant students, residents and fellows at Columbia, Albert Einstein and

Touro universities. I have been a member of Doctors for America since 2023.
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3. I am a pediatric cardiologist known for successfully treating the most difficult
heart conditions in babies, children and adults. I specialize in noninvasive pediatric cardiology,
including pediatric exercise testing, pediatric and fetal echocardiography, fetal and congenital
heart disease, noninvasive cardiac diagnostic testing and community-based care. My practice is
highly specialized and not readily available to most patients. The children I care for often live
several counties, states and hours away from any alternative pediatric cardiology care. Children
with the complex heart conditions I care for who cannot access the kind of specialty care I
provide are at a higher risk of preventable sudden death or serious morbidity than their peers who
have access to my clinical services.

4. In 1998, I founded the Pediatric Cardiology Associates of Greater Hudson Valley,
which provides specialty, regional community-based services for patients across a large expanse
of the Hudson Valley, New Y ork community—in some cases as far north as Albany, New Y ork;
west into Pennsylvania; and south into northern New Jersey. My group has spent nearly three
decades building out the practice’s health care provider network through various alliances and
partnerships, to create a complex web of localized, highly skilled children health specialists to
serve patients in the Hudson Valley. As a result, my patients include children and adults from all
backgrounds: rural, suburban, metropolitan, low-income, and immigrant. Roughly a quarter of
my patients are on Medicaid; another quarter have private, non-exchange insurance; and over
half of my patients have health care insurance via ACA Exchanges.

5. CMS’ new rule would make it more complicated and expensive for many of my
patients to obtain or keep their health coverage. In my experience, the more complicated and
expensive it is for people to access care and insurance, the more my patients— predominantly
vulnerable and dependent babies, children and youth with complex conditions I have spent years
creating access to care for—will go uninsured.

6. An increase in the uninsured population creates devastating problems for my

2
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practice. There are administrative burdens associated with taking care of patients when they are
uninsured. My staff and I spend hours, uncompensated and often after our office has closed,
trying to find alternative sources of payment for services provided to the uninsured. These
efforts are often unsuccessful, and my practice and I are left to incur these costs of treating
patients who lack insurance.

7. Further, my practice does not turn away patients who come seeking emergency
healthcare simply because they do not have insurance; when, for example, a parent shows up
with a baby or newborn who is turning blue and needs help, I have an ethical responsibility to
provide care.

8. As an additional example, I have had young patients with heart thythm
abnormalities who are uninsured or whose insurance will not cover specialty care beyond their
local community’s general cardiologist, even if that generalist does not perform the life-saving
procedures my patient needs. As a result, I spend hours writing letters to insurance companies
fighting to have specialty care such as catheterizations, electrophysiology studies and surgery at
my trusted and accessible pediatric tertiary centers covered under their insurance. If I am
unsuccessful, those patients’ parents are often forced to rely on other providers who are
extremely far from their homes. And when their child has an emergency, and they come back to
my office in crisis, I am often forced to provide care without compensation. Or, those parents try
to travel long distances to make it to a covered, healthcare provider, risking that they might not
get there in time to save their child. These emergencies will only be more frequent and
overwhelming if more of my patients are under or uninsured as a result of the proposed rule.

9. Even operating within a larger group of healthcare providers, my practice cannot
survive increased uncompensated care costs. The 25 percent of my patients with private
insurance cannot make up for financial loss from increased uncompensated costs that will arise

when even a fraction of my patients who formerly had ACA coverage lose or drop that coverage
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(especially considering the government’s recent cuts to Medicaid). The network of care I have
built over the last 30 years will collapse. And the burden of providing care will fall on tertiary
health centers, city hospitals and clinics—even if patients can make it there in time during life-

threatening emergencies.

I declare under penalty of perjury under the laws of the United States of America, pursuant to 28

U.S.C. § 1746, that the foregoing is true and correct to the best of my knowledge.

Signature on following page.
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' Executed this 6th day of August, 2025 in Middletown, New York.
/;CW ML

C D. FETHKE, M.D.
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URBAN

INSTITUTE

April 11,2025

Administrator Mehmet Oz, MD

Centers for Medicare & Medicaid Services
Attention: CMS-9884-P, PO Box 8016
7500 Security Boulevard

Baltimore, MD 21244-8016

Re: RIN 0938-AV61, CMS-9884-P Patient Protection and Affordable Care Act; Marketplace Integrity and
Affordability

Dear Administrator Oz:

| write to offer public comment on CMS-9884-P Patient Protection and Affordable Care Act; Marketplace
Integrity and Affordability published on March 19, 2025. | am a senior fellow at the Urban Institute, hold a
PhD in economics from the University of Maryland at College Park, and have worked in the field of health
care economics and policy for more than 30 years. Prior to my current position, | worked at the US
Congressional Budget Office. | have published numerous peer-reviewed journal articles and web-based
research reports. My current employer, the Urban Institute, is a nonprofit research and policy organization,
but the views expressed here are my own and do not represent the Urban Institute, its trustees, or its
funders.

In my comment, | provide evidence that the justification for these proposed rules is based on a biased and
overstated estimate of improper exchange enrollment due to three serious methodological flaws in the CMS
analysis: (1) failing to exclude children from the exchange enrollment data when comparing with a
population of adults; (2) comparing 2023 American Community Survey (ACS) data with 2024 exchange
enrollment data without accounting for substantial changes in Medicaid enrollment during this period; and
(3) ignoring inconsistent measures of income when comparing ACS data with exchange enrollment.

For questions or to schedule a follow-up dialogue, please reach out to jdavenport@urban.org.
Sincerely,

Jessica Banthin, PhD
Senior Fellow
Urban Institute

500 L'Enfant Plaza SW
Washington, DC 20024
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The recent payment notice aims to increase program integrity in the exchange and reduce “improper
enrollment.” Many of the proposed changes will impose new administrative burdens on people who seek
health insurance coverage through the exchange and, as a result, the Centers for Medicare & Medicaid
Services (CMS) estimates that between 750,000 and 2 million fewer people would enroll.

In my comment, | provide evidence that the justification for these proposed rules is based on an overstated
and biased estimate of improper enrollment due to three serious methodological flaws in their research.

Program integrity is an important goal. But the extent of improper enrollment in the exchange and the cost
to taxpayers is substantially overstated by one of the key sources cited in the notice—a report by the
Paragon Institute—due to methodological flaws and data limitations.! Moreover, updated research
conducted by CMS and included in the payment notice recreates the same methodological errors. By
overstating the extent of improper enrollment in the exchange, the administration is justifying an array of
changes to the enrollment process that will deter many eligible people from enrolling in the program.

My own research produced jointly with colleagues, and also cited in the notice, provides evidence of some
improper enrollment in the marketplace by people with incomes below the eligibility threshold of 100
percent of the federal poverty line (FPL) from 2015 to 2017.2 However, we refrain from estimating the
exact number of people who enroll improperly for two major reasons: (1) a conceptual inconsistency
between the two data sources in how income is measured, as discussed below; and (2) it is not improper or
fraudulent for people seeking coverage in the exchange, who are required to project their income for the
coming year, to anticipate that it will be greater than that of the previous year. As we noted in that piece,
“Given the high income volatility among low-income families, these results do not necessarily prove that
ineligible people are signing up for marketplace coverage. Eligibility for advanced PTCs is based on an
enrollee’s expected annual MAGI [modified adjusted gross income] for the coming year rather than on
point-in-time income at the time of enrollment. This amount is hard to estimate, especially for households
whose members may work part-time or seasonally, expect to change jobs, or are self-employed.” Given the
level of imprecision in measuring income, we refrained from concluding there was improper enrollment,
with the exception of one state (Florida) where the data told an overwhelming and clear story.

The Paragon report compares the number of people enrolled in the exchange according to administrative
enrollment data, the numerator, with the number of people with similar incomes who live in the same state
according to household survey data from the American Community Survey (ACS), the denominator.
Examining data for each state and focusing on a narrow income range (incomes between 100 and 150
percent of the FPL), Paragon researchers conclude there is fraudulent enrollment in the exchange if the
numerator exceeds the denominator. The CMS repeated this approach and has updated their analysis for
2024.

However, three major methodological flaws in the Paragon report and in the CMS’s analysis are as follows:

= Researchers failed to define the numerator in a manner consistent with the denominator regarding
the age of enrollees. By failing to exclude children from the exchange enrollment data, the estimate
of “improper enrollment” is overstated, even more so in states with large shares of children in the
exchange. For example, in Utah, children account for a larger share of total exchange enrollment
than in any other state (28.4 percent versus 9.7 percent for all other states, according to open
enrollment data for 2024).2 The fact that Utah is listed by CMS as one of the top 10 states with

1 Brian Blase and Drew Gonshorowski, The Great Obamacare Enrollment Fraud (Washington, DC: Paragon Health
Institute, 2024).

2 Benjamin Hopkins, Jessica Banthin, and Alexandra Minicozzi, “How Did Take-Up of Marketplace Plans Vary with Price,
Income, and Gender?” American Journal of Health Economics 1 (11) (2025), https://doi.org/10.1086/727785.

3 Author’s tabulations of open enrollment period data for 2024. “2024 Marketplace Open Enrollment Period Public Use
Files,” Centers for Medicare & Medicaid Services, accessed April 10, 2025, https://www.cms.gov/data-
research/statistics-trends-reports/marketplace-products/2024-marketplace-open-enrollment-period-public-use-files.
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excess enrollment suggests that this inconsistency in age definition may be causing substantial bias
in their estimates.

=  Thereis a mismatch in the period of observation between data from the exchange and data from the
ACS. Specifically, the notice uses 2023 ACS data to assess improper exchange enrollment in 2024,
failing to account for substantial changes in Medicaid enrollment during this period due to the
unwinding of the Medicaid continuous coverage requirement. The Medicaid unwinding
substantially reduced the number of people enrolled in Medicaid, from about 94 million people in
early 2023 to about 79 million people by late 2024—a decrease of roughly 15 million people.* The
decrease in Medicaid enrollment thus increased the number of people potentially eligible for
enrollment in the exchange. As a result, the denominator is too small when comparing 2023 ACS
data with 2024 exchange enrollment and yields an overestimate of excess enrollment in 2024.

=  Thereis afundamental inconsistency in measures of income between the ACS and exchange
enrollment data. The ACS asks one respondent to report income for the entire family or household
for the current year. It is widely accepted that survey data tend to underestimate family and
household income relative to tax data.> In contrast, the exchange enrollment process requires
potential enrollees to predict their income for the next year to calculate premium tax credits rather
than report their income for the current year. These two values can be quite different for legitimate
reasons.

All three of these methodological flaws bias estimates of improper exchange enrollment in the same
direction, leading to an overestimate. A more accurate estimate of improper exchange enrollment would be
lower and would therefore reduce the need for so many new and burdensome changes in the exchange
enrollment process.

4“Medicaid Enrollment and Unwinding Tracker,” KFF, March 31, 2025, https://www.kff.org/report-section/medicaid-
enrollment-and-unwinding-tracker-enrollment-data/.

5 John L. Czajka, “Income and Poverty Measurement in Surveys of Health Insurance Coverage,” in Databases for
Estimating Health Insurance Coverage for Children: A Workshop Summary (Washington, DC: National Academies Press,
2010), 109-40.
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\ NATIONAL ASSOCIATION OF
v/ INSURANCE COMMISSIONERS
®

April 10, 2025

Centers for Medicare & Medicaid Services
Department of Health and Human Services
Attention: CMS-9884-P

P.O.Box 8016

Baltimore, MD 21244-8016

Via Regulations.gov

To whom it may concern:

The following comments on the proposed 2025 Marketplace Integrity and Affordability Proposed
Rule (Proposed Rule), as published in the Federal Register on March 19, 2025, are submitted on
behalf of the National Association of Insurance Commissioners (NAIC) which represents the chief
insurance regulators in the 50 states, the District of Columbia, and 5 U.S. Territories.

Rule Timing Relative to Plan Year 2026

State regulators wish to express great concern about the timing of the Proposed Rule given that it
proposes myriad changes to plan design and marketplace operations for plan year (PY) 2026. NAIC
urges CMS to reconsider the timing of the implementation of at least some provisions of the
Proposed Rule due to the additional burdens they place on regulators, marketplaces, health insurers,
and consumers for PY 2026.

With enhanced premium tax credits set to expire at the end of 2025 and potential Congressional
action on health programs like Medicaid, significant uncertainty already surrounds the 2026 markets.
Several provisions proposed in this rule only add to that uncertainty. At this point in the year, health
insurers have already completed their PY 2026 plan designs and must soon submit rates to their
state regulators. Insurers need to know the rules under which they will be operating to fully weigh
their options and develop appropriate plans and rates. They will not know the rules until this
proposal is finalized, so we expect rate increases to result from the uncertainty generated by these
late rule changes, as well as uncertainty over enhanced premium tax credits. To implement these
changes for PY 2026 will present significant challenges and could add to consumer and federal
costs.

The changes such as increasing consumers’ maximum out-of-pocket costs, allowing issuers to design
plans with reduced actuarial values, and adding a $5 monthly penalty for consumers who do not
actively re-enroll in coverage could encourage consumers to leave the market. The impact of these
changes could result in fewer individuals enrolled in coverage in 2026 than in 2025, with those who
are youngest and healthiest being most likely to drop or not pursue coverage in 2026. Resulting

Washington, DC 1101 K Street NW, Suite 650, Washington, DC 20005-7032 p | 202 471 3990
Kansas City 1100 Walnut Street, Suite 1000, Kansas City, MO 64106-2197 p | 8168423600
New York One New York Plaza, Suite 4210, New York, NY 10004 p|212 3989000

WWW.naic.org
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coverage losses would compromise the integrity and health of the risk pool, discourage carrier
participation, lead to higher premiums, and destabilize state insurance markets. The possible extent
of these changes and their impact on individual market risk pools needs to be known before plans
and rates can be established for PY 2026.

The Proposed Rule would place new requirements on consumers, as well, such as additional
paperwork submissions and the new $5 premium for some. It is critical that consumers understand
these requirements before they go into effect. The required implementation of these changes for PY
2026 will present substantial consumer education challenges, especially in light of the substantial
reductions in Navigator funding and the proposed open enrollment period reduction.

Finally, the additional administrative and systems changes that would be required of State-Based
Marketplaces (SBMs) under this Proposed Rule will be burdensome and costly if they need to be
implemented for PY 2026.

Given the concerns expressed above, we encourage CMS to move the implementation date of the
new rules to PY 2027. If any changes are to be effective for PY 2026, the final rule must be published
as soon as possible, preferably within a month of the comment deadline.

Comment Deadline

As we have noted with respect to past proposed rules, a 30-day comment period is too brief for a
rule that proposes these many changes to complex policies applicable to health insurance issuers,
regulators, marketplaces, and consumers. We urge CMS to provide a longer comment period in the
future to allow stakeholders an adequate opportunity to analyze the proposed changes and
formulate useful comments.

State Flexibility on the Open Enrollment Period

The Proposed Rule would require all states to run their Annual Open Enrollment period (OEP)
exclusively from November 1 to December 15, with coverage beginning January 1 of the following
year. There are valid operational and consumer protection reasons for states setting an OEP that
varies from the Federal dates, such as providing additional time for consumers to make informed
decisions about their coverage and allowing for flexibility in plans’ start dates.

NAIC encourages CMS to allow SBMs to set OEP dates that best meet the needs of their consumers
and markets, beginning before November 1 if the state chooses, or ending after December 15.
Indeed, many SBMs have maintained consistent OEP dates that consumers and stakeholders have
come to know and expect, providing market stability. Regulators do not believe that requiring SBMs
to abandon existing consistency within their states to align with federal OEP dates provides any
tangible benefits for consumers. Extending the Open Enrollment Period into January provides
consumers with more time to choose a plan and provides the opportunity for plan switching for a
brief period after the benefit year begins. A majority of SBMs have used their authority to extend
open enrollment beyond December 15 but not all have chosen to do so. Some have chosen to
extend later in December, but not into January. To avoid disruption in these states and preserve
state flexibility, we urge this change to be made optional for SBMs.
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State Flexibility on Other Proposals

A number of other provisions in the Proposed Rule would limit the ability of SBMs to make their own
choices and require them to adopt changes to their operations for PY 2026. The Proposed Rule
would require SBMs to take action based on a single fail-to-reconcile notice; end extensions of the
deadline for consumers to file paperwork to resolve income inconsistencies; stop the practice of
reenrolling consumers into plans that save them money; and verify a greater share of special
enrollment periods. The Proposed Rule also includes new limitations on the ability of states to
establish their Essential Health Benefits (EHB), which impacted states will not have enough time to
comply with if this provision goes into effect for PY 2026.

State regulators object to these limits to state authority. We urge CMS to maintain state flexibility in
these areas permanently. If state flexibility is removed in these areas, states should be given
sufficient time to make the necessary changes.

Auto-Reenrollment

The Proposed Rule would require two substantive changes to the auto-reenrollment process. It
would establish a $5 monthly premium for consumers who are automatically re-enrolled and
previously qualified for a monthly premium of $0 until the consumer actively confirms eligibility and
enrollment. It also would remove the option for Marketplaces to re-enroll consumers who had
selected a bronze plan into a silver plan, when that silver plan costs them the same or less and
includes the same provider network. Both of these changes would be most burdensome on those
who can afford it the least.

State regulators share the goal of ensuring that only eligible consumers receive premium tax credits.
At the same time, we do not believe Marketplaces should establish unnecessary barriers to
enrollment or continued enrollment. Current practices seek to ensure continued eligibility:
consumers are required to report changes in their eligibility information to Marketplaces; the auto-
reenrollment process includes checks of income and other eligibility data; and the reconciliation
requirement at tax filing serves as a backstop to recoup improper APTCs. Adding the $5 premium as
a barrier to continued enrollment would help to encourage some enrollees to update their
information. However, it is also likely to lead some eligible enrollees to lose coverage, as a state
entity would be required to withhold a federal tax benefit from its consumers, potentially without the
consumer’s awareness. We urge CMS to make this policy optional for SBMs, at the very least.

Re-enrolling consumers with bronze plans into silver can be very beneficial for consumers who
qualify for cost-sharing reductions. State regulators recognize that some consumers lack
understanding of the elements of health insurance cost-sharing, such as co-pays and deductibles.
The concept of actuarial value is even less well understood, let alone that cost-sharing reductions are
available only in silver plans. Consumers may enroll in bronze plans because they are unaware of the
benefits of silver plans, invested too little time in choosing a plan and made their plan choice based
exclusively on premium without fully understanding their total financial exposure when deductibles
and cost-sharing are included, or received incomplete advice from a producer or assister.
Nonetheless, some consumers may choose bronze plans knowing the benefits they are forgoing—
current policy allows them to change back to a bronze plan if they are auto-reenrolled into silver. We
support giving Marketplaces the option of retaining this feature of the reenrollment hierarchies so
that SBMs can choose whether the revised hierarchy is in the best interests of consumers and
insurance markets in their states.
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Special Enrollment Period for Consumers with Low Income

The Proposed Rule would end the monthly Special Enroliment Period for consumers eligible for
APTC with income below 150% of the federal poverty level. As we pointed out in our comments
when the policy was codified in the 2022 Notice of Benefit and Payment Parameters, the ongoing
SEP creates some risk of adverse selection and increased premiums. However, we supported the
option for SBMs to implement the policy and we continue to believe SBMs should have the choice.

We also urge CMS to take additional steps to combat unauthorized enrollments or plan transfers.
We do not believe that the under 150% SEP is a major contributor to such improper practices - it was
not a major problem for SBMs, which seems to indicate that FFM procedures are the key issue. CMS
has already implemented system changes to limit unauthorized enrollments and has taken a more
timely approach to suspending and terminating producers suspected of improper practices. We
urge continued and expanded efforts in these areas to address vulnerabilities in the federal
marketplaces, regardless of the final policy on special enrollments for low-income consumers.

Co-Pay Accumulator Enforcement

State insurance regulators urge CMS to move forward with rulemaking to clarify whether health
insurers may operate co-pay accumulator programs and disregard the value of co-pay assistance
provided by drug manufacturers or other third parties. After its co-pay accumulator rule was
invalidated by judicial action in 2023, CMS has chosen not to enforce the previous rule. Some states
have chosen to do so, but the lack of enforcement or clarity from federal regulators has introduced
challenges. We ask CMS to publish a new rule on this topic as soon as possible and we would welcome
the opportunity to share more state perspectives on enforcement.

Thank you for your consideration of these comments. We again strongly urge you to continue the
historical position of state deference as you look to finalize this Proposed Rule. The flexibility afforded
states in developing their Marketplaces has led to record enrollment across many of the SBMs and
states have continued to develop innovative programs for the benefit of their constituencies. We
welcome continued collaboration with CMS on our shared goals of healthy markets and consumer
protection.

Sincerely,

Jon Godfread Scott White

NAIC President NAIC President-Elect
Commissioner Commissioner

North Dakota Insurance Department Virginia Bureau of Insurance
4
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Elizabeth Kelleher Dwyer Jon Pike

NAIC Vice President NAIC Secretary-Treasurer
Director Commissioner

Rhode Island Department of Business Utah Insurance Department

Regulation
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

CITY OF COLUMBUS ET AL.,
’ *®
Plaintiffs,
*
V.
* Civil No. 25-2114-BAH
ROBERT F. KENNEDY, JR. ET AlL.,
*
Defendants.
*
* w* * * . % * * w” " c %k * * *
MEMORANDUM OPINION

Plaintiffs filed suit under the Administrative Procedure Act (“APA”) seeking to prevent
Defendants from implementing changes to federal regulations enforcing the Patient Protection
and Affordable Care Act (the “ACA,” or the “Act”). ECF 1 (complaint). These changes,
embodied in the Marketplace Integrity and Affordability Rule (the “Rule”), are set to take effect
on August 25, 2025. See Patient Protection and Affordable Care Act; Marketplace Integrity and
Affordability, 90 Fed. Reg. 27,074 (June 25, 2025). Plaintiffs—three cities, a coalition of
doctors, and an interest group representing small business owners—allege they will shoulder
increased costs or see their members lose health insurance coverage if these changes are
implemented. See generally ECF 1; ECF 11 (motion for preliminary relief). Defendants, the
Secretary of the Department of Health and Human Sefviﬁes (“HHS”) and many in his employ
charged with crafting and implementing the Rule, counter that changes to ACA-related
regulations are needed to prevent fraud and to readjust the cost of health insurance. See ECT 28

(opposition to preliminary relief motidn).
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" This matter is currently before the Court on Plaintiffs’ motion for a stay under 5 U.S.C.
- § 705 or, in the alternative, for a preliminary injunction (the “Motion”). ECF 11, Upon
consideration of the parties’ filings and after a robust oral argument on the Motioﬁ, the Court
GRANTS in part and DENIES in part Plaintiffs’ Motion and enters a STAY enjoining certain
provisions of the Rule from taking effect on August 25, 2025.

The Court finds that Plaintiffs have met their burden of showing that there is a strong
likelihood that they will succeed on the merits of their c.hallenges to seven provisions of the Rule.
Plaintiffs have failéd to show likelihood of success on t.he merits sufficient to warrant preliminary

relief on the remaining cﬁallenges to two other provisions of the Rule. As to the seven provisions

in which Plaintiffs have shown a likelihood of success on the merits, Plaintiffs have also shown
they will face irreparable harm if the challenged portions of the Rule are not enjoined. Finally,
the bélance of equities and the public interest Weigh in favor of a stay. Thls memoranduﬁ
opinion is offéred to explain the Court’s reasoning.

I BACKGROUND

A, The Affordable Care Act

In 2010, Congress enacted the ACA “to increase the number of Americans covered by
health insurance and decrease the cqst of health care.”’ NFIB v. Sebelius, 567 US. 519, 538
(2012). “Prior to the enactment of the ACA, individual health insurance markets were
dysfunctional.’; City of Columbus v. T rump, 453 F. Supp. 3d 770, 778 (D. Md. 2020).! The

. ACA “adopts a series of interlocking reforms designed to expand coverage in the individual

I'The Court frequently cites two prior opinions by Judge Chasanow, which included the same
City Plaintiffs involved in this case. One opinion is from 2020 and addresses a motion to dismiss.
See City of Columbus, 453 F. Supp. 3d at 770. The other opinion, from the same case, addresses
the parties’ cross-motions for summary judgment. See City of Columbus v. Cochran, 523 F.
Supp. 3d 731 (D. Md. 2021). '
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health insurance market.”? King v. Burwell, 576 U.S. 473, 478-79 (2015). Individual market
health plans are referred to as.qualified health plans .(“QHPS”). Individuals primarily enroll in
QHPs for a given benefit year during an annual open enrollment period, or under specified
special enrollment periods. 42 U.S.C. § 18031(c)(6). Ultimately, the ACA “aims to achieve
systemic improvements in the individual health insurance market by means of certain key
reforms[.]” City of Columbus, 453 F. Supp. 3d at 778.

First, the Act’s “guaranteed issue” requirement specifies that every “health insurance
issuer that offers health insurance coverage in the individual or group market in a State must
accept every employer and individual in the State that applies for such coverage,” 42 U.S.C.
§ 300gg-1(a), subject to exceptions spec‘iﬁed in the statute, such as limiting sign-ups to the
aforementioned enrollment periods, id. § 300gg-1(b); see Me. Cmty. Health Options v. United
States, 590 U.S. 296, 301 (2020). “In other words, the Act ‘ensure[s] that anyone can buy
insurance.” Me. Cmity. Heellth Options, 590 U.S. at 301 (quoting King, 576 U.S. at 493).

Second, the Act’s “guaranteed renewability” provision requires issuers to-renew or
continue in force such coxferage. 42 U.S.C. § 300gg-2(a). This provision, too, is subject to
statutory exceptions, including an exception for persons who have failed to pay premiums owed
on their policy. Id. § 300gg-2(b)(1); see also id. §§ 300gg-12, 300gg-42.

| Third, the Act requires all QHPs to cover “essential health benefits” and limits cost- -
sharing (in the form of deductibles and co-pays) by enrollees for these essential health benefits.
42 U.S.C. § 300gg-6(a); id. § 18022(a)(2). The limitation on cost-sharing is adjusted each year

by a “premium adjustment percentage,” which is “the percentage (if any) by which the average

% “Individual health insurance is insurance that individuals purchase themselves, in contrast to,
for example, joining employer-sponsored group health plans ? City of Columbus, 453 F. Supp.
3d at 778 (citation omitted).
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per capita premium for health insura.nce coverage in the United Stétes for the preceding calendar
year [] exceeds such average per capita premium for 2013,” the year before the Act’s reforms to
the individual health insurance market wenf into effect /d. §‘ 18022(c)(1),(4).

Fourth, the Act “réquires the creation of an “Exchange’ in each State where people can
shop for insurance, usually online.” King, 576 U.S. at 479 (quoting 42 U.S.C. § 18031(b)(1));
see also Me. Cmiy. Health Options, 590 U.S. at 301. The Act “gives each State the opportunity
to establ.ish its own ExcHange, but provides that the Federal Government will establish the
Exchange if the State does not.” King, 576 U.S. at 479; see.also 42 U.S.C. §§ 18031, 18041.
" The purpose of the Exchange is to serve as ﬁ “marketplace that allows people to compare and
purchase” ACA-compliént plans.3 Id

Fifth, exchange plans are categorized into different “metal tiers”—bronie, silver, gold,
and platinum—based on their “level of coverage.” 42 U.S.C. § 18022(d) (setting the “level of
coverage;’ for each of thé plan types). For example, “silver plans,” must have an actuarial value
- of 70%, meaning the plan is designed such that the issuer will pay around 70% of covered
medical expenses, and the enrollee will pay the remaining 30% of expenses through out-of-

pocket spending.* Id. Because actuarial predictions may be imprecise, the Act specifies that the

3 As Plaintiffs describe, “[sJome states have elected to create Exchanges themselves (state-based
Exchanges or SBEs), as is the case in Maryland, while others have created Exchanges that
operate on the federal Healthcare.gov platform (state-based Exchanges on the federal platform,
or SBE-FPs), such as the Exchange currently in use in Illinois while it transitions to an SBE,
The Exchange in other states, including Ohio, is operated by the Centers for Medicare &
Medicaid Services (“CMS”) (federally facilitated Exchange, or the FFE).” ECF 11-1, at 6 (citing
CMS, Consumer Info. & Ins. Oversight, State-Based Exchanges, https://perma.cc/JFT3-6EAK).

4 Bronze, gold, and platinum plans are designed to provide benefits that are actuarially equivalent

to 60%, 80%, and 90%, respectively, of the full value of benefits under the plan. 42 U.S.C.
§ 18022(d)(1).
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Centers for Medicare & Medicaid Services (“CMS™), an agency within HHS, may “provide for
a de minimis variation . to account for differences in actuarial estimates.” Id. § 18022(d)(3).

Sixth, the Act “seeks to make insurance more affordable by giving refundable tax credits
to individuals[.]” King, 576 U.S. at 482 (citing 26 U.S.C. § 36B). These “premium tax credits”
(“PTCs”) vary depending on an individual’s income—iﬁdividuals who earn more must pay more
toward the cost of their monthly premium-—but are generally pegged to the cost of the so-called
“benchmark silver plan,” or the; second-lowest-cost s.ilver plan offered within a market. See, e.g.,
26 U.S.C. § 36B(b)(3)}B)~(C). The Act initially made these tax credits available to individuals *
with incomes between 100% and 460% of tﬁe federal poverty level (‘.‘FPL”). 26 U.S.C.
§ 36B(c)(1)(A). During the COVID-19 pandemic, Congress—via the American Rescue Plan
Act of 2021, Pub. L. No. 117-2; 135 Stat. 4 (“ARPA”)—temporarily increased the generosity of
the ACA’s premium subsidies and expanded subsidy eligibility to ehrolle;:s with household
incomes above 400% of the FPL. The 2022 Inflation Reduction Act, Pub. L. No. 117-16'9, 136
Stat. 1818 (*IRA”), extended these enhanced subsides through 2025. The enhanced subsidies
are set to expire at the end of 2025.

PTCs are claimed on an individual’s tax return after the.end of the year, and are paid by
the Internal Revenue Sérvice (“IRS™). 26 U.S.C. § 36B(h). Rather than an enrollee paying the
entire insurance premium up front and then later claiming a credit toward that amount on the
taxpayer’s tax return, the Department of Health and Human Services (“IIHS”), the federal
agency that largely administers the ACA, may also make an advance payment of the premium
tax credit amount directly to the enrollee’s insurance provider. 42 U.S.C. §§ 18081, 18082. Such
credits are known as advance premium tax credits (“APTCs"). “APTCs act as a subsidy for low-

income individuals who could not afford to purchase insurance outright.” City of Columbus, 523
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F. Supp. 3d at 741. CMS is responsible for determining whether individuals meet the statutory
eligibility requiremeﬁts for APTCs, as well as for “redetermin[ing] eligibility on a periodic basis
in appropriate circumstances.’_’ 42 U.S.C. § 18081(f)(1)(B). The amount of the APTC owed
ultimately depends bn tﬁe individual’s income at the.end of the year, Thus, iﬂdividuals must ﬁle
a federal tax return_each year to “reconcile” the APTCs they received with the PTC amount they
ultimately qualify for based on their actual income during the applicable tax year. See 26 US.C.
§36B(D(1).

“Each year, HHS promulgates rules pursuant to its rulemaking authority under the ACA
and the Public Health Sgrvice Act (“PHS Act™). Such rules are the mechanisms by which HHS
makes ongoing adjustments to the ‘regulations and ﬁrocesses surrounding ACA insurance
markets.” City of Columbus, 523 F. Supp. 3d at 741.

B. The‘ Marketplace Integrity and Affordability Rule

On March 19, 2025, CMS issued a Notice of Proposed Rulemakiné for a proposed rule
that would implement “several regulatory actions aimed at stréngthening the integrity of the
[ACA] eligibility and enrollment systems to reduce waste, fraud, and abuse.” 90 Fed. Reg.
12,942 (Mar. 19; 2025) (“NPRM™). CMS further explained that it “expect[ed] these actions
would provide premium relief to families who do not qualify for [ACA] subsidies and reduce
the burden of . . . [ACA] subsidy expenditures on the Federal taxpayer.” Id. CMS received more
than 26,000 comments on the proposed rule. After reviewing those comments and revising
cértain provisions of the proposed rule, HHS issued (and publicly released) the Rule on June 20,
2025, and it was published in the Federal Register on June 25. 90 Fed. Reg. 27,074.

As relevant here, the Rule implements policies concerning the effectuation of new

Exchange coverage when a customer owes past-due premiums to an issuer, id. at 27,084-91; the
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requirement that recipients of APTCS file a federal tax return and reconcile those APTCs with
the recipient’s PTC amount, id at 27,113-17; and the procedures HHS uses to annually
redetermine Exchange enrollees’ eligibility to receive APTCs, id at 27,102-10. _The Rule
additionally makes changes to the procedures that HHS uses to verify enrollees’ eligibility for
APTCs, id. at 27,118-32; pauses an income-based special enrollment period (“SEP™), id. at
27,140-48; and amends certain verification procedures that apply to SEPs, id. at 27,148-52. The
Rule also updates the methodology used to calculate the “premium adjustment percentage,” id.
at 27,166-74, and makes adjustments to the allowable ranges of actuarial values applicable to
the different plan types sold on Exchanges, id. at 27,174-78.

HHS explained in the Rule’s iareamble that, “[b]ased on [its] review of enrollment data
and [its] experience fielding consumer complaints,” it believes that the “temporary expansion of
ACA premium subsidies” via the ARPA and IRA “resulted in conditions that were exploited_ to
improperly gain access to fully-subsidized coverage™ on Exchanges. Id at 27,074. More
specifically, “the widespread availability” of fully subsidized plans—i.e., plans with post-
subsidy net premiums of $0—*“created the incentive and opportunity for fraudulent and improper
enrollments. at scale,” either by individual enrollees wanting no-cost Exchﬁnge coverage or by
third-party brokers that collected commissions on improper enrollments that were made without
. customers’ knowledge. Id. The Rule purports to “take[] a carefully curated set of temporary
actions to immediately reduce the crisis-levels of impropér enrollments ovér the short-term as
the market readjusts to the new subsidy environment in which enhanced subsidies are no longer
available.” Id The Rule also implements a number of “permanent reforms to help the markets
reset to the changing subsidy environment to improve affordability and stability over the long-

term” Id

7
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Plainfiffs cbntend that the Rule“‘contains a number of provisions that, in their individual
and collective effect, will raise consumers’ premiums for plans on the Exchanges, limit coverage
lunder those plans, and deter millions of individuals from enrolling in coverage; léading to higher
uncompensated cafe costs for providers of last resort.” ECF 11;1, at 8. According to Plaintiffs,
“the [R]ule will lead to at least 1.8 million fewer beople enrolliﬁg on the Exchanges.” Id (citing
ECF11-2,at29 4)7 Plaintiffs argue that “[t]he [R]ule accomplishes this result through measures
that erode the value of coverage obtained through the Exchanges, impose barriers designed to
depress enrollment in the Exchanges, and impose further barriers limiting the availability of
subsidized insurance even for those enrollees that do successfully enroll.” Jd.

The Rule is set to take effect next week, on August 25, _2025, 90 Fed. Reg. 27,074, but
many of its prov-isions will apply to Exchange plans that will first be available in 2026, see id. at
27,178-79.

C. Procedural History

Plaintiffs are three city governments—the City of Columbus, Ohio; the Mayor and City
Council of Baltimore, Maryland; and the City of Chicago, Illinois (collectively the “City
Plaintiffs”}—and two nonprofit organizations, Main Street Alliance (“MSA”), a “national
network of small businesses,” and Doctors for America (“DFA”), an advocacy organization
consisting of “member physicians and medical trairnees .. .in all 50 states.” ECF 1,at 5-6 4
8—12. Plaintiffs seek review of agency action under the APA, claiming': that three of the Rule’é
provisions are contrary to law (Count I), and that those same.three provisions plus seven others

are arbitrary and capricious (Count I1).°> Id at 26 4] 74-82. On July 2, 2025, Plaintiffs filed a

5 While the Complaint and the initial Motion sought relief on the revocation of the low-income
SEP, Plaintiffs clarified in their Reply brief that they are no longer seeking a stay of that
provision given the enactment of Pub. L. No. 119-21 §§ 71301-71305. ECF 30, at 15 n.7.
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motion for preliminary relief, in which they seek a stay of the August 25, 2025 effective date of
the challenged Rule provisions under 5 U.S.C. § 705 or, in the alternative, a preliminary
injunction. See ECF 11. Defendants filed an opposition arguing that Plaintiffs lack standing to
bring suit and the provisions at issuc are lawful. See ECF 28. Plaintiffs filed a reply brief. See
ECF 30. The Court held a hearing on the Motion on August 14, 2025. See ECF 34 (Tr. of

Hearing). The Motion is now ripe for decision.

II. LEGAL STANDARDS

A. Preliminary Injunction / Section 705 Stay

A preliminary injunction is warranted when the movant demonstrates four factors: (1)
that the movant is likely to succeed on the merits, (2) that the movant will likely suffer irreparable
harm in the absence of preliminary relief, (3). that the balance of equities favors preliminary
relief, and (4) that injunctive relief is in the public interest. League of Women Voters of N.C. v.
North Carolina, 769 F.3d 224, 236 (4th Cir. 2014) (quoting Winter v. Nat. Res. Def. Council,
Inc.,555U.S. 7,20 (2008)); Frazier v. Prince George’s Cnty., 86 F.4th 537, 543 (4th Cir. 2023).
Where the government is a party the balance of ¢quities and public interest factors merge. Nken
v. Holder, 556 1U.8. 418, 435 (2009). ‘The movant must establish. all four elements to prevail.
Pashby v. Delia, 709 F.3d 307, 320-21 (4th Cir. 2013). A preliminary injunction is an
“extraordinary remed[y] involving the exercise of very far-reaching power [that is] to be granted
only sparingly. and in limited circumstances.” MicroStrategy, Inc. v. Motorola, Inc., 245 F.3d
335, 339 (4th Cir. 2001).

Section 705 of the APA permits a court to “issue all necessary and appropriate process
to postpone the effective date of an agency action or to preserve status or rights pending
conclusion of review proceedings” where “required and to the extent neces-sary to prevent

irreparable injury.” 5 U.S.C. § 705. “The factors governing issuance of a preliminary injunctioﬁ
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also govern issuance of a § 705 stay.” Casa de Maryland, Inc. v. 'Wolf, 486 F. Supp. 3d 928, 950
(D. Md. 2020) (qubting District of Columbia v. Dep’t of Agric., 444 F. Supp. 3d 1, 16 (D.D.C.
2020)). ' |

B. Review Under the APA

The APA requires courts to “hold unlawful and set aside agency action, findings, and
conclusions” that are “arbitrary, capricious, an abuse of discrétion, or otherwise not in
accordance with law.” 5 U.S.C. § 706(2)(A). Previously, “[w]hen a challenger assert[ed] that
an agency action conflicts with the language of a statute, [the reviewing court] generally
appl[ied] the twé-step analytical framework set forth in Chevron, U.S.A., Inc. v. Nat. Res. Def.
Council, Inc., 467 U.S. 837, 84243 (1984).” City of Columbus, 523 F. Supp. 3d at 744.
However, Loper Bright overturned Chevron and changed this Court’s role in reviewing an |
administrative agency’s interpretation of a statute. See Loper Bright Enters. v. Raimondo, 603
U.S. 369, 412 (2024). Section 706 of the APA requires courts to decide “‘all relevant questions
of law’ arising on review of agency action.” /d af 392 (quoting 5 U.S‘.C. § 706). “A court may
give weight to an agency’s authoritative interpretation but ultimately must rule on matters of
law.” Molina-Diaz v. Bondi, 128 F.4th 568, 57475 (4th Cir. 2025) (first citing Loper Bright,
603 U.S. at 2262; and then citing Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944)); see also
Loper Bright, 603'U.S. at 400-01 (“[A]gencies have no special compAetence in resolving statutory
ambiguities. Courts do.”). |

“The scope of review under the ‘arbitrary and capricious’ standard is narrow and a court
is not to substituté its judgment for that of the agency.” Motor Vehicle Mfrs. Ass’n of U.S,, Inc.
v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983). However, the agency must “articulate.

a satisfactory explanation for its action including a ‘rational connection between the facts found
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and the choice made.”” Id. (quoting Burlington Truck Lines v. United States, 371 U.S. 156, 168
(1962)). Agency action is generally considered arbitrary or capricious if the agency “has relied
on factors which Congress has not intended it to consider, entirely failed to consider an important
aspect of the problem, offered an explanation for its decision that runs counter to the evidence
before the agency, or is so implausible that it could not be ascribed to a difference in view or the
product of agency expertise.” Id.
IOL ANALYSIS

A. Standing

Standing is an “ineducible constitutional minimum” of federal jurisdiction. Lujan v.
Defs. of Wildlife, 504 U.S. 555, 560 (1992). “The party invoking federal jurisdic;tianbears the
burden of establishing” that it has s;tanding. Id. Where a plaintiff lacks standing, “there is no
case or contrbversy for the federal court to resolve.” TransUnion LLC v. Ramirez, 594 U.S. 413,
423 (2021) (citation omiﬁed). Standing “tends to assure that the legal questions presented to the
court will be resolved, not in the rarified atmosphere of a debating society, but in a concrete
factual context conducive to a realistic appreciation of the consequences of judicial action.”
Valley Forge Christian Coll. v. Ams. United for Separation of Church & State, 454 U.S. 464,
472 (1982). Thus, “[f]or a plaintiff to get in the federal couﬁhouse door aﬁd obtain a judicial
determination of what the governing law is, the plaintiff cannot be a mere bystander, but instead
must have a ‘personal stake’ in the dispute.” FO;Jd & Drug Admin. v. All. for‘ Hippocratic Med. ,
602 U.S.A367, 379 (2024) (quoting TransUnion, 594 U.S. at 423).

A plaintiff seeking relief in federal court must establish standing by showing: (1) that it
suffered an injury in fact, which is a concrete and particularized harm that is actual or imminent,
rather than hypothetical, (2) a causal connection between the injury and the challenged _conducf

that is fairly traceable to the defendant’s actions, and (3) a non-speculative likelihood that the
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injury will be redressed by a decis_ionr in the plaintiff’s favor. See Lujan, 504 U.S. at 560-61.
Only one Plaintiff must have standing for the case to proceed. See Outdoor Amusement Bus.
Ass’n, Inc. v. Dep’t of Homeland Sec., 983 F.3d 671, 681 (4th Cir. 2020); Bowsher v. Synar, 478
U.S. 714, 721 (1986).

| Defendants argue thgt each of Plaintiffs’ “alleged injuries rests on speculative predictions
about the Rule’s potential effects on a complex health insurance market and a multistep chain of
possibilities that is unlikely to materialize any time soon.” ECF 28, at 12. Plaintiffs maintain
that they “may (;hallenge the rule to protect themselves from [uncompensated caré costs and
higher premiums], just as othef providers of last resort were able to challenge other actions by
CMS that predictably increased the cost of healfh care.” ECF 30, at 7 (citing Massachusetts v.
US. Dep’t of Health & Hum. Servs., 923 F.3d 209, 225 (1st Cir. 2019); California v. Azar, 911
F.3d 558, 571 (9th Cir. 2018); Pennsylvania v. Trump, 351 F. Supp. 3d 791, 807 (E.D.. Pa. 2019),
aff’d, 930 F.3d 543 (3d Cir. 2019), rev'd on other grouﬁds, 591 ,U'S' 657 (2020); U.S. House of
Representatives v. Price, Civ. No. 16-5202, 2017 WL 3271445, at %] (D.C. Cir. 2017) (per
curiam)). For the reasons stated below, the Court finds that Plaintiffs have established standing
as to MSA and the City Plaintiffs based on the.increased premiums and uncompensated care
costs that are “predictable results” of the challenged provisioris of the Rule. City of Columbu;s,
453 F. Supp. 3d at 791. As noted at the hearing, the Court has some doﬁbt as to the extent of the
injury to DFA, see ECF 34, at 7:12-17, but the Court need not reach the question of standing for
DFA because only one Plaintiff must have standing for the case to proceed. See Outdoor
Amusement Bus. Ass’n, 983 F.3d at 681. Because the Courf has found that the other Plaintiffs

have standing to sue, the Court defers judgment on the question of DFA’s standing.

i Main Street Alliance
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Main Street Alliance is a “national association of approximately 30,000 small
businesses.” ECF 11-4 (Legler Decl.), at 1 §2. “[A]n association may have standing solely as
the representative of its members.” Warth v. Seldin, 422 U.S. 490, 511 (1975); see also Hunt v.
Wash. St. Apple Advert. Comm’n, 432 U.S. 333, 343 (1977) (“[A]n association has standing to
bring suit on behalf of its members.”). This is often called “associational” standing, which is a
typ'e of representational standing. White Tail Park, Inc. v. Stroube, 413 F.3d 451, 459 n.3 (4th
Cir. 2005). Here, as to MSA, Plaintiffs claim associational standing. For associational standing
to exist, an organization must demonstrate that (a) “‘its members would otherwise have standing
to sue in their own right; (b) the interests it seeks to protect are germane to the organization’s
pﬁrpose; and (c) neither the claim asserted nor the relief requested requires the participation of
individual members in the lawsuit.” Students for Fair Admissions, Inc. v. President & Fellows

of Harvard Coll., 600 U.S. 181, 199 (2023) (quoting Hunt, 432 U.S. at 343).

1. Member Standing to Sue

As noted, the first element of associational standing requires that at least one member of
each plaintiff organization has standing to sue in his or her ownright. /4 Defendants argue that
because Brooke Legler, the MSA member-declarant, ECF 11-4, fails to establish standing in her
own right, MSA does-not have associational standing to challenge the Rule. ECF 28, at 14.
Defendaﬁts aver that “MSA attempts to base its associational standing on a single declaration
from a member who owns a small business in Wisconsin and is enrolled in a health plan through
the ACA’s individual marketplace. ECF 28, at 12 (citing ECF 11-4,at 1 99 1-4). According to
Defendants, Legler “does not claim that any of the challenged Rule provisibns would impact her
directly or otherwise interfere with her eligibility to remain enrolled in her current Exchange
~ plan.” Id. at 13 (citation omitted). Further, Defendants maintain that Legler’s “assertion that the

Rule’s impact on insurance markets more broadly will necessarily cause Aer particular insurance
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premium to increase is likewise wholly speculative.” Id. (emphasis in original) (citation
omitted). Accordingly, Defendants conclude that Legler has “failed to establish that the future -
economic injury she claims she wilI suffer as a result of the Rule is sufficiently likely to
materialize, let alone imminently so.” Id. (cleaned up).

Plaintiffs respond that the Rule will “increase the cost of coverage,” and “leav[é]
members of [MSA] with the Hobson’s choice of retaining less generous but costlier coverage or
dropping out of coverage altogether.” ECF 30, at 4. Plaintiffs point to the declaration of Christen
Linke Young, a visiting fellow with the Brookixigs Center on Health Policy, ECF 11-2,at 1 {2,
to show that “each of the challenged provisions will increase coverage costs by
disproportionately driving younger and healthier people out of the Exchanges, worsening the
risk pool for those Wh(') remain, increasing costs, and adding to existing headwinds for the
individual insurange market.” ECF 30, at 5 (citations omitted). According to Plaintiffs, MSA’s
“small business members [] can’t opt out of the higher costs that will result from CMS’s rule.”
Id at7.

Defendants’ objection to Legler’s standing on the basis that she “does not claim that ahy
of the challenged Rule provisions would impact her directly or otherwise inferfere with her
eligibility to remain enrolled in her current Exchange plan,” ECF 28, at 13, appears to be based
on an incomplete reading of her declaration. Legler explains in detail her significant underlying
condition, the cost of essential medication to treat that condition, and the freedom the ACA gave
her to operate her small business while still maintaining affordable health insurance despite her
condition. ECF 11-4, at 2 §9 6, 8. She goes on to explain that she “bperate[s] [her] business on
narrow margins” and the new Rule will “cause [her] health insurance coverage costs to increase

to a level that [she] cannot afford.” Id at 3 §11. Legler explicitly affirms that “continuing [her]
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business wquld not be an option” because the Rule will “cause [her] health insurance coverage
costs to increase to a level that [she] cannot afford.” Id. at 3 Y 11, 12. Legler attests that she
would be “forced either to find different employment with employer-sponsored insurance, or to
terminate [her] business and explore other coverage options through Wisconsin’s BadgerCare
system.” Id 9 11. Thus, Legler sta-tes with precision how the regulation change will directly
impact her.

Defendants further argue that Legler “provides no factual basis for assuming that, even
if there were some increase in her premium (whether caused by the Rule or not), she would
ineluctably decide to drop her Exchange coverage, close down her business, and seek insurance
elsewhere, notwithstanding he_r satisfaction with her current Exchange plan and the uncertainty
of finding alternative coverage that is both adequate and affordable.” ECF 28, at 13. This
reading of Legler’s declaration is inaccurate. Legler affirms that she “take[s] a biologic” which
costs about $10,000 per month, ECF 11-4, at 2 6, and she “would not be able to afford this
medication without health insurance, or with a less comprehensive insurance plan,” id. She
emphasizes that the new Rule will “cause [her] health insurance coverage costs to increase to a
level that [she] cannot afford.” Id at3 9 11. According to Legler, “[c]ontinuing [her] business
would not be an option ip this circmnétance, because [she] need[s] to have access to affordable
insurance that will cover the medications [she] need[s].” Id § 12. An “increase in premiums
constitutes economic harm and is [] ‘a cI.assic and paradigmatic form of injury in fact[.]’” City
of Columbus, 453 F. Supp. 3d at 787 (quoting Air Evac EMS, Inc. v. Cheatham, 910 F.3d 751,
760 (4th Cir. 2018)). Legler’s attestations are thus sufficient to establish injury-in-fact for Article

111 standing purposes.
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Further, ‘;he Court is satisfied that thié injury is sufficiently likely to materialize, given
the conclusions reached by independent experts on the effects of the Rule and the fact that at
least one QHP insurer has alréady raised rates for 2026, See ECF 11-2, at 11 4 29 (explaining
that the Rule is expeéted “to increase net premiums for people receiving financial assistance,
increase gross premiums for at least some plans, and impose additional administrative
obstacles”); see alse United Healthcare, Optimum C}zoice, Inc., Part II: Actuarial
Memorandum: PUBLIC; Maryland 2026 Individual Exchange Rates 7 (May 22, 2025),
hﬁps://perma.cc/35L2-M49D (increasing premiums to account for impact of Rule). Legler is
not required to prove that she has suffered actual injury before filing suit. See Adamsv. Watson,
10 F.3d 915, 921 (1st Cir. 1993) (“[I]t could hardly be thought that administrative action likely
to cause harm cannot be challenged until it is too late.” (quoting Rental Hous. Ass’n of Greater
Lynnv. Hilfs, 548 I.2d 388, 389 (1st Cir. 1977))). Rather, Legler has shown enough to establish
that there is a “‘substantial risk’ that the harm will occur,” Susan B. Anthony List v. Driehaus,
573 U.S. 149, 158 (2014) (quoting Clapper v. Amnesty Int'l, US4, 568 U.S. ?;98, 409, 414 n.5
(2013)). Accordingly, Legler has suffered a concrete injury sufficient for Article III standing.

Separately, Defendants argue that the claimed harm is not traceable to the Rulg
provisions. ECF 28, at 13. “For an injury to be traceable, ‘there must be a causal connection
between the injury and the conduct complained of® by the plaintiff.” Air Evac EMS, Inc., 910
F.3d at 760 (quoting Lujan, 504 U.S. at 560). “The causation requirement precludes speculative
linksfthat is, where it is not sufficiently predictable’how third parties would react to government
action or cause downstream injury to plaintiffs.” Al for Hippocratic Med., 602 U.S. at 383
(citing Allen v. Wright, 468 U.S. 737, 757-59 (1984)). Although a plaintiff’s theory of standing

may “not rest on mere speculation about the decisions of third parties[,]” it may “rel[y] instead
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on the predictable éffect (ﬁ' Government action on the decisions of third parties.” Dep’t of Com..
v. New York, 588 U.S. 752, 768 (2019). In short, to establish causation, a plaintiff must show “a
predictable chain of events leading from the government action to the asserted injury—in other
words, that the government action has caused or likely will cause injury in fact to the plaintiff.”
All. for Hippocratic Med., 602 U.S. at 385. Here, Plaintiffs have clearly articulated this
“predictable chain of events.” Id. |

According to Defendants, “CMS attributes the estimated increase in 2026 premiums” not
to the changes embodied in the Rule, but “to the expiration of thé enhanced subsidies that were
enacted during the COVID-19 pandemic—a statutory change that Plaintiffs do not challenge.”
ECF 28, at 14 (citing 90 Fed. Reg. at 27,212). Defendants posit that “the Rule will actually cause
premiums to be lower than they would be otherwise in that post-expiration environment.” Id
(emphasis in original) (citations omitted). In response, Plaintiffs argue that “CMS cites to the
rule’s regulatory impact analysis, which projects that it will lead to lowéred premiums ... [bJut
this was based entirely oﬁ a projected decrease from the termination of the low-income special
enrollment period.”® ECF 30, at 5 n.1. Plaintiffs point out that “CMS acknowledges that the
remaining challenged provisions will increase premiums and net costs for consumers, and indeed
the agency repeatedly points to these acknowledgements to defend the rationality of its
rulemaking.” Id. (citations omitted).

The Court is .unpersuaded by Defendants’ attempt to blame the increased cost of
premiums on the expiration of subsidies alone. First, CMS itself has acknowledged in various

sections of the challenged provisions that there will be increased premiums and costs for

6 Plaintiffs clarify that the “projection was never credible, but any dispute on this score is now
immaterial, as Plaintiffs no longer challenge” the Rule’s provision addressing termination of the
low-income special enrollment period. ECF 30, at 5 n.1.
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consumers as a result of the implementation of the Rule. See 90 Fed. Reg. at 27,212; see also
id. at 27,107 (reconfirming eligibility rule); id. at 27,171 (premium adjustment percentage); id.
at 27,176-77 (actuarial value calculations); id. at 27,192 (guaranteed issue); id. at 27,116
(failure-to-reconcile policy); id. at 27,119, 27,131 (data matching policies). And as Plaintiffs
point out, the Court “[need not] guess how the market will respond to the rule; insurers have
already begun to increase their rates in response to the rule.” ECF 30, at 6. In issuing 2026
Individual Exchange Rates in Maryland, UnitedHealthcare issued the following statement: “An
adjustment of 1.009 was applied to account for the impact of the CMS 2025 Marketplace
Integrity and Affordability Proposed Rule. We believe thz;t the changes in the proposed rule,
including shortening of the open enrollment period and stricter verification requirements, will
lead to healthier enrollees leaving the market arid an overall worsening of the risk pool.” United
Healthcare, Optimum Choice, Inc., Part III: Actuarial Memorandum: PUBLIC; Maryland 2026
Individual Exchange Rc;vtes 7 (May 22, 2025), https://perma.cc/35L2-M49D, Thus, the Court
finds that Plaintiffs have offered “independent analyses and issuers’ explanations [to]
confirm . . . that Defendants’ actions [will] cause[] price increases.” City of Columbus, 453 F.
Supp. 3d at 789. Finally, while the expiration of subsidies will plausibly cause an increase in
premiums, that fact does not defeat causation, as Defendants’ actions need not be “the sole or
even immediate cause of the injury.” Sierra Club v. U.S. Dep’t of the Interior, 899 F.3d 260,
284 (4th Cir. 2018). Accordingly, the injury is fairly traceable to Defendants® conduct because
Plaintiffs have established that “insureds and issuers reacted in predictable ways to Defendants’
actions.” City of Columbus, 453 F. Supp. 3d at 789,

Defendants do not appear to directly challenge redressability. See ECF 28. The Court is

satisfied that the relief sought here—a stay enjoining the agency from enforcing the challenged
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provisions—would redress Plaintiffs’ injuries by “ameliorating the predictable results of
Defendants’ challenged actions.” City of Columbus, 453 F. Supp_. 3d at 792. As such, Legler
has established standing to sue in her own right, and therefore MSA also has associational
standing to sue, so long as the organization can satisfy the second and third prongs of
associational standing.
2. Interests Germane to Organization’s Purpose

As discussed, the second element of associational standing requires that the interests the
organization “seeks to protect are germane to the organization’s purpose.” Students for Fair
Admissions, Inc., 600 U.S. at 199 (quotation marks and citation omitted). Shawn Phetteplace,
the National Campaigns Director at MSA, indicates that “MSA [] seeks to amplify the vc;ices of
its small business membership by sharing their experiences with the aim of creating an economy
where all small busingss owners have an eq_ual opportunity to succeed.” ECF 11-3, at 1 ¥ 2.
According to' Phetteplace, “MSA’s founding was directly focused on the passage of tﬁe [ACA],
and the organization has remained focused on the subsequent strengthening of the law over the
past 15 years.” Id. at 29 6. “According to a recent survey, 6ver 45% of MSA members access
health insurénce either through the marketplace or Medicaid.” Jd. 3. Defendants do not
contend that the interests of Plaintiffs in protecting their members’ ability to operate their
businesses with affordable health insurance are not germane to MSA’s purpose. The Court is
-therefore satisfied that the interests MSA seeks to protect are “germane” to MSA’s
_ organizational purposes.

3.  Individual Member Participation

The third element of associational standing requires that “neither the claim asserted nor
the relief requested requires the participation of individual members in the lawsuit.” Students
for Fair Admissions, Inc., 600 U.S. at 199 (quotation marks and citation omittéd). “*[IIndividual
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participation’ is not normally necessary when an association seeks prospective or injunctive
relief for its members . . . .” United Food & Com. Workers Union Loc. 751 v. Brown rGrp., Inc.,
517 U.8. 544, 546 (1996} (quoting Hunt, 432 U.S. at 343)._ |

.Plaintiffs seek a stay under § 705 of the APA, not monetary damages. If MSA’s members
were to each bring suit on their own behalf, the challenged c-onduct would generally implicate
the same facts, the same defendants, and the same arguments regarding rulemaking procedure.”
The Court is thus satisfied that the participation of individual members is not necessary. In sum,
MSA has established associational standing to sue.

ii.  City Plaintiffs .

The Court now turns to standing for the City Plaintiffs. As noted, to establish injufy in
fact, “a plaintiff must show that he or she suffered ‘an invasion of a legally protected interest’
that is ‘concrete and particulaﬂzed’ and ‘actual or imminent, not conjectural or hypothetical,””
Spokeo, Inc. v. Robins, 578 U.S. 330, 339 (2016) (quoting Lujan, 504 U.S. at >560). A future
injury must be “certainly impending.” Clapper, 568 U.S. at 409. “If a defendant’s action causes
an injury, enjoining the action or awarding damages for the action will typicaily redress that
injury.” All. for Hippocratic Med., 602 U.S. at 381.

Plaintiffs argue that “[b]y driving up the rate of uninsured or underinsured individuals
within the city Plaintiffs’ jurisdictions, the rule would force these cities to devote additional
funding, personnel, and other resources to subsidizing and providing uncompensated care for
their residents.” ECF 11-1, at 44. The City Plaintiffs will “have no choice but to take on

increased costs as a direct result of the rule’s impact on the healthcare marketplace.” ECF 30, at

7 Additionally, Defendants have not asserted that individual member participation is required for
the relief requested.
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7. According to Plain‘tiffs, the cities “must provide' care whether or not [residents] are
compensated by insurance,” thus as “providers of last resort,” they are able to challenge the
actions by CMS that “predictably increase[] the cost of health _care.” Id The Court finds that
this is sufficient to show injury-in-fact, as the City Plaintiffs will bear additional economic costs

_that come with treating people left uninsured by the implementation of the Rule. See City of
Columbus, 453 F. Supp. 3d at 787-88 (finding plaintiffs had standing to sue where policies
shifted costs onto city governments to provide uncompensated healthcare); see also
Massachusetts, 923 ¥.3d at 223 (finding injury-in-fact where “the -Commonwealth has
demonsirated that there is a substantial risk of fiscal inj ufy to itself™).

Defendants maintain that the injury claimed by City Plaintiffs “lies ét the end of a highly
attenuated chain of possibilities.” ECF 28, at 16 (citation omitted). Defendants argue that “the
budgetary harms they fear could materialize only if (1) the Rule provisions Plaintiffs challenée
cause a certain number of individuals currentiy enrolled in Exchange plans to disenroll or
otherwise lose coverage, and (2) a portion of that recently uninsured group—which, Plaintiffs
note, is likely to be ‘-relatively- young[] and health[y],’—seéks medical care (3) in the city
Plaintiffs’ jurisdictions (4) speciﬁc.ally at city-run health care facilities (rather than privately
operated ones) or through a city-funded emergency medical service and (5) receives services at
such a rate that i:he cities (6) are required to increase the budgets for their respective public health
departxﬁents to cover that increase in potentially uncompensated care.” | ECF 28, at 16 (citing
ECF 11-2, at 2  5). Defendants aver that standing cannot derive from such a “lengthy chain of
assumptions.” ECF 28, at 17 (citing Chambliss v. Carefirst, Inc., 189 F. Supp. 3d 564, 569 (D.

Md. 2016)).
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Importantly; however, “[a] causal chain does not fail simply because it has several ‘links,’
provided those links are not hypothetical or tenuous.” Maya v. Centex Corp., 658 F.3d 1060,
1070 (9th Cir. 2011) (internal quotation marks and citation omitted); see also California, 911
E.3d at 571 (finding standing where the interim final rules “first le[]d to Women losing employer-
sponsored contraceptive coverage, which [] then result[ed] in economic harm to the states”). In
City of Columbus v. Trump, Ju‘dge Chasanow, in evaluating a nearl.y identical fact pgttgm
invol{/ing the same plaintiffs, held that the plaintiffs had stand_iﬁ'g to challenge the provisions at
issue in that case. 453 F. Supp. 3d at 788. There, defendants lodged a similar argument to the
one advanced here, namely that the alleged injury to the plaintiffs was founded on a “number of
uncertain links in the causal chain, which are either premised 6n invalid assumptions or are
attributable to the City Plaintiffs themselves.” Id Judge Chasanow noted that “this challenge
does not dispute that budgetary outlays constitute injury in fact but rather focuses on
traceability.” Id. Ultimately, Judge Chasanow held that Plaintiffs “tie[d] ... the challenged
provisions of the 2019 Rule to increased costs, inaccessibility of quality coverage, and rises in
the uninsured and underinsured rates.” Jd. at 790-91. -The holding was based on numerous
“allegations outlin[ing] the predictable results of the 2019 Rule.” Id. at 791.

Here, the City Plaintiffs have adequately “outline[d] the predictable results” of the
challenged provisioné of the Rule. Id. First, Plaintiffs have pointed to sufficient record evidence
to establish that the rate of uninsured people will go up as a direct result of the implementation
(;f the Rule, a fact confirmed in the Rule itself. See ECF 11-2, at 2 Y 4 (estimating 1.8 million
more people will be insufed as a result of the Rule); see also 90 Fed. Reg. at 27,074, 27,213
(acknowledging that the Rule will cause at least 800,000 Alﬁeﬂcans to lose coverage). As Young

explains, “[t]he decrease in Marketplace enrollment and increase in the uninsured will result in
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[an] increased burden of uncompensated care, especially for safety net providers.” ECF 11-2, at
39 6. Dr. Olusimbo Ige, the Commissioner of Chicago’s Department of Public Health, explains
that “[ijn Chicago’s experience, the uninsured and underinsured disproportionately rely on
ambulance services for transport to the emergency department.” ECF 11-9, at 5-6 ' 14. Because
such individuals are “more likely to wait until their conditions become more severe and then use
ambulgnce services to receive necessary care...[a] higher number of uninsured and
underinsured individuals will therefore result in more ambulance transports for which Chicago
does not receive reimbursement and thus must make up for the shortfall in its.budget.” Id
Additionally, Ige affirmed that “[t]he Rule would significantly increase barriers to coverage and
the number of uninsured residents, increaée health care costs for residents, and further burden
the City’s health care safety net.” Id at3 6.

Similarly, Edward Johnson, the Assistant Public Health Commissioner for External
Affairs for the Columbus Department of Public Health, and Faith Leach, the Chief
Administrative Officer of the City of Baltimore, outlined the same effects on the cities of
Columbus and Baltimore. See ECF 11-7 (Johnson Decl.), at 2-3 9 9-11 (noting that if the rate
of uninsured individuals increases; the health care system designed to serve the uninsured
residents within the community “will necessarily see even more patients; and either Columbus
will have to provide them with additional funding or they will have to-decrease the range of
sewices or patients they are able to cover™); ECF 11-8 (Leach Decl.), at 3—4 9 12, 13 (explaining
that an increased uninsured rate will cause “further strain on a system that i.s already
overstretched,” and more ambulance calls for which Baltimore does not receive reimbursement
and must make up for in its budget). What is more, the Rule itself acknowledged that if enrollees

become uninsured as a result of the Rule, they “may face higher costs for care and medical debt
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if care is needed,” and that “[t]hese costs may, in turn, be incurred by hospitals and municipalities
in the form of uncompensated care.” 90 Fed Reg. at 27,192; see also 90 Fed. Reg. at 27,213
(acknowledging that an “‘increase in the rate of uninsurance may impose greater burdens on the
health care system through strain on emergency departments™).

Accordirigly, the Court finds that the City Plaintiffs have sufficiently shown that they are
likely to suffer financial injury because the Rule will directly lead to increased costs incurred by
the City Plaintiffs in the form of shouldering the expense of uncompensated care. Further, the
asserted immineni: fiscal injury is clearly “fairly traceable” to the Defendants’ actions. Lujan,
504 U.S. at 560-61. Asto redressability, a stay preventing the challenged provisions from going
into effect would unquestionably stop the alleged fiscal injury from occurring. Therefore, the
City Plaintiffs have established standing.®

B. Motion to Stay

As iloted above, Plaihtiffs‘challenge nine provisions as either contrary to law, arbitrary
and capricious, or both. Plaintiffs initially challenged the revocation of the low-income SEP in
their opening brief but abandoned that claim on Reply. See ECF 30, at 15 n.7 (“Given the
enactment of Pub. L. No. 119-21 §§ 71301-71305, Plaintiffs no longer seek a Section 705 stay
with respect to the revocation of the low-income special enrollment period.”). Plaintiffs separate
their challenges into three categories: chéllenges to provisions that erode the value of coverage,
challenges to provisions that impose barriiars on enrollment, and challenges to provisions that
limit the availability of subsidized coverage. ECF 11-1, at 2.

Plaintiffs’ first three challenges under the “erosion of the valie coverage” section seek

relief from a provision imposing a monthly surcharge of $5 on enrollees to reconfirm eligibility,

8 As previously described, the Court need not reach the question of standing for DFA at this time. .
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a provision revising the premium adjustment methodology, and a provision revising the actuarial
value policy. See generally ECF 11-1. Plaintiffs’ next two challenges under the “barriers to
enrollment” section seek relief from a provision requiring enrollees to pay past-due premiums
before receiving new coverage and a provision adding verification requirements for SEP
enrollments. Id.  Plaintiffs’ final three challenges under the “limiting the availability of
subsidized' coverage” section seek relief from a provision re-instituting a policy regarding
faiIure-to—reconcile.tax data and two provisions requiring heightened income verification when
a person’s projected annual income does not match IRS data or when tax data is unavailable. /d
The Court will address each challenge in turn.

1. Likelihood of Success on the Merits

L Eligibility Redetermination / Imposition of a “Junk Fee”

As noted, a taxpayer is eligible for tax credits to cover the cost of premiums if he or she
enrolls in coverage through the Exchange, falls within the si)eciﬁed income thresholds, and lacks
an offer for other affordable health insurance. 26 U.S.C. § 3.6B(c)(1), (2). As Plaintiffs describe,
“[tlhe amount of the tax credit is determined by the taxpayer’s income and the cost of a
benchmark plan offered through the Exchange.” ECF 11-1, at 20 (citing 26 U:S.C. § 36B'(b)).
Additionally, “[e]ligibility for, and the amount of, APTCs turn on the same statutory criteria.”
Id. (first citing 42 U.S.C. § 18081(a)(2), and then citing id. § 18082(a)(1)). The Rule provides
thét- (1) if an enrollee does not submit an application for an updated APTC eligibility
determination for plan year 2026 on or before the deadline to select Exchange coverage and (2)
that enrollee’s post-APTC premium will be zero dollars (i.e., the enrollee’s coverage will be
fully subsidized), then (3) the Exchange “must decrease the amount of”* the APTC “applied to

the [enrollee’s] policy such that the remaining monthly premium owed for the policy equals $5.”
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90 Fed. Reg. at 13,031. Plaintiffs colorfully describe this requirement to reduce the value of the
APTC by at least $5.00 a month as a “junk fee.” ECF 11-1, at 20.

To justify the fee, Defendants argue that “many consumers are unknowingly enrolled in-
[subsidized Exchange] plans or in multiple forms of coverage” because lbrokers allegedly
improperly enroll consumers in fully subsidized plans to earn commission payments. ECF 28,'
at 32. According'to Defendants, these “improper enrollments can persist due to enrollees being
continuously reenolled in fully subsidized Exchange plans from year rto year without having to
take any action.” Id De’fendants maintain that “[t]he Rule [] addresses this enrollment issue by
‘prompt[ing]’ individuals enrolled in fully subsidized Exchange plans ‘to update or confirm’
their eligibility for such plans ‘or else pay a $5 monthly premium’ until they do so.” Id. at 33
(first quoting 90 Fed. Reg. at 27,103; and then citihg id. at 27,102).°

As the basis for the agency’s authority, Defendants argue that the “ACA prants the HHS
Secretary the authority to ‘establish a program’ for making [APTC] eligibility determinations
and to ‘establish procedures’ for ‘redetermin[ing] eligibility on a periodic basis in appropriate
circumstances.”” ECF 28, at 34 (first quoting 42 U.S.C. § 18081(a)(1); and then quoting id.
§ 18081(f)(1)(B)). Plaintiffs acknowledge the agency’s obligation to redetermine eligibility on
a periodic basis in appropriate circumstances. ECF 11-1, at 20 (citations omitted). However,
they argue that “CMS’s authority under .the statute is to -deterrnirfl—e whether the statutory criteria
for APTC eligibility are met, not to alter those criteria.” Id. (emphasis added) (citing Neumann
V. Prudentiql Ins. Co. of Am., 367 F. Supp. 2d 969, 975 (E.D. Va, 2005)). Plaintiffs contend that

“[n]othing in section 18081 or the remainder of the Act grants CMS the power to change the

? The Rule states that “the full amount of” an enrollee’s APTC will be “reinstate[d]” once the
enrollee submits an application “confirm[ing] [their] eligibility for APTC that covers the entire
monthly premium.” 90 Fed. Reg. at 27,102.
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statutory calculation” to reduce APTCs by $5 per month for applicants who automatically re-
enroll in a plan that would otherwise be fully subsidized. Id.

‘Relying on 42 U.S.C. § 18081(a)(2), Defendants counter that the “ACA tasks HHS with
‘determining” whether individuals enrolled in Exchange plans ‘meet[] the income and coverage
requirements’ for claiming PTCs, and with determining ‘the amount’ of those tax credits.” ECF
28, at 34 (quoting 42 U.S.C. § 18081(a)(2)).!° Defendants further argue that it is “likewise
HHS’s responsibility to determine an Exchange enrollee’s eligibility for APTCS and to calculate
the amount of those APTCs (which mirror the applicable PTC amount).” Id. (first citing 42
U.S.C. § 18082(a)(1), (3); and then citing 45 C.F.R. § 155.305(f)(5)). Importantly, however, 26
U.S.C. § 36B provides a formula for calculation of tax credits, which is determined by income
and the cost of a benchmark plan offered through the Exchange. That statutory provision states:

The premium assistance amount determined under this subsection with respect to
any coverage month is the amount equal to the lesser of—

(A) the monthly premiums for such month for 1 or more qualified health
plans offered in the individual market within a State which cover the taxpayer,
the taxpayer’s spouse, or any dependent (as defined in section 152) of the
taxpayer and which were enrolled in through an Exchange established by the State
under 1311 of the Patient Protection and Affordable Care Act, or

(B) the excess (if any) of—

(i) the adjusted monthly premium for such month for the applicable second lowest
cost silver plan with respect to the taxpayer, over
(i) an amount equal to 1/12 of the product of the applicable percentage and the
taxpayer’s household income for the taxable year.

10 Under 42 U.S.C. § 18081(a)(2), the Secretary “shall establish a program meeting the
requirements of this section for determining . . . in the case of an individual claiming a premium
tax credit or reduced cost-sharing under section 36B of title 26 or section 18071 of this title—
(A) whether the individual meets the income and coverage requirements of such sections; and
(B) the amount of the tax credit or reduced cost-sharing.”
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26 U.S.C. § 36B. The agency canndt utilize its general rulemaking authority to override explicit
statutory provisions. See Az’r All. Hous. v. EP4, 906 F.3d 1049, 1061 (D.C. Cir. 2018) (“[I]t is
well established that an agency may not circumvent specific statutory limits on its actions by
relying on separate, general rulemaking authority.”). As such, CMS lacks authority to tinker
with the premium cost structure outlined in 26 U.S.C. § 36B. |
Relatedly, CMS does not have the authority to change the statutoty formula for APTCs
under 42 U.S.C. § 18081(f)(1)(B). That section provides .that the Secretary of HHS “shall
establish procedures by which the Secretary or one of such other Federal ofﬁceré—redetermines
eligibility on a periodic basis in appropriate circumstances.” 42 U.S.C. § 18081(H(1)(B). The
Court finds that the relatively limited grant of authority to “redetermine[] eligibility” for APTCs
under “appropriate circumstances” does not encompass broad power to adjust the amount of
APTCs, which are set according to a statutory formula. Id According to Defendants, “the
provision’s very purpose is to facilitate HHS’s ébility to redetermine enrollees’ eligibility to
remain enrolled in fully subsidized Exchange plans, and the ‘procedure[]” HHS opted for in the
Rule is the assessment of a.nominal premium that is designed to prompt certain enrollees to
affirmatively reconfirm their eligibility.” ECF 28, at 34 (emphasis in original) (quoting 42
U.S.C. ‘§ 18081(H)(1)(B)). But “an agency may not rewrite clear statutory terms to suit its own
sense of how the statute should operate.” Util. Air Regul. Grp. v. EP4,573 U.S. 302,328 (2014).
Merely stating that the purpése of the provision comports with the agency’s general rulemaking
authority to “redetermine eligibility” does nothing to address Plaintiffs’ argument that
Defendants were not free to choose a procedure that “change[d] the statutory calculation in this
way.” ECF 11-1, at 20. Defendants’ interpretation of its authority stretches the “redetermine

eligibility” language beyond its plausible meaning and scope. See Util. Air Regui. Grp., 573
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U.S. at 328 (*Agencies are not free to “adopt . .. unreasonable interpretations of statutory
provisions and then edit other statutory provisions to mitigate the unreasonableness.” (quotation
marks and citation omitted)). In short, the authority to verify eligibility does not infuse the
agency with authority to re-write Congress’s unambiguous statutory formulas. Indeed, even
Defendants, in a separate section of their brief, explicitly acknowledge that tax credits are based
on a statutory formula:

Eligibility to claim such a premium tax credit [] is governed by the

Internal Revenue Code [], which provides that an ‘applicable taxpayer’

whose annual household income is below a certain level can claim on his

federal return a PTC amount that turns on (1) the percentage of annual

household income that the individual is required to contribute to monthly

health insurance premiums (as prescribed by statute) and (2) the monthly

premium cost of a “benchmark” silver plan on the relevant Exchange.!!
ECF 28, at 24 (citing 26 U.S.C. § 36B(b)(2)-(3)).12

The Court finds that HHS lacks the authority to impose a fee on plans that would

otherwise be fully subsidized through APTCs via the formula prescribed by Congress. There
are explicit formulas in the statutes for calculating APTCs, and Defendants do not have authority
to re-write those formulas by reading broad authority into the limited statutory directive allowing

HHS to “redetermine[] eligibility” for enrollment under “appropriate circumstances.” 42 U.S.C.

§ 18081(H(1¥B). Additionally, the Court agrees that the “Treasury’s obligation is to pay the

1 Defendants further acknowledge that “[a]n individual’s eligibility for these APTCs is tied to
his or her eligibility for PTCs[.]” ECF 28, at 25 (citing 42 U.S.C. § 18082(c)).

2 Though certainly not conceding the point, Defendants at least acknowledged at the hearing
that there exists an incongruity between the imposition of the $5.00 charge and the statutory
framework for setting APTCs. See ECF 34, at 72:9-15 (“And I think, Your Honor, if I were to
concede of the three contrary to law claims here, this one [the “junk fee”], I think, is a little bit
less clear-cut for us in that [the question] does amount to, is this Agency’s authority to re-
determine eligibility, does that encapsulate its ability to -- or its obligation, also, to determine
eligibility for a set amount of an advanced premium tax credit?”). '
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amount that would be owed under the section 36B formula, not a different amount arbitrarily
selected by CMS.” ECF 11-1, at 21.

In short, Plaintiffs are likely to succeed in showing that the “junk fee” provision is
contrary to law becausé applicants cannof be compelied to pay a fee that is untethered to the

statutory formula.'?

ii. Revised Premium Adjustment Percentage Methodology

The ACA directs the HHS‘ Secretary to determine an annual “premium adjustmenf
percentage” based on “the average per capita premium for health insurance coverage in the
United States for the preceding calendar year.” 42 U.S.C. § 18022(c)(4). This measure of
premium growth is then used to set thc.rate of increase for a number of parameters defined in-
the ACA, such as the maximum annual limitation on cost sharing under Exchange plans, see 45
C.F.R. 156.130(a). Becausé the IRS traditionally adopts the same premium growth indexing
methodology as HHS, the rﬁethodology used to calculate the premium adjustment percentage
also affects how PTC and APTC amounts are calculated and,_by extension, the cost of health
care coverage on Exchanges."* See 90 Fed. Reg. at 27,171. HHS presently only considers
premiums for employer-sponsored coverage in the premium adjustment percentage calculation,

not insurance purchased by individuals on the marketplace. The Rule, however, incorporates

13 Because the Court finds that Plaintiffs are likely to succeed on their argument that this
provision of the Rule is contrary to law, the Court need not reach Plaintiffs’ alternative argument
that adopting the provision was arbitrary and capricious.

14 In the reply brief, Plaintiffs confirmed: “[a]s expected, after we filed our opening brief, the
IRS followed its ordinary practice of deferring to CMS’s calculation, thereby confirming that tax
credits will be lower for Exchange enrollees across the board.” ECF 30, at 12 (first citing Rev.
Proc. 2025-25, https://perma.cc/SZ5A-LDBG; and then citing Gideon Lukens and Elizabeth Zhang,
Centers for Budget & Policy Priorities, Administration’s ACA Marketplace Rule Will Raise
Health Care Costs for Millions of Families (Aug. 1, 2025), https:/perma.cc/VZ43-SNIY).
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individual insurance market data into this measure. Id. at 27,169. Section 1302(c)(4) of the
ACA and § 156.130(e) provide that the premium adjustment percentage is the percentage (if any)
by which the average per capita premium for health. insurance coverage for the preceding
calendar year exceeds such average per capita premium for health insurance for 2013. Id. at
27,166. In response to the proposed rule, commenters expressed concern that “individual market
premiums should not be used to measure premium growth since 2013 because premiums in the
early years of ACA were volatile[.]” Id. at27,173.

Plaintiffs contend that “[a] s a result” of the Rule’s incorporation of individual plan prices
into the prémium growth indexing methodology, “the maximurm out-of-pocket limit in 2026 will
be about $450 higher for an individual and $900 higher for a family than it otherwise would have
been.” ECF 11-1, at 24 (citing 90 Fed. Reg. at 27,206). According to Plaintiffs, “[t]his will lead
to increased premiums across the board and 80,000 fewer enrollments in the Exchanges under
CMS’s own estimates, running the risk of a spiral of a worsening risk pool and increased
premiums, as well as highérr volumes of uninsured patients,being seén by health centers.” Id.
(internal quotation marks and citations omitted). Plaintiffs argue that “CMS acknowledged that
its choice ran contrary to the Act’s goals, but it brushed this concern aside, reasoning that it
didn’t need to take these issues into account when it exercised its discretion under section
18022(c)(4) to adopt an ‘appropriate’ methodology.” ECF 11-1, at 25 (first citing 90 Fed. Reg.
at 27,172, then citing 90 Fed. Reg. 12,942, 12,990 (Mar. 19, 2025)). Plaintiffs conclude that
“CMS was not free to disregard the costs it was imposing on Exchange enrollees.” Id.

Defendants do not dispute that the new Rule will affect the cost of Exchange plans. See
ECF 28, at 50 (“HHS acknowledges that the new methodology will increase the maximum

annual limitation on cost sharing and net premiums for enrollees with incomes under 400 percent
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of the FPL, which could in turn negatively impact the cost of Exchange coverage and
enrollment.” (citing 90 Fed. Reg. at 27,171, 27,206-07)). HoWever, Defe;ndants maintain that
“any such impact would be a consequence of Congress’s decision to tie the value of certain
forms of financial assistance under the ACA to the premium adjustment percentage.” ECF 28, -
at 50 (emphasis in original). Defendants also argune that “HHS [] concluded—and reasonably
so—that a premium adjustment pércentage methodology that considers ‘all private health
insurance premiums’ is ‘more consistent with” that congressional intent and the ACA’s text.”
ECF 28, at 50 (quoting 90 Fed. Reg. at 27,172). In the Rule, CMS explained that “[blecause the
role of the premium adjustment percentage is to appropriately index various parameters defined
in the ACA, the primary consideration for setting the value of the premium adjustment
percentage should be whether it accurately and comprehensively captures the rate of premium
growth in the United States rather than the impact of the indexing methddology on net premiums,
enrollment, access to health care, health outcomes, or out-of-pocket costs for thése who receive
non-covered or out-of-network care.” 90 Fed. Reg. at 27,172. According to the agency,
“[c]onsidering these other impacts.when setting the premium adjustment percentage may result
in a measure of premium growth that does not accurately reflect actual premi@ growth in the
United States, artificially inflating the generosity of provisions of the ACA beyond the intent of
Congress,” Id. |

That the agency changed its view on how to set the premium adjustment percentage does
not mean its position was not substantially justified, “Agencies are free to change their existing
policies as long as they provide a reasoned explanation for the change.” Encino Motorcars, LLC
v. Navarro, 579 U.S. 211, 221 (2016). “In such cases it is not that further justification is

demanded by the mere fact of policy change; but that a reasoned explanation is needed for
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disregarding facts and circumstances that unde.rlay or were engendered by the prior policy.”
FCCv. Fox Television Stations, Inc., 556 U.S. 502, 515-16 (2009). “We defer to the agency’s
new position no less than the old, so long as we are satisfied that the agency’s change in position
was intentional and considered.” Philip Morris USA, Inc. v. Vilsack, 736 F.3d 284, 290 (4th Cir.
2013).

Here, the agency’s change in position was not arbitrary and capricious because it
provided the necessary reasoned explanation for the change. In the Rule, HHS clarified that
premiums from the individual market were previously excluded because they were “most
affected by the significant changes in benefit design and market composition in the carly years
of implementation of the ACA market rules and were most likely to be subject to risk premium
pricing,” and later, in.2022, the agency “anticipated that these premiums would be more volatile
in response to the COViD—l 9 PHE than employer-sponsored premiums.” 90 Fed. Reg. at27,173.
However, the agency reasoned that “the ACA is now past the initial years of implementation and
issuers have had the =opportunity to collect data on the risk composition of the individual market
and adjust pricing acc(.)rdingly . .. [a]dditionally . premiums in the employer-sponsored
market increased more rapidly than premiums in the individual market during the COVID-19
PHE, the impact of which has led to a decreasing gap in premium growth between the individual
market and employer-sponsored market.” Id. In Iight-of those findings, thé agency determined
that “a comprehensive measure incorporating both individual market and employer-s_ponsore;d
premiums will more accurately reflect trﬁe premium growth going forward.” Id

While Plaintiffs argue. that the agency “entirely fgiled to engage with the point raised by
commenters that the new methodology ‘was less accurate, since it incorporated data from

individual insurance premiums in 2013 that wouldn’t provide an apples-to-apples measure of
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growth in health care costs, but that would inevitably inflate the premium’ adjustment
percentage,” ECF 30, at 13, the Rule reflects that the agency explicitly responded to this concern
by commenters:
We acknowledge that the premium adjustment percentage is a cumulative
measure and, as such, the market fluctuations in the early years of ACA
. implementation are iricluded in the calculation when using private health
insurance premiums (excluding Medigap and property and casualty
insurance) as the data source for indexing. However, because it is a
cumulative measure, the impact of these early years decreases as more
time elapses between the applicable plan year and the benchmark year
(2013). For example, for PY 2018, PY 2014 was 1 of 4 years of growth
included in the premium adjustment percentage measure and therefore the
weight of PY 2014 premium growth was approximately one quarter of the
overall measure. For PY 2026, PY 2014 is 1 of 12 years of growth
included in the measure. Therefore, for PY 2026, the weight of PY 2014
is only one twelfth of the overall measure. As such, the greater time
between the benchmark year and the applicable plan year reduces the

impacts of any individual year, even if the premium growth in that year is
unusual.

90 Fed. Reg. at 27,173. HHS both explained the rcasoniné behind the policy change and
addressed comrﬂenters’ concerns that the new methodology would lead to less accurate measures
of premium growth. While this policy change will undouEtedly have effects on the broader
insurance market, including, as HHS concedes, an increase in premiums and a worsening risk
pool, the Court is constrained to conclude that HHS did not act without explanation or rationale
in making this decision. In fact, the agency took these negative effects into account when
responding to comments in the final Rule, but ultimately concluded that the new methodology
was more closely aligned with Congressional intent and the text of the ACA, and therefore
should nonetheless be adopted. See id. at 27,172 (acknowledging commenters’ concern that
healthy enrollees “may be less likely to enroll due to the higher net premiums that resuit from
the change in the premium adjustment methodology” but ultimately finding “consideration of

the impact of this proposal on the risk pool to be outside the scope of the indexing provisions of
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the ACA because the purpose of the premium adjustment percentage is to accurately index
program parameters against the growth in premiums, not to con.trol the growth of those
premiums™). Accordingly, the Court is satisfied that “such a change in course was made as a
genuine exercise of the agency’s judgment.” Philip Morris, 736 F.3d at 290; see also City of
Columbus, 523 F. Supp. 3d at 758 (“The court may not supplant the agency’s view that the new
policy is better than the old one simply because Plaintiffs prefer the old policy.”).”®
Consequently, Plaintiffs have not shown likelihood of success on the merits on their claim that
the provision was arbitrary and capricious.
iii. Actuarial Value Policy

Under the ACA, health insuraﬁce plans offered on Exchanges must cover certain
“essential health benefits” and adhere to certain “level(s] of coverage” specified in the statute.
42 U.Sl.C. § 18022(a). A plan’s “level of coveragé,” or actuérial value, reflects the estimated
average percentage of covered health care expenses that will be paid by the insurance plan. For
example, under a plan with an actuarialﬁalue of 80%, the insurer will pay, on average, 80% of
covered medical expenses, and the enrollee will pay the remaining 20% of expenses through a
combination of deductibles, coinsurance, co-payments, and maximum out-of-pocket limits.
Consequently, the higher a plan’s actuarial value, the lower an enrollee’s out-of-pocket costs, on

average. Plans that have a higher actuarial value also have highef premiums.

15 In light of the Court’s finding on this point, the Court is unconvinced that Plaintiffs’ argument
that the agency had an “unalterably closed mind” during rulemaking could provide an
independent basis for relief on this claim. ECF 11-1, at 25. The examples put forth by Plaintiffs,
see id., are insufficient to show that Defendants were “unwilling or unable to rationally consider
arguments.” Mississippi Comm’n on Env’t Quality v. EPA, 790 F.3d 138, 183 (D.C. Cir. 2015)
{quotation marks and citations omitted).
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The statute instructs the Secretary to “develop guidelines to provide for a de minimis
variation in the actuai;ial valuations used in determining the level of coverage of a plan to account
for differences in actuarial estimates.” 42 U.S.C. § 18022(d)(3). As relevant here, current
fegulations provide that the “allowable variation” in the actuarial value of silver, gold, and
platinum plans is two percentage points above and below their respective benchmark actuarial
values (i.e., +2/-2 percéntage points). 45 C.F.R. § 156.140(c)(2). The Rule will change this
range to +2/-4 percentage points. See 90 Fed. Reg. at 27,174. And for bronze plans, current
reéulations allow for a +5/-2 percentage point range, which the Rule will change to +5/-4
percentage points. Id.

Plaintiffs explain that “[t]he formula for PTCs turns on the cost of the second-lowest-
cost silver plans available on the Exchange.” ECF 11-1, at 26 (citing 26 U.S.C. § 36B(b)(2)(B)).
Thus, “[bly permitting insurers to sell cheaper, but less comprehensive, silver pians, CMS will
therefore decrease the value of the tax credits for all enrollees, leading to a reduction in PTCs by
$1.22 billion overall for 2026 alone, by CMS’s own calculation.” Id. (citing 90 Fed. Reg. at
27,208)." Plaintiffs argue that “[t]he rule does not even attempt to justify the new policy as an
effort to account for differences in actuarial estimates.” Id. at 27 (citation omitted). Defendants
counter that “CMS [] made the reasongd judgment that such ‘short-term’ concerns about how
wider ranges would affect subsidized enrollees should not necessarily take priority over the
longer-term prospect of plans with lower premiums and competitive cost-sharing structures
drawing unsubsidized consumers fo Exchanges, ‘potentially improv[ing] the risk pool as
coverage becomes more affordable for generally healthy people who currently may opt to forgo

coverage altogether.”” ECF 28, at 54 (quoting 90 Fed. Reg. at 27,175).
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Generally, “an agency decision is arbitrary and capricious if ‘the agency has relied on
factors which Congress has not intended it to consider, entirely failed to consider an important
aspect of the problem, offered an explanation for its decision that runs counter to the evidence
before the agency, or is so implausible that it could not be ascribed to a difference in view or the
product of agency expertiﬁe.’” Sierra Club, 899 F.éd at 293 (quoting Motor Vehicle Mfrs. As_'s 'n,
463 U.S, at 43). Defendants posit that “HHS [] made the reasonable observation that consumers
considering different plan options typically care less about marginal differences in the actuarial
values of plans than they do about more ‘meaningful differences’ that they can ‘understand and
appreciate,” such as whether a hiéh—deductible plan with no coinsurance is a better value than a
plan with a lower deductibie but more co-payments.” ECF 28, at 53 (quoting 90 Fed. Reg. at
27,177). That may well be true, but the agency is nonetheless constrained to rely only “on factors
which Congress has [] intended it to consider” when exercising its authority under the statute,
Sierra Club, 899 F.3d at 293, Here, as Plaintiffs point out, “[t]he purpose of the standard is set
forth in section 18022(d)(3) itself [and] the only permissible ‘de minimis’ variations are those
that account for uncertainties in ‘differences in actuarial estimates,” not variations to reflect a
new Administration’s poiicy preference for less generous subsi‘dies.” ECF 11-1, at 27.

Moreover, the agency was obligated to establish a “rational connection between the facts
found and the choice made.” Motor Vehicle Mfrs. Ass’'n, 463 U.S. at 43.. The agenéy stated that
it believes that “lower AVs would lead to lower premiums, and in turn potentially improve the
risk pool as coverage becomes more affordable _for generally healthy people who currently may
opt to forgo coverage 'aItogethér.” 90 Fed. Reg. at 27,175. The agency then acknowledgéd that
“although this may mean that those eligible for APTCs receive less money in tax credits, we

believe that in the long term there would be a sufficient choice of affordable plans.” Id.
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Similarly, in response to commenters’ concerns that the provision would “lead to increased out-
of-pocket consumer costs as plan cost-sharing generosity decreases and higher overall premiums
for some consumers given a potential impact on the generosity of the SLCSP, the benchmark
plan used to determine an individual’s PTC,” id. at 27,176, the agency merely stated that the
“change is essential to restoring greater balance between access and affordability in the long
term,” and “the overall benefits to the risk pool as a result of this change will better incentivize
unsubsidized enrollees to enroll iﬁ coverage, which we expect to lower overall costs and further
drive down premiums as the risk pool improves,” id at 27,176-77.

This reasoning is conclusory and unsupported by evidence. Defendants cannot merely
label something a “short-term™ trade-off to avoid engaging with data and justifying the change
during the rulemaking process. There is no data to back up the claim and reasoning that coverage
would become “more affordable” over time when even CMS itself estimates that the policy
widening the de minims range will reduce aggregate PTCs by $1.2 billion in 2026. See 90 Fed.
Reg. at 27,208. And, as Plaintiffs note, data shows that “[a] typical family of four would see
their subsidies decrease, and their cost of coverage rise, by up to $714 for the year.” ECF 11-1,
at 26 (citing Cir. for Budget & Policy Priorities comment at 34-35 (Apr. 11, 2025),
https://perma.cc/KPOW-J63N). Plaintiffs argue, and the Court agfees, that the “relationship
between subsidies and the strength of the risk pool is well established by empirical research, but
CMS simply stated that it ‘expect[ed]’ its rule to have the opposite effect, without citing any
evidence to support this subjective belief or engaging with thé record.” Id. (quoting 90 Fed.
Reg. at 27,107). Such “[n]odding to concerns raised by commenters only to dismiss them in a
conclusory manner is not a hallmark of reasoned decisionmakjng.” Gresham v. Azar, 950 F.3d

93, 103 (D.C. Cir. 2020). Thus, the Court finds that Defendants provided an insufficient and
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conclusory rationale for altering the de minims variation, and Plaintiffs are likely to succeed on

their claim that the agency acted in an arbitrary and capricious manner.

iv. Revocation of Guaranteed-Issue / Past Due Premium

The next challenged provision will allow issuers to require a customer to pay (1) any
past-due premiums the customer owes the issuer (or related issuers) for prior coverage and (2)
the initial premium amount (also known as a “binder payment”) required for new coverage
before the latter coverage is effectuated. See 90 Fed. Reg. at 27,084, 27,220. If the customer
fails to pay that combined amount in full, the issuer can decline to effectuate the new coverage.
Id at27,084.

Defendants argue-tha;t “an issuer’s provision of coverage is of course contingent on the
enrollee’s payment of premiums.” ECF 28, at 22 (citing 42 U.S.C. § 300gg-2(b)(1) (providing
that an issuer may “nonrenew or discontinue health insurance coverage” if an enrollee “has failed
to pay premiums”)). Defendants also cite 45 C.F.R. § 155.400(e) in support of their argument,
which provides that federally facilitated Exchanges and State-based Exchanges on the federal
platform “will[] require payment of a binder payment” equivalent to “the first month’s premium”
to “effectuate an enrollment” in an Exchange plan. Jd According to Defendants, “[t]he Rule
simply allows an issuer who is owed past-due premiums from a particular customer to lawfully
credit any payments made by that customer for new coverage to the- past-due balance before
crediting any payments to the initial premium amount for the new coverage.”- Id. In doing so,
“if, as a result of such a lawful allocation policy, the consumer still has an outstanding balance
on the initial premium amount, then the issuer can decline to effectuate the new policy for failure

to pay the requisite initial premium.” Id (citations omitted). Plaintiffs maintain that “[t]he
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agency was not free to rewrite the text to carve out a new exception to the statute’s categorical
[guaranteed-issue] rule.” ECF 11-1, at 28 {citation omitted).

The ACA’s guaranteed-issue requirement provides that “each health insurance issuer that
offers health insurance coverage in the individual or group market in a State must accept every
employer and individual in the State that applies for such coverage,” subject only to specified
exceptions. 42 U.8.C. § 300gg-1(a) (emphasis added). Defendants invoke separate statutory
provisions that relate to renewability and termination of coverage, rather than issuance, to justify
the new past-due premium policy. See 42 U.S.C. § 300gg-2(b)(1).

The Court finds no authority in the text of the statute for the agency’s decision to “credit
any payments made by that customer for new coverage to the past-due balance before crediting
any payments to the initial premium athount for the new coverage.” ECF 28, at 22. As Plaintiffs
point out, “[a]n éxception for past-due premiums is not one of the Act’s enumerated exceptions
to the guaranteed-issue requirement, as CMS itself has long understood.” ECF 11-1, at 28 (citing
77 Fed. Reg. 70,584, 70,599 (Nov. 26, 2012)). Plé.intiffs clarify that “[t]here is such an exception
for past-due premiums in the Act’s parallel provision that guarantees the renewability of policies.
But, [] that exception is absent from the guaranteed-issue provision.” ECF 11-1, at 28 (emphasis
added) (citing 42 U.S.C. § 300gg-2(b)(1)). This demonstrates “Congress’s understanding that
an outstanding debt could prevent an enrollee from maintaining the policy he or she currently
has, but that the debt wouldn’t loék the enrollee out of the market altogether.” Id at 29 (citation -
omitted). Had Congress wanted to condition issuance of a new policy on payment of past
premiums, it clearly knew how to do so expressly. See 42 U.S.C. § 300gg-2(b)(1) (providing
that an issuer may “nonrenew or discontinue health insurance coverage” if an enrollee “has failed

to pay premiums”). In the absence of an enumerated exception to the guaranteed-issue
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requirement, the agency “has no power to tailor legislation to bureaucratic policy goals by
rewriting unambiguous statutory terms.” Util. Air Regul Grp., 573 U.S. at 325 (internal
quotation marks omitted); see also TRW, Inc. v. Andrews, 534 U.S. 19, 28 (2001) (“Where
Congress explicitly enumerates certain exceptions to a general prohibition, addiﬁonal exceptions
are not to be implied, in the absence of evidence of a contrary legislative intent” (cleaned up));
Polselli v. IRS, 598 U.S. 432, 439 (2023) (“We assume that Congress acts intentionally and
purposely when it includes particular language in one section of a statute but omits it ih another
section of the same Act.” (internal quotation marks and citations omitted)).

Defendants put forth various concerns and objections to the current regulation, including
the alleged “perverse incentives” it creates. ECF 28, at 21. According to Defendants, the Rule’s
paét—due premium policy will “help to promote continuous coverage, reduce gaming and adverse
selection, ensure that ACA subsidies are targeted to those who are eligible, and allow issuers to
more accur_ately predict costs and prices.” Jd. (citing 90 Fed. Reg. at 27,084). Regardless of the
merits of those arguments, they are best directed.to Congress, as it is only Congress who can add
enumerated exceptions to the guaranteed-issue requirement. See Brown & Williamson Tobacco
Corp. v. Fo.od & Drug Admin., 153 F.3d 155, 161 (4th Cir. 1998), aff"d, 529 U.S. 120 (2000)
(“{N]either federal agencies nor the courts can substitute their policy judgments for those of -
Congress.”). The Court is bound by the plain text of the statute in its current form, which
contains a guaranteed-issue requirement, subject only to specific, enunierated exceptions. The

exceptions do not include a provision permitting insurers to deny issuance of coverage based on
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failure to pay a past-due premium. Accordingly, Plaintiffs are likely to succeed in challenging
the provision as contrary to law.!6
V. SEP Eligibility Verification Requirements

The ACA: requires Exchanges to provide for SEPs during which qualifying individuals
may enroll for coverage in between the annual open enrollment pertods. 42 US.C. §
18031(c)(6)(C). Under current regulations, federally facilitated Exchanges are required to
conduct pre-enrollment eligibility verification only for app]ic(;ints seeking to enroll in an
Exchange plan under the loss-of-minimum-essential-coverage SEP; they are not permitted to
conduct such pre:-enrollment eligibility verification in conjunction with any othef category of
SEP. -See 45 C.F.R. § 155.420(g). Under the Rule, federally facilitated Exchanges will instead
be required to conduct pre-enrollment eligibility verification for other categories of SEPs as well
(e.g., permanent move, marriage, etc.), which is consistent with the eligibility verification policy
that was in place between 2017 and 2022. See 90 Fed. Reg. at 27,148-49. The Rule further
requires those federal Exchanges to conduct pre-enrollment eligibility verification “for at least
75 percent of new enrollments through SEPs.” Id. at 27,148, 27,223, The Rule is time-limited
and will sunset at the end of 2026, and the eligibility verification requirements do not apply to

State Exchanges.!” Id at 27,151.

16 Because the Court finds that Plaintiffs are likely to succeed on their argument that this
provision of the Rule is contrary to law, the Court need not reach Plaintiffs’ alternative argument
that the agency’s adoption of this provision was arbitrary and capricious.

17 States are given the “option” to conduct pre-enrollment eligibility verification for SEP
enrollment, but they are not required to do so, a policy unchanged by the Rule. See 90 Fed. Reg.
at 27,151 (“|TThe program integrity issues are largely concentrated in Exchanges utilizing the
Federal platform.”).
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Plaintiffs maintain that “[t]his rule will generate 293,000 verification issues to resolve in
the coming year, vresulting in a further barrier to coverage, through additional paperwork and
- administrative burdens, and costing consumers more than $7 million in 2026.” ECF 11-1, at 33
(citing 90 Fed. Reg. at 27,186). According to Plaintiffs, “[y]ounger and healthier people are
more likely to drop coverage as a result, leading to a worsening of the risk pool, as CMS itself
realized the last time it considered (and rejected) a similar policy.” Id. (citations omitted).
Plaintiffs argue that Defendants failed to provide “an adequate explanation for why the agency
acted at all,” and there wés a “fundamental mismatch between the agency’s policy and the
problem it claimed it was trying to solve.” Id at 34. Specifically, “CMS attempted to justify
this policy as a response to the problem of improper enrollments by brokers,” but according to-
Plaintiffs, “the agency fundamentally misconceived the scope of that problem and ignored the
- success of recent efforts to address broker misconduct.” Id. (citing 90 Fed. Reg. at 27,150).

Defendants respond that “because of their limited scope, the regulations ‘do not provide
enough protection against misuse and abuse’ of SEPs, which enables otherwise inéligible
individuals to enroll in Exchange plans ‘only after they become sick or . . . need expensive health
care services,” which in turn ‘negatively impacts both the risk pool and program integrity around
determining eligibility for’ APTCs and other subsidies.” ECF 28, at 47 (quoting 90 Fed. Reg. at
27,148). According to the Rule, requiring pre-enrollment eligibility verification for all SEP
categories “improves the risk pool by restricting people from gaming SEPs to wait to enroll until

they need health care services.”’® 90 Fed. Reg. at 27,150. Additionally, CMS reasons that “pre-

18 The agency suggested that pre-enrollment verification requirements that previously applied to
SEPs did not create substantial barriers to Exchange enrollment, and that such requirements had
the effect of “encouragfing} continuous enrollment by making it more difficult to engage in
strategic enrollment and disenrollment” based on customers’ changing health status. 90 Fed.
Reg. at 27,149.
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enrollment verification for SEPs strengthens program integrity by denying ineligible enrollments
and discouraging ineligible enrollees who know they cannot meet verification standards from
attempting to enroll which, in turn, reduces Federal subsidies to ineligible consumers who would
otherwise enroll and receive APTC and CSR subsidies.” Id.
While an agency “is not required to choose the best solution, only a reasonable one,”
Petal Gas Storage, LLC'v. FERC, 496 F.3d 695, 703 (D.C. Cir. 2007), it is required to “provide[]
an explanation of'its decision that includes a rational connection betx-veen the facts found and the
choice made,” Nat'l Audubon Soc’y v. U.S. Army Corps of Eng 'rs, 991 F.3d 57-7, 583 (4th Cir.
. 2021). Importantly, courts are not free to “ignore the disconnect between the decision made and
the explanation given.” Dep 't of Com., 588 U.S. at 785. “The reasoned explanation requirement
of administrative law, after all, is meant to ensure that agencies offer genuine justifications for
important decisions, reasons that can be scrutinized by courts and the interested public.” Id.
Here, the Court finds that the agency’s chosen solution is unmoored from the problem it
seeks to address. The provision purports to address “urgent program integrity concerns,” 90 Fed.
Reg. at 27,151, and alleged “gaming” of SEPs through enrollees waiting until they are sick to
enroll in coverage, id. at 27,150, in an effort to “discourag|e] ineligible enrollees who know they
cannot meet verification standards from attempting to enroll,” z'd.l But the agency offers no
current data, reports, or evidence establishing that the “xﬁisuse and abuse” of SEPs, 90 Fed Reg.
at 27,148, stems from SEP enrollment in particular. In the Rule, the agency cites to a “GAQO
undercover testing study of SEPs” from 2016, which found that “9 of 12 of GAO’s fictitious
applicants were approved for coverage on the Federal and selected State Exchanges.” /d. But
as noted, that study was from 2016, and the parties have not identified, nor can the Court locate,

any evidence in the Rule to corroborate Defendants’ conclusory assertion that abuse of SEPs is
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currently contributing to the “program integrity concerns” the agency seeks to address through
this provision. Accordingly, it remains merely a theory tha-t the “temporary policy will help
_stabilize the mafketplacc_e in [Plan Year] 2026 as the subsidy environment normalizes and the
* high levels of improper enrollments are reduced before reverting back in PY 2027.” 90 Fed.
Reg. at 27,152, Further, the agency’s conclusion that “the additional burden [on enrollees] is
not significant enough to outweigh the merits of .SEP verification and the increases in program
integrity that it provides, ” id. at 27,151, is insufficient to address the very real concern raised by
numerous commenters that the Rule change will improperly hinder the enroliment of eligible
individuals.!”” Defendants similarly fail to articulate how an audi_t of .75% of new enrollments
will curb the alleged problem.

After reviewing the record, the Court finds that Plaintiffs’ disagreement with CMS is
more than a mere policy debate on the merits of the provision, as Piaintiffs have established that
- Defendants’ rationale was not indicative of reasoned decision-making. In short, the hypothesis
that such “gaming™ and “abuse” of subsidized coverage stems from‘enrollees and brokers
fabricating events triggering SEPs is without support. See Dep't of Com., 588 U.S. at 783
(remanding rule to agency where the record “revealfed] a significant mismatch between the
decision the Secretary made and the rationale he provided). The Court agrees with Plaintiffs’
principal argument that “CMS offered no good reason to tmpose this burden on enrollees.” ECF

30, at 18, As such, the Court finds that Plaintiffs have shown a likelihood of success on the

1% Indeed, one commenter noted that “a study published by the American Economic Association
found that adding one single additional step to the enrollment process prompted a 33 percent
decline in enrollment, predominantly among young, healthy, and economically disadvantaged
people.” See Ctr. for Budget & Policy Priorities comment at 29 (Apr. 11, 2025),
https://perma.cc/KP9W-J63N (citing Mark Shepard & Myles Wagner, Do Ordeals Work for
Selection Markets? Evidence from Health Insurance Auto-Enrollment, 115 Am, Econ. Rev. 772

(2025), doi: 10.1257/2er.20231133). o
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merits on their claim that ‘institutir;g SEP pre-enrollment verification procedures was arbitrary
_ and capricious.
Vi. Failure-to-Reconcile Provision

This provision reinstates a prior Failure to File and Recon(iile (“FTR™) policy that
requires an Exchange to determine that a “tax filer” is ineligible for APTCs under the ACA. if
the applicant (1) received APTCs the prior year and (2) failed to comply with the statutory
requirement to file a tax return and ?‘féconcile APTC” for that year. See 90 Fed. Reg. at 27,113,
at 27,221. This provision, which will apply only through the end of 2026, see id. at 27,115,
amends the current requirement that such a determination be made only after a tax filer fails to
reconcile for two consecutive tax years. See 45 C.F.R. § 155‘.3 05(H)(4).

The IRS requires taxpayers who receive APTCs—which are typically scaled to the
recipient’s projected annual household income—to reconcile those advanced payments with the
PTC Amount they otherwise qualify for in the applicable ta}; year, as determined by their actual
annual householc.;i-income in that year. See 26 U.S.C.‘§ 36B(D). If the APTCs the taxpayer
received exceed that allowable PTC amount, thén the taxpayer may incur a tax liability, subject
to certain income-based caps. Id. § 36B(f)(2). Since 2012, HHS has prohibited an Exchange
from “determin[ing] a tax filer eligible for” APTCs if the filer (1) received APTCs the prior year
and (2) failed to comply with the requirement to file a federal income tak return and reconcile
those APTCs for that year. 45 C.F.R. § 155.305(f)(4). Taxpayers who are determined ineligible
for APTCs due to their failure to reconcile can still claim on their tax returns the fl.ﬂl amount of
the PTC they are otherwise eligible for; such taxpayers just would not be able to receive that

PTC amount in advance. Id.
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In 2023, CMS amended the failure-to-reconcile regulations such that a taxpayer becomes
ineligible for APTCs only after failing to file a federal income tax return and reconcile their
APTCs for two consecutive tax years. See 90 Fed. Reg. at 27,113. The current Rule provision
reverts back to the requirement that a taxpayer be dggmed ineligible fo; APTCs after one .yeaxj of
failing to reconcile, and that change applies only through plan year 2026. Id

In their contrary to law claim, Plaintiffs challenge the agency’s authority to “condition .
eligibility for a tax credit on the re(;onciliation of old tax debts.” ECF 11-1, at 35. Plaintiffs
posit that “while CMS may establish procedures to determine wﬁether the statutory standar;is for
APTC eligibility are met, it may not use that procedural authority to change the substantive
standards for eligibility.” ECF 30, at 20 (first citing 42 U.S.C. § 18081(a), (); anci then citing
N.Y. Stock Exch. LLC v. SEC, 962 F.3d 541, 546 (D.C. Cir. 2020)). According to Plaintiffs,
“[n]othing in the statute conditions eligibility for tax credits or APTC on reconciliation of debts
shown on a prior year’s tax return.” Id

Defendants rightly point out that “the regulation precluding a taxpayer from being
eligible for APTCs because of a failure to reconcile, 45 C.F.R. § 155.305(f)(4), was promulgated
back in 2012, and the Rule will not change that aspect of the regulation.” ECF 28, at 27.
According to Defendants, “because Plaintiffs’ contrary-to-law claim against the Rule’s failure-
to-reconcile provision is effectively a challenge to a regulation that has been in force for over a
decade, that claim is barred by the six-year statute of limitations applicable to suits against the
United States.” ECF 28, at 27 (citing 28 U.S.C. § 2401(a)). Plaintiffs respond that “commenters
on this year’s rule asked the agency to ‘fully repeal’ the failure-to-reconcile rule on the ground
that even the older version of the rule was unlawful,” and “CMS understood that these comments

were within the scope of the rulemaking and engaged with them on the merits, invoking
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(incorrectly) its Section 18041 rulemaking authority.” ECF 30, at 20 (quoting 90 Fed. Reg, at
27,117). Plaintiffs continue that, even if the rule were time-barred, they “may ﬁonetheless
challenge the new rule, because an agency ‘cannot take by adverse possession the authority to
impose [a rule] in.a way that shields the devaluation of statutory Iaﬂguage from judicial review.””
Id. at 21 (quoting City of Prov.idence v. Barr, 954 F.3d 23, 45 (1st Cir. 2020)).

Plaintiffs’ ﬁ:st argument appears to invoke the “reopening doctrine,” which “allows an
otherwise stale challenge to proceed because the agency opened the issue up anew, and then
reexamined and reaffirmed its prior decision.” Wash. At_‘l. of Tech. Workers v. U.S. Dep’t of
Homeland Sec., 892 F.3d 332, 346 (D.C. Cir. 2018) (internal quotation marks and citaﬁon
omitted). Specifically, the “doctrine arises where an agency conducts a rulemakiﬁg or adopts a
policy on an issue at one time, and then in a later rulemaking restates the policy or otherwise
addresses the issue agaiﬁ without altering the original decision.” CTI4-Wireless Ass'nv. FCC,
466 F.3d 105, 110 (D.C. Cir. 2006) (internal quotation and alterations omitted). “The doctrine
only applies, however, where the entire context demonstrates that the agency has undertaken a
serious, substantive reconsideration of the existing rule.” AJL for Safe, Efficient & Competitive
Truck Transp. v. Fed. Motor Carrier Safe(y Admin.-, 755 F.3d 946, 954 (D.C. Cir. 2014) (internal
quotation marks and citation omitted). In 2017, another trial court in this Circuit noted that it
“[could not] find [any] Supreme Court or Fourth Circuit precedent recognizing the reopening
doctrine.” Indep. Cmty. Bankers of Am. v. Nat’l Credit Union Admin., No. 16-cv-1141, 2017
WL 346136, at *4 (E.D. Va. Jan. 24, 2017). This Court has similarly not been able to find, and
the parties have not provided, any in-circuit case law addressing this doctrine. However, the
reopening doctrine is well-established in the D.C. Circuit, which regularly hears APA claims.

See, e.g., Growth Energy v. EPA, 5 F4th 1, 21 (D.C. Cir. 2021) (“When a later proceeding
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explicitly or implicitly shows that the agency actually reconsidered the rule, the matter has been
reopened and the time period for seeking judicial review begins anew.” (internal quotation marks
and citations omitted)). As such, despite the lack of in-circuit precedent, the Court cannot
identify a reason the reopening doctrine would not apply.

Assuming the doctrine does apply, Plaintiffs have shown it likely cures the statute of
limitations issue Defendants identify here. By explicitly re-evaluating and subsequently
affirming its statutory authority to issue the failure-to-reconcile provision during the notice and
comment rulemaking process, CMS reopened the issue of Congressional authorization for the
provisibn. According to the Rule, “commenters stated that HHS should fully repeal [the failure-
to-reconcile] processes because there is no statutory authority for it.” 90 Fed. Reg. at 27,117.
The agency responded to the comment by evaluating, and then confirming, the purported
statutory authority for its action:

We disagree with commenters that there is no statutory authority for
Exchanges to conduct FTR. Consumers who receive APTC are required to
file income taxes pursuant to section 6011(a) of the Code and regulations
prescribed by the Secretary of Treasury. Section 36B(f) of the Code
requires taxpayers to reconcile their APTC under section 1412 of the ACA
with their PTC allowed under section 36B of the Code. FTR regulations,
implemented pursuant to the Secretary of HHS’ general rulemaking
authority under section 1321(a) of the ACA, facilitate compliance with
those requirements and were implemented as part of the original Exchange
Establishment Rule.
Id In the Court’s view, this cohstitutes a “serious, substantive reconsideration of the éxisting
rule.” All for Safe, Efficient & Competitive Truck Transp., 755 F.3d at 954. Even though
conditioning APTC eligibility on tax return reconciliation existed in the prior provision, and the
Rule re-affirms it, “the [agency] opened its (previous) decisions up to llegal challenge when [it]

promulgated the Rule through notice and comment rulemaking.” Doe v. U.S. Dep t of Just., 650

F. Supp. 3d 957, 984 (C.D. Cal. 2023). The agency explicitly engaged with the statutory
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authority for its action in response to targeted comments claiming the full provision must be
repealed. Thus, thé Court finds that Plaintiffs are likely to succeed in showing that CMS’s re-
evaluation and subsequent affirmance of its statutory éuthority to issue the provision during
rulemaking falls within the reopening doctrine, thereby curing the statute of limitations issue.
As to the merits, the Court agrees with Plaintiffs that, “[t]he statute does not contemplate
that the existence of a prior tax debt affects an applicant’s eligibility for APTCs in any way. And
if Congress intended to condition eligibility for a tax credit on the reconciliatipn of old tax debts,
it knew how to do so.” ECF 11-1, at 35 (first citing 26 U.S.C. §§ 24()), 32(k); and then citing
Nat'l Elec. Mfrs. Ass’nv. Dep’t of Energy, 654 F.3d 496, 507 (4th Cir. 2011)5. Once again,
Defendants’ invocation of its general rulemaking authority under 42 U.S.C. § 18041(a)(1) does
not authorize it to flout separa;te, express provisions of the statute. ECF 28, at 28; see NRDC v.
Reifly, 976 F.2d 36, 40 (D.C. Cir. 1992) (explaining that a “general grant of rulemaking
power . . . [cannot] trump the specific provisions of the act”); see a,fso Air All. Hous., 906 F.3d
at 1061 (“[1]t is well established that an agency may not circumvent specific statutory limits on
its actior;s by relying on separate, general rulemaking authority.”). CMS is not free to re-write
the statutory forrhula to accomplish its policy goals, irrespective (;f the efficacy of such a policy.
As the Court previously described in evaluating the provision addressing the $5 fee, even
Defendants acknowledge that PTCs (and thus, by extension, APTCs) are prescribed by statutory
formula. See ECF .28., at 24 (citing 26 U.S.C. § 36B(b)(2)-(3)). Thus, the agency’s decision to
condition APTC eligibility on reconciling tax information reads an exception into the statutory

formula that is simply not there. Because the plain text of the statute contradicts the agency’s
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provision, Plaintiffs have shown they are likely to succeed on their claim that the failure-to-

reconcile provision is contrary to law.%
vii.  Data-Matching Policies / Income Eligibility Verification
(1)  Recission of Automatic 60-Day Extension

When an Exchange attempts to vérify an applicant’s income for purposes of determining
an applicant’s eligibility for APTCs, and it finds an inconsistency in that applicant’s data, it
notifies the applicant and provides the applicant with an opportunity to respond. 42 U:S.C.
§:‘1-8081(e)(4). The statute provides a default period of 90 days for that r;:sponse-. Id
8§ 18081((:)(4_), (eX1), (e)(4). The current regulations provide for an additional 60 days where
necessary. 45 C.F.R. § 155.315(f)(7). The final Rule revokes that 60-day extension. 90 Fed.
Rég. at 27,120. Plaintiffs argue that “CMS wrongly reasoned that it was compelled by the statute
to impose a 90-day policy.” ECF 11-1, at 37. Defendants respond that “[i]t is Plaintiffs’ flawed
reading of the ACA’s plain text that is arbitrary, not the Rule.” ECF 28, at 38.

The Supreme Court recently held that “[c]ourts must exercise their independent judgment
in,deci‘c{ing whether an agency has acted within its statutory authority, as the APA requires.”
Loper Bright, 603 U.S. at 412. The Court explained that “[c]areful attention to the judgment of |
the Executive Branch may help inform that inquiry,” however, “courts need not and under the
APA may not defer to anagency interpretatio_n of the law simply because a statute is
ambiguous.” JId. at 412-13. “If a statute is ambiguous, courts exercise tﬁeir independent

judgment to determine the single, best meaning, but do so with the agency’s body of experience

20 Because the Court finds that Plaintiffs are likely to succeed on their argument that this
provision of the Rule is contrary to law, the Court need not reach Plaintiffs’ alternative argument
that the agency’s adoption of this provision of the Rule was arbitrary and capricious.
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and informed judgment . . . at [their] disposal.” Valladares v. Ray, 130 F.4th 74, 83484 (4th Cir.
2025) (alterations in original) (internal quotation marks and citationé omitted). |

According to Plaintiffs, 42 U.8.C. § 18081(e)(4)(A)(ii) and 42 U.S.C. § 18081(c)(4)(B)
grant the agency power -to-modify the timeline described in paragraph (e)(f_l)(A). Id. at 37-38.
However, accord'ing to Defendants, “one of tho;e provisions expressiy states that the HHS
Secretary -‘may extend the 90-day period’ for resolving income-related inconsistencies ‘for
enrollments occurring dﬁrfng 2014, and makes no mention of extensions being available during
any other year.” ECF 28, at 37 (emphasis in original) (citing 42 U.S.C. § 18081(e)(4)(A)(iD).
Further, Defendants argue that while the other provision “provi&es that the HHS Secretary ‘may
modify’ the ‘methods’ f-or-verifying informationr prescribéd by the ACA, that provision plainly
limits such rﬂodiﬁc_:ations to the methods by which HHS verifies information with trusted data
sources and other federal Aagencies, not the methods by which Exchanges must try to resolve
income-related inconsistencies with applicants.” Id. at 37;3 8 (emphasis in original) (citing 42
US.C. § 18081(0_)(4)(B)). Defendants further point out that “§ 18081(c)(4)(B) falls under a
subsection titled “Verification of information contained in records of specific Federal officials,’
and the examﬁle of a permissible modification that the provision provides concerns the transfer
- of tax return information from a federal official (i.e., the Treasury Secretary) directly to another
trusted data source (i.e., an Exchange or the HHS Secretary).” Id. at 38. Plaintiffs respond that
.“section headings cannot limit the plain meaning of a statutory text.” ECF 30, at 22 (citing Merit
Mgmt. Grp., LP v. FTI Consulting, Inc., 583 US. 366, 380 (2018)). Additionally, Plaintiffs
‘argue “[t]he subsection heading is further beside the point herc, givén that the relévant statute
gives the authority to modify procedures anywhere in the ‘sec‘;ion’ (not just the subsection).” 7d.

at 2223 (citation omitted).
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The Court begins, as it must, with the statutory text. 42 U.S.C. § 18081(c)(4)(B) provides
that “[t]he Secretary may modify the methods used under the program established by this section
for the Exchange and verification of information if the Secretary determines such modifications
would reduce the administrative costs and burdens on the applicé.nt.” 42 U.S.C.
§ 18081(e)(4)(A)(ii) provides that the Exchange, in the case of an inconsistency or inability to
verify, shall “provide the applicant an opportunitj to either present satisfactory documentary
evidence or resolve the inconsistency with the person verifying the information under subsection
(c) or (d) during the 90-day period beginning the date on which the notice required under
subclause (I) is sent to the applicant.” The section also states that “[t]he Secretary may extend
the 90-day period under schlause (I) for enrollments occurring during 2014 42 U.S.C.
§ 18081(e)(4)(A)(ii) (emphasis added). | |

It- is not clear to the Court that Plaintiffs are likely succeed on their argument that “the
| agency misunderstood the scope of its authority on this score.” ECF 30, at 23. In short, Plaintiffs
assert that the 2014 limiting provision in 42 U.S.C. § 18081(e)(4)(A)(ii) is merely a redundancy,
ECF 11-1, at 38, and the heading of Section 18081(c) should be ignored because the plain
meaning of the text prevails, and the authority to modify is granted anywhere in the “section,”
not just the subsection, ECF 30, at 22-23. Asto 42 U.8.C. § 18081(c)(4)(B), the'Court agrees
with Plaintiffs that the mere title of the subsection cannot alter the otherwise unambiguous
meaning of the language in its text. And the Court further agrees that CMS’s reading of 42
U.S.C. § 18081(c)(4)(B) is unreasonable given that the Section “authorizes modification of
methods in order to reduce administrative burdens on the applicant, and this language would
make little sense if the statute permitted the agency only to modify the procedures it used with

other federal agencies without the applicant’s involvement.” ECF 30, at 23.
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However, the 2014 limiting provision gives the Court pause. In 42 U.S.C.
§ 18081(e}4)(A)(1), Congress expressly indicated that the agency could extend the 90-day
deadline for enrollments occurring in 2014. Thus, the Court is inclined to find that this time-
limited extension provision prevents the Court from interpreting the statute as allowing blanket
modifications for enrollments at any time. “When Congress provides exceptions in a statute, it
does not follow that courts have authority to create others. The proper inference . . .is that
Congress considered the issue of exceptions and, in the end, limited the statute to the ones set
forth.” United Stat;es v. Johnson, 529 U.S. 53, 58 (2000).

The Couﬁ notes, however, that the matter is further complicated by the agency’s internal
inconsistency in applying its own modification authority. Curiously, the agency claims that its
modification power is limited, but simultaneously uses that modification authority to allow
extensions on a case—by-case basis to individual applicants in years other than 2014. In an
attempt to reconcile this inconsistency, Defendants argue that “any authority the HHS Secretary
might have to ‘modify’ a statutorily prescribed timeline in order to ‘reduce the administrative
costs and burdens’ faced by a particular ‘applicant’ cannot i)e reasonably understood to include
the authority to promulgate a regulation that categorically replaces a statutorily prescribed
timeline (90 days) with a different one (90 days plus an automatic 60-day extension) for ail
applicants.” ECF 28, at 38 (emphasis in original) (first quoting 42 U.S.C. § 18081(c)(4)(B);
thcﬁ citing 45 C.F.R. § 155.315(f)(7); and then citing Util. Air Regul. Grp., 573 U.S. at 328).
Plaintiffs insist “[t]his is a distinction without a difference under the statutory text, which permits
the agency to modify its methods if doing so ‘would reduce the administrative costs and burdens
on the applicant.”” ECF 30, at 23 (citing 42 U.S.C. § 18081(c)(4)). -According to Plaintiffs,

“CMS could permissibly (and at one point did) find that it would be less burdensome on
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applicants to permit a blanket extension rather than requiring each applicant to jump through a
paperwork hoop to request one.” Id. (citing 88 Fed. Reg. 25,740, 25,819 (Apr. 27, 2023)). And
as Plaintiffs point out, even CMS must understand its authority with respect to modification to
operate in this way, as the agency has “used this authority to modify the 90-day time limit in
other contexts.” Id. (citing 45 C.F.R. § 155.315(£)(3)).

While this is a close call, the Court finds, at least at this preliminary stage, that Plaintiffs
have not shown a likelihood of success on the merits on their argument that CMS misunderstood
the scope of its authority in revoking the 60-day extension. Nonetheless, the Court invites further
briefing on this claim at subseqﬁent stages of the litigation, as this determination in the
preliminary relief context is not dispositive on the merits.

Further, Plaintiffs’ complaints about the agency’s failure to engage with the evidence
fails to provide an independent basis for relief. Plaintiffs claim that CMS did not “engage[| with
the evidence sl_lowing the need for a 150-day verification period.” ECF 11-1, at 38. However,
CMS explained that a 150-day stay provided no “meaningful benefit to consumers” compared
to a process in which extensions can be granted on a case-by-case basis as appropriate. 90 Fed.
Reg. at 27,119; see also id at 27,120 (explaining that a review of “income inconsistenc.y
resolution data” indicates that .“under most conditions[,] consumers across all income data
matching issue scenarios . . . can verify their data matching issues in the provided timeframe”).”!
Additior;ally, in response to commenters’ concerns that the reported metrics did not “sufficiently
demonstrate|] evidence of widespread fraudulent behavior,” the agency clarified that “this

change [was] determined to be necessary on the grounds of statutory alignment and thus is

2l Additionally, CMS “estimated this increased APTC expenditures by $170 million in 2024,”
and therefore, “the automatic 60-day -extension did not provide a meaningful benefit to
consumers and weakened program integrity.” 90 Fed. Reg. at 27,119.
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independent of the identified data concerns.” .90 Fed. Reg. at 27,120. In sum, on this record,
Plaintiffs have failed to show likelihood of success on their arbitrary and capricious claim
because Plaintiffs have not sufficiently shown that the agency misinterpreted its modification

authority.

(1)  Income Verification When Data Shows Income Below 100
Percent of FPLL

Under current regulations, if an applicant’s’ attestation regarding their projected annual
household income reflects a higher household income than that feﬂected in income data provided
- by the IRS or certain other sources, an Exchange generally “must accept -the applicant’s
attestation . . . without further verification.” 45 CF.R. § 155.320(c)(3)(ii)(A). Th;: Rule
amends this provision by requiring an Exchange to instead further verify an applicant’s
household income if (1) an applicant attests to income that is b_etween 100% and 400% of the
FPL, (2) income data from the IRS indicates household income below 100% of tht;, FPL, and (3)
the former income amount exceeds the latter amount by a “reasonable threshold.” 90 Fed. Reg.
at 27,123. The applicant would then be given an opportunity to resolve the inconsistency by
providing additional documentatio.n and taking other steps to verify their household income. See
45CFR.§ 155.3‘15(1)(1);(4).

Plaintiffs alrgue that “the mandatory audit policy is arbitrary for precisely the same
reasons that thls Court vacated the same policy four years ago.” ECF 11-1, at 39 (citing City of
Columbus, 523 F. Supp. 3d at 731). Accordmg to Plaintiffs, “CMS improperly assumed that
these enrollees must have _beén attempting to defraud the Exchanges,” even tﬁough “[t]here are
many reasons why an individual could, in good faith, project that r}.xe or she will have income
. next year higher than the federal poverty leve_l even if current-year IRS data showg a lower

income.” Id. Plaintiffs further argue that the additional verification will cause significant
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obstacles to enréllment, as “[m]any such people are self-employed, or may have difficulty
obtaining documentation to support their projections.” /d.

Defendants acknowledge that the Rule “parallels a provision from a 2018 rule that was
vacated in City of Columbus v. Cochran [1.” ECF 28, at 40. Defendants maintain that the
verification measures are ne;:essary because an applicant may be “overestimating his or her
projected household income in order to obtain APTCs for which the applicant is not otherwise
eligible—an incentive that is especially strong in states that did not expand their Medicaid
programs under the ACA.” Id. According to Defendants, “it is reasonable [] to request additional
documentation verifying an applicant’s actual income in such circumstances, so as to protect
against overpayment of APTCs.” Id.; see also 90 Fed. Reg. at 27,123 (“[W]e believe it would
be reasonable, prudent, and even necessary in light of the program integrity weaknesses just
outlined to request additional documentation, since the consumer’s attested household income
could make the consumer eligible for APTC that would not be available using income data from
electronié data sources.”).

As noted, a similar challenge to a similar proposed change in the Rule was raised in 2018.
See City of Columbus, 523 F. Supp. 3d at 762 (“Plaintiffs contend that HHS’s decision to impose
inéome verification requirements is arbitrary and capricious because it failed to support its
decision with anything more than unsubstantiated conclusions and failed to acknowledge the
impracticability of low-income applicants being able to meet this requirement.”). There, Judge
Chasanow held that “Defendant’s stated rationale for imposing income verification
requirements—to prevent fraud in states that did not expand Medicaid—[was] unfounded,”
because “Defendants failed to point to any actual or anecdotal evidence indicating fraud in the

record.” Id Judge Chasanow reasoned that “HHS improperly elevated the objective of fraud
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prevention, for which it had no evidence, above the’ ACA’s primary purpose of providing health
insurance. Id. (citing King, 759 F.3d at 373—74). This time around, Defendants posit that their
Justification “does not suffer from the same flaws that were fatal to the 2018 provision.” ECF
28, at 41.

In its current effort to change the regulation, HHS cited to a study that “compared
estimated potential enrollment in Exchanges based on income data reported in census surveys to
actual enrollment by enrollees who reported household income above the FPL-based eligibility
threshold and found that actual enrollment was 136 percent higher than the total population of
potential enrollments.” Id. (citing 90 Fed. Reg. at 27,122). Defendants also point out that the
“same study also found that a far hjéher number of enrollees reported household income that
was just above the Exchange eligibility threshold in non-Medicaid expansion States compared
to those in States that did expand Medicaid.” Jd. (citing 90 Fed. Reg. at 27,122). However,
Plaintiffs respond that “one of the authors of that study submitted a comment to CMS (which the
agency ignored) cautioning that the report did not support the agency’s conclusions, given the
difficulties that low-incgme people face in estimating their future incomes.” ECF 11-1, at 40
(citing Urban Institute comment at 2 (Apr. 11, 2025), https://perma.cc/FSPH-WVN2). It appears
that the agency did not directly address the comment by one of the study’s authors in the final
Rule, and Defendants did not respond directly to Plaintiffs’ argument in the response brief.?

Despite a compelling challenge to HHS’s use of the study by one of the study’s own authors,

22 At the hearing, the Court asked counsel for Defendants how it could not be considered arbitrary
and capricious for the agency to continue to rely on a report to justify its action after the author
of that report indicated that the conclusions in the report do not support the agency’s action. ECF
34, at 61:1-9. In response, counsel conceded, “[t]hat is something difficult to address,” and
noted that “[he] [was] not familiar with the precise facts of what the Agency was using, the
proposition for which the Agency was using the study compared to what the author was
disagreeing with.” Id at 61:13-16.
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HHS continued to rely on the data .in_ that study to justify the Rule’s income verification
provision.

The RuIeralso cites the Paragon Health Report to show that “[a] more recent analysis of
2024 open enrollment data shows plan selections on HealthCare.gov among people ages 19—64
who reported household income between 100 percent and 150 percent of the FPL in non-
Medicaid expansion States were 70 percent higher than potential enrollments estimated from
Census data at that same income level.” 90 Feci. Reg. at 27,122. The agency thus reasoned that
“Ib]ased on this m‘ismatch between enrollment and the eligible population, this study estimates
four to five million people improperly enrolled in QHP coverage with APTC in 2024 at a cost
of $15 to $20 billion.” Id Plaintiffs point out that “the Paragon report compared apples to
oranges by including children in its estimated number of applicants but not in its count of eligible
persons; by mismatching 2023 data to estimate improper enrollments for 2024, when many more
people gained eligibility for the Exchanges in light of changes in Medicaid enrollment standards;
and by using fundamentally different measures of income for its two data sets.” ECF 11-1, at
15 (first citing Urban Institute comment at 2-3 (Apr. 11, 2025), https://perma.cc/7457-27KN;
then citing Jason Levitis et al. cofnment at 28—31 (Apr. 11; 2025), https://perma.cc/X3KY-
. KZLW; and then citing Ctr. for Budget & Policy Priorities comment at 45 (Apr. 11, 2025),
https://perma.cc/KP9W-J63N). Piaintiffs contend that “[tThese flaws in the Paragonranalysis
were pointed out to CMS by commenters, but CMS did not explain why it chose to ignore them.”
ECF 11-1, at 15.

Against this backdrop, the Court concludes that HHS failed to meaningfully address the
comments pointing out potential flaws in the data contained in the Paragon report, despite

continuing to rely on such data to justify the provision in the Rule. See 90 Fed. Reg. at 27,215
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(explaining in response to commenters expressing concerns over unsound data in the Paragon
Report that the agency “noted these limitations in the proposed rule and continue to reference
them in this final rule. The Paragon report analysis inférmed our analysis, but we also
incorporated Exchange data for a more fulsome analysis.”). Defendants have essentially ignored
the Paragon Report (and its flaws) during this litigation, as it is not mentioned a single time in
their response brief in opposition to Plaintiffs’ Motion. Defendants are not free to support a rule
change with data of questionable validity and lirﬁited relevance, and then refuse to engage with
commenters’ reasonable concerns that the data fails to support the conclusion the agency drew
from that data. This is particularly inroblematic where, as here, an author of one of the studies
relied upon timely noted that the study‘ she contributed to “did not support the agency’s
conclusions, given the difficulties tﬁat low-income people face in estimating their future
incomes,” ECF li— 1, at 40 (citations omitted), which is the issue that purportedly motivated the
rule change in the first place. The agency was thus required to meaningfully contend with this
comment because.it affected a “fundamental premise” of the Rule, ﬁamely the very justification
for the Rule. See MCI WorldCom, Inc. v. FCC, 209 F.3d 760, 765 (D.C. Cir. 2000) (“An agency
1s not_’obliged to respond to every comment, only those tﬁat can ble thought to challenge a
fundamental premise.”). In short, the agency refused to meaningfully engage with challenges to
the data and reports used to justify the Rule, which began at the time of promulgating the final
Rule and continues through this litigation. As Judge Chasanow previously (and eloquently)
explained, the agency’s “decision to prioritize a hypothetical risk of fraud over the substantiated
risk that its decision result in immense administrative burdens at best, and a loss (;‘»f coverage for
eligible individuals at worst, defies logic.” City of Columbus, 523 F. Supp. 3d at 763.

Accordingly, Plaintiffs are likely to succeed on the merits of their claim that CMS acted
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atbitrarily by instituting additional verification requirements without sufficient data justifying
the need to do so.
2) Income..Veriﬂcation When Tax Data is Unavailable

This provision of the Rule rescinds a regulation that'requirefs an Exchange to accept an
applicant’s self-attestation of projected annual household income “without further verification”
whenever (1) the Exchange requests tax return data from the IRS to verify the applicant’s attested
income, but (2) the IRS conﬁfms that there is no such data available, 45 C.F.R. § 155.320(c)(5).
See 90 Fed. Reg. at 27,130. The current regulation, whiqh was adopted in 2023, creates an
exception to .the general requirement that an Exchange must verify an applicant’_s lannual
household income with certain trusted data sources, 45 C.F.R. § 155.320(c)(1)(ii), and otherwise
follow an alternative verification process if tax return data for an applicant is unavailable, id.
§ 155.320(c)(3 )(vi_). The Rule removes this exception and requires Exchanges to follow standard
verification and data-matching procedures “when tax return data is unavailable to immediately
verify a consumer’s attestation of annual household income.” 90 Fed. Reg. at 27,132.

Plaintiffs explain that “[i]t is a relatively common occurrence for tax data to be missing
for an applicant, for entirely legitimate reasons,” for example, “[a]ﬁ individual might have
changed his or her name, had a change in family composition, had a change in filing status, or
might not have been subject to a filing requirement for the year in question.” ECF 11-1, at 40.
According to Plaintiffs, “[m]any people, such as self-employed individuals, lack the ability to
document their income, so they will necessarily lose access to subsidized coverage under this
rule.” ECF 30, at 24. Defendants argue that “the agency ultimately concluded that the
‘administrative burden’ of requiring applicants with no tax return data ‘to provide documentation

to verify [their] income’ would be ‘more than offset by the program integrity benefits’ related to
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addressing improper enroilments in suBsidi_zed Exchange coverage.” ECF 28, gt 43 (first quoting
90 Fed. Reg. at 27;130;. and then citing id. at 27,131). Plaintiffs argue “the premise of each of
the agency’s program integrity measures is undermined by its reliance on the flawed Paragon
methodology, which CMS hasn’t even tried to defend here.” ECF 30, at 24. Additionally,
Plaintiffs point out that “[tThere would be no way for a broker to know one way or the other if
tax data is unavailaﬁle fc;r a particular indiviciual before targeting him or her for an unauthorized
enrollment.” Id. at 24-25.

The question for the Court is not simply whether Defendants have presented sufficient
evidence of fraudulent enrollmént, but also whether there is sufficient eviden,ce-of a nexus
Between fraudulent enrollment and self-attestation to tax data such that it justifies requiring
heightened income veriﬁcation. Put differently, if the agency cannot point té data showing that
self-attestation meaningfully contributes to increased fraud, then the agency adopted an
incongruent solution to the problem. See City of Columbus, 523 F. Supp. 3d at 762 (“HHS
improperly elevated the objective of fraud prevention, for which it had no evidence, above the
ACA’s primary purpose of providing health insurance, (citing King, 759 F.3d at 373-374)).

After reviewing the agency’s reasoning in the Rule, the Court finds that CMS concluded
in a conclusory fashion that program integrity benefits would outweigh the administrative burden
on applicants. The Court agrees with Plaintiffs that CMS “attempted to justify these burdens
and these coverage losses simply by reciting that self-attestation ‘may have played a role in

-weakening the Exchange eligibility system,’ but it provided no support for this assertion.” ECF
11-1, at 40 (emphasis added) (citing 90 Fed. Reg. at 27,130). Additionally, while Defendants
argue “[t]he agency made the reasonable observation that applicants without tax return data will

likely have documentation verifying their household income (e.g., pay stubs) ‘readily available’

1
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to them and that the burden of submitting that documentation, by extension, would be relatively
minimal,” ECF 28, at 43 (quoting 90 Fed. Reg. at 27,131-32), the agency provides no basis for
this conclusory statement. In fact, this assertion is hot even internally consistent, as CMS
separately acknowledges in the Rule that “income verification can be more challenging for
lower-income tax filers due to less consistent employment.” 90 Fed. Reg. at 27,200. To address
this concern, CMS merely stated “our experience with income verifications suggests the process
does not impose a substantial burden.” I/d. The agency never explains what this history is or
how it léd to the conclusion it purportedly supports. The circular reasoning and conclusory
statements offered to jﬁstify the policy change are not indicative of reasoned decision-making.
This is particulaﬂy troubling because CMS, by its own estimation, acknowledges that 407,000
people will lose some, or all, of their APTCs as a result of this cﬁange. See id. Given the lack
of sufficient data to justify the rule, and the agency’s lack of meaningful explanation for the
provision, the Court finds that this provision was not “reasonable and reasonably explained.”
FCC v. Prometheus Radio Project, 592 U.S. 414, 423 (2021).
2. Irreparable Harm

Having addressed the likelihood of success on the merits of each of the challenged
provisions of the Rule, the Court turns to the question of whether Plaintiffs have “demonstrate[d]
that irreparable injury is likely in the absence of an injunction.” Winter, 555 U.S. at 22 (emphasis
in original) (citing cases). “To establish irreparable harm, the movant must make a ‘clear
showing’ thatl it will suffer harm that is ‘neither remote nor speculative, but actual and

imminent.’” Mountain Valley Pipeline, LLC v. 6.56 Acres of Land, Owned by Sandra Townes

3 This holding is bolstered by the fact that the Rule relied on the Paragon report, which as the
Court described above, Defendants do not even attempt to address, let alone defend.
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.Powell, 915 F.3d 197, 216 (4th Cir. 2019) (quoting Direx Israel, Ltd. v. B}'eakthrough Med.
Corp., 952 F.2d 802, 812 (4th Cir. 1991)). Irr;eparable harm is harm that “cannot be fully
rectified by the final judgment after trial.” Id. (quoting Stuller, Inc. v. Steak N Shake Enters.,
695 F.3d 676, 680 (7th Cir. 2012)). -

While “[m]ere injuries, however substantial, in terms of monéy, time and energy
necessarily expended in the absence of [an injunction] are not enough,” see Roe v. Dep 't of Def.,
947 F.3d 207, 228 (4th Cir. 2020), as -amended (Jan. 14, 2020) (quoting Di Biase v. SPX Corp.,
872 F.3d 224, 230 (4th Cir. 2017)), “irreparable harm may still occur in extraordinary
circumstances, such as when monetary damages are unavailable or unquantifiable.” Handsome
Brook Farm, LLCv. Humane Farm Animal Care, Inc., 700 F. App’x 251, 263 (4th Cir. 2017).
For instance, “economic damages may constitute irreparable harm where no remedy is available
at the conclusion of litigation.” Mountain Valley Pipeline, LLC v. W. Pocahontas Props. Ltd.
P’ship, 918 F.3d 353, 366 (4th Cir. 2019). Similarly, harm that “threaten[s] a party’s very
existence” can qualify as irreparable. Mountain Valley Pipeline v. 6.56 Acres of Land, 915 F.3d
at218. The Fourth Circuit has indicated that where an organizational plaintiff’s standing is based
on a representation theory (as is the case with respect to MSA), district courts should look at the
irreparable hm to its members. N.C. State Conf. of the NAACP v. Raymond, 981 F.3d 295, 311
n.9 (4th Cir. 2020).

Plaintiffs argue that their injuries would be irreparable without a § 705 stay of the Rule’s
effective date. While Plaintiffs acknowledge that “economic losses generally do not constitute
irreparable harm,” they clarify thé’t “[gliven sovereign immunity, Plaintiffs have no vehicle to
recover their losses, in the form of uncompensated care costs and higher premiums, from CMS

after the fact.” ECF 30, at 7. According to Plaintiffs, “open enrollment for 2026 is fast
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approaching,” and “[a]bsent a stay, the coverage losses and higher costs caused by the rule will
be locked in for the coming year, ensuring that Plaintiffs will suffer harm ‘before a decision on
the merits can be rendered.’” ECF 30, at 7-8 (quoting M.4.B. v. Bd. of Educ. of Talbot Cnty.,
286 F. Supp. 3d 704, 726 (D. Md. 2018)).

Defendants insist that n‘eifher MSA nor the City Plaintiffs have made out irreparable harm
sufficient to justify preliminary relief. As for MSA, Defendants argue'that “the challenged Rule
provisions will apply to Exchange plans that will‘ not take effect until 2026 at the earliest,
meaning that the Rule will have no immediate impact on the member’s current coverage.” ECF
28, at 13. As such, according to Defendants, MSA has “failed to establish that any such injury
would occur before Plaintiffs’ claims could be resolved in the regular course of litigation—an
essential feature of irreparable harm.” Id (cite;tions omitted). As for the City Plaintiffs,

.Defendants maintain that any “remote harm” suffered is “certainly not imminent enough to
qualify as the sort of irreparable injury that warrants extraordinary preliminary relief.” Id. at 17.

The Court finds that Plaintiffs will suffer significant and iri‘eparable harm if the
challenged provisioﬁs of the Rule go into effect next week. As discussed in the standing analysis,
it is reasonably probable that the Plaintiffs will suffer economic injﬁry ;from the challenged
provisions. Of course, economic harm is not normally considered ineﬁarable. See Mountain
Valley Pipeline v. 6.56 Acres of Land, 915 F.3d at 218. However, “economic damages may
constitute irreparable harm where no remedy is available at the conclusion of litigation.”
Mountain Valley Pipeline v. W. Pocahontas Properties, 9.18 E.3d ét 366 (citation omitted).
Moreover, where “a temporary delay in recovery somehow translates to permanent injury—-

threatening a party’s very existence by, for instance, driving it out of business before litigation
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concludes—could [] qualify as irreparable.” ‘Mountain Valley Pipeline v. 6.56 Acres of Land,
915 F.3d at 218 (citation ornitted).

Here, Legler affirmed that she “operate[s] [her] business on narrow margins,” the Rule
will “cause [her] health insurance coverage costs to increase to a level that [she] cannot afford,”
and as a result, *[t]hese increased coéts will likely make it impossible for [her] to continue [her]
business, as [she] would be forced either to find different employment with employer-sponsored
insurance, or to terminate [her] business and explore other coverage options through Wisconsin’s
BadgerCare system.” ECF 11-4, at 3 § 11. Legler further explains that “[c]ontinuing [her]
business would not be an option in this circumstance because [she] need[s] to have access to
affordable insurance that will cover the medications [she] need[s].” Id q 12; see also United
Healthcare, Optimum Choice, Inc.,-Part II: Actuarial Memorandum: PUBLIC; Maryland 2026
Individual Exchange Rates 7 (May 22, 2025), https://perma.cc/35L2-M49D (increasing
insurance premiums to account for impact of Rule). Because the final Rule going into effect
“threatens a party’s very existence,” the type of harm Legler, and thus MSA, attests to constitutes
irreparable harm sufficient to warrant a stay. Mountain Valley Pipeline v. 6.56 Acres of Land,
915 F.3d at 218 (citation omitted).

Additionally, the harm to the City Plaintiffs is irreparable because money damages are
likely not available. See City of New York v. U.S. Dep’t of Def, 913 F.3d 423, 430 (4th Cir.
2019) (“The APA waives the federal gbvernment’s sovereign immunity for a limited set of suits,
brought by ‘a person suffering legal wrong because of agency action’ to obtain relief ‘other than
money damages.”” (emphasis added) (quoting 5 U.S.C. § 702)). As Plaintiffs explain, “[t]hese
cities fund and operate a range of community health centers, general and spécialty clinics, and

other health care services, as well as emergency medical transport.” ECF 11-1, at 18—19 (citing
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ECF 11-9 (Ige Decl.), at 2  5; ECF 11-7 (Johnson Decl.), at 3  11; ECF 11-8 (Leach Decl.), at
2-3 9§ 7-8). City Plaintiffs “provide these services to patients regardless of their insurance
coverage or ability to pay.” Id. at 19. An increase in the number of uninsured and underinsured
residents resulting from the final Rule would create a strain on those services and, ultimately,
the cities’ budgets, which must make up the shortfall from decreased compensation and increased
demand for emergency services. See ECF 11-9, at 3 4 6, at 56 14; ECF 11-7, at 2-3 ] 9-11;
ECF 11-8, af 3—4 99 12, 13. Once the Rule goes into effect, it will be difficult, if not impossible,
to unwind the harm Plaintiffs complain of. Young explained that the Congressional Budget
Office has concluded that the rule as a whole will “increase the number of uninsured by 1.8
million.” ECF 11-2, at 2 § 4. Additionally, “[p]eople who are relatively younger and healthier
are more likely to be deterred from enrolling by higher costs'of additional administrative
obstacles,” and therefore the policies in the Rule are “generally [] expected to worsen the
Marketplace risk pool.” jzi 9 5. Plus, “[a] worse risk pool will generally lead to higher health
insurance premiums, further exacerbating the problem of high costs, which in turn can cause
additional people to become insured.” Id. As Plaintiffs pxoint out, the CitS/ Plaintiffs “would
necessarily be servicing more individuals with no or inadequate coverage, and the cities would
not be able to recoup the costs of those services.” ECF 11-1, at 44; see also Chef Time 1520
LLC v. Small Bus. Admin., 646 F. Supp. 3d 101, 115-16 (D.D.C. 2022) (explaining that the
unavailability of money damages for APA claims counsels in favor of a finding of irreparable
harm).

Separately, Defendants. argue that “the.challenged Rule provisions will apply to
Exchange plans that will not take effect until 2026 at the earliest, meaning that the Rule will have

no immediate impact on the member’s current coverage.” ECF 28, at 13. Defendants thus urge
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that “there is still time to decide this case on the merits without having to necessarily enjoin the
provisions prior to the e_ffe;ctive date.” ECF 34, at 54:11-13; see also ECF 28, at 13. Plaintiffs
counter that they “need relief now to allow time for the market to adjust in advance of the opening
of open enrollment on November 1st.” ECF 34, at 88:10-12,

It is true that the provisions go into effect on January 1, 2026 for the 2026 year and open
enrollment bqgins on November 1 of this year. Thus, there is some surface appeal to Defendants’
argument that the Plaintiffs have failed to meet their burden to establish irreparable harm because
increased costs, decreased coverage, and uncompenszited care.cosfs will not suddenly materialize
on August 26, 2025, the day after the Rule goes into effect. But as Plaintiffs explained at the
hearing, “insurers’ plans and the preparation that the exchanges need to engage in, and all of the
underlying machinery, don’t spring into effect on October 31st to allow open enrollment to
happen [on] Noyember 1st.” Id. at 88:1-5. Rather, “[i]nsurers right now are in the process of
finalizing the plan offerings and setting their plan rates in reliance on what the current rule offers,
and what they anticipate thé market will look like on the basis of this rule.” Id. at 88:6-9; see
also United Healthcare, Optimum Cﬁaz’ce, Inc., Part II: Actuar_‘ial Memorandum: PUBLIC:
Maryland 2026 Individual Exchange Rates 7 (May .22, 2025), https://perma.cc/35L2-M49D
(increasing insurance rates to account for impact of Rule). Moreover, the recofd evidence shows
that at least one insﬁrer haé already increased rates as a result of the Rule’s anticipated effect on
the insurance market, and Plaintiffs have pointed out that “open enrollment for 2026 is fast
approaching,” and “[a]bsent a stay, the coverage losses and higher costs caused by the rule will

be locked in for the coming year, ensuring that Plaintiffs will suffer harm ‘before a decision on
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the merits can be rendered.””?* ECF 30, at 7-8 (first citing Am. Acad. of Actuaries, Issue Brief:
Drivers of 2026 Premium Changes 3, 8 (July 21, 2025), https://perma.cc/YP3X-WS74; and then
quoting M A.B., 286 F. Supp. 3d at 726). Se, while it may be true that the harms to Plaintiffs
may not be felt until later in time, it is also true that the first domino in the “predictable chain of
events leading from the government action to the asserted injury,” All. for Hippocratic Med.,
602 U.S. at 385, will fall when the regulation goes into effect next week.

Further, despite arguing that prelirlninary relief is not warranted because the Court has
time to decide the case on the merits before open enrollment begins, ECF 28, at 13, Defendants
have not addressed whether (or even how) the readjustment of insurance rates can be ri ghted by
a later finding that the Rule was promulgated in violation of the APA.?> Thus, Plaintiffs have
shown irreparable harm, both in terms lack of remedy at the conclusion of litigation and
imminence. See Habeas Corpus Res. Ctr., 2009 WL 185423, at *9 (finding irreparable harm
where plaintiff faced a myriad of immediate decisions about how to handle clients’ post-
conviction claims “even though it would take some amount of time” for the rule to apply to the
state because if the rule were to go into effect, it would “thrust [p]laintiff into uncertainty over
the legal framework™); California, 911 F.3d at 581 (finding irreparable harm where it was
“reasonably probable that the states [would]- suffer economic harm” from the rule and “the states

[would] not be able to recover monetary damages connected to the [rule]”).- While Defendants

24 The Court notes that “[a]llowing the rule to go into effect for a time, only later to determine it
invalid, would serve no purpose.” Habeas Corpus Res. Ctr. v. U.S. Dep’t of Justice, Civ. No.
08-2649, 2009 WL 185423, at *10 (N.D. Cal. Jan. 20, 2009). It would waste the resources of
the litigants and the Court and cause significant chaos in the insurance market. This too tips the:
scales in favor of Plaintiffs in the irreparable harm analysis.

25 There is no evidence in the record to suggest that insurers can continue to adjust rates up until
the eve of the open enrollment period on November 1, 2025.
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insist that the harms are too speculative, the Court finds, as it did with respect to ‘standing, that
the harm is sufficiently concrete, imminent, and supported by the record. Accordingly, MSA
and the City Plaintiffs have demonsfrated they will suffer irreparable harm in the absence of a
stay.

3. Prejudice and Public Interest

The final two factors—balance of the equities and weighing the public interest—"“merge
when the Government is the opposing party.” Nken, 556 U.S. at 435. The court “must balance
the competing claims of injury and must consider the effect on each party of the granting or
withholding of the requested relief,” with “particular regard for the public consequences in
employing the extraordinary remedy of injunction.” Winter, 555 U.S. af 24 (quoting Amoco
Prod. Co. v. Vill. of Gambell, 486 U.S. 531, 542 (1987)). Logically, “[t]here is geﬁerally no
public interest in the perpetuation of unlawful agency action.” League of Women Voters of U.S.
v. Newby, 838 F.3d 1, 12 (D.C. Cir. 2016). On the other hand, there is a substantial public interest
“in having governmental agencies abide by the federal laws that govern their existence and
operations.” Washington v. Reno, 35 F.3d 1093, 1103 (6th Cir. 1994); see also HIAS, Inc. v.
Trump, 415 F. Supp. 3d 669, 686 (D. Md. 2020) (same), aff"d, 985 F.3d 309 (4th Cir. 2021).
The Court is mindful that the Fourth Circuit recently cautioned against collapsing “the first
Winter factor—likelihood of success on‘the merits—with the merged balance of equities and
public interest factor.” USA Farm Lab. Inc. v. Micone, No. 23-2108, 2025 WL 586339, at *4
(4th Cir. Feb. 24,2025). As such, “[lI]ikelihood of success on the mérits alone does not suffice.”
Am. Fed. of State, Cnty. & Muﬁ. Emps., ALF-CIO et al., v. Soc. Sec. Admin. et al., 778 F. Supp.
3d 685, 779 (D. Md. 2025).

Plaintiffs argue that‘ “[t]he rule’s harms will not be limitedlto Plaintiffs and their

members, but will extend to the millions of Americans who will lose coverage on the Exchanges
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and who will suffer from higher health care costs as a result.” ECF 30, at 25. According to
Plaintiffs, “[iJncreases in uninsured people lead to increases in uncompensated care, putting a
strain on providers of last resort and emergency services and limiting the quality of care that
medical professionals can deliver, with particularly harmful results for lower-income people.”
* Id. Defendants respbnd that “staying the effective date of the Rule would hamstring Defendants’
efforts to address legitimate concerns about improper enrollments in Exchange plans that are
subsidized by taxpayers, as well as interfere with Defendants’ lawful implementation of their
policy priorities.” ECF 28, at 55. Additionally, Defendants aver that “when a law is stayed, ‘the
inability to enforce its duly enacted plans clearly inflicts irreparable harm on’ the government
that enacted it.” Id. (quoting Abbott v. Perez, 585 U.S. 579, 602 n.17 (2018)).

There is a strong public interest in Americans maintaining affordable healthcare
coverage. Indeed, that was the primary purpose of enacting the ACA. See NFIB, 567 U.S. at
538 (explaining that the purpose of tﬁe ACA is “to increase the number of Americans covered
by health insurance and decrease the cost of health care”). Moreover, eliminating coverage for
an estimated 1.8 million people will drive up costs for the ijnsured and lead to a significant
decrease in the qﬁality of care for the newly uninsured, which is unquestionably not in the public
interest. Defendants concede as much in admitting that the Rule will likely lead to decreased
coverage and increased costs, 90 f‘ed._ Reg. at 27,074, 27,213, but nonetheless maintain that
intervention is warranted based on program integrity concerns, see, e.g., 90 Fed'. Reg. at 27,116.
It is of course the case that reducing fraud by both brokers and Exchange applicants, thereby
reducing the burden of subsidy expenditures on taxpayers, is also in the public interest. But the
Court is not convinced that this concern outweighs the damage that will flow from enactment of

the Rule. Further, though the agency no doubt posits a laudable goal it wishes to achieve through
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the enactment of the Rule, “that does not mean that the government can flout the law to do so.”
Am. Fed. of State, Crity. & Mun. Emps., AFL-CI0, 778 F. Supp. 3d at 779.

Defendants’ claim that they will suffer irreparable harm is similarly unpersuasive.
Beyond its argument that a stay would “harnstriﬁg” its efforts to address improper enrollments,
ECF 28, at 55, Defendants fail to explain how the stay'would cause it irreparable harm. Indeed, ,
as the Court has noted above, many of the provisions purportedly targeting fraud ﬁe unsupported
by data showing that if enacted, they will, in fact, reduce anf such fraud. Plus, simply preventing
the government from “enforc[ing] its duly lenactcd plans,” ECF 28, at 55, does not tip the scales
in favor of Defendants on the third and fourth factors, particularly given the signiﬁ.cant harms
suffered by Plaintiffs in the absence of a stay. Accordingly, the Court is satisfied that the balance

of equities and the public interest favor the issuance of a stay.

4. Scope of Injunction

CMS asks this Court to limit relief to the Plaintiffs here. See ECF 28, at 56 (arguing that
any relief should be “no broader than necessary to afford relief to those Plaintiffs who have
established standing and irrcpara-ble harm”). Plaintiffs respond that “[t]his request can’t be
squared with the text of Section 705, which instructs that ‘the effective date,” in the singular, .of
the rule should be postponed if the standards for relief are met.” ECF 30, at 26. As such, “[e]ach
challenged provision of the rule has only one effective date, not different effective dates that
apply for plaintiffs and non-plaintiffs.” Id (citing David v. King, 109 F.4th 653, 661-62 (4th
Cir. 2024) (the definite article “the” “normally indicates that the statute refers to only one such
object™)).

This Court finds that the appropriate course of action here is to temporarily stay the

challenged provisions—that is, to postpone its effective date—under 5 U.S.C. § 705 pending a
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final resolution in this mattér. Under § 705, when “justice so requires” and “to the extent
necessary to prevent irreparable injury,” a reviewing court may “issue all necessary and
appropriate process to postpone the effective date of an agency action or to preserve status or
rights pending conclusion of the review proceedings.” “APA suits ultimately target the rule, and
not necessarily the application of it td a particular person.” Am. Fed’n of Tchrs. v. Dep't of
FEduc., --- F. Supp. 3d ---, Civ. No. SAG-25-628, 2025 WL 2374697, at *33 (D. Md. Aug. 14,
2025); see also Corner Post, Inc. v. Bd. of Governor;s, 603 U.S. 799, 831 (2024) (Kavanaugh, J.,
concurring) (“When a reviewing court determines that agency regulations are unlawful, the
ordinary result is that the rules are vacated—mnot that their application to the individual petitioners
is proscribed.”).

Here, Plaintiffs’ requested relief, to postpone the el;lforceability of certain provisions in
the Rule, is prdperly within the scope of the APA. See 5 U.S.C. § 705 (allowing courts to
“postpone the effective date of an agency action™); see also Loper Bright, 603 U.S. at 391
(explaining that courts must serve ““as a check upon administrators whose zeal might otherwise
have carried them to excesses not contemplated in legislation creating their offices.”” (quoting
United States v. Morton Salt, 338 U.S. 632, 644 (1950)). Additionally, setting aside an agency
action is the standard remedy for APA cases. See 5 U.S.C. § 706(2)(A) (“The reviewing court
shall . .. set aside agency action, findings, and conclusions found to be . . . arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with law[.]”).

The recent Supreme Court case, Trump v. CASA, does not change the outcome. In CAS4,
the Supreme Court held that injunctive relief must be limited to “administer[ing] complete relief
between the parties.” Trump v. CASA4, Inc., 606 U.S, ---, 145 S, Ct. 2540, 2557 (June 2r7, 2025).

However, the Supreme Court explicitly left open “whether the [APA] authorizes federal courts
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to vacate federal agency action.” /d. at 2554 n.10 (citing 5 U.S.C. § 706(2) (authorizing courts
to “hold unlawful and set aside agency action™)). Justice Kavanaugh’s concurrence highlighted
that, even after C4S54, “plaintiffs may ask a court to preliminarily ‘set aside’ a new agency rule”
“in cases under the Administrative Procedure Act.” Id at 2567 (Kavanaugh, J., .concurring).
Accordingly, the Court finds, in line with other recent cases addressing the issue, that the
limiting principle on universal or national injunctions announced in CAS4 does not apply to APA
cases like the one at bar. See, e.g., Drs. for Am. v. Off. of Pers. Mgmt., No. 25-cv-322 , 2025
WL 1836009, at *22 (D.D.C. July 3, 2025) (“[A]s this is a case involving APA vacatur, not a
universal or national injunction, . . . [CASA] does not apply.’;); Walker v. Kennedy, --- F. Supp.
3d. ---, No. 20-CV-2834, 2025 WL 1871070, at *7 (E.D.N.Y. July 8, 2025) (“CAS4 does not
require the Court to reconsider its stay.”); Ass'n of Am. Univs. v. Dep’t of Defense, --- F. Supp.
3d. -, No. 25-cv-11740, 2025 WL 2022628, at *27 (D. Mass. July 18, 2025) (finding that “a
stay under the APA” is not “subject to the same limitations espoused in CASA™); Refugee &
.Immigrant Ctr. for Educ. & Legaf Servs. v. Noem, --- F. Supp. 3d. ---, Civ. No. 25-306, 2025
WL‘1825431, at *51 (D.D.C. July 2, 2025) (noting that binding precedent and the text of the
. APA plainly authorize vacatur).2®
Additionally, limiting postponement to Plaintiffs would be impractical. The complicated

interplay between the ACA and numerous market actors would make it exceedingly difficult if

26 The Court is unpersuaded by Defendants’ citation to Casa de Maryland, 486 F. Supp. 3d at
971-72, a case in which Judge Xinis of this Court limited preliminary relief in the APA context
to the plaintiffs. In making that decision, Judge Xinis explicitly noted that the limited stay was
compelled by an earlier decision of the Fourth Circuit on facts that she could not “meaningfully
distinguish.” Id. at 972 (citing CASA4 de Maryland, Inc. v. Trump, 971 F.3d 220, 236 (4th Cir.
2020)). Given that just over two months ago the Supreme Court considered the propriety of
national injunctions and explicitly left open “whether the [APA] authorizes federal courts to

vacate federal agency action,” C4S54, 145 S. Ct. at 2554 n.10, the Court is satisfied that the relief
need not be limited to Plaintiffs. ‘
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the challenged provisions went into effect for some of the population served by the Exchange
but were stayed as to others. Defendants have “failed to identify any plausible manner in which
the Court could set the guidance aside as to the individual plaintiffs and the organizational
plaintiffs, while leaving it in place as to all others.” Refugee & Immigrant Ctr. for Educ. & Legal
Servs., 2025 WL 1825431, at *51. |

Accordingly, the Court finds the scope of Plaintiffs’ relief, requesting a stay of the
challenged provisions under the Rule, proper.

C. Security

The government has requestéd that, if the Cou‘rt,were to issue a preliminary injunction,
it order Plaintiffs to provide an injunction security under Fed. R. Civ. P. 65(0).27 ECF 28, at 57.
This Court is not granting a preliminary injunction. The Subreme Court has ‘explained that “[a]n
injunction and a stay have typically been understood to serve different purposes."’ Nken, 556
U.S. at 428. “The APA only authorizes courts to ‘set-aside’ and ‘postpone’ agency actions—a
far narrower authority than the court’s equitable power to issue prelimihary injunctive relief.”
Am. Fed'n of Tchrs. v. Dep’t of Educ., 779 F. Supp. 3d 584, 623 n.14 (D. Md. 2025).

The APA has no bond requirement. See 5 U.S.C. § 705; see also Seafieeze Shoreside,
Inc. v. US. Dep’t of Interior, No. 22-cv-11091, 2023 WL 3660689, at *3 (D. Mass. May 25,
2023) (“Unlike a preliminary injun'ction, a stay under 5 U.S.C. § 705 does not expressly require
the movant post a bond.”); Coal. for Humane Immigrant Rights v. Noem, No. 25-cv-872, 2025
WL 2192986, at *3 87(D.D.C. Aug. 1, 2025) (declining to require a bond because “Plaintiffs here

seek a stay under APA section 705, which is neither a preliminary injunction nor a temporary

27 Fed. R. Civ. P. 65(c) states, in relevant part: “The court may issue a preliminary
" injunction . . . only if the movant gives security in an amount that the court considers proper to
pay the costs and damages sustained by any party found to have been wrongfully enjoined . . . .”
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restraining order”). Because the Court is issuing a stay under § 705, not a preliminary injunetion,
the Court declines to require a bond.

IV. CONCLUSION

For the foregoing reasons, Plaintiffs’ motion for a stay under 5 U.S.C. § 705 or, in the
alternative, for a preliminary injunction, ECF 11, construed as a motion for a stay under 5 U.S.C.

§ 705, is GRANTED in part and DENIED in part. A separate implementing Order will issue.

Dated: August 22. 2025 ' /s/
Brendan A. Hurson
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

*

CITY OF COLUMBUS ET AL.,
%
Plaintiffs,
%
V.
* Civil No. 25-2114-BAH
ROBERT F. KENNEDY, JR. ET AL.,
%
Defendants.
%
% % % % % % % % % % % % %
ORDER

For the reasons stated in the accompanying memorandum opinion, it is, by the United
States District Court for the District of Maryland, hereby ORDERED that:

1. Plaintiffs’ motion for a stay under 5 U.S.C. § 705 or, in the alternative, for a preliminary
injunction, ECF 11, construed as a motion for a stay under 5 U.S.C. § 705, is
GRANTED in part and DENIED in part;

2. The effective dates of the following provisions of the final rule entitled “Patient
Protection and Affordable Care Act; Marketplace Integrity and Affordability,” 90 Fed.
Reg. 27074, are STAYED pursuant to 5 U.S.C. § 705 pending a final ruling on the
merits of this case:

a. The imposition of a $5 premium penalty on automatic re-enrollees, through the
addition of 45 C.F.R. § 155.335(a)(3) and (n) and revisions to 45 C.F.R. §
155.330());

b. The revocation of guaranteed insurance coverage for individuals with past-due
premiums, through revisions to 45 C.F.R. § 147.104(1);

c. The failure to reconcile policy in 45 C.F.R. § 155.305(f)(4), including the final
rule’s amendments to that policy through the addition of 45 C.F.R. §
155.305(f)(4)(iii);

d. The imposition of eligibility verification for the special enrollment period,
through the revisions to 45 C.F.R. § 155.420(g);
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e. The imposition of a requirement that Exchanges verify household income
inconsistencies when a tax filer’s attested projected annual household income
differs from “trusted data sources,” through revisions to 45 C.F.R. §
155.320(c)(3)(iii);

f. The changes to the de minimis ranges for actuarial value calculations, through
revisions to 45 C.F.R. §§ 156.140(c), 156.200(b)(3), and 156.400.

3. The Court DECLINES to stay the effective dates of the following provisions:

a. The change to the measure for calculating the premium adjustment percentage
set forth in 90 Fed. Reg. 27,166 through 27,178;

b. The elimination of the 60-day extension of time to resolve inconsistencies in
household income data, through the removal of 45 C.F.R. § 155.315(f)(7) and
revisions to 45 C.F.R. § 155.320(¢c)(5).

SO ORDERED.
Dated: August 22, 2025 /s/

Brendan A. Hurson
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CITY OF COLUMBUS et al.,
Plaintiffs,

V. Civil No. 25-2114-BAH

ROERT F. KENNEDY, JR. et al.,

Defendants.

ORDER
For the reasons stated in the Court’s memorandum opinion, ECF 35, it is, by the United
States District Court for the District of Maryland, hereby ORDERED that Plaintiffs’ unopposed
motion for clarification is GRANTED, and this Court’s order of August 22, 2025 is amended as
clarified to provide as follows:
1. Plaintiffs” motion for a stay under 5 U.S.C. § 705 or, in the alternative, for a
preliminary injunction, ECF 11, construed as a motion for a stay under 5 U.S.C. §
705, is GRANTED in part and DENIED in part;
2. The effective dates of the following provisions of the final rule entitled “Patient
Protection and Affordable Care Act; Marketplace Integrity and Affordability,” 90
Fed. Reg. 27074, are STAYED pursuant to 5 U.S.C. § 705 pending a final ruling on
the merits of this case:
a. The imposition of a $5 premium penalty on automatic re-enrollees, through
the addition of 45 C.F.R. § 155.335(a)(3) and (n) and revisions to 45 C.F.R. §

155.330());
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The revocation of guaranteed insurance coverage for individuals with past-due
premiums, through revisions to 45 C.F.R. § 147.104(i);

The failure to reconcile policy in 45 C.F.R. § 155.305(f)(4), including the
final rule’s amendments to that policy through the addition of 45 C.F.R. §
155.305(f)(4)(1ii);

The imposition of eligibility verification for the special enrollment period,
through the revisions to 45 C.F.R. § 155.420(g);

The imposition of a requirement that Exchanges verify household income
inconsistencies when a tax filer’s attested projected annual household income
differs from “trusted data sources,” through revisions to 45 C.F.R. §
155.320(c)(3)(iii) and the addition of 45 C.F.R. § 155.320(c)(3)(vi)(C)(2);
The changes to the de minimis ranges for actuarial value calculations, through
revisions to 45 C.F.R. §§ 156.140(c), 156.200(b)(3), and 156.400;

The changes to the policy regarding self-attestation of projected income,

through revisions to 45 C.F.R. § 155.320(c)(5).

3. The Court DECLINES to stay the effective dates of the following provisions:

a.

SO ORDERED.

August 25, 2025

The change to the measure for calculating the premium adjustment percentage
set forth in 90 Fed. Reg. 27,166 through 27,178;

The elimination of the 60-day extension of time to resolve inconsistencies in
household income data, through the removal of 45 C.F.R. § 155.315(f)(7) and

revisions to 45 C.F.R. § 155.320(c)(5).

/s/

Brendan A. Hurson
U.S. DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CITY OF COLUMBUS, et al.,
Plaintiffs,

V.

ROBERT F. KENNEDY, JR., in his official

capacity as Secretary of the United States

Department of Health and Human Services, et

al.,

Defendants.

N N N N N N N N N N N N N N

Civil Action No. 1:25-cv-2114-BAH

NOTICE OF APPEAL

Please take notice that all Defendants hereby appeal to the United States Court of Appeals
for the Fourth Circuit from this Court’s August 22, 2025 Memorandum Opinion and Order, ECF

Nos. 35, 36, and August 25, 2025 Order granting Plaintiffs’ unopposed motion for clarification,

ECF No. 38.

DATED: August 28, 2025

Respectfully submitted,

BRETT A. SHUMATE
Assistant Attorney General
Civil Division

ERIC B. BECKENHAUER
Assistant Director
Federal Programs Branch

/s/ Zachary W. Sherwood

ZACHARY W. SHERWOOD

Indiana Bar No. 37147-49

Trial Attorney

United States Department of Justice
Civil Division, Federal Programs Branch
1100 L Street NW

Washington, DC 20005
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Phone: (202) 616-8467
Fax: (202) 616-8470
Email: zachary.w.sherwood@usdoj.gov

Counsel for Defendants
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CITY OF COLUMBUS et al.,
Plaintiffs,

V. Case No. 25-cv-2114

ROBERT F. KENNEDY JR. et al.,

Defendants.

SECOND DECLARATION OF BROOKE LEGLER

I, Brooke Legler, declare as follows:

1. I am over 18 years old and competent to make this declaration. I have personal
knowledge of the facts and information in this declaration. I have previously submitted a
declaration in this action. I respectfully provide this supplemental declaration to further explain
why the cost increases that would be caused by the new Centers for Medicare and Medicaid
Services rule, “Patient Protection and Affordable Care Act; Marketplace Integrity and
Affordability,” would threaten my ability to access medication that I require for my health and
risk the loss of my small business.

2. I am a member of the Main Street Alliance, which is a national association of
approximately 30,000 small businesses.

3. I am a resident of New Glarus, Wisconsin.

4. I am a small business owner. My business is an early childhood education
program with about 10 employees.

5. I have rheumatoid arthritis and I am dependent on substantial medication to treat

the condition, including medications that address secondary issues caused by the primary
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medications. I also take a biologic to protect my health by suppressing my immune system,
which costs about $10,000 per month.

6. I purchase individual insurance on the Exchange and receive subsidized coverage
under a silver “Quartz One Achieve” plan. I currently pay a net premium of about $200 per
month, after application of the Affordable Care Act’s subsidies for my coverage.

7. My personal income will be about $30,000 for 2025. I project that my personal
income in 2026 will be about the same amount. I understand that, at this income level, I will
remain eligible for Affordable Care Act premium tax credits next year, even if legislation is not
adopted to extend subsidies that are currently available for other people with higher income
levels.

8. My insurance covers my rheumatoid arthritis medications, and a portion of my
biologic. I also qualify for payment assistance through the biologic drug company. I would not
be able to afford the biologic, or my other medications, without health insurance, or with a less
comprehensive insurance plan.

0. As explained in my prior declaration, without access to an insurance plan with the
benefits and affordability of my current coverage, I would not be able to afford the medications I
need or continue my small business’ operations.

10. Accordingly, even if insurers are permitted to sell cheaper plans next year that
offer less generous benefits, I would not wish to purchase such a plan. In shopping for a plan
next year, I will seek to retain the comprehensive benefits that I have under my current plan,
which I need to be able to afford my medications. If lower tax credits are available to subsidize
my coverage, I will be required to pay more in net premiums to maintain the same level of

coverage.
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I declare under penalty of perjury under the laws of the United States of America, pursuant to 28

U.S.C. § 1746, that the foregoing is true and correct to the best of my knowledge.

Executed this 2nd of September, 2025 in New Glarus, Wisconsin.

BROOKE LEG%?
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