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IN THE UNITED STATES DISTRICT COURT
FORTHE DISTRICT OF MAINE

THE FAMILY PLANNING ASSOCIATION
OF MAINE d/b/a MAINE FAMILY
PLANNING,

Plaintif,
No. 1:25-cv-00364-LEW

V.

UNITED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVICES, ¢ al.,

Defendants.

DEFENDANTS’ SUPPLEMENTAL BRIEF

Defendants hereby submit this supplemental brief in accordance with this Court’s August 14,
2025 Order to brief the significance of Planned Parenthood of Minnesota v. Minnesota, 612 F.2d 359 (8th
Cir. 1980), sum. affd, 448 U.S. 901 (1980), to the pending Motion for Preliminary Injunction (ECF No.
28). Defendants submit that Minnesota has little application to the present case.

In Minnesota, the Eighth Circuit considered a Minnesota statute that appropriated funds for
cities, counties, and nonprofit corporations to provide pre-pregnancy family planning services.
Minnesota, 612 F.2d at 360. Under the statute, grants could not be made to any nonprofit that
performed abortions, but the prohibition did not extend to certain nonprofit hospitals and health
maintenance organizations that performed abortions. Id. Applying rational-basis review, the court
concluded that the statute violated the Fourteenth Amendment’s guarantee of equal protection of the
law because, as the district court found, “there was no rational basis for the classification distinguishing
between nonprofit organizations which are hospitals or [health maintenance organizations| and those
which are not.” Id. at 360 (citing United States Dep’t of Agriculture v. Moreno, 413 U.S. 528, 534 (1973)).

In so holding, the Eighth Circuit cited the district court’s rejection of the State’s argument that

granting funds to an organization that performs abortions “frees up” money for that organization to
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use for abortion services. Id. at 361. According to the district court, even if that were a legitimate
legislative concern, there was no evidence that it supported the challenged provision because Planned
Parenthood had established that it “routinely receives restricted funding which is carefully controlled
and monitored,” including federal funds specifically prohibited from being used for abortions. Id.
The Eighth Circuit also gleaned from the statute’s legislative history that the unpopularity of Planned
Parenthood’s pro-abortion stance played a large role in its passage. Id. at 361. The Supreme Court
summarily affirmed in a two-word order. Minnesota v. Planned Parenthood of Minn., 448 U.S. 901 (1980).

That decision has no bearing on the present motion for three reasons.

First, little can be gleaned from the Supreme Court’s two-word summary affirmance of
Minnesota. Cases like Minnesota invoked the Court’s since-narrowed mandatory appellate jurisdiction
under 28 U.S.C. § 1254(2), and the Court resolved them without full briefing, effort, or explanation.'
As such, the Court has strictly limited the applicability of its two-word orders. Summary affirmances

<

have “considerably less precedential value than an opinion on the merits” and do not adopt the

decision below.  Comptroller of the Treasury of Md. v. Wynne, 575 U.S. 542, 559-60 (2015). Their
“precedential effect . .. extends no further than the precise issues presented and necessarily decided
by those actions.” Anderson v. Celebrezze, 460 U.S. 780, 784 n.5 (1983) (citation omitted). Furthermore,
since an appellant may challenge only portions of the lower court opinion, lower court holdings not
challenged in the appellant’s statement of jurisdiction are definitively non-precedential. See Mandel v.

Bradley, 432 U.S. 173, 176 (1977). Indeed, the First Circuit has questioned whether—as a practical

"'Two years later, the Court unanimously noted that its summary dispositions “sometimes create more
confusion [for the lower courts] than they seek to resolve” and asked Congress to substantially narrow
its mandatory jurisdiction—which finally happened in 1988. See The Supreme Court, Ltr. of June 17,
1982 to Rep. Kastenmeiert, at 19-21, available at
google.com/books/edition/Supreme_Court_Workload/C7imygZgpsgC.  The Court added that
because it was tasked with deciding numerous such appeals, “[i]t is impossible for the Court to give
plenary consideration to all” such cases and concluded that “[tlhe more time the court must devote to
cases of this type the less time it has to spend on the more important cases facing the nation,” 7d. The
Court did find some mandatory cases worth a deeper dive and a full opinion. See, e.g., Rodrignez v.
Popular Democratic Party, 457 U.S. 1 (1982) (14-page opinion). Minnesota was not one of them.

2
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matter—a summary affirmance is even “binding[,] or merely persuasive.” Central Me. Power Co. v. Maine
Comm'n on Governmental Ethics & Elec. Practices, 144 F. 4th 9, 23 n.5 (1st Cir. 2025).

A review of the (scanty) briefing in Minnesota underscores its minimal relevance to this case.
Although the State’s jurisdictional statement repeated its argument below that defunding Planned
Parenthood would free up funds for abortion services, the validity of that principle was not on review.
(Jurisdictional Statement in No. 79-1430, at 13). The Eighth Circuit invalidated the Minnesota law
not because it disagreed with this principle—indeed, it did not fault the district court’s assumption
that Minnesota could validly exclude an abortion provider on that ground. See 612 F.2d at 361, 362.
Rather, it gave dispositive effect to the district court’s findings of fact after a three-day bench trial,
during which the court examined Planned Parenthood’s accounting practices and express promises
regarding the new funds it would receive and concluded that state funds would not free up Planned
Parenthood’s existing funds for abortion services on those facts. Id. As such, the State’s submission
simply asked the Supreme Court to overturn that factual finding.” (Jurisdictional Statement at 13).
For its part, Planned Parenthood’s seven-page opposition essentially ignored the “free up funds” issue,
and leaned exclusively on the district court’s finding that no funds would be freed up because Planned
Parenthood had already promised to spend every penny it received from Minnesota on new services.
(Motion to Affirm in No. 79-14306, at 3 (citing “pre-pregnancy family planning services that were in
addition to, and in no way duplicative of, any of its existing services”)). Thus, while the Supreme
Court may have summarily affirmed those factual findings, it does not bind this Court as to this case.

Second, later Supreme Court decisions cast doubt on the Eighth Circuit’s analysis. A more
reliable indication of the Court’s view of the “freeing up” issue came thirty years later, in Holder .
Humanitarian Law Project, 561 U.S. 1 (2010), when, even applying heightened scrutiny, the Court

expressly endorsed the idea that money spent for legitimate purposes can be diverted for disfavored

*>'The Minnesota panel credited one additional factual finding, which is not relevant to this case: that
hospitals and HMOs’ pre-pregnancy family planning services were not materially safer for patients
than those of Planned Parenthood clinics. 612 F.2d at 362—63.

3
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activities. See id. at 37 (reasoning that because “[m]oney is fungible,” Congress could reasonably
conclude that providing terrorist organizations with monetary aid could “fund|] the group’s violent
activities”). Under Holder's reasoning, Congress could reasonably conclude that Medicaid funds could
indirectly subsidize prohibited entities’ provision of abortions. Even so, the Government does not
rely solely on the “freeing up” theory here: the Government also has an interest in not subsidizing
abortion providers, even if the funds are not being used to subsidize abortions themselves. See Rust ».
Sullivan, 500 U.S. 173, 192-93 (1991) (“[T]he government may ‘make a value judgment favoring
childbirth over abortion, and . . . implement that judgment by the allocation of public funds.”). The
Supreme Court has also repeatedly emphasized the limited value of legislative history in probing the
validity of a statute, even when a plaintiff challenges legislative motivations. See Dobbs v. Jackson
Women’s Health Org., 597 U.S. 215, 301 (2022) (noting that the question is whether “there is a rational
basis on which the legislature could have thought that it would serve legitimate state interests” (emphasis
added)); Exxon Corp. v. Eagerton, 462 U.S. 176, 195 (1983) (similar); see also Exxon Mobil Corp. v.
Allapattah Servs., Inc., 545 U.S. 546, 568 (2005) (“[T]he authoritative statement is the statutory text, not
the legislative history or any other extrinsic material.”).

Finally, the Eighth Circuit’s Minnesota opinion has little persuasive value here. For one, its
discussion of “freeing up” funds primarily analyzed the concern that new grants for family planning
would be used to replace existing funding for such services, and that those pre-existing funds would be
spent on abortion instead. 612 F.2d at 362. The concern here is broader—not only that Medicaid
funds allow Plaintiff to spend fewer of its own dollars on Medicaid services and more on abortions,
but also that Medicaid funds indirectly subsidize abortion by supporting overhead and other costs.

The Eighth Circuit opinion also relied heavily on U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528
(1973), which invalidated under equal protection an amendment to the Food Stamp Act that excluded
households containing unrelated individuals. Id. at 538. The amendment’s only purpose was to

discriminate against “hippies” and “hippie communes.” Id. at 535. But “[a] purpose to discriminate
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against hippies cannot, in and of itself and without reference to (some independent) considerations in
the public interest, justify the . . . amendment.” Id. at 53435 (citing Moreno v. U.S. Dep't of Agric., 345
F. Supp. 310, 314 (D.D.C. 1972)). Notably, in Moreno, the amendment was not rationally related to
any legitimate government interest—the courts rejected every other proffered justification. See Moreno,
345 F. Supp. at 313 (finding that the statutory classification was not relevant to either stated purpose:
to improve the agricultural economy or alleviate hunger); 7d. at 314 (rejecting the independent
justification of fostering morality because the act infringed on the fundamental rights to privacy and
freedom of association in the home); Moreno, 413 U.S. at 537 (concluding that “the challenged
classification simply does not operate so as rationally to further the prevention of fraud”). But here,
as explained in the Government’s brief in opposition to Plaintiff’s motion for a preliminary injunction,
Section 71113 is rationally related to a host of legitimate government interests that Plaintiff fails to
negate—including reducing abortions, government subsidization of abortions, and government
payments to abortion providers. See ECF No. 24 at 8—10. Likewise, the lines Section 71113 draws
are reasonably drawn to take a first step toward those goals, beginning with entities that receive other
government benefits (501(c)(3) status) and that receive a large sum of government funds and for which
government funding constitutes a substantial portion of their business. Further, unlike when Minnesota
was decided, abortion no longer enjoys special constitutional protection. Dobbs, 597 U.S. at 231.

For the foregoing reasons and those in the Government’s brief in opposition to Plaintiff’s

motion for a preliminary injunction, this Court should deny Plaintiff’s motion.
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IN THE

Supreme Court of the Enited States

OCTOBER TERM, 1979

No.

THE STATE OF MINNESOTA, RUDY PERPICH, individ-
ually and as Governor of the State of Minnesota, WARREN
R. LAWSON, M.D., individually and as Commissioner of
Health of the Minnesota Department of Health, WARREN
SPANNAUS, individually and as Attorney General of the
State of Minnesota, their agents, representatives, successors,
those acting in concert with them, and all others similarly
gituated,

Appellants,

Vs,

PLANNED PARENTHOOD OF MINNESOTA, a Minnesota
non-profit corporation,
Appellee.

ON APPEAL FROM THE UNITED STATES
COURT OF APPEALS FOR THE EIGHTH CIRCUIT

JURISDICTIONAL STATEMENT

Appellant appeals from the judgment of the United States
Eighth Circuit Court of Appeals filed on January 2, 1980,
affirming the judgment of the District Court for the District
of Minnesota and holding that the 1978 Minnesota Family
Planning Grants Act! is unconstitutional.

1 Minn. Stat. § 145,925, subd. 2 (1978) (codification of Minn, Laws
1978, ch. 776).



Case 1:25-cv-00364-LEW  Document 30-1  Filed 08/15/25 Page 8 of 59 - PagelD #: |
220

2

THE OPINIONS BELOW

The opinions of the Court of Appeals and the distriet court
are not reported. They are set forth in the Appendix hereto.

JURISDICTION

Thig action was commenced by appellee (Planned Parent-
hood) in the United States Distrmt Court for the District of
Minnesota pursuant to 28 U.S.C. §§1881 and 1343 for a
declaratory judgment that the 1978 Minnesota Family Plan-
ning Grants Act, Minn, Laws 1978, ch. 7756 (hereinafter the
Act), is unconstitutional under several provisions of the
United States and Minnesota Constitutions,

The district court sustained one of Planned Parenthood’s
claims, ruling on February 28, 1979, that the Act was violative
of the equal protection clauge of the fourteenth amendment
of the United States Constitution. On January 2, 1980, the
Eighth Cireuit Court of Appeals entered an order affirming
the district court’s decision. Appellants (hereinafter the State)
filed with the Court of Appeals a notice of appeal to this Court
on January 17, 1980, Jurisdiction of this Court to review the
decigion of the Court of Appeals is conferred by 28 U.8.C.

- §1254(2).

STATUTE INVOLVED

The critical provigion of the Act at issue is Minn. Stat.
§ 145.925, subd, 2 (1978):

The commissioner [of Health] shall not make special
[family planning service] grants pursuant to this section
to any nonprofit corporation which performs abortions.
This provision shall not apply to hospitals licensed
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‘pursuant to sections 144.50 to 144.56, or health mainte-
nance organizations certified pursuant to chapter 62D,

The foregoing section and related provisions of the Act are
set forth in full in the Appendix.

QUESTION PRESENTED

Under the Act the State of Minnesota for the first time pro-
vided state funding to establish or expand pre-pregnancy
family planning services of local governmental units and cer-
tain nonprofit private agencies. However, nonprofit corpora-

- tions which perform abortions, except licensed hospitals and
health maintenance organizations, are not eligible for such
funds. The question presented is whether the court of appeals
erred in holding that thé exclusion of organizations such as
Planned Parenthood from this first-time public funding is un-
constitutional under the equal protection clause of the four-
teenth amendment.

STATEMENT OF THE CASE

In July 1978, Planned Parenthood brought this action
against various State of Minnesota officials, seeking declara~
tory and injunctive relief. Planned Parenthood alleged that
the Act, by excluding it and similar nonprofit corporations
from eligibility for public family planning service funds,
abridged its right of privacy, denied it equal protection under
the law, and constituted a bill of attainder, all in violation of
the United States Constitution,

Following a trial to the court, the district court ruled that
the Act did violate the equal protection clause but explicitly
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rejected the remaining claims. That decision was affirmed
by the court of appeals,

The Act establishes a program whereby state funds may
be distributed by the Minnesota Commissioner of Health to
local governmental units and nonprofit corporations for the
provision of pre-pregnancy family planning services. Funds
under the Act may not be used for the performance of abor.
tions or similar post-pregnancy actions. Subdivision 1 of the
Act? limits the grants to “pre-pregnancy” family planning
services, and Minn. Stat, § 145,012, subd. 9 (1978) excludes &
from the definition of “family planning” the “voluntary termi-
nation of pregnancy.”

As noted hereinabove,® subdivision 2 of the Act essentially
prohibits the disbursement of state family planning service
funds to nonprofit corporations which perform abortions,
Such exclugion, however, does not apply to hospitals and health
maintenance organizations (HMO’s) which perform abortions.
Since one of the 10 clinics operated by Planned Parenthood
in Minnesota* performs abortions, Planned Parenthood is a
nonprofit corporation excluded from funding under the Act.
Tr, at 19-20,% At the present time, Planned Parenthood is one
of at least two nonprofit corporations excluded from family
planning funding under the Act because of their performance
of abortions, Tr. at 67-68, 175. '

Subdivision 9 of the Act appropriates $1.8 million of publie
funds to finance the family planning service grants, At the
time of the trial herein, the Commissioner of Health had not
distributed statutory funds to any agency due to the fact that
the rules governing such distribution had not then been

2 Minn, Stat. § 145.925, subd, 1 (1978).

8 See Statement of Issue, supra. :

+0Of Planned Parenthood's 10 clinics, three are located in Minne.
apolis and St. Paul,

8 The abbreviation “Tr.” {8 used throughout this brief to refer to
the transcript of the trial record.
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promulgated. Various agencies, however, did submit grant
applications to receive the family planning funds pending the
adoption of rules, Tr, 809-310, 409, Planned Parenthood itself
contingently applied for $96,000 in grant funds pending the
outcome of the ingtant case, According to its grant application,
Planned Parenthood would use most of the grant funds in the
Minneapolis-St, Paul metropolitan area. Tr. at 81-32, 122,
408.¢

A. Family Planning Services in Minnesota,

Congidering all of the present services now available in
Minnesota without the Act and including those provided by
Planned Parenthood, the State is considered to be underserved
with respect to public family planning. Tr. at 107, 284-287,
425, By use of the Act’s funding, however, local governmental
agencies can provide good public programs of family planning
services. Tr, at 897-398, 899-401, 424-425, 439-440,

Excluding Planned Parenthood, Minnesota is now served
by about 80 agencies which provide a broad range of family
planning services and more than 100 additional agencies which
offer some family planning services. Tr. at 877, 412, Through
local county boards of health, public health nurses and social
workers and non-governmental agencies other than Planned
Parenthood, Minnesotans can obtain most of the on-site, non-
medical family planning services. Tr. at 397-898.7 With re-

6 The family planning service funds for 1979 have now heen dis
tributed with the exception of those funds requested by Planned
Parenthood directly or by sub-contract. Purguant to a stipulation
between the parties, the 1979 funds which would be disbursed to
Planned Parenthood, if it were not for the contested statutory
exclusion, have been held in an escrow account,

7TSome Minnesota residents seeking referral for family planning
assistance have expressly stated that they prefer not to congult
Planned Parenthood, because of its policy of performing abor-
tions. Tr, at 438.489.
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spect to the provision of medical services, the foregoing local
agencies can and do easily refer patients to hospitals, private
physicians and pharmacists, Tr, at 1883. .

Currently Planned Parenthood is one of the largest
organized providers of family planning services in Minnesota,
Tr. at 58-569, Its 10 clinics are staffed by private physicians
and medical personnel who work exclusively on a part-time
basis and various non-medical counselors and employees. None
of its clinics, including the St, Paul clinic providing abortions,
offers more than minimal medical care and facilities, and for
the most part none is generally open to provide such care be-
yond the traditional business hours eack week. Tr, at 97, 160-
161, There are no emergency or comprehensive medical care
facilities available at any Planned Parenthood clinic. Tr. at
40-41, 827, Patients in need of emergency or critical medical
care must obtain it at a hospital.

Planned Parenthood’s abortion and family planning ser-
vices® are financed by three main sources of income: as much
as one million dollars in federal funds in an average year,
patient fees and private contributions, Tr, at 20, 84, Some, but
not all, of such income is received under certain restrictions
as to use. Thus, Planned Parenthood is free to spend some of
its income on any services it desires, including abortions, Tr.
at 88-84 and 172,

Planned Parenthood, however, has never received any direct
funds from the State of Minnesota in the past. Thus, subdivi-
sion 2 of the Act would not prevent Planned Parenthood from
continuing to provide abortions and family planning services.
It simply withholds public funds upon which Planned Parent-

8 The decision to begin performing abortions at the St, Paul clinic
wags made after several years of study and only after formal adop-
tion by Planned Parenthood's governing . Tr. at 20-21, 4142,
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hood had never relied. See District Court Memorandum Order
at 4, lines 24-31, dated February 23, 1979; and Tr. at 414,

B. The Availability of Medical Care for Family Planning
Service Recipients,

There can be significant health hazards for women using
various forms of family planning services, Tr. at 341-344, For
example, women using certain birth control devices may have
infections, tissue perforation and internal hemorrhaging
which would require prompt emergency medical care and/or
surgery, Tr, at 1564-155, 341-344, Similar critical health prob-
lems also could arise during the performance of an abortion,
thus requiring a clinic such as Plannerl Parenthood to refer
the patient to a hospital, Tr, at 189.

There is at least one hospital in every Minnesota county;
whereas Planned Parenthood has only 10 clinics out of which
part-time family planning workers® work occasionally in
other counties, Tr. at 403-404, 79, 181-182, Almost all bxrths
take place in hospitals, Tr. at 434-435,

Hospitals and HMOQ's are paid directly by patients for the
use of their facilities, but physicians who actually perform
the surgery or provide other medical care are paid separately
by the patient. Tr. at 828-8324 and 845-348. On the other hand,
Planned Parenthood patients pay one hill to Planned Parent-
hood covering the cost of their abortion or family planning
care, the use of the clinic facilities and the cost of the physi-
cian's services. Tr. at 168,

Hospitals and HMO’s provide conaldembly more compre-
hensive medical care and services (routine, critical and emer.

v Planned Parenthood's family plarmmg workers are not smuad in ¢
medical care. Tr. at 182-183, |
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gency) than does Planned Parenthood. Tr, at 826-329, 346-
348, 433-434, Conversely, Planned Parenthood’s primary func-
tion is the provision of family planning services and abortions,
Trial Exhibits 1 and 2. Planned Parenthood’s facilities, con-
sequently, are not subject to the same state licensing require-
ments as hospitals and HMO'’s, and also are not subject to
the accreditation standards of the Joint Commission on Ac-
creditation of Hospitals. Tr, at 166, 326, 330, In sum, the avail-
ability of comprehensive and prompt medical care for women
receiving family planning services or undergoing childbirth
or an abortion is much greater at hospitals and HMO's than
at a Planned Parenthood Clinic.

THE QUESTION IS SUBSTANTIAL

In Maher v, Roe, 432 U.S, 464 (1977) this Court held that
states are free under certain circumstances to refuse to sub-
sidize the performance of abortions with publi¢ funds. In
enacting the Family Planning Grants Act, the Minnesota leg-
islature attempted to accomplish two goals: (1) provide for
the first time state financial aid for developing prepregnancy
family planning services for Minnesotans and (2) maintain
the State policy against subsidizing the performance of abor-
tions, even indirectly, The effect of the lower courts’ decisions,
however, is to prevent Minnesota from achieving the second
objective, This constitutes a clear intrusion of the courts into
the proper exercise of a state’s police powers, an improper
second-guessing of the wisdom of legislative enactments,
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I. IN ESTABLISHING CLASSIFICATIONS FOR ELIGIBIL-
ITY TO RECEIVE STATE FAMILY PLANNING
GRANTS, THE LEGISLATURE RATIONALLY DIS-

- TINGUISHED BETWEEN THOSE ORGANIZATIONS
WHICH PERFORM ABORTIONS AND THOSE WHICH
DO NOT.

Both the district court and the circuit court held that
the section of the Act challenged herein does mot impinge
upon a fundamental right of privacy and, therefore, tested
the Act’s classification by considering whether the eligibility
exclugion of corporations which perform abortions was ra-
tionally related to a valid intention to avoid funding abor-
tions.1® Memorandum Order at 5, No. 79-1218, Slip. Op. at
2-3 (8th Cir, Jan, 2, 1980),

At issue is not the wisdom of the Family Planmng Grants
Act, nor its comprehensive scope, mor the precige factual
basis upon which the legislature based its action, The ques-
tion is the rationality of the Act, A grants award scheme such
as the one at issue herein “will not be set aside if any set of
facts rationally justifying it is demonstrated and perceived
by the courts.” United States v. Maryland Savings Share Ins.
Co., 400 U.S. 4, 6 (1970). (Emphasis added.) Certainly the
Act’s clagsification in attempting to fund prepregnancy fam-
ily planning while refraining from publicly funding abortions
cannot be deemed to be irrational, ‘

10 In the context of a challenge to a state funding statute, where no
fundamental right is impinged, the district court correctly applied
the rational basis test rather than the striet scrutiny standard.
Compare, Maher v. Roe, 482 U.S, 464, 473.76 (1977); Jefferson v.
Hockney, 406 V.8, 5356 (1972); O'Brien v. Weinberger, 4563 F.Supp.
- 88, 87 (D. Minn, 1978); and Doe v. Mundy, 441 F.8upp. 447, 451
(BLD. Wis, 1977).
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The Act in the instant case distinguishes, in part, between
those nonprofit corporations which perform abortions and
those which do not perform abortions., Such a distinction ag
to which type of organization may qualify for grants and
those which may not is neither arbitrary nor invidiously dis-
eriminatory. The courts below stated that a two-step analysis
was involved in applying the rational basis test to challenged
legislation. The first step required a legitimate state purpose
for the legislation, and the second requires that the legisla-
tion must be rationally related to the purpose, The district
court concluded that the Act’s purpose of expanding prepreg-

- nancy family planning services was valid, The court perceived
the legislative purpose behind the challenged provision was,
in part, to insure that no state monies be used to fund abor-
tion services, The court, citing Maher v. Roe, 482 U.S, 464
(1977), found the legislative purpose to refuse to use public
funds to subsidize abortions constituted a valid purpose but
concluded that the challenged exclusion did not rationally re-
late to this purpose.

Unquestionably, given limited resources, the state may place
priorities on potential recipients of funding by conferring
benefits upon organizations perceived to further a legitimate
state interest in promoting and favoring childbirth over abor-
tion, Maher v, Roe, 482 U.S. 464 (1977); Poelker v. Doe, 482
U.S. 519 (1977). The exclusion of abortion providers ag eligi-
ble recipients of limited state family planning funds is ra-
tionally related to a clearly defined and valid state interest
in encouraging natural childbirth over abortion and discour-

~ aging abortion as an adjunct to or a component of family plan-
ning, Minn, Stat., § 145.912, subd, 9 (1978) defines “family
planning services” to mean prepregnancy counseling and ser-
vices. The statutory definition explicitly excludes the perform-
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ance or encouragement of voluntary termination of pregnan-
cies, i.e, abortions, Further evidence of the legislature's
strong desire to avoid subsidizing abortions may be found in
Minn, Stat. § 266B.011 (1978). Just as clear as the legisla-
ture’s intention to avoid subsidizing abortions is Planned
Parenthood’s intentional and well publicized policy of provid-
ing abortions. Tr. at 22, 24, 33, Planned Parenthood views
abortion as a means of family planning (albeit not a primary
means). The state, on the other hand, has a clearly defined
policy with respect to promoting childbirth as a family plan-
ning device.

The state's power to encourage preconception forms of
family planning through funding is far broader than had it
attempted to discourage abortion as an acceptable family
planning device. C.f., Maher v. Roe, 482 U.8. 464 (1977).
The state's decision not to fund agencies which view abortion
as an acceptable family planning device ig analogous to a city's
judicially-upheld decigion not to fund nontherapeutic abortions
while providing funding for childbirths, See, Poelker v. Doe,
432 U.8, 519 (1977).

A. Tunds Provided To Planned Parenthood For Pregnancy
Counseling Will Necessarily Free Up Funds Within The
Organization To Be Used For Provision Of Abortion
Services Notwithstanding Careful Accounting.

Prepregnancy family planning has been recognized by both
~ lower courts as a legitimate state interest, Similarly, the ex-
clusion of public funding for abortions has also been deemed
~ to serve a legitimate state interest. In view of those two rec-

ognized state interests, it is reasonable for the state to find,
as & matter of public policy, that abortion is an unacceptable
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family planning device. Therefore, it is in rational relation-
ship to the state’s interest for the state to choose not to fund
the prepregnancy family planning operation within an organi-
zation which views abortion as an acceptable family planning
device. To allow such funding would force the state directly
to fund a family planning device which it rationally views
as unacceptable,

The lower courts seemed to agree with the foregoing pro-
positions but erroneously found insufficient evidence to sup-
port the possibility that family planning funds under the Act
could indirectly be used by Planned Parenthood to fund abor-
tion services, The courts relied solely upon testimony that
Planned Parenthood carefully controls and monitors its own
restricted funding, Tr. at 118-119, 171-172, The mere fact of
geparate accounting, however, does not address the issue of
the “free-up” of funds which state subsidization would neces.
sarily confer.

"There ig, moreover, sufficient factual evidence in the recard
to recognize that state funds received under the Act would in-
evitably “free up” some Planned Parenthood money for fi-
nancing abortions, a result directly in conflict with a permis-
gible purpose of the Act, Compare, Maker v. Roe, supra. Of
Planned Parenthood’s three current sources of income, some
of its federal funding is specifically restricted as to uses. Tr,
at 83-84, 172, Even assuming that these restrictions prohibit
the funding of abortions,!t the testimony indicated that no
restrictions apply to private donations and patient fees (the
other gources of income). Tr, at 83-84, 172, It is clear, there.
fore, that the addition of funds under the Act, even if fully

11 'I‘he 'testimony of Planned Parenthood’s witnesses. did not indicate
that abortions would be prohibited even hy the restricted funds.
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accounted for, would enable Planned Parenthood to finance
more abortions, 12

The lower courts have placed an insurmountable burden on
the state by requiring it to show that the accounting practices
used by Planned Parenthood are insufficient to prevent the
“free up” of funds, Common gense dictates that if state fund-
ing is provided for prepregnancy counseling it will necessarily
allow Planned Parenthood to use more of its originally unre-
stricted money for financing abortions than it could have with-

- out the additional funding. Appropriating money to Planned

Parenthood is similar to appropriating cash grants to parents
of nonpublic school children inasmuch as no guarantee exists
that the money spent for legitimate purposes will not divert
funds to disfavored or improper services, The fact that a
Planned Parenthood patient receives a lump sum bill which
includes both counseling and abortion fees is illustrative of
how the two services, both the favored prepregnancy family
planning and the disfavored public funding of abortion
services, are inextricably intertwined within one institution.
Indeed, funding one aspect of Planned Parenthood necessarily
“frees up” money to be used for separate services, the public
funding of some of which ig clearly contrary to public policy.

The mere fact that Planned Parenthood would agree to use
the additional monies only for prepregnancy services would
not change the result, All the accounting principles and moni-
toring devices used with respect to but one part of the whole
still relates only to that part. In such a situation, additional
funding would “free up” more of Planned Parenthood’s own
unrestricted funds for abortions.

12 In recent years the demands and needs for abortions have been
increasing. Thus, it ig likely that Planned Parenthood would
endeavor to perform more abortions than it does at the present
time. Tr, at 167.169,
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The same analogy, however, does not apply to hospitals and
HMOs, Hospitals and HMOs currently do not finance or seek
reimbursement for abortions, Tr. at 328-824, 844-848, 484,
That responsibility is solely between the physician and patient.
Furthermore, the range of medical services in hospitals and
HMOs is so vast and independent that the “free up”’ principla
would not apply.

Moreover, an excessive administrative burden is placed on
the state to assure that the funds are used as appropriated for
prepregnancy family planning assistance and not abortion
gervices, In addition, the burden of monitoring Planned
Parenthood’s accounting system to guarantee that no “freeing
up” of prepregnancy counseling funds occurs is an even more
onerous task, Again, the analogy to public funding of nonpuhb-~
lic schools is apparent, This Court has found in similar situa-
tions that the government inspections required to ensure
constitutional compliance with funding limitations would
create excessive administrative burdens, Lemon v, Kurtzmon,
408 U.S. 602 (1971). The excessive administrative burden is
clearly inherent where funding goes to an abortion promoting
institution that also provides prepregnancy counseling.

Certainly, the legislative intent that public funds should not
be used by organizations that provide only two purportedly
conflicting services (prepregnancy family planning assistance
and abortions) constitutes a more than adequate basis for the
clagsifications within the Act. In delineating between those
organizations which perform abortions and those which do
not, the Legislature expressed a desire clearly to discard abor-
tion as a state-approved family planning device.
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B. Prepregnancy Family Planning Funding To An Aborx-

: tion Promoting Institution Provides An Opportunity
For Potential Institutional Influence Affecting The
Provision Of Prepregnancy Family Planning Services.

Prepregnancy family planning as a desired state goal must
be viewed in the context within which the service is provided
inasmuch as the potential institutional influence may affect
the provision of family planning services. Even though an
institution provides prepregnancy services, the public funding
of which is favored,*® it may also institutionally advocate
abortions as a family planning device, the public funding of

which is disfavored.’* In such a case, the legislature may ra-
tionally determine that the potential for influence exercised
ingtitutionally over the prepregnancy counseling service, in
light of its advocation of abortion, is foo great and contrary
to public policy, and thereby properly exclude the institution
from public funding,

The analogy to parochial school funding is strong because
the public funding of secular education is favored, while the
promotion of any particular religion ig disfavored, The favor-
ed and disfavored activities of a parochial school exist within
one ingtitution, The potential for sectarian influence exercised
by the teachers is a determinate as to whether secular func.
tions within a parochial school may be publicly funded. For
instance, the funding of on campus therapeutic, guidance and
remedial services offered to parochial institutions is constitu-
tionally forbidden so as to preclude any sectarian influence
which the institution may exert on the therapist’s or coun-
selor's behavior., Meek v. Pittenger, 421 U.S. 849, 871 (1975).

18 Minn, Stat. § 145.925 (Supp. 1979).
14 Sec, 6.g., Minn, Stat. §§ 145912, subd. 9 (1978) and 256B.011 (1978),



Case 1:25-cv-00364-LEW  Document 30-1  Filed 08/15/25 Page 22 of 59 PageIDl
#: 234 '

16

Since the nature of the activity may present a remote pos-
sibility of influencing the guidance counselor to depart from
religious neutrality, public funding is properly denied. Id.
Therefore, the mere potential for sectarian influence may
constitute grounds for denying public funding. The use of
public funds to reimburse sectarian institutions for the cost
of teacher-prepared testing in secular subjects, Levitt v. Com~
mittee for Public Education, 418 U.8, 472 (1978), and secular
field trips, Wolman v, Walter, 438 U.S, 29 (1976), are pro-
hibited when provided by personnel subject to the parochial
entity's control.

Similarly, the recognition of the potential for abortion pro-
moting influence provides a rational basis for denying public
funding of the favored prepregnancy services within the
ingtitution, A counselor employed by an institution that adopts
clearly disfavored policies regarding family planning is
subject to the potential influsnce of the abortion promoting
institution. Just as the potentiality of influence created within
a sectarian institution providing secular services precludes
public funding, the potentiality of influence exists within an
abortion promoting institution such as Planned Parenthood
may permit it exclusion from public funding and prepreg-
nancy family planning services, |

In summary, when an institution serves a dual purpose,
one favored for public funding and the other disfavored, the
determination as to whether public funding is appropriate .
must turn on the potential influence the institution may exert
on the service provided. Here, the potential influence Planned
Parenthood may have on its prepregnancy family planning
gtaff is obvious.
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II, REASONABLE DISTINCTIONS EXIST TO DIFFER-
ENTIATE PLANNED PARENTHOOD AND SIMILAR
ORGANIZATIONS FROM HOSPITALS AND HMOS,

The lower courts found there was no relevant distinction,
in fulfilling the purposes of the Act, between hospitals and
HMOs which merely provide facilities to those who perform
abortions and Planned Parenthood which institutionally per-
forms abortions. However, the distinctions between hospitals
and HMOs which provide abortions and other organizations
which provide abortions are relevant and rational, even if
imperfect, Rather than choosing simply to abandon the task
of funding family planning services or unnecessarily includ-

~ing all potential providers of family planning, regardless of
their roles in providing childbirth and abortions, the legis-
lature drew a line around those organizations thought most
pertinent to all its objectives, Whether a better line could have
been selected is irrelevant. See, e.g., New Orleans v. Dules,
427 U8, 297, 808 (1976).

The circuit court asserts the reasoning of United Stutes
Department of Agriculture v, Moreno, 418 U.8. 528 (1978) to
gupport its conclusion that no rational basis exists to dis-
tinguish between nonprofit organizations which are hospitals
and HMOs and those which are not. No, 79-1218, Slip. Op.
at 8 (8th Cir. Jan. 2, 1980), However, this Court in Moreno
found that limiting participation in the food stamp program
to households where members were all related to each other
reflected a desire to harm politically unpopular “hippies,” an
illegitimate governmental interest, United States Department
of Agriculture v. Moreno, supra at 534-585. The facts of
Moreno are clearly distinguishable from those presented heve-
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in, Few would deny that creating a legislative classification
merely to harm an unpopular group cannot constitute a legiti-
mate governmental interest. However, the district court here-
in found that a legislative purpose to refuse to uge public
funds to subsidize abortions congtitutes a valid public pur-
pose, Furthermore, the circuit court quotes with approval
that part of the district court opinion referencing the legis-
lative intent to insure no state monies are used to fund even
indirectly abortions or corporations which perform them.
No. 79-1218, Slip, Op. at 4 (8th Cir, Jan. 2, 1980), Whereas
the purpose of the challenged statue in Moreno, supra, did
not constitute a legitimate governmental interest, the state's
interest in setting funding priorities by conferring benefits
upon organizations promoting and favoring childbirth over
abortions does constitute a legitimate state interest. Maher v.
Roe, 482 U.8, 464 (1977), Poelker v. Doe, 482 U.S, 519 (1977).
An impropey legiglative intention to harm “hippies” is totally
distinguishable from an appropriate legislative intention to
confer benefits only upon organizations which promote child-
birth and/or are neutral with respect to institutionally pro-
viding abortions, Indeed, theve are several rutional distine.
tions between hospitals and HMOs which perform abortions
and other organizaions which perform abortions.

A. The Legislature Rationally Granted Hospitals And
HMOs Eligibility To Participate In Grant Awards Be-
cause They Provide Live Births, A Legitimate State
Interest, And Thereby Contact Those Most In Need
Of Prepregnancy Family Planning Services,

Both Planned Parenthood and hospitals and HMOs have
facilities for the provigion of abortion,-a family planning de-
vice disfavored by the state. But Planned Parenthood, unlike
vice disfavored by the state. However, unlike Planned Parent-
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hood, hospitals and HMOs also pursue active programs with
respect to live childbirth, an interest which the state may
legitimately encourage and reward, particularly in determin-
ing how to distvibute limited resources, See, Maher v. Roe, 482
U.8, 464 (1977) and Poelker v. Doe, 482 U.S. 519 (1977).

Furthermore, the fact that hospitals and HMOs provide
maternal care leading up to live childbirth, prenatal and neo-
natal care, whereas Planned Parenthood does not, is a signifi-
cant distinction in effectively implementing a family planning
program, Specifically with respect to the delivery of pre-
pregnancy family planning services, hospitals provide the
physical contact and ideal focal point for those most in need of
the services, Women of childbearing age who already have
children fall within the risk group for having unwanted chil-
dren, Tr. at 866, It is apparently this risk group which may
ultimately cause the increased health, social and financial
costs which an effective family planning program is designed
to counter, Inagmuch as the state agrees that providing fam-«
ily planning services to diminigh the grave problems presented
by unwanted children is a worthwhile goal, a hospital is the
one identifiable and common locus where this high risk group
has receivad health care with the first live birth delivery, The
“vagt majority,” “more than 95 percent” of children are
delivered in hospitals in Minnesota, Tr. at 484-435. What more
captive audience exists to whom family planning services may
be provided? What more receptive and willing persons would
desire family planning services than those who have recently
delivered an unplanned or unwanted child? Indeed, an ideal
time for family planning services is at or near the time of a
birth. Tr, at 486.
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The legislature may well have perceived the fact that hos-
pitals and HMOs are the ideal focal points for family plan-
ning services. As such, the legislature reasonably declared
them eligible for grants, despite the fact that their facilities
may be required to be available for physicians who wish to
provide abortions. Hodgson v. Lawson, 542 F.2d 1850 (8th
Cir, 1976), Their accessibility to the public, their identifica-
tion by the public as health care providers and their contact
with women of childbearing age greatly outweigh their pro-
vigion of facilities wherein others (independent contractors)
‘may perform abortions.

If the state chooses to deliver a health service to the publie,
hogpitals are the most accessible and recognizable vehicles
through which to deliver the service, There is at least one
hospital in every county in the state. Many counties and ur-
ban areas have several hospitals, Inasmuch as physicians have
staff privileges at one or more hospitals, Tr, at 326-329, pre-
sumably every person with a physician hag access to a hospi-
tal, Furthermore, in hospitals and HMOs there is the “house~

 staff” professional physicians, nurses, and support personnel
employed by the hospital both to aid those attending physi-
cians who merely use the hospital as a place to admit patients |
and to provide primary care to those members of the public
who look to the hospital ag the facility wherein health care
is provided. Tr, at 826-829 and 844-347, Indeed, portions of
the “at-risk” population may be more likely to identify the
hospital as a health care provider than a physician's office or

& Planned Parenthood clinic. By making hospitals and HMOs
eligible to receive funds under the Aect, the legislature has
selected the most accessible and available mechanisms to pro-
vide services. To have excluded the most extensive network of
health centers throughout the state merely because they offer
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facilities in which abortions may be performed by others
would have been irrational, To have excluded the very organ-
izations which have extensive contact with a large portion of
the target population to be served would have been even more
irrational,

B. Hospitals And HMOs Have Not Institutionalized Their
Roles In Providing Abortion Services Whereas Planned
- Parenthood Has So Institutionalized Its Role.

There is an important distinction between hospitals and
HMOs which passively provide a room and services to those
patients whom a physician admits and Planned Parenthood
which ingtitutionally chose through corporate board policy to
formally recognize abortion ag an acceptable means of family
planning.

In terms of furthering the valid state purpose of discourag-
ing state-financed abortions generally and as a family plan-
ning device, the legislature rationally perceived a great dis-
tinction in philosophy, process, billing, personal contact, and
role in decision-making as between a hospital and HMO and
a patient and Planned Parenthood and its clients, It is reason-
able that the legislature concluded that those corporations
which voluntarily choose as a corporate policy to provide abor.
tions are more likely to view abortions as an acceptable fam-
ily planning device than those corporations which are neutral
with respect to abortion, Furthermore, hospitals and HMOs
also provide facilities for live birth, a state preference, where-
as Planned Parenthood does not.

Institutionally, neither a hospital nor an HMO takes part

~ in a woman's decision to have an abortion, The primary pur.
pose of a hospital is merely to provide the facilities, equip~
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ment and the support personnel which are necessary to assist
physiciang who have been granted staff privileges to use the
hospital. Tr. at 325-326 and 344-346, The relationship of the
physician to the hospital is that of an independent contractor,
Tr. at 323-324. The hospital may control neither the means
nor the methods of an attending physician who is responsible
for all medical decisions with respect to any patients [s]he
admits to the hospital. Indeed, it iz the physician’s decision
as to whether the patient will even be admitted to a hospital
and, in consultation with the patient, to which hospital the
patient is referred, Tr. at 325-826, 344-846, Decisions affect-
ing diagnosis and treatment are left with the physician in
consultation with the patient, Id. With respect to a decision
to have an abortion, the hospital exists merely as a place
wherein an independent decision made by others to procure
an abortion may be implemented, A hospital neither partici-
pates in the decision to have an abortion nor performs it, A
hospital passively receives patients who are admitted by their
physicians to have abortions and provides the space, equip-
. ment, and staff so that the physicians may perform the abor-
tiors. |
The separation of a decision-making role between a hospital
receiving a patient and a physician recommending, prescribing
and performing an abortion is further demonstrated by fee
arrangements, The hospital charges and bills a patient for pro-
viding her with a room, meals, equipment, support services
- and support personnel. Tx. at 825-326, 844-846. These services
would be charged by the hospital on an item basis regardless
of whether the patient was to have an appendectomy, an abor-
tion, or to deliver a live child, However, the patient’s physician
separately charges and bills for providing medical advice and
performing the abortion, Tr. at 824, There is no linkage be-
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tween physician and hospital fees because the hospital charges
only in its capacity as a receptacle of those whom physiciang
admit for abortions,

The trial evidence indicated that no hospital in Minnesota
has institutionalized its role in abortion services through
hospital board policy. Tr. at 346, Indeed, a public hospital does
not have the freedom to deny access or facilities to physicians
who perform abortions and/or those patients who desire them.,
Hodgson v, Lawson, 542 ¥.2d 1850 (8th Cir, 1976), Similarly,
HMOs have not voluntarily sought to provide the facilities for
abortions, but have been compelled to do so pursuant to rule
7 MCAR § 1.8369 of the Minnesota Department of Health.
‘Thus, HMOs have no legal choice in the making of their facili-
ties available for abortions. Since hospitals and HMOs have
no institutional role or policy in abortion decision-making, and
have not and do not advertise or promote abortion services,
it can hardly be said that they “perform’” abortions so as to
conflict with a valid state purpose of disfavoring the same.

~The lack of any institutional roles or policies of hospitals
and HMOs sharply contrasts with the active institutional
‘role of Planned Parenthood and similar organizations in pro-
viding elective abortions. Planned Parenthood undertook a
study for three or four years prior to its board of directors’
decision to expand corporate services to include the perform-
ing of abortions, Tr, at 20-21, 61-63, The board's decision was
baged in part upon a belief that existing providers were not
adequately offering what the beard perceived as sufficient
numbers of abortions at a cost to meet the “need for abor-
tions.” Id. The corporate decision to “provide” abortions was
publicly announced, and the agency opened new facilities,
hired personnel, contracted with independent physicians to
perform abortions and thereafter paid physicians for perform.
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ing abortions on the Planned Parenthood clients referred to
them, Id. |
Persons seeking abortions usually make an appointment
with Planned Parenthood as an agency. The person in need
of services thus becomes a client of Planned Parenthood whose
agents may counsel her. If the client in consultation with
agents of Planned Parenthood decides to procure an abortion,
Planned Parenthood’s physician is sent by Planned Parent-
hood. The client pays Planned Parenthood and not the physi-
cian for the abortion service, Indeed, since the physician is
under contract to Planned Parenthood rather than the client
for performing the abortion, he or she is paid regardless of
whether the abortion recipient pays Planned Parenthood. Tr.
at 163-164. Planned Parenthood’s abortion procural process
involves the client going to Planned Parenthood, an agency
which voluntarily has gained some notoriety as an abortion
provider, referring the client to one of its agents to perform
the abortion; thereafter it alone bills the client for its having
provided the abortion service through one of its agents,
Ingtitutionalized positions with respect to an issue may
constitute a crucial difference in separating and distinguish-
ing between organizations regardless of who actually imple-
ments the decision. A physician and his patient may ultimately
determine whether or not to abort. However, to ignore the
institutional milieu within which decisions are made, to disre-
gard the vast distinction between organizations such as
Planned Parenthood which publicly promotes abortions and |
- hospitals and HMOs which do not is to disregard a critical de-
terminate in awarding state funds. 2

L
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CONCLUSION

The Minnesota Family Planning Grants Act was based upon
several reasonable factors which could have been properly con-
sidered by the legislature, It was clearly erroneous for the
lower courts to find that there was not a rational distinction
between hospitals and HMOs where abortions are performed
and private corporations which institutionally advocate and
provide abortions. We respectfully request, therefore, that this
Court note probable jurisdiction.

Respectfully submitted,
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APPENDICES

APPENDIX A
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LAY, Circuit Judge.

Planned Parenthood of Minnesota, a nonprofit corporation,
sought a declaratory judgment under 28 U.8.C, § 2201, chal-
lenging the constitutionality of section 1, subdivision 2 of the
Minnesota Family Planning Grants Act, Minn, Stat, Ann
§ 145.925 (2) (1979 Supp.), Under the Act $1,300,000 is appro-
priated for disbursement by the Minnesota Commission of
Health to cities, counties, or nonprofit corporations to provide
pre-pregnancy family planning services. The challenged sub-
division provides:

The commissioner shall not make special grants pursu-
ant to this section to any nonprofit corporation which per-
forms abortions, No state funds shall be used under
contract from a grantee to any nonprofit corporation
which performs abortions, This provision shall not apply
to hospitals licensed pursuant to sections 144.50 to 144.56,
or health maintenance organizations certified pursuant
to chapter 62D,

The district court, the Flonorable Donald Alsop presiding, con-
cluded that granting funds for pre-pregnancy family planning
to hospitals and health maintenance organizations (HMOs)
who perform abortions, while denying funds to other non-
profit organizations involved in pre-pregnancy family plan-
ning who similarly perform abortions, denied equal protection
of the law guaranteed under the Fourteenth Amendment to
the United States Constitution, We affirm the judgment of
the district court.

The district court rejected plaintiff’s argument that the
right of an individual to choose to have an abortion is at issue
and that state legislation must be reviewed under the strict
scrutiny test when such fundamental rights are involved. As
long as a state has not denied individuals the right to choose




Case 1:25-cv-00364-LEW  Document 30-1  Filed 08/15/25 Page 35 of 59 PagelD
#: 247

A-8

abortion services or to seek abortion services, no fundamental
right is involved; nor ig a state required to provide financial
asgistance for the exercise of that right. Maher v. Roe, 432
U.S. 464 (1977); Poelker v. Doe, 432 U.S. 519 (1977). The
State’s failure to fund pre-pregnancy family planning services
spongored by Planned Parenthood does not impinge on the per-
sonal right to privacy, Thus, we agree that the strict scrutiny
test relied upon by Planned Parenthood, as applied in Roe ».
Wade, 410 U.S. 113 (1973), was properly rejected by the dis-
trict court.

Nonetheless, the district court found the statute unconstitu-
tional. The court concluded there was no rational basis for the
clagsification distinguishing between nonprofit organizations
which are hospitals or HMOs and those which are not. United
States Department of Agriculture v. Moreno, 418 U.S. 528,
534 (1973).

In Moreno the constitutionality of section 8(e) of the Food
Stamp Act was considered. The purpose of the Act was to al-
leviate hunger and malnutrition among the more needy seg-
ments of our society. Section 3(e) and the regulations promul-
gated thereunder limited participation in the food stamp
program to households whose members were all related to each
other. The Court held that the classification was “clearly ir-
relevant to the stated purposes of the Act.” Id. It stated that
if the clagsification was to be sustained it “must rationally
further some legitimate governmental interest other than
those specifically stated in the congressional ‘declaration of
policy. ” Id. The legislative history of section 3(e) indicated
that the amendment was intended to prevent so-called “hip-
pies” and “hippie communes” from participating in the food
stamp program. The Court concluded:
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- The challenged clagsification clearly cannot be sustained
by reference to this congressional purpose. For if the
constitutional conception of “equal protection of the laws"
means anything, it must at the very least mean that a bare
congressional desire to harm a politically unpopular group
cannot constitute a legitimate governmental interest, As
a result, “[a] purpose to discriminate againgt hippies can-
not, in and of itself and without reference to [some inde-~
pendent] considerations in the public interest, justify the
1971 amendment.” 846 F.Supp., at 814 n.1l1,

Id. at 5634-35.

The record demonstrates that Planned Parenthood of
Minnesota in its abortion stance has made itself unpopular
among some segments of the population. The legislative his-
tory of Minn, Stat. Ann, § 145.925(2) indicates that Planned
Parenthood's unpopularity played a large role in its passage.
Planned Parenthood’s unpopularity in and of itself and with-
out reference to some independent considerations in the public
interest cannot justify subdivision 2.

The district court observed in its unpublished opinion:

There is a general agreement that the purpose behind
the Act itself is to expand the availability of pre-preg-
naney faomily planning services in Minnesota, . . .

The legislative purpose behind the challenged provision
is not as clear, It appears from the testimony at trial and
the legislative record that the purpose of the exclusion

"ig either (1) to insure that no state monies are used direct-
ly or indirectly to fund abortion services, or (2) to insure
that no state monies are used to fund some non-profit cor-
porations which perform abortion services, The issue
presented to the court is whether the classifications
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drawn in the statute are reasonable in light of these pur-
poses. McLaughlin v, Florida, 879 U.S, 184 (1964),

There is no digpute that the funds appropriated under
the Act must be distributed solely for pre-pregnancy
family planning services ; thus, there is no possibility that
the funds could be utilized directly for abortion services.

Defendants argue that the disbursement of Act funds
to an organization which performs abortions as well as
pre-pregnancy family planning services would allow such
an organization to “free-up” monies of its own which it
then could apply to the abortion services, This legislative
concern is also found in the history of the Act, It is
further evidenced by a purposed amendment to the Act
which would have required an eligible applicant to main«
tain the same level of expenditure of its own monies on
pre-pregnancy family planning services in a grant year
as in the preceding year.

Even if this were a legitimate legislative concern (and
the court notes that the “freeing-up” argument has been
rejected by the courts in the context of state funding of
private education), there is no evidence that it supports
the challenged exclusion. At trial, plaintiff introduced
testimony that it routinely receives restricted funding
which is carefully controlled and monitored. Plaintiff has
received and utilized federal funds which are specifically
prohibited from being used for abortions,

The evidence adduced at trial iy persuasive that there
is no rational distinction between plaintiff and any other
non-profit corporation with respect to the providing of
pre-pregnancy family planning services, nor ia there a
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rational distinction between plaintiff and other non-profit
corporations which perform abortions (such as hospitals
and HMO’s) with respect to the providing of pre-preg-
nancy family planning services, . . .

(emphasis added).

The district court further observed:

Defendants allege that plaintiff has institutionalized
its abortion policy in such a manner as to create an inter-
nal conflict of interest with the delivery of pre-pregnancy
family planning services, The evidence at trial was that
plaintiff initiated the performance of abortions at one
clinic in January, 1977 as a result of its study indicating
a high rate of repeat abortions in Minnesota, The decigion
wag primarily motivated by a belief that through provid.
ing pre-pregnancy family planning counseling and contra-
ceptive devices to women seeking abortions, plaintiff could
help to reduce the re-occurrence of abortions,

Plaintiff’s mission is to provide counseling and in-
formation to its patients, to educate the public and other
professionals, and to deliver medical care. (Pl exh, 1)
In its November 1978 General Procedural and Policy
Statement on abortion (Pl exh. 2), plaintiff states that
it “does not consider abortion to be a primary means of
birth planning.” There is no evidence that the nature or
quality of plaintiff's delivery of pre-pregnancy family
planning services has been affected by its decigion to per-
form abortions. With respect to eligibility for funds for
pre-pregnancy family planning services, the fact that
abortions are performed at one of plaintiff's clinics as
a result of an institutional decision by its board of direc-
tors does not distinguish it from hospitals and HMO's
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which merely provide the facilities for private physicians
to perform abortions.

Defendants urge that hospitals and HMO’s are dis-
tinguishable from other non-profit corporations which
perform abortions in that (1) they perform abortions asg
part of the delivery of ‘“total health care" services; (2)
they are subject to greater legislative control and public
accountability; (8) they provide superior in-house medi-
cal care resulting in better total family planning care;
(4) they operate under a more complex accounting sys-
tem which provides less opportunity for the operation
of the freeing-up theory; and (5) HMO’s are specifically
required to provide abortions in certain circumstances.
There 18 no evidence to support the theory that these dis-
tinetions are oritical or relevant to the granting of funds
for pre-pregnancy family planning services.

(emphasis added).

On appeal we are not persuaded that the reasoning of the
district court, based on its detailed findings of fact, can be
faulted. In this court, the State suggests three possible rea-
gons to justify the classification, The first to encourage and
expand family planning services, can be accomplished just as
cagily by Planned Parenthood--perhaps even more easily.
Planned Parenthood is in the business of family planning; it
has facilities or programs in nearly every county in Minnesota.
Whereas much of the money going to HMOs and hogpitals
would be used for startup costs, Planned Parenthood’s
programs are already in place and the additional money would
go directly to the family planning services rather than staff,
program outlines and facilities, and the extraneous costs of
providing those services. The argument that the money given
to Planned Parenthood by the state might free-up other money
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which would be used for abortions was rejected by the district
court. We further agree that Planned Parenthood’s accounting
procedures are more than adequate to insure that state money
is not used for abortions nor allowed to free-up other money
for abortions. :

The second justification, that hospitals and HMOs imple-
ment abortion decisions already made by others, is making
a distinction without a difference. Planned Parenthood’s Gen-
eral Procedural and Policy Statements on abortion state:
“[T]he decision 'whether or not to have an abortion is one
which rightly should be left to the individual woman and her
physician,” There is no difference between hospitals, HMOs
and Planned Parenthood in regard to the role they play in the
abortion decision, In every instance it is up to the woman and
her doctor.

The third justification, that hospitals and HMOs provide
total health care, is misleading and insignificant, Many HMOs,
according to the record, must use the additional facilities that
a hoapital offers. But even if both organizations did offer com-
plete health care, to distinguish them from Planned Parent-
hood on that basis is irrelevant to the purpose of the Act,
which as the district court found, is to expand the availability
of pre-pregnancy family planning services. Not only must “ ‘a
classification . . . “be reasonable, . . . [it] must rest upon
some ground of difference having a fair and substantial rela-
tion to the object of the legislation, so that all persons similarly
circumstanced shall be treated alike.,” Royster Guano Co. v
Virginia, 263 U.S. 412, 416 (1920).’ " Stanton v. Stanton, 421
US. 7, 14 (1976) (quoting Reed ». Reed, 404 U.S. 71, 76
(1971)). Providing complete health care has no fair and sub-
stantial relation to expanding pre-pregnancy family planning
services. The argument, at least in part, implies that patient
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safety was a concern of the legislature, It was established,
however, that the risks. of pre-pregnancy family planning
services are slight and when complications do oceur, it is in-
variably long after the patient has left the site where the ser-
vices were rendered. In any event, if patient safety was indeed
a serious concern of the legislature, it seems peculiar that it
did not exclude all nonprofit corporations other than hospitals
and HMOs from funding, rather than just those that per-
formed abortions.*

The justifications offered by the State are not unlike the
rationale offered by the Government in Moreno, There the
Court stated:

[T]he Government maintaing that the challenged classifi~
cation should nevertheless be upheld as rationally related
to the clearly legitimate governmental interest in mini«
izing fraud in the administration of the food stamp pro-
gram. In essence, the Government contends that, in adopt-
ing the 1971 amendment, Congress might rationally have
thought (1) that households with one or more unrelated
members are more likely than “fully related” households
to contain individuals who abuse the program by fraudu-
lently failing to report sources of income or by voluntarily
remaining poor; and (2) that such households are “rela~
tively unstable,” thereby increasing the difficulty of
detecting such abuses, But even if we were to accept as
rational the Government's wholly unsubstantiated as-
sumptions concerning the differences between “related”
and “unrelated” households, we still could not agree with

1'While we conclude that the district court properly held that the
exclusion of appellee from Partlclpatlon in the state funds was
jmproper, we wish to make it clear that we do not now deal with
the ris?t of the State of Minnesota to regulate by statute or other-
wige the surgical, medical, hygienic or other standards that must
be followed in the actual performance of abortions,
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the Government'’s conclusion that the denial of essential
federal food assistance to all otherwise eligible households
containing unrelated members constitutes a rational ef-
fort to deal with these concerns.
Moreno, 413 U.S, at 535-36 (footnote omitted).

Judgment affirmed.

A true copy.

Attest, :

CLERK, U.S. COURT OF APPEALS, EIGHTH CIRCUIT.

APPENDIX B
UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA
FOURTH DIVISION

4-78 Civ. 296

PLANNED PARENTHOOD OF MINNESOTA,
a Minnesota non-profit corporation,
Plaintiff,
V8.

THE STATE OF MINNESOTA, RUDY PERPICH, indi-
vidually and as Governor of the State of Minnesota, WARREN
R. LAWSON, M.D,, individually and as Commissioner of
Health of the Minnesota Department of Health, WARREN
SPANNAUS, individually and as Attorney General of the
State of Minnesota, their agents, representatives, successors,
those acting in concert with them, and all others similarly
gituated,

Defendants.
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MEMORANDUM ORDER

FRANZ P. JEVNE, 111, Esq. and GREGORY PULLES, Esq.,
Mackall, Crounse & Moore, Minneapolis, Minnesota, appeared
for the plaintiff,

KENT G. HARBISON, Esq., Special Assistant Attorney Gen-
eral, and TERRY O'BRIEN, Esq., Special Assistant Attorney
General, St. Paul, Minnesota, appeared for the defendants.

The above-entitled action came on for trial before the court
on January 15 through 17, 1979. Plaintiff, Planned Parent-
hood, is challenging the constitutionality of Section 1, Subdivi-
gion 2 of the Minnesota Family Planning Grants Act, Minn,
Laws 1978, Ch, 775 (the “Act"). This memorandum opinion
ghall constitute the court’s findings of fact and conclusions
of law pursuant to Rule 52 of the Fed. R, Civ. P.

The Act establishes an appropriation of $1.8 million to the
Minnesota Commissioner of Health for disbursement to cities,
counties or non-profit corporations to provide pre-pregnancy
family planning services. Section 1, subdivision 2 provides as
follows:

The commissioner shall not make gpecial grants pursu-
ant to this section to any nonprofit corporation which
performs abortions. No state funds shall be used under
contract from a grantee to any nonprofit corporation
which performs abortions, This provision shall not apply
to hospitals licensed pursuant to sections 144.50 to 144.56,
or health maintenance organizations certified pursuant
to chapter 62D.

Plaintiff seeks to have the challenged provision declared
unconstitutional and to have defendants permanently enjoined
from enforcing its mandate. This court has jurisdiction under
42 U.S.C. § 1983 and 28 U.8,C. §§ 1831 and 1343,
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Plaintiff is a private, non-profit corporation which provides
pre-pregnancy family planning services through ten clinics
and ‘a network of family planning workers covering 77 of
Minnesota’s 87 counties. In many counties, plaintiff is the only
organized provider of family planning services. Plaintiff addi-
tionally provides first trimester abortions at its Ford Parkway
Clinie in St. Paul, Minnesota.

Defendants are the State of Minnesota and the officials
responsible for the implementation and enforcement of the
Act. , '
Plaintiff presents three constitutional issues to the court.
The first is whether plaintiff’s right to privacy as guaranteed
by the Ninth and Fourteénth Amendments is unconstitutional-
ly impinged upon by its exclugsion from eligibility for funds
under the act.

The second issue raises the question of whether plaintiff’s
Fourteenth Amendment right of equal protection is violated
by the exclugion of plaintiff from eligibility to receive funds
under the Act solely because plaintiff provides abortion
services, particularly when hospitals and health maintenance
organizations (HMO’s), which also provide abortion services,
remain eligible. ~

The third issue raised is whether plaintiff’s exclusion from
eligibility constitutes a bill of attainder prohibited by Article
I, § 10 of the United States Constitution.

At trial, plaintiff sought to introduce into evidence plain-
tiff's exhibits 5-37, inclusive, congisting of minutes, journal
excerpts, and tapes, logs, and transcripts of the legislative his-
tory of the Act as well as the various engrossments of the bill,
Defendants objected on the grounds-of relevancy, and the
court reserved ruling on the issue, “
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The court has determined that the legislative materials of-
fered by plaintiff are relevant and admissible evidence on the
issues of equal protection and bill of attainder. For these pur-
poses, they will be received and considered. With respect to
the equal protection igsue, the legislative history is relevant
to a determination of the statutory purpose and to a determi-
nation of the rational relationship of the challenged discrimi-
nation to that purpose. Weinberger v. Wiesenfeld, 420 U.S.
636 (1975); United States Department of Agriculture v.
Moreno, 4138 U.S, 528 (1978) ; Shapiro v. Thompson, 394 U.S/
618 (1969); United States v. Carolene Products Co., 304 U.S.
144 (1938).

With respect to the bill of attainder issue, the legislative
history is relevant to a determination of legislative intent to
punish, Nizon v, Administrator of General Services, 433 U.8.
426 (1977); United States ». O'Brien, 391 U.S, 367, 384 Fn.
30 (1968) ; Flemming v. Nestor, 363 U.S. 603 (1960); United
States v. Lovett, 328 U.S. 303 (1946).

Invasion Of Privacy

Plaintiff contends that the Act intends to, and has the effect
of, coercing plaintiff to discontinue providing abortion
gervices in order to be eligible for pre-pregnancy family plan-
ning services funding under the Act. Plaintiff alleges that this
coercion deprives plaintiff, its physicians, and its patients of
their respective rights to provide and to seek first trimester
abortions in the exercise of the constitutional right to privacy.
Roe v. Wade, 410 U.S. 118 (1978) ; Doe v. Bolton, 410 U.S. 179
(1973).

Defendants argue first that plaintiff lacks standing to as-
gert the right to privacy in this instance. Assuming standing,
they claim that the deprivation of eligibility for financial sub-
sidy is not the sort of interest protected by the right of
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privacy. Maher v. Roe, 432 U.S. 464 (1977). The Act does not
affirmatively prohibit abortions or subject physicians who
perform abortions to criminal sanctions,

The court will assume that plaintiff has standing to assert
the privacy claim. Even so, the court finds that the Act does
not impose an undue burden on the rights of plaintiff, its
physicians, or its patients to provide or to seek abortion ser-
vices. As long as those persons have not been precluded by

- governmental action from choosing to provide abortion ser-
vices or to seek such services, they have not been deprived of
a fundamental right. Doe ». Mundy, 411 F. Supp. 447 (E.D.
Wige. 1977). The state is not required to provide financial
assistance for the exercise of that right. Maher v. Roe, supra.

The court further finds that plaintiff has not been the direct
recipient of state funds for either its family planning services
or its abortion services in the past; thus, it is not being de-
prived of anything which it has heretofore had available.
furthermore, no evidence was presented at trial that the denial
of funds under the Act will cause plaintiff to discontinue its
abortion gervices in order to become eligible for funding,

Equal Protection

The next issue presented is whether a state statute which
excludes from eligibility for funding for pre-pregnancy family
planning services any non-profit corporation which performs
abortions, while exempting hospitals or HMO's which perform
abortions, violates the Fourteenth Amendment right to equal
protection under the laws,

The court must first determine the apprdpriate legal stan-
dard to be applied to the facts presented. Plaintiff contends
alternatively that (1) an invasion of the fundamental right
to privacy is involved and (2) the discrimination is invidious
and arbitrary on its face; consequently, plaintiff urges the

ff B N ~
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court to utilize the strict scrutiny analysis, which requires a
compelling state interest to justify the exclusion and exemp-
tion.

As discussed in the preceding section, the court has con-
cluded that plaintiff’s fundamental right to privacy is not in-
volved in this proceeding, In view of the court’s conclusions
below upon the application of the rational basis test, it need
not decide whether the strict scrutiny test is triggered by the
allegedly invidiously diseriminatory nature of the statute,

Where the strict scrutiny test is not applicable, the appro-
priate analysig for the court ig the rational basis approach.
Thig involves a two-step analysis. First, there must be a legiti-
mate state purpose for the legislation, and second, the legisla-
tion must be rationally related to that purpose.

There is general agreement that the purpose behind the Act
itself is to expand the availability of pre-pregnancy family
planning services in Minnesota. There is ample evidence of
this in the legislative record, This is unquestionably a legiti-
mate statutory purpose. Whether the Act implements this pur-
pose in the most efficient or expeditious manner is not a
proper subject of review by this court.

The legislative purpose behind the challenged provision is
not ag clear. It appears from the testimony at trial and the
legislative record that the purpose of the exclusion ig either
(1) to insure that no state monies are used directly or indirect-
ly to fund abortion services, or (2) to insure that no state
monies are used to fund some non-profit corporations which
perform abortion services. The issue presented to the court
is whether the classifications drawn in the statute are reason-
able in light of these purposes. McLaughlin v. Florida, 379
U.S. 184 (1964).
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With respect to insuring that no state monies are used to
fund abortion services, the United States Supreme Court held
in Maher v. Roe, 432 U.S, 464 (1977), that the state has a
strong and legitimate interest in encouraging natural child-
birth; thus, the state’s intention to avoid funding abortions
is a valid one, However, on the basis of the evidence adduced
at trial, the challenged exclusion bears no rational relationship
to this purpose,

There is no dispute that the funds appropriated under the
Act must be distributed solely for pre-pregnancy family plan-
ning services ; thus, there is no possibility that the funds could
be utilized directly for abortion services.

Defendants argue that the disbursement of Act funds to an
organization which performs abortions as well as pre-preg-
nancy family planning services would allow such an organiza-
tion to “free-up” monies of its own which it then could apply
to the abortion services, This legislative concern is also found
in the history of the Act, It is further evidenced by a proposed
amendment to the Act which would have required an eligible
applicant to maintain the same level of expenditure of its own
monies on pre-pregnancy family planning services in a grant
year as in the preceding year.,

Even if this were a legitimate legislative concern (and the
court notes that the “freeing-up” argument has been rejected
by the courts in the context of state funding of private educa-
tion), there is no evidence that it supports the challenged ex-
clusion, At trial, plaintiff introducgd testimony that it routine-
ly receives restricted funding which is carefully controlled
and monitored. Plaintiff has received and utilized federal
funds whlch are specifically prohlblted from being used for
abortions.
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Defendants have introduced no factual evidence to support
their freeing-up theory. Plaintiff’s application for Act funds,
which is on file with the commissioner, anticipates an expan-
gion of plaintiff’s pre-pregnancy family planning services,
It does not create the potential for the reallocation of funds
within the corporation. '

The court concludes that the exclusion of non-profit cor-
porations which perform abortions from eligibility for funds
under the Act bears no reasonable relationship to the legisla-~
tive purpose of not funding abortions.

With respect to insuring that no state monies are used to
fund some non-profit corporations which perform abortions,
the court will assume that it is arguably constitutionally per-
missible for a state to adopt and maintain a policy of providing
no funding to any agency or entity which performs abortions,
In the instant case, however, the statute allows some such
corporations (hospitals and HMO’s) to remain eligible for
funds under the Act while excluding all other such organiza-
tions. The court must thus determine whether there is some
rational basis for this distinction.

The evidence adduced at trial is persuasive that there is no
rational distinction between plaintiff and any other non-profit
corporation with respect to the providing of pre-pregnancy
family planning services, nor is there a rational distinction
between plaintiff and other non-profit corporations which per-
form abortions (such as hospitals and HMO'’s) with respect
to the providing of pre-pregnancy family planning services.
The expert testimony was that there is no inherent difference
in the quality or nature of the rendition of pre-pregnancy
family planning services by plaintiff, an HMO, or a hospital.

Defendants allege that plaintiff has institutionalized its
abortion policy in such a manner as to create an internal con-
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flict of interest with the delivery of pre-pregnancy family
planning services. The evidence at trial was that plaintiff
initiated the performance of abortions at one clinic in January,
1977 as a result of its study indicating a high rate of repeat
abortions in Minnesota. The decision was primarily motivated
by a belief that through providing pre-pregnancy family
planning counseling and contraceptive devices to women seek-
ing abortions, plaintiff could help to reduce the re-occurrence
of abortions.

Plaintiff’s mission is to provide coungeling and information
to its patients, to educate the public and other professionals,
and to deliver medical care. (Pl exh. 1) In its November 1973
General Procedural and Policy Statement on abortion (Pl. exh.
2), plaintiff states that it “does not consider abortion to be
a primary means of birth planning.” There is no evidence that
the nature or quality of plaintiff’s delivery of pre-pregnancy
family planning services has been affected by its decision to
perform abortions. With respect to eligibility for funds for
pre-pregnancy family planning services, the fact that abor-
tions are performed at one of plaintiff's clinics as a result of
an institutional decision by its board of directors does not dis-
tinguish it from hospitals and HMO's which merely provide
the facilities for private physcians to perform abortions.

Defendants urge that hospitals and HMO’s are distinguish-
able from other non-profit corporations which perform abor-
tions in that (1) they perform abortions as part of the delivery
of “total health care” services; (2) they are subject to greater
legislative control and public accountability’; (8) they provide
superior in-house medical care resulting in better total family
planning care; (4) they operate under a more complex ac-
counting system which provides less opportunity for the
operation of the freeing-up theory; and (5) HMO's are spe-
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cifically required to provide abortions in certain circum-
stances. There is no evidence to support the theory that these
distinctions are critical or relevant to the granting of funds
for pre-pregnancy family planning services.

The court thus concludes that there is no rational basis to
support the exclusion of non-profit corporations which per-
form abortions, with the exemption of hospitals and HMQO's,
from eligibility for funding under the Act. This being the case,
the challenged provigion unconstitutionally violates plaintiff’s
rights to equal protection under the law.

BILL OF ATTAINDER

Plaintiff contends that the exclusion of Planned Parent-
hood from eligibility for funding under the Act constitutes
a bill of attainder prohibited by Article 1, Section 10 of the
United States Constitution.

To constitute a bill of attainder, the challenged legislation
must contain the elements of specificity of identification,
punishment, and lack of a judicial trial, United States v.
O'Brien, 391 U.S. 367, 883, n. 80 (1968). The United States
Supreme Court in Nizon v. Administrator of General Services,
438 U.S. 425 (1977) recently identified three tests to deter-
mine whether legislation survives a bill of attainder challenge:
the historical test which is inapplicable here, the functional
test which looks at whether the law furthers any nonpunitive
legislative purpose, and the motivational test which assesses
the legislative record for a legislative intent to punish,

Common to all analyses is a resolution of the critical issue
of legislative intent to punish and/or effect of punishment. The
legislative history surrounding the passage of the Act in gen-
eral and the challenged provision in particular bears no evi-
dence of a punitive intent directed towards plaintiff. Planned
Parenthood was referred to by name on several occasions, both



Case 1:25-cv-00364-LEW  Document 30-1 Filed 08/15/25 Page 52 of 59 PagelD
#: 264

A-20

specifically and in a generic sense, and may have been the pri-
mary target of the exclusion for some legislators. However,
the overriding objective was the desire not to fund abortions,
or agencies which perform abortions, rather than a desire to
punish Planned Parenthood for performing abortions or for
offering abortion services.. The court thus concludes that the
challenged provision does not constitute punishment of
Planned Parenthood.

Since neither the intent nor the effect of the legislation ig
to punish Planned Parenthood, the challenged provision is not
constitutionally infirm as a bill of attainder,

Severability

Minn, Stat. § 645.20 provides:

Unless there is a provigion in the law that the provi-
sions shall not be severable, the provisions of all laws shall
be severable, If any provision of a law is found to be uxn-
congtitutional and void, the remaining provisions of the
law shall remain valid, unless the court finds the valid
provigsions of the law are so esgentially and inseparably
connected with, and so dependent upon, the void provi-
sions that the court cannot presume the legislature would
have enacted the remaining valid provisions without the
void one; or unless the court finds the remaining valid
provisions, standing alone, are incomplete and are incap-
able of being executed in accordance with the legislative
intent,

Pursuant to this provision, the court finds that Section 1, Sub-
division 2 is severable from the balance of the Act. Thig was
the position taken by all the parties,

Conclusion

The court having found that Section 1, Subdivision 2 of the
Act is an unconstitutional denial of plaintiff'’s Fourteenth
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Amendment rights to equal protection, it will order that provi-
gion be declared uncongtitutional and will enjoin defendants
from enforcing it.

Upon the foregoing,

IT IS ORDERED That the preliminary injunction issued
by this court on November 24, 1978, as modified December
18, 1978, be and hereby is dissolved and of no further force
and effect. .

IT IS FURTHER ORDERED That the clerk shall enter
judgment as follows:

Section 1, Subdivision 2 of Minn. Laws 1978, Ch, 775
is unconstitutional and defendants are enjoined from en-
forcing the same.

Dated: February 28, 1979,
DONALD D. ALSOP
United States District Judge
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APPENDIX C

JUDGMENT
UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No. 79-1218 September Term, 1979

PLANNED PARENTHOOD OF MINNESOTA,
a Minnesota non-profit corporation,
Appellee,
V8.

THE STATE OF MINNESOTA, RUDY PERPICH, individ-
ually and as Governor of the State of Minnesota, WARREN
R. LAWSON, M.D,, individually and as Commigsioner of
Health, of the Minnesota Department of Health, WARREN
SPANNAUS, individually and as Attorney General of the
State of Minnesota, their agents, representatives, successors,
those acting in concert with them, and all others similarly

situated,
Appellants,

APPEAL FROM THE UNITED STATES
DISTRICT COURT FOR THE
DISTRICT OF MINNESOTA
THIS CAUSE came on to be heard on the designated record
of the United States District Court for the District of Minne-
gota and briefs of the respective parties and was argued by
counsel,
ON CONSIDERATION WHEREOF, it is now here ordered
and adjudged by this Court, that the judgnient of the said Dis-
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trict Court, in this cause be, and the same is hereby, affirmed
in accordance with the opinion of this Court.
Costs taxed in favor of Appellees: January 2, 1980
Costs of brief: $33.68
Total costs of Appellees
for recovery from
Appellants in the U, 8.
District Court: $33.68

APPENDIX D

Minnesote Statutes, ch. 145 (1978)

145,926 FAMILY PLANNING GRANTS. Subdivision 1.
The commissioner of health may make gpecial grants to cities,
counties, groups of cities or counties, or nonprofit corpora-
tions to provide pre-pregnancy family planning services.

Subd. 2. The commissioner shall not make special grants
pursuant to this section to any nonprofit corporation which
performs abortions, No state funds shall be used under con-
tract from a grantee to any nonprofit corporation which per-
forms abortions. This provision shall not apply to hospitals
licensed pursuant to sections 144.60 to 144.56, or health main.
tenance organizations certified pursuant to chapter 62D.

Subd. 8. 'No funds provided by grants made pursuant to
this section shall be uged to support any family planning
gervices for any unemancipated minor in any elementary or
secondary school building.

Subd. 4, Except as provided in sections 144.341 and 144.
342, any person employed to provide family planning services
who ig paid in whole or in part from funds provided under this
section who advises an abortion or sterilization to any une
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emancipated minor shall, following such a recommendation,
go notify the parent or guardian of the reasons for such an
action. ‘

Subd. 5. The commissioner of health shall promulgate
rules for approval of plans and budgets of prospective grant
recipients, for the submission of annual financial and statis-
tical reports, and the maintenance of statements of source and
application of funds by grant recipients, The commissioner
of health may not require that any home rule charter or statu-
tory city or county apply for or receive grants under this sub-

- division as a condition for the receipt of any state or federal
funds unrelated to family planning services,

Subd. 6. The request of any person for family planning
gervices or his or her refusal to accept any service shall in no
way affect the right of the person to receive public assistance,
public health services, or any other public service, Nothing
in this section shall abridge the right of the individual to make
decisions concerning family planning, nor shall any individual
be required to state his or her reason for refusing any offer
of family planning services.

Any employee of the agencies engaged in the administration
of the provisions of this section may refuse to accept the duty
of offering family planning services to the extent that the duty
is contrary to his personal beliefs. A refusal shall not be
grounds for dismissal, suspension, demotion, or any other dis-
crimination in employment. The directors or supervisors of
the agencies shall reassign the dutiex of employees in order
to carry out the provisions of this section, ‘ .

All information gathered by any agency, entity, or individual
conducting programs in family planning is private data on
individuals within the meaning of section’ 15.162, subdivision
ba.
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Subd, 7. A grant recipient shall inform any person re-
questing counselling on family planning methods or proce-
dures of :

(1) Any methods or procedures which may be followed,
including identification of any which are experimental or any
which may pose a health hazard to the person;

(2) A description of any attendant discomforts or risks
which might reagonably be expected;

(3) A f{fair explanation of the likely results, should &
method fail;

(4) A description of any benefits which might reasonably
be expected of any method;

(6) A disclosure of appropriate alternative methods or
procedures;

(6) An offer to answer any inquiries concerning methods
of procedures; and

“(7) An instruction that the person is free either to decline
commencement of any method or procedure or to withdraw
consent to a method or procedure at any reasonable time,

Subd. 8. Any person who receives compensation for ser-
vices under any program receiving financial assistance under
this section, who coerces or endeavors to coerce any person
to undergo an abortion or sterilization procedure by threaten-
ing the person with the loss of or disqualification for the re-
ceipt of any benefit or service under a program receiving state
or federal financial assistance shall be guilty of a misde-
meanor,

[1978 ¢ 776 8 1]
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APPENDIX E

UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No. 79-1218

PLANNED PARENTHOOD OF MINNESOTA,
a Minnesota Corporation,
Appellee,
V8.
THE STATE OF MINNESOTA, et al.,
Appellants.

NOTICE OF APPEAL TO THE SUPREME
COURT OF THE UNITED STATES
Notice is hereby given that the State of Minnesota and the
other above-named appellants hereby appeal to the Supreme
Court of the United States from the final judgment of the
United States Court of Appeals for the Eighth Circuit filed
and entered on January 2, 1980, affirming the judgment of
the United States District Court for the District of Minnesota
dated February 23, 1979.
This appeal is taken pursuant to 28 U,S.C. § 1264(2). ;
Dated: January 7, 1980. '
STATE OF MINNESOTA
WARREN SPANNAUS
Attorney General .. .
By KENT G. HARBISON
Special Assistant :
Attorney General |
516 Transportation Building
St. Paul, Minnesota 56166
Telephone: (612) 296-7537
Attorneys for Appellants
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IN THE *'- SAED RODAK, JR, cmm

Supreme Court of the United States
OCTOBER TERM, 1979

No. 79-1436

THE STATE OF MINNESOTA, RUDY PERPICH, in-
dividually and as Governor of the State of Minnesota,
WARREN R. LAWSON, M.D., individually and as
Commissioner of Health of the Minnesota Department
of Health, WARREN SPANNAUS, individually and as
Attorney General of the State of Minnesota, their
agents, representatives, successors, those acting in con-
cert with them, and all others surularly situated,

Appellants,
VS,

PLANNED PARENTHOOD OF MINNESOTA, a Min-
nesota non-profit corporation,

Appellee.

ON APPEAL FROM THE UNITED STATES
COURT OF APPEALS FOR THE EIGHTH CIRCUIT

MOTION TO AFFIRM THE JUDGMENT

MACKALL, CROUNSE & MOORE

CLAY R. MOORE

FRANZ P, JEVNE, 11T
1000 First National Bank Bldg.
Minneapolis, Minnesota 55402
Attorneys for Appellee

1980~Northwest Brlef Printing Co., 316 Chicago Avenue, Minneapolls 55415-—338-5078
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IN THE

Supreme Court of the Tnited States
OCTOBER TERM, 1979

No, 79-1436

THE STATE OF MINNESOTA, RUDY PERPICH, in-
dividually and as Governor of the State of Minnesota,
WARREN R. LAWSON, M.D., individually and as
Commissioner of Health of the Minnesota Department
of Health, WARREN SPANNAUS, individually and as
Attorney General of the State of Minnesota, their
agents, representatives, successors, those acting in con-
cert with them, and all others similarly situated,

Appellants,
V8.

PLANNED PARENTHOOD OF MINNESOTA, a Min-
nesota non-profit corporation,
Appellee.

ON APPEAL FROM THE UNITED STATES
COURT OF APPEALS FOR THE EIGHTH CIRCUIT

MOTION TO AFFIRM THE JUDGMENT

Pursuant to Rules 16 and 35 of the Revised Rules of
this Court, Appellee respectfully moves that the judgment
of the United States Court of Appeals for the Eighth Cir-
cuit be affirmed.
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OPINIONS BELOW

The opinion of the United States District Court for the
District of Minnesota is unpublished. The: opinion of the
United States Court of Appeals for the Eighth Circut is
reported at 612 F.2d 359 (8th Cir., 1980).

QUESTION PRESENTED

Does the Family Planning Grants Act, Minnesota Ses-
sion Laws, 1978, Chapter 775, Section 1, Subdivision 2
(Minnesota Statutes Section 145 925, Subd. 2), deny to
Planned Parenthood of Minnesota equal protection of the
Jaw in violation of the Fourteenth Amendment to the Con-
stitution?

STATEMENT

This is an appeal from the judgment of the United
States Court of Appeals for the Eighth Circuit affirming
the decision of the United States District Court for the
District of Minnesota which held that Subdivision 2 of
Minnesota Statutes Section 145.925 is unconstitutional in
that it creates an irrational and discriminatory classifica~
tion which denies to Appellee Planned Parenthood of Min-
nesota the equal protection of the law in violation of the
Fourteenth Amendment to the Constitution.

This action was commenced in United States District
Court by Appallee following the enactment of the chal-
lenged legislation in 1978, The Family Planning Grants
Act (hereinafter *‘the Act”) appropriated. $1,300,000
to provide “pre-pregnancy family planning services.”
The money was to be expended by the making of
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special grants to “cities, counties, groups of cities or coun-
ties, or nonprofit corporations.” Subdivision 2 of the Act
provided that no grants or contracts from a grantee could
be awarded “to any nonprofit corporation which performs
abortions,” except hospitals or health maintenance orga-
nizations (hereinafter “HMO’s). The District Court is-
sued a preliminary injunction enjoining the enforcement of
Subdivision 2 of the Act, A trial on the merits was held
January 15-17, 1979, and the trial court issued its Mem-
orandum Order granting a permanent injunction on Feb-
ruary 23, 1979, The Defendants appealed that Order to
the United States Court of Appeals for the Eighth Cir-
cuit, which affirmed the District Court decision on Janu-
ary 2, 1980,

There were virtually no controverted facts at the trial,
Appellze is one of only two nonprofit corporations that
were excluded from funding under Subdivision 2 of the
Act. Appellee is by far the largest organized provider of
pre-pregnancy family planning services in Minnesota,
providing approximately 50% of all such services in the
state through its ten clinic locations and a network of
family planning workers. Appellee also provides first tri-
mester abortion services at one clinic in St. Paul, Appellee
had applied for grant funds under the Act that would pay
for pre-pregnancey family planning services that were in
addition to, and in no way duplicative of, any of its existing
services. Appellee maintains a specialized and detailed ac-
counting system which is utilized to segregate and account
for funds which are available only for restricted purposes.
Appellee currently administers and accounts for expendi-
ures of restricted private and public funds which cannot
be used for abortion services. Appellee’s pre-pregnancy
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family planning services were shown to be of high quality
and in compliance with all federal and state requirements,

The expert evidence established that there was absolute-
ly no inherent difference in the quahty or nature of pre-
pregnancy family planning services provided by z non-
profit corporation which provides abortions as compared
to one which does not, The expert evidence further estab-
lished that there was absolutely no inherent difference in
the quality or the nature of pre-pregnancy family planning
services provided by hospitals and HMO’s as compared to
any other nonprofit corporations which provided abortion
services. The trial court specifically found that there was
no evidence that Appellee’s pre-pregnancy family plan-
ning services were in any way affected by its decision also
to provide abortion services.

The trial court also specifically found that there was no
factual evidence to support the argument that funds pro-
vided to Appellee under the Act would “free-up” other
funds of Appellee and thus indirectly provide funding for
abortion services, Not only does Appellee have an ac-
counting system that prevents any mis-application of such
funds, but Appellee was also committed to utilization of
any funds for new, expanded and additional pre-pregnan-
- ¢y family planning programs, prohibiting the reallocation
of funds within the corporation to be used for abortion
services,

The trial court was unable to find in the legislative
history of the Act any indication of a rational basis for tha
classification created by Subdivision 2, :

The Eighth Circuit Court of Appeals adopted the facts
adduced by the District Court, and recited them at length
in its opinion, while focusing primaxily on the rationality
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of any classification distinguishing Appallm from hospi-
tals and HMO?s,

ARGUMENT

The classification created by Subdivision 2 of the Act
is on its face irrationally discriminatory, even without re-
sort to the facts assembled in support of that conclusion
at trial,

First, the Act provides funding only for “pre-pregnan-
cy family planning services” thus, by its own terms, mak-
ing irrelevant and irrational any reference to post-preg-
nancy services such as abortion in determining eligibility
for the funds.

Second, if one ever could sustain the argument that the
performing of post-pregnancy procedures is somehow a
factor in one’s ability to provide “pre-pregnancy family
planning services,” then it follows that the distinction be-
tween hospitals and HMO's and other abortion providers
is irrational. It is particularly irrational if the argnment
being used to support the distinction between abortion pro-
viders and non-providers is that any funding given to
abortion providers will of necessity free up monies which
could be expended for abortion services.

Finally, if the distinction between nonprofit corporations
such as Appellee on the one hand and hosmtals and
HMO’s on the other is shown to be rational and valid,
presumably based upon the argument that there is some
qualitative or quantitive difference in the ability to deliver
services, then the inclusion of nonprofit corporations
other than Appellee that are not hospitals and HMO’s be-,
comes per se illogical,
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The challenged legislation is even more patently and
unarguably unconstitutional in light of the facts adduced
by the trial court and included in the opinions of both the
District Court and the Eighth Circuit Court of Appeals.
These findings establish incontrovertibly that there are no
facts of any kind that might serve as an arguable basis
for the classification created by the Act, The courts below
have specifically found that there is no difference between
nonprofit corporations that do provide abortions and those
that do not in providing pre-pregnancy family planning
services, The courts below have specifically found that
there is no difference between nonprofit corporations and
hospitals and HMO’s in the provision of pre-pregnancy
family planning services, In fact, as the Court of Appeals
opinion pointed out, the challenged exclusionary classifi-
cation actually operated directly contrary to the legitimate
purpose of the Act, the encouragement and expansion of
pre-pregnancy family planning services. The exclusionary
language has the effect of excluding Appellee, which al-
ready has in place an extensive network of staff and facili-
ties with which to effectuate the intent of the legislation
so as to reach the greatest number of recipients at the
least cost,

The clear unconstitutionality of the challenged portion
of the Act is supported by a number of decisions dealing
with analogous statutory provisions. The Court of Appeals !
for the Eighth Circuit relied primarily upon United States !
Department of Agriculture v. Moreno, 413 U.S, 528 !
(1973). Also instructive are Smith v. Cahoon, 283-U.S.
553 (1931); Morey v. Doud, 354 U.S. 457 (1957);
Eisenstadt v. Baird, 405 U.S. 438 (1972); and Skapiro v. !
Thompson, 394 U.S, 618 (1969).
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In order to argue that the prior decisions of the District
Court and the Court of Appeals for the Eight Circuit are
in error, Appellants are placed in the position of argu-
ing that the findings of fact of the two lower courts are
clearly erroneous, Yet, as is obvious from the contents of
Appellants’ Jurisdictional Statement, they can cite no con-
trary evidence in the record which might tend to impeach
the findings of the lower courts. The facts proved by Ap-
pellee at trial were unrebutted, and reinforced by testi-
mony from Appellants’ own witnesses.

The case viewed as a whole is not one which presents
this Court with substantial and difficult questions. Indeed,
there is only one question which can be easily resolved in
summary fashion after examination of the lower court
opinions and the statutory language under challenge, It
is a case where the final result to be reached is clearly in-
dicated, It is submitted that the issues herein are therefore
unsubstantial, and the lower judgments should be af-
firmed without noting probable jurisdiction.

CONCLUSION

For the foregoing reasons, it is respectfully submitted
that the Motion to Affirm the Judgment should be granted
and the decision of the United States Court of Appeals for
the Eighth Circuit should be affirmed,

i Respectfully submitted,

| MACKALL, CROUNSE & MOORE
By FRANZ P, JEVNE, III

and CLAY R. MOORE

, 1000 First National Bank Building
‘ Minneapolis, Minnesota 55402
Attorneys for Appellee
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