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IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF MAINE 

 
 
THE FAMILY PLANNING ASSOCIATION 
OF MAINE d/b/a MAINE FAMILY 
PLANNING, 
 

Plaintiff, 
 

v. 
 

UNITED STATES DEPARTMENT OF 
HEALTH AND HUMAN SERVICES, et al., 
 

Defendants. 

 
 
 
 

 
 
No. 1:25-cv-00364-LEW 
 

DEFENDANTS’ SUPPLEMENTAL BRIEF 

Defendants hereby submit this supplemental brief in accordance with this Court’s August 14, 

2025 Order to brief the significance of Planned Parenthood of Minnesota v. Minnesota, 612 F.2d 359 (8th 

Cir. 1980), sum. aff’d, 448 U.S. 901 (1980), to the pending Motion for Preliminary Injunction (ECF No. 

28).  Defendants submit that Minnesota has little application to the present case. 

In Minnesota, the Eighth Circuit considered a Minnesota statute that appropriated funds for 

cities, counties, and nonprofit corporations to provide pre-pregnancy family planning services.  

Minnesota, 612 F.2d at 360.  Under the statute, grants could not be made to any nonprofit that 

performed abortions, but the prohibition did not extend to certain nonprofit hospitals and health 

maintenance organizations that performed abortions.  Id.  Applying rational-basis review, the court 

concluded that the statute violated the Fourteenth Amendment’s guarantee of equal protection of the 

law because, as the district court found, “there was no rational basis for the classification distinguishing 

between nonprofit organizations which are hospitals or [health maintenance organizations] and those 

which are not.”  Id. at 360 (citing United States Dep’t of Agriculture v. Moreno, 413 U.S. 528, 534 (1973)).   

In so holding, the Eighth Circuit cited the district court’s rejection of the State’s argument that 

granting funds to an organization that performs abortions “frees up” money for that organization to 

Case 1:25-cv-00364-LEW     Document 30     Filed 08/15/25     Page 1 of 6    PageID #: 207



2 
 

use for abortion services.  Id. at 361.  According to the district court, even if that were a legitimate 

legislative concern, there was no evidence that it supported the challenged provision because Planned 

Parenthood had established that it “routinely receives restricted funding which is carefully controlled 

and monitored,” including federal funds specifically prohibited from being used for abortions.  Id.  

The Eighth Circuit also gleaned from the statute’s legislative history that the unpopularity of Planned 

Parenthood’s pro-abortion stance played a large role in its passage.  Id. at 361.  The Supreme Court 

summarily affirmed in a two-word order.  Minnesota v. Planned Parenthood of Minn., 448 U.S. 901 (1980). 

That decision has no bearing on the present motion for three reasons.   

First, little can be gleaned from the Supreme Court’s two-word summary affirmance of 

Minnesota.  Cases like Minnesota invoked the Court’s since-narrowed mandatory appellate jurisdiction 

under 28 U.S.C. § 1254(2), and the Court resolved them without full briefing, effort, or explanation.1  

As such, the Court has strictly limited the applicability of its two-word orders.  Summary affirmances 

have “considerably less precedential value than an opinion on the merits” and do not adopt the 

decision below.  Comptroller of the Treasury of Md. v. Wynne, 575 U.S. 542, 559–60 (2015). Their 

“precedential effect . . . extends no further than the precise issues presented and necessarily decided 

by those actions.”  Anderson v. Celebrezze, 460 U.S. 780, 784 n.5 (1983) (citation omitted).  Furthermore, 

since an appellant may challenge only portions of the lower court opinion, lower court holdings not 

challenged in the appellant’s statement of jurisdiction are definitively non-precedential.  See Mandel v. 

Bradley, 432 U.S. 173, 176 (1977).  Indeed, the First Circuit has questioned whether—as a practical 

 
1 Two years later, the Court unanimously noted that its summary dispositions “sometimes create more 
confusion [for the lower courts] than they seek to resolve” and asked Congress to substantially narrow 
its mandatory jurisdiction—which finally happened in 1988.  See The Supreme Court, Ltr. of June 17, 
1982 to Rep. Kastenmeier, at 19–21, available at 
google.com/books/edition/Supreme_Court_Workload/C7imygZgpsgC.  The Court added that 
because it was tasked with deciding numerous such appeals, “[i]t is impossible for the Court to give 
plenary consideration to all” such cases and concluded that “[t]he more time the court must devote to 
cases of this type the less time it has to spend on the more important cases facing the nation,” id.  The 
Court did find some mandatory cases worth a deeper dive and a full opinion.  See, e.g., Rodriguez v. 
Popular Democratic Party, 457 U.S. 1 (1982) (14-page opinion).  Minnesota was not one of them. 
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matter—a summary affirmance is even “binding[,] or merely persuasive.”  Central Me. Power Co. v. Maine 

Comm’n on Governmental Ethics & Elec. Practices, 144 F. 4th 9, 23 n.5 (1st Cir. 2025).   

A review of the (scanty) briefing in Minnesota underscores its minimal relevance to this case.  

Although the State’s jurisdictional statement repeated its argument below that defunding Planned 

Parenthood would free up funds for abortion services, the validity of that principle was not on review.  

(Jurisdictional Statement in No. 79-1436, at 13).  The Eighth Circuit invalidated the Minnesota law 

not because it disagreed with this principle—indeed, it did not fault the district court’s assumption 

that Minnesota could validly exclude an abortion provider on that ground.  See 612 F.2d at 361, 362.  

Rather, it gave dispositive effect to the district court’s findings of fact after a three-day bench trial, 

during which the court examined Planned Parenthood’s accounting practices and express promises 

regarding the new funds it would receive and concluded that state funds would not free up Planned 

Parenthood’s existing funds for abortion services on those facts.  Id.  As such, the State’s submission 

simply asked the Supreme Court to overturn that factual finding.2  (Jurisdictional Statement at 13).  

For its part, Planned Parenthood’s seven-page opposition essentially ignored the “free up funds” issue, 

and leaned exclusively on the district court’s finding that no funds would be freed up because Planned 

Parenthood had already promised to spend every penny it received from Minnesota on new services.  

(Motion to Affirm in No. 79-1436, at 3 (citing “pre-pregnancy family planning services that were in 

addition to, and in no way duplicative of, any of its existing services”)).  Thus, while the Supreme 

Court may have summarily affirmed those factual findings, it does not bind this Court as to this case.   

Second, later Supreme Court decisions cast doubt on the Eighth Circuit’s analysis.  A more 

reliable indication of the Court’s view of the “freeing up” issue came thirty years later, in Holder v. 

Humanitarian Law Project, 561 U.S. 1 (2010), when, even applying heightened scrutiny, the Court 

expressly endorsed the idea that money spent for legitimate purposes can be diverted for disfavored 

 
2 The Minnesota panel credited one additional factual finding, which is not relevant to this case: that 
hospitals and HMOs’ pre-pregnancy family planning services were not materially safer for patients 
than those of Planned Parenthood clinics. 612 F.2d at 362–63. 
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activities.  See id. at 37 (reasoning that because “[m]oney is fungible,” Congress could reasonably 

conclude that providing terrorist organizations with monetary aid could “fund[] the group’s violent 

activities”).  Under Holder’s reasoning, Congress could reasonably conclude that Medicaid funds could 

indirectly subsidize prohibited entities’ provision of abortions.  Even so, the Government does not 

rely solely on the “freeing up” theory here: the Government also has an interest in not subsidizing 

abortion providers, even if the funds are not being used to subsidize abortions themselves.  See Rust v. 

Sullivan, 500 U.S. 173, 192–93 (1991) (“[T]he government may ‘make a value judgment favoring 

childbirth over abortion, and . . . implement that judgment by the allocation of public funds.’”).  The 

Supreme Court has also repeatedly emphasized the limited value of legislative history in probing the 

validity of a statute, even when a plaintiff challenges legislative motivations.  See Dobbs v. Jackson 

Women’s Health Org., 597 U.S. 215, 301 (2022) (noting that the question is whether “there is a rational 

basis on which the legislature could have thought that it would serve legitimate state interests” (emphasis 

added)); Exxon Corp. v. Eagerton, 462 U.S. 176, 195 (1983) (similar); see also Exxon Mobil Corp. v. 

Allapattah Servs., Inc., 545 U.S. 546, 568 (2005) (“[T]he authoritative statement is the statutory text, not 

the legislative history or any other extrinsic material.”). 

Finally, the Eighth Circuit’s Minnesota opinion has little persuasive value here. For one, its 

discussion of “freeing up” funds primarily analyzed the concern that new grants for family planning 

would be used to replace existing funding for such services, and that those pre-existing funds would be 

spent on abortion instead.  612 F.2d at 362.  The concern here is broader—not only that Medicaid 

funds allow Plaintiff to spend fewer of its own dollars on Medicaid services and more on abortions, 

but also that Medicaid funds indirectly subsidize abortion by supporting overhead and other costs.   

The Eighth Circuit opinion also relied heavily on U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528 

(1973), which invalidated under equal protection an amendment to the Food Stamp Act that excluded 

households containing unrelated individuals.  Id. at 538.  The amendment’s only purpose was to 

discriminate against “hippies” and “hippie communes.”  Id. at 535.  But “[a] purpose to discriminate 
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against hippies cannot, in and of itself and without reference to (some independent) considerations in 

the public interest, justify the . . . amendment.’”  Id. at 534–35 (citing Moreno v. U.S. Dep't of Agric., 345 

F. Supp. 310, 314 (D.D.C. 1972)).  Notably, in Moreno, the amendment was not rationally related to 

any legitimate government interest—the courts rejected every other proffered justification.  See Moreno, 

345 F. Supp. at 313 (finding that the statutory classification was not relevant to either stated purpose:  

to improve the agricultural economy or alleviate hunger); id. at 314 (rejecting the independent 

justification of fostering morality because the act infringed on the fundamental rights to privacy and 

freedom of association in the home); Moreno, 413 U.S. at 537 (concluding that “the challenged 

classification simply does not operate so as rationally to further the prevention of fraud”).  But here, 

as explained in the Government’s brief in opposition to Plaintiff’s motion for a preliminary injunction, 

Section 71113 is rationally related to a host of legitimate government interests that Plaintiff fails to 

negate—including reducing abortions, government subsidization of abortions, and government 

payments to abortion providers.  See ECF No. 24 at 8–10.  Likewise, the lines Section 71113 draws 

are reasonably drawn to take a first step toward those goals, beginning with entities that receive other 

government benefits (501(c)(3) status) and that receive a large sum of government funds and for which 

government funding constitutes a substantial portion of their business.  Further, unlike when Minnesota 

was decided, abortion no longer enjoys special constitutional protection.  Dobbs, 597 U.S. at 231. 

For the foregoing reasons and those in the Government’s brief in opposition to Plaintiff’s 

motion for a preliminary injunction, this Court should deny Plaintiff’s motion. 
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