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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CITY OF COLUMBUS, et al.,
Plaintiffs,

V. Case No. 1:25-cv-2114
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Defendants.

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT
AND REQUEST FOR HEARING

Plaintiffs the City of Columbus, Ohio; the Mayor and City Council of Baltimore,
Maryland; the City of Chicago, Illinois; Doctors for America; and Main Street Alliance
respectfully move for summary judgment in their favor with respect to all of their claims
pursuant to Federal Rule of Civil Procedure 56(a). For the reasons presented in the
accompanying memorandum in support of this motion, Plaintiffs respectfully request that the
Court enter an order vacating provisions of the Centers for Medicare & Medicaid Services’ rule,
“Patient Protection and Affordable Care Act; Marketplace Integrity and Affordability,” 90 Fed.
Reg. 27,074 (June 25, 2025), that will erode the value of health insurance coverage under the
Affordable Care Act, impose barriers on enrollment, and limit the availability of subsidized
coverage, and declaring those provisions contrary to law, arbitrary-and-capricious, or both, and
invalid under the Administrative Procedure Act, 5 U.S.C. § 706. The relief that Plaintiffs seek is

detailed in the memorandum and accompanying proposed order.
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Pursuant to Local Rule 105.6, and in keeping with the briefing schedule set for summary
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the parties’ cross-motions for summary judgment on or before May 8, 2025.

Dated: January 20, 2026 Respectfully submitted,
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INTRODUCTION

The Affordable Care Act (ACA) extends a promise: all Americans are guaranteed access
to insurance coverage that will pay for their health needs. One of the ways that the ACA seeks to
fulfill that promise is by establishing health insurance Exchanges, through which individuals can
shop for and buy an affordable policy that covers a set of essential health benefits. The Act aims
to keep the costs of these policies down by subsidizing the cost of coverage, which attracts
younger and healthier people into the market, improving the risk pool and lowering premiums
for everyone. When the Act is implemented as Congress intended, it succeeds at this goal.

New policymakers at the Department of Health and Human Services (HHS) and the
Centers for Medicare & Medicaid Services (CMS), however, do not share this vision. They
prefer policies that would reduce federal subsidy spending by driving people off coverage on the
Exchanges. CMS sought to accomplish this result through a final rule governing policies for
enrollment in subsidized coverage on the Exchanges. 90 Fed. Reg. 27,074 (June 25, 2025).
Through a combination of measures, the agency aims to drive up consumers’ cost of coverage on
the Exchanges, make it harder for people to enroll in policies through the Exchanges, and impose
barriers on obtaining subsidies even for those people who do successfully enroll. Many of the
policies in this rule are unlawful, contrary to the ACA, and exceed CMS’s statutory authority.
All of the policies at issue are arbitrary, violating the Administrative Procedure Act (APA)’s
requirements for reasoned decisionmaking. The new Administration was not free to undermine
the purposes of the Act simply because they disagree with it.

These new policies would impose grave and irreparable harm on Plaintiffs.
Municipalities like the cities of Columbus, Baltimore, and Chicago are providers of last resort.
Because they operate clinics and other facilities that treat all comers without regard to their

insurance status, when more people are driven off insurance coverage, these cities are left to foot
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the bill. Main Street Alliance’s members are small business owners and entrepreneurs, many of
whom rely on the Act’s promise of affordable insurance coverage through the Exchanges to keep
employees healthy and their businesses afloat. And Doctors for America’s members are
clinicians across the nation, many of whose patients would have their health coverage limited or
lost as a result of the final rule. This would lead to greater administrative hurdles and less
compensation for clinicians, who would be hindered from providing their patients with adequate
care. To avoid these harms, and to vindicate the promise of the Affordable Care Act, Plaintiffs
respectfully request that the challenged provisions of the final rule be set aside pursuant to 5
U.S.C. § 706.

BACKGROUND
I. Statutory Background

In 2010, Congress enacted the Patient Protection and Affordable Care Act. Pub. L. No.
111-148, 124 Stat. 119 (2010) (as amended by Pub. L. No. 111-152, 124 Stat. 1029 (2010)).
“The Act aims to increase the number of Americans covered by health insurance and decrease
the cost of health care.” Nat’l Fed'n of Indep. Bus. v. Sebelius, 567 U.S. 519, 538 (2012); see
also King v. Burwell, 576 U.S. 473, 479 (2015).

Before the Act’s market reforms went into effect in 2014, “individual health insurance
markets were dysfunctional.” City of Columbus v. Cochran, 523 F. Supp. 3d 731, 740 (D. Md.
2021) (City of Columbus II). Insurers were free to deny coverage for people with pre-existing
conditions, to refuse to renew such coverage, or even to revoke such coverage after it had been
issued. Now, however, the Act’s “guaranteed issue” requirement specifies that every “health
insurance issuer that offers health insurance coverage in the individual or group market in a State

must accept every employer and individual in the State that applies for such coverage,”
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42 U.S.C. § 300gg-1(a), subject to exceptions specified in the statute, such as the restriction of
new enrollments to an annual open enrollment period or specified special enrollment periods, id.
§ 300gg-1(b); see Me. Cmty. Health Options v. United States, 590 U.S. 296, 301 (2020). “In
other words, the Act ‘ensure[s] that anyone can buy insurance.”” Me. Cmty. Health Options, 590
U.S. at 301 (quoting King, 576 U.S. at 493).

13

Separately, the Act’s “guaranteed renewability” provision requires issuers to renew or
continue in force such coverage, 42 U.S.C. § 300gg-2(a), again subject to statutory exceptions,
including an exception for persons who have failed to pay premiums owed on their policy, id.
§ 300gg-2(b)(1); see also id. §§ 300gg-12, 300gg-42.

Health insurance plans must cover a set of “essential health benefits,” such as
prescription drugs. /d. § 300gg-6(a). And to protect patients from devastating costs when a
medical condition exhausts their coverage, the Act limits so-called “cost-sharing”—like,
deductibles and copayments—for these essential health benefits. See id. § 18022(a)(2). The
limitation on cost-sharing is adjusted each year by a “premium adjustment percentage,” which
compares average premiums for “health insurance coverage” in the current year with the same
average for 2013, before the Act’s marketplace reforms went into effect. Id. § 18022(c)(1), (4).

To help individuals learn about and enroll in health insurance, the Act “requires the
creation of an ‘Exchange’ in each State where people can shop for insurance, usually online.”
King, 576 U.S. at 482 (quoting 42 U.S.C. § 18031(b)(1)); see Me. Cmty. Health Options, 590
U.S. at 301. These Exchanges, also known as health insurance Marketplaces, enable people not
eligible for Medicare or Medicaid to obtain adequate, affordable insurance independent of their

jobs. The Exchanges therefore serve as “marketplace[s] that allow[] people to compare and

purchase” ACA-compliant plans. King, 576 U.S. at 479.
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There are several different types of Exchanges. Some states have elected to create
Exchanges themselves (state-based Exchanges or SBEs), as is the case in Maryland, while others
have created Exchanges that operate on the federal Healthcare.gov platform (state-based
Exchanges on the federal platform, or SBE-FPs), such as the Exchange that Illinois used in 2025
while it transitioned to an SBE. The Exchange in other states, including Ohio, is operated by the
Centers for Medicare & Medicaid Services (CMS) (federally facilitated Exchange, or the FFE).
See CMS, Consumer Info. & Ins. Oversight, State-Based Exchanges (updated Aug. 28, 2024),
https://perma.cc/JFT3-6EAK.

Plans that meet the requirements described above and that are offered on the Exchanges
are known as “qualified health plans.” Individuals primarily enroll in qualified health plans for a
given benefit year during an annual open enrollment period, or under specified special
enrollment periods. 42 U.S.C. § 18031(c)(6). To assist with enrollment, the Act requires
Exchanges to award grants to healthcare “Navigators” that conduct public education and
awareness campaigns, help consumers understand their choices, facilitate their enrollment, and
help ensure their access to consumer protections. Id. § 18031(i)(1), (3).

Plans on the Exchanges offer various levels of generosity: a “bronze” plan is designed to
provide benefits that are actuarially equivalent to 60% of the full value of benefits to the plan
(meaning that premiums are calculated in the expectation that 40% of the cost of coverage would

99 ¢¢

be paid for through enrollee out-of-pocket spending), and “silver,” “gold,” and “platinum” plans
are designed to provide benefits that are actuarially equivalent to 70%, 80%, and 90%,
respectively, of the full value of benefits under the plan. /d. § 18022(d)(1). Because actuarial

predictions may be imprecise, the Act specifies that CMS may “provide for a de minimis

variation . . . to account for differences in actuarial estimates.” Id. § 18022(d)(3).
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The Act also “seeks to make insurance more affordable by giving refundable tax credits
to individuals.” King, 576 U.S. at 482 (citing 26 U.S.C. § 36B). These “premium tax credits”
(PTCs) vary depending on an individual’s income—individuals who earn more must pay more
toward the cost of their monthly premium—and are generally pegged to the cost of the so-called
“benchmark silver plan,” which is the second-lowest-cost silver plan offered within a market.
See, e.g., 26 U.S.C. § 36B(b)(3)(B)—-(C). The Act initially made these tax credits available to
individuals with incomes between 100% and 400% of the federal poverty level. Id.

§ 36B(b)(3)(A). There was no income cap on these tax credits from 2021 through 2025, see id.
§ 36B(b)(3)(A)(iii), but the income cap has been reinstated for 2026.

PTCs are claimed on an individual’s tax return after the end of the year, and are paid by
the IRS. Id. § 36B(h). Rather than waiting to recover their costs the next year, enrollees may
claim “advance premium tax credits” (APTCs) up front so that the value of the tax credits may
be applied directly to the purchase of insurance. 42 U.S.C. §§ 18081, 18082; City of Columbus
11, 523 F. Supp. 3d at 741. CMS is responsible for determining whether individuals meet the
statutory eligibility requirements for APTCs, as well as for “redetermin[ing] eligibility on a
periodic basis in appropriate circumstances.” 42 U.S.C. § 18081(f)(1)(B).

In sum, the Act requires that insurers generally offer only quality health insurance and
aims to lower the cost of coverage to encourage individuals to enroll. This coverage improves
access to care and overall health and reduces financial burdens on consumers as well as
institutions that pay for uncompensated care. Decl. of Christen Linke Young 99 610, ECF No.
11-2.

Increasing enrollment in quality health insurance coverage is not only the ACA’s
immediate goal; it is also key to the Act’s long-term success. Insurance market stability requires

robust enrollment, particularly by relatively healthy individuals. /d. §9; 42 U.S.C. § 18091(2)(])
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(finding that “broaden[ing] the health insurance risk pool to include healthy individuals . . . will
lower health insurance premiums”); King, 576 U.S. at 480. Limiting the cost of health insurance
is, in turn, essential to promoting enrollment. Young Decl. 9 10; King, 576 U.S. at 480-81.

By driving costs down and insured rates up, the Act ensures that insurance markets function
smoothly.

When faithfully implemented, the Act’s reforms successfully meet Congress’s goal of
enabling more individuals to enroll in health insurance coverage. See Young Decl. § 7. More
than 24 million individuals were enrolled in Marketplace coverage in 2025. CMS, Press
Release, Over 24 Million Consumers Selected Affordable Health Coverage in ACA Marketplace
for 2025 (Jan. 17, 2025), AR36997.

II. The 2025 Marketplace Rule

CMS ordinarily announces its policies for the Exchanges through annual rulemakings,
which are typically completed before insurers are required to submit their plan designs to state
regulators. Vanessa C. Forsberg, Cong. Res. Serv., R44065, Health Insurance Exchanges and
Qualified Health Plans: Overview and Policy Updates 57-58 (May 6, 2025). In keeping with
that practice, CMS published a final rule in early 2025 that addressed the operation of the
Exchanges for the 2026 plan year. 90 Fed. Reg. 4424 (Jan. 15, 2025). Although insurers had
already begun their preparations for 2026 in reliance in that rule, CMS then departed from its
ordinary annual regulatory cycle by issuing a second rulemaking in the middle of the year that
dramatically changed the agency’s approach on numerous issues.

CMS’s second final rule, 90 Fed. Reg. 27,074, contains a number of provisions that, in
their individual and collective effect, would raise consumers’ premiums for plans on the
Exchanges, limit coverage under those plans, and deter millions of individuals from enrolling in

coverage, leading to higher uncompensated care costs for providers of last resort. Independent
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experts project that the rule will lead to at least 1.8 million fewer people enrolling on the
Exchanges. Young Decl. § 4. The rule accomplishes this result through measures that erode the
value of coverage obtained through the Exchanges, impose barriers designed to depress
enrollment in the Exchanges, and impose further barriers limiting the availability of subsidized
insurance even for those enrollees that do successfully enroll.

A. The Final Rule Erodes the Value of Coverage

Imposition of a Junk Charge on Certain Enrollees. Under regulations that have been in
place since the ACA was first implemented, 45 C.F.R. § 155.335(j), enrollees that remain
eligible for a Marketplace plan from one year to the next are automatically re-enrolled in the
same plan unless they terminate coverage or actively enroll in a different plan. Depending on an
enrollee’s income level and the level of coverage selected, an enrollee may be eligible for a zero-
premium plan, that is, a plan in which the entire cost of the premium is covered by the enrollee’s
APTCs. The new rule adds 45 C.F.R. § 155.335(n), only for the 2026 plan year, to require the
federally facilitated Exchange to impose a monthly surcharge of $5 on each such enrollee until
the enrollee confirms his or her intent and eligibility to remain on the zero-premium plan. CMS
invokes 42 U.S.C. § 18081(f)(1)(B) as authority for this surcharge, 90 Fed. Reg. at 27,109, but
that authority is limited to the establishment of procedures to redetermine an applicant’s
eligibility for APTCs, not to reduce the amount of the APTC that is awarded under the statutory
formula. CMS acknowledges that research demonstrates this provision would reduce enrollment
among enrollees who used to have access to a zero-premium plan by 14% to 33%. 90 Fed. Reg.
at 27,195.

Increased Costs through Revisions to the Premium Adjustment Methodology. As noted
above, the maximum annual limit on cost-sharing is adjusted annually by a “premium adjustment

percentage,” which measures the rate of premium growth. The IRS also uses the premium
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adjustment percentage to adjust the value of PTCs. CMS has historically used data from
premiums for employer-sponsored insurance to calculate this percentage, because individual
insurance market premiums have been more volatile. The final rule incorporates individual
insurance market data into this measure, resulting in a 15% increase in the maximum annual out-
of-pocket limit on cost sharing and a 4.5% increase in average premiums, which will lead to lost
coverage, a worsened risk pool, and higher levels of uncompensated care.

Eroding the Actuarial Value of Coverage. As noted above, the Act sets targets for the
actuarial value of bronze, silver, gold, and platinum plans on the Exchanges, subject to
permissible range of “de minimis” variation to “account for differences in actuarial estimates.”
42 U.S.C. § 18022(d)(3). The final rule expands the range of de minimis variation to permit
bronze plans to range from 5 points above to 4 points below the statutory target (that is, bronze
plans may offer coverage ranging from 56% to 65% of anticipated expenditures) and silver, gold,
and premium plans to fall 4 points below the target (that is, silver plans may cover as little as
66% of anticipated expenditures). 45 C.F.R. § 156.140(c)(1). By eroding the value of silver
plan coverage, the final rule would also reduce PTCs, which are calculated based on silver plan
premiums. 26 U.S.C. § 36B(b)(2)(B). Overall, net premiums on the Exchange would increase
by up to $714 per year for a typical family as a result of this provision, as the rule acknowledges.
90 Fed. Reg. at 27,208.

B. The Final Rule Imposes Barriers on Enrollment

Revocation of the Act’s Guarantee That Anyone Can Buy Insurance. In some instances,
enrollees may incur debts for premiums owed without realizing it. For instance, some enrollees
may believe that they may terminate their coverage simply by stopping premium payments,
without realizing (or being informed) that the coverage remains in effect and they continue to

owe payments to their insurer. In other instances, consumers may appear to owe premium debt
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through no fault of their own due to insurer accounting errors or Exchange recordkeeping
mistakes. The final rule permits insurers to refuse to enroll these individuals and to apply any
payments that these individuals make to the outstanding debt rather than to the premium for new
coverage, without prior notice to that enrollee. 45 C.F.R. § 147.104(i). In other words, an
individual might complete all of the steps to enroll in coverage, including making the payment
they understand to be needed to complete the transaction, only to learn at the end of the process
that they have not been enrolled. This rule is contrary to the “guaranteed issue” requirement of
42 U.S.C. § 300gg-1. CMS makes no attempt to quantify the impact of this change, but
commenters offered analysis of data from the 2026 payment notice showing that 180,000 people
owed debts for premiums as low as $10, all of whom would be denied coverage under the 2025
rule. 90 Fed. Reg. at 27,085. Indeed, CMS noted that more than 135,000 policies were
terminated for the 2023 plan year for unpaid premiums of $10 or less—and this provision in the
final rule could have an even bigger impact because it would allow insurers to cover debts from
any time in the past, not just the prior 12 months. See id. at 27,133.

Changes to Enrollment Periods. Under current policy, the open enrollment period for the
Exchanges begins on November 1 and runs at least to January 15. This two-and-a-half-month
period has been beneficial for the health of the Exchanges, as younger and healthier people tend
to enroll later in the process, and are particularly prone to enroll, if given the opportunity, after
the end-of-the-year holiday period, when people face unusual financial distress. The final rule
prohibits open enrollment in January (beginning with the 2027 plan year) by requiring all
Exchanges to hold open enrollment periods that begin no later than November 1, end no later
than December 31, and are no more than nine weeks in duration. 45 C.F.R. § 155.410(e).

The final rule also requires the federally facilitated Exchange to conduct pre-enrollment

verification for at least 75% of new enrollments through special enrollment periods (SEPs). 45
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C.F.R. § 155.420(g). Commenters noted that the addition of this paperwork burden would
depress coverage on the Exchanges, and CMS itself estimated that it would cost consumers more
than $7 million in 2026. 90 Fed. Reg. at 27,186-87, 27,204. CMS declined to make this policy
permanent but would require it for the 2026 plan year.

C. The Final Rule Limits the Availability of Subsidized Coverage

Failure to Reconcile Penalty. The amount of APTCs that an enrollee receives over the
course of a year and the amount of PTCs that the enrollee receives on his or her tax return
depend on the same statutory formula; APTCs are intended to be a substitute for the tax credit.
26 U.S.C. § 36B; 42 U.S.C. § 18082. But APTCs are calculated based on the enrollee’s
projected income, so if the enrollee provides an incorrect estimate (because, for example, he or
she works more hours than expected), the enrollee might owe a tax payment at the end of the
year without realizing that any such debt is owed. Under current policy, any such enrollee must
be given a notice of the tax debt in the first year of enrollment in coverage after the debt is
incurred, so that the debt can be repaid; if the enrollee does not do so, eligibility for APTCs may
be revoked in the second year. 45 C.F.R. § 155.305(f)(4)(i), (ii)). The final rule would revoke
that grace period, for 2026 only, and requires the Exchanges to determine the enrollee to be
ineligible for APTCs in the first year, id. § 155.305(f)(4)(iii), even though CMS lacks any
authority to alter the statutory formula for eligibility for APTCs.

Changes to Data-Matching Policies. When an Exchange attempts to verify an
applicant’s income for purposes of determining his or her eligibility for, and the amount of,
APTCs, and it finds an inconsistency in that applicant’s data, it notifies the applicant and
provides him or her with an opportunity to respond. 42 U.S.C. § 18081(e)(4). The statute
provides a default period of 90 days for that response, subject to CMS’s authority to modify the

procedures for this verification process. Id. §§ 18081(c)(4), (e)(1), (¢)(4). In many cases, 90

10
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days is not enough time for an applicant to track down the proof of income needed to verify
APTC eligibility. The current regulations accordingly provide for an additional 60 days where
necessary. 45 C.F.R. § 155.315(f)(7). The final rule revokes that 60-day extension. 90 Fed.
Reg. at 27,120.

The final rule further reinstates a 2017 policy that required Exchanges to audit enrollees
who project that their household income for the upcoming year will be greater than 100% of the
federal poverty level, if the IRS reports data indicating that the enrollee’s current income is
below that threshold. Because this policy created “immense administrative burdens” for low-
income enrollees, this Court held in a prior case that it “defie[d] logic” and vacated it as arbitrary
and capricious under the APA. City of Columbus 11, 523 F. Supp. 3d at 763. CMS did not
appeal that judgment, and it again acknowledges that this policy would cause tens of thousands
of enrollees to lose their coverage. 90 Fed. Reg. at 27,200. The final rule nevertheless attempts
to reinstate this policy for the 2026 plan year, forthrightly asserting its disagreement with this
Court’s prior decision. Id. at 27,121.

Under current policy, an Exchange must accept an applicant’s attestation of his or her
projected annual income if the IRS reports that there is no tax return data available. 45 C.F.R.

§ 155.320(c)(5). The final rule revokes that policy, and for the 2026 plan year would require
Exchanges to verify income with other data sources and to require applicants to submit
documentary evidence or otherwise resolve the income inconsistency; if no such evidence is
available, the applicant would lose eligibility for APTCs. 90 Fed. Reg. at 27,131. These new
data-matching policies are projected to cause more than 400,000 people to lose coverage for the

upcoming plan year. 90 Fed. Reg. at 27,199-200.

* * *

11
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The final rule acknowledges that these provisions would cause many people to lose
access to affordable coverage through the Exchange. Nonetheless, it asserts that these provisions
are needed to address the problem of unscrupulous brokers enrolling people on the Exchanges
without their knowledge or consent. The final rule cites a report from the Paragon Health
Institute that purports to find a high rate of fraudulent enrollments. 90 Fed. Reg. at 27,025; Brian
Blase & Drew Gonshorowski, The Great Obamacare Enrollment Fraud, Paragon Health Inst.
(June 2024), AR39294 (Paragon Report). This report, however, suffers from numerous
methodological errors that render its conclusions useless. It predates, and thus does not account
for, numerous efforts that CMS put in place in the second half of 2024 to address the issue of
improper enrollments. And, even if the report’s conclusions were accurate, there is a
fundamental disconnect between the problem described in that report and the measures adopted
in the final rule.

First, Paragon estimates that as many as 5 million low-income people were improperly
enrolled in coverage in the Exchanges, based on a comparison of the number of people who
applied for APTCs (which, as noted above, is based on the enrollee’s projection of their
anticipated income for the coming year) with the number of people whose income ended up
falling within the range entitling them to subsidies. See Paragon Report at 15, AR39311; 90 Fed.
Reg. at 27,122. But this is the wrong comparison; there are many legitimate reasons why an
enrollee might not accurately estimate his or her future income. Lower-income people in
particular tend to have incomes that fluctuate widely, and these amounts are “hard to estimate,
especially for households whose members may work part-time or seasonally, expect to change
jobs, or are self-employed.” Urban Institute comment at 2 (Apr. 11, 2025), AR31663.

Moreover, the Paragon report compared apples to oranges by including children in its estimated

number of applicants but not in its count of eligible persons; by mismatching 2023 data to
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estimate improper enrollments for 2024, when many more people gained eligibility for the
Exchanges in light of changes in Medicaid enrollment standards; and by using fundamentally
different measures of income for its two data sets. See id. at 2-3; see also Jason Levitis et al.
comment at 28-31 (Apr. 11, 2025), AR33768-33771; Ctr. on Budget & Policy Priorities
comment at 4-5 (Apr. 11, 2025), AR31755-31756; Matthew Fiedler comment at 4-5 (Apr. 11,
2025), AR33449-33450. These flaws in the Paragon analysis were pointed out to CMS by
commenters, but CMS did not explain why it chose to ignore them.

Second, both the Paragon report and the final rule itself relied on estimates of fraudulent
enrollments from early in 2024, without acknowledging that since that time CMS had put in
place enforcement efforts against unscrupulous brokers, and those measures have since borne
fruit. See 90 Fed. Reg. at 27,074 n.2 (citing data from January through August 2024); Paragon
Report at 25 & n.40, AR39321. CMS itself has recited, “Marketplace system changes that were
implemented in July 2024 are having the desired effect of successfully preventing consumers
from being switched to different plans or enrolled in coverage without their informed consent.”
CMS, Update on Actions to Prevent Unauthorized Agent and Broker Marketplace Activity (Oct.
17,2024), AR35377. These measures include new documentation requirements for brokers to
show that individuals have consented to enroll, enhanced IT systems to detect suspicious
activity, and regulatory changes strengthening CMS’s enforcement authority against brokers.
Levitis comment at 30-31, AR33770-33771. And these measures are working; indicators of
potentially improper enrollments have dropped by as much as 90% since they were put into
place. Id. at 31, AR33771. Yet the final rule dismisses the success of these recent efforts,
asserting implausibly that these measures must have been unsuccessful because the number of
complaints in December 2024 remained slightly elevated over the number from the previous

December. 90 Fed. Reg. at 27,133.

13
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Third, even if the Paragon analysis were accurate or reflective of current circumstances, it
could not justify the provisions of the final rule. The final rule attempts to justify many measures
as efforts to combat the phenomenon of brokers fraudulently enrolling consumers without their
consent. 90 Fed. Reg. at 27,091-92. But there is a basic disconnect between that rationale and
the measures that the final rule adopts. Many of its provisions are targeted at enrollees who are
attempting to gain subsidized coverage for themselves and for their families, and not at brokers.
For example, the revocation of the 60-day grace period for individuals to document their
incomes wouldn’t matter to an unscrupulous broker, but it could matter immensely to an actual
enrollee who has difficulty documenting his or her income. Moreover, the Paragon analysis
finds excess enrollment in only nine states, all of which use the federally facilitated Exchange,
and all but one of which have not adopted the ACA ‘s Medicaid expansion. The report did not
identify any systematic issues with enrollment on the state-based Exchanges. See Levitis
comment at 30-32, AR33770-33772. Yet the final rule imposes many of its policies on a
nationwide basis. See, e.g., 45 C.F.R. § 155.305(f)(4)(iii). It would have made more sense for
CMS to target its efforts against practices unique to the federally facilitated Exchange states,
such as the practice of permitting enhanced direct enrollment entities to submit enrollment
paperwork on an enrollee’s behalf. See Levitis comment at 32—33, AR33772-33773. What’s
more, even by CMS’s own telling, the problem of improper enrollments has been driven by the
enhanced subsidies available through the end of 2025. 90 Fed. Reg. at 27,091. CMS assumed
that those subsidies would expire this year, which “will substantially mitigate the threat of future
improper enrollments,” id. at 27,075, but CMS imposed new policies to be effective in 2026
(and, in some cases, for 2026 only) when the purported incentive for unscrupulous broker

behavior will no longer be in place.
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II1. The Disastrous Effects of the Final Rule

As noted above, the 2025 rule contains numerous provisions that would worsen the
barriers to coverage on the Exchanges by making coverage more expensive or by heightening the
administrative obstacles consumers face. Young Decl. § 29. If they were to go into effect, these
provisions would decrease the number of people with coverage by nearly 2 million; some of
these people would find other coverage, but overall, 1.8 million more people would be
uninsured. /d. 4. Younger and healthier people are more likely to drop from coverage,
worsening the risk pool and leading to higher health insurance premiums, further exacerbating
the problem of high costs, which in turn can cause additional people to become uninsured. Id.

9 5. This would lead to increased burdens of uncompensated care, especially for safety net
providers. Id. 9 6.

These predictions are not merely hypothetical. Insurers prepared rates for the 2026 plan
year after CMS issued the final rule, and incorporated substantial premium increases in their
models to account for the possibility that the rule would go into effect. As one Maryland insurer
noted, it needed to raise its premiums substantially because the rule “will lead to healthier
enrollees leaving the market and an overall worsening of the risk pool.” United Healthcare,
Optimum Choice, Inc., Part III: Actuarial Memorandum: PUBLIC; Maryland 2026 Individual
Exchange Rates 7 (May 22, 2025), https://perma.cc/35L2-M49D. This coverage loss and
erosion, and overall increase in health care costs, will cause harms that radiate out from
individuals to their businesses, medical providers, and broader communities.

Among many others, Plaintiffs would suffer significant and irreparable harm if the
challenged provisions of the rule were to go into effect. The rule’s policies would harm the
owners and employees of small businesses like members of Main Street Alliance (MSA), many

of whom rely on affordable health coverage through the Exchanges—not only to access the
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health care they need but, by extension, to provide them the freedom to operate their own
businesses without seeking employer-sponsored insurance elsewhere. See Decl. of Shawn
Phetteplace 99 3—6, ECF No. 11-3; Decl. of Brooke Legler 4 8, ECF No. 11-4. By eroding the
value of their insurance coverage and creating additional administrative barriers, the final rule’s
provisions would strip that freedom from many small business owners operating on narrow
margins, as well as their employees. Legler Decl. 4 11.

For example, Brooke Legler is a small business owner and MSA member located in
Wisconsin. /d. 99 2—4. She has a chronic condition that requires her to take significant
medication, including a biologic that costs approximately $10,000 per month. /d. 99 5-6. By
giving her access to affordable and comprehensive health insurance, the ACA gave her the
freedom to start and operate her small business, which now employs about 10 individuals.
1d. 4 8. Like many other small business owners, she operates that business on narrow margins.
Id. 9§ 11. The increase in premiums that will result from the final rule would likely force her to
shut down her business, because her current insurance through the ACA would no longer be
affordable and comprehensive enough to cover her medications, so she would need to find
different employment with employer-sponsored insurance or explore other state-sponsored
coverage options. Id.

The final rule would also harm medical providers in myriad ways. Because patients with
no or inadequate insurance are less likely to seek the medical care they need until conditions
become serious, clinicians like members of Doctors for America (DFA) would see patients with
more serious or emergency needs; would receive less compensation for many of their patients,
even while expending more time navigating the administrative barriers to coverage for their
patients; and would lose contact with many of their patients, particularly in low-income and rural

communities. Decl. of Janet Krommes 4 6-7, ECF No. 11-5; Decl. of Dr. Beth Oller 9 7-9,
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ECF No. 11-6; Declaration of Dr. Eric D. Fethke 9 5-9, ECF No. 30-1. This greater expenditure
of time and effort, even while seeing decreased compensation, would hinder clinicians’ ability to
provide their patients with optimal health care.

For example, DFA member Dr. Beth Oller is a family medicine physician in Rooks
County, Kansas. Oller Decl. 99 3—4. She treats a panel of more than 800 patients of all ages for
a broad range of health care needs, ranging from wellness checks to treating illnesses and chronic
conditions to providing the full range of reproductive health care. /d. Sustaining a medical
practice is particularly difficult in a rural area like hers, where health care providers are sparse
and many residents are low-income and self-employed (for example, as farmers and ranchers).
1d. 4 5. Even after the ACA allowed many of her patients to access affordable health
insurance—and thus preventative care and early treatment—for the first time, Dr. Oller was
unable to sustain an independent practice, and she now practices as a primary care provider with
a county health center. /d. 4. But the continued operation of rural hospitals and health centers
would be put at risk if the rule were to go into effect and cause many patients like Dr. Oller’s to
see the value of their insurance coverage erode or to lose that coverage altogether. Id. § 6-7, 9.
As aresult, Dr. Oller would receive compensation for less of the treatment she provides and
would receive compensation for fewer patients overall. Id. 49 7, 8. The increase in
administrative burdens would also require Dr. Oller and her practice to spend more time (without
compensation) helping patients navigate red tape to determine their coverage. Id. § 7. These
results would hinder Dr. Oller’s ability to provide optimal care to her patients and ultimately
jeopardize their long-term health. Id.

The harms from the final rule would radiate out further to patients’ communities and
local governments in cities like Columbus, Baltimore, and Chicago. These cities fund and

operate a range of community health centers, general and specialty clinics, and other health care
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services, as well as emergency medical transport. See Decl. of Olusimbo Ige § 5, ECF No. 11-9;
Decl. of Edward Johnson 9 11, ECF No. 11-7; Decl. of Faith Leach 99 7-8, ECF No. 11-8. To
ensure that their residents get the care that they need, they all provide these services to patients
regardless of their insurance coverage or ability to pay. An increase in the number of uninsured
and underinsured residents resulting from the final rule would create a strain on those services
and, ultimately, the cities’ budgets, which must make up the shortfall from decrease
compensation and increased demand for emergency services. See Ige Decl. 9 6, 14; Johnson
Decl. 99 9-11; Leach Decl. q 12; see also City of Columbus v. Trump (City of Columbus I), 453
F. Supp. 3d 770, 78788 (D. Md. 2020) (recognizing that city plaintiffs challenging CMS’s 2019
rule “suffered injury from having to pay greater costs to provide uncompensated care to their
under- and uninsured residents™); City of Columbus II, 523 F. Supp. 3d at 74.

In addition, individuals who lack insurance coverage are more likely to wait until their
conditions are more severe before seeking care, so the increase in the number of such individuals
would lead to an increase in ambulance calls and other emergency medical services. See Ige
Decl. § 8. This would increase the strain on the city Plaintiffs’ often already overstretched
emergency medical services and, again, create budgetary shortfalls that the cities will have to
make up. See Ige Decl. 9 9; Johnson Decl. 9 12—14; Leach Decl. 9 11-13.

Moreover, the city Plaintiffs would be irreparably harmed by the increase in uninsured
and underinsured individuals caused by the rule for the additional reason that when individuals
do not get the medical care that they need, they are necessarily less healthy, less productive, and
less able to participate in city life. See Ige Decl. 4 14; Johnson Decl. q 15; Leach Decl. q 14.

This would have cascading negative and irreparable effects on city programs and communities.
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IV. Plaintiffs’ Challenge to the Final Rule

On July 1, 2025, Plaintiffs—the City of Columbus, Ohio; the Mayor and City Council of
Baltimore, Maryland; the City of Chicago, Illinois; Doctors for America (“DFA”), a nonprofit
network of small businesses; and Main Street Alliance (“MSA), a national advocacy nonprofit
with physician and medical trainee members across all 50 states—brought suit against HHS,
CMS, and the heads of each agency. Compl., ECF No. 1. Plaintiffs sought review of the final
rule under the Administrative Procedure Act (APA), asserting that many of the rule’s provisions
are either contrary to law, arbitrary and capricious, or both. See id. at 24-27. The next day,
Plaintiffs filed a motion for preliminary relief, seeking a stay of the effective date of eight of the
Rule’s provisions under 5 U.S.C. § 705 or, in the alternative, a preliminary injunction. Pls.” Mot.
for Stay, ECF No. 11.

This Court granted Plaintiff’s motion in part, and denied it in part, on August 22, 2025,
Order, ECF No. 36, and issued a clarifying order the following week, Order, ECF No. 38. The
Court found that the cities and MSA had standing to bring suit based on “the increase premiums
and uncompensated care costs that are ‘predictable results’ of the challenged provisions of the
Rule.” Mem. Op. at 12, ECF No. 35. The Court had “some doubt as to the extent of the injury
to DFA,” but having found other Plaintiffs’ standing sufficient, the Court deferred judgment on
the question of DFA’s standing. /d. The Court then found that Plaintiffs were likely to succeed
on the merits in showing that three of Rule’s provisions—specifically the “junk fee” provision,
the revocation of guaranteed-issue for past due premiums, and the failure-to-reconcile
provision—were contrary to law, id. at 30, 40, 51, and four of the Rule’s provisions—the
actuarial value policy, the SEP eligibility verification requirements, and both income verification
policies—were arbitrary and capricious. /d. at 39, 45, 61, 63. The Court found that Plaintiffs had

not shown they were likely to succeed on their challenges to two provisions. Id. at 35, 54.
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Defendants filed a notice of appeal of this Court’s orders granting interim relief. Notice
of Appeal, ECF No. 43. Defendants sought a stay pending appeal in this Court and in the Fourth
Circuit. See Mot. for Stay Pending Appeal, ECF No. 42. Both motions were denied. Order of
U.S. Court of Appeals, ECF No. 49; Order Denying Mot. to Stay, ECF No. 52. Defendants’
appeal remains pending in the Fourth Circuit; their opening brief is due on February 4, 2026.

Defendants produced the administrative record on December 19, 2025. See Notice of
Filing of Admin. Rec., ECF No. 62. Plaintiffs now move for summary judgment. As Plaintiffs
have noted, Joint Mot. to Enter Briefing Sched. at 2, ECF No. 57, we respectfully request a
ruling from the Court on the parties’ cross-motions for summary judgment by the end of May
2026 to account for the rate filing season for Exchange plans for 2027.

STANDARD OF REVIEW

Under Federal Rule of Civil Procedure 56(a), “[t]he court shall grant summary judgment
if the movant shows that there is no genuine dispute as to any material fact and the movant is
entitled to judgment as a matter of law.” Fed. R. Civ. P. 56. “In a case involving review of a
final agency action under the [APA], however, the standard set forth in Rule 56(a) does not apply
because of the limited role of a court in reviewing the administrative record.” Bonumose, Inc. v.
FDA, 747 F. Supp. 3d 211, 223 (D.D.C. 2024). “In the unique context of a case brought under
the APA, the district court ‘sit[s] as an appellate tribunal,’” id. (quoting Marshall Cnty. Health
Care Auth. v. Shalala, 988 F.2d 1221, 1222-23 (D.C. Cir. 1993)), and “[sJummary judgment
thus serves as a mechanism for deciding, as a matter of law, whether the agency action is
supported by the administrative record and is otherwise consistent with the APA standard of
review.” Ctr. for Sci. in the Pub. Int. v. Perdue, 438 F. Supp. 3d 546, 557 (D. Md. 2020); see

also City of Columbus II, 523 F. Supp. 3d at 743.

20



Case 1:25-cv-02114-BAH  Document 65-1  Filed 01/20/26  Page 28 of 53

Under the APA, courts shall “hold unlawful and set aside agency action, findings and
conclusions” that are “arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law.” 5 U.S.C. § 706(2)(A). “Generally, an agency decision is arbitrary and
capricious if the agency has relied on factors which Congress has not intended it to consider,
entirely failed to consider an important aspect of the problem, offered an explanation for its
decision that runs counter to the evidence before the agency, or is so implausible that it could not
be ascribed to a difference in view or the product of agency expertise.” Ctr. for Sci. in the Pub.
Int., 438 F. Supp. at 557. “Courts will vacate agency action if it is not based on a consideration
of the relevant factors or where there has been a clear error of judgment.” /d. (cleaned up).
“Section 706(2)(A) requires federal courts to set aside federal agency action that is not in
accordance with law.” City of Columbus II, 523 F. Supp. 3d at 772 (cleaned up) (“Where agency
action is found contrary to law, it is clear that vacatur is required.”).

ARGUMENT

I. The Final Rule’s Provisions That Erode the Value of Coverage Are Unlawful and
Arbitrary

A. The Rule’s Imposition of a Junk Fee on Certain Plans Is Unlawful and Arbitrary
1.  The Imposition of the Junk Fee Is Unlawful

Eligibility for PTCs and APTCs and the calculation of those credits are determined by
statutory formula set forth in the ACA. A taxpayer is eligible for tax credits if he or she enrolls
in coverage through the Exchange, falls within the specified income thresholds, and lacks an
offer for other affordable health insurance. 26 U.S.C. § 36B(c)(1), (2). The amount of the tax
credit is determined by the taxpayer’s income and the cost of a benchmark plan offered through
the Exchange. Id. § 36B(b). Eligibility for, and the amount of, APTCs turn on the same
statutory criteria. 42 U.S.C. § 18081(a)(2); see also id. § 18082(a)(1). CMS is responsible for
establishing a program “for determining” an applicant’s eligibility for and the amount of APTCs,
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id. § 18081(a), and for “redetermin[ing] eligibility on a periodic basis in appropriate
circumstances,” id. § 18081(f)(1)(B).

CMS’s authority under the statute is to determine whether the statutory criteria for APTC
eligibility are met, not to alter those criteria. See Neumann v. Prudential Ins. Co. of Am., 367 F.
Supp. 2d 969, 975 (E.D. Va. 2005) (ERISA plan administrator’s authority to “determine”
eligibility under the plan is not a discretionary power to alter the plan terms). Yet CMS invoked
its redetermination authority under section 18081(f)(1)(B) to change the statutory formula for
APTCs. In particular, the final rule requires the federally facilitated Exchange to reduce APTCs
by $5 per month for applicants who automatically re-enroll in a plan that would otherwise be
fully subsidized. Nothing in section 18081 or the remainder of the Act grants CMS the
“authority to tinker with the premium cost structure outlined in 26 U.S.C. § 36B.” City of
Columbus v. Kennedy, 796 F. Supp. 3d 123, 150 (D. Md. 2025) (City of Columbus III); see also
Nat’l Fed’n of Indep. Bus. v. OSHA, 595 U.S. 109, 117 (2022) (“Administrative agencies . . .
possess only the authority that Congress has provided.”).

Moreover, the authority and obligation to pay APTCs lies with the Treasury, not with
CMS. Once CMS applies the statutory criteria to determine eligibility and the amount of
APTCs, it reports that information to the Treasury, which then “shall make the advance
payment . . . under this section of any premium tax credit allowed under section 36B of title 26”
to the enrollee’s insurer. 42 U.S.C. § 18082(c)(2)(A). The statute’s use of the word “shall”
“creates an obligation impervious to discretion,” Me. Cmty. Health Options, 590 U.S. at 310, and
Treasury’s obligation is to pay the amount that would be owed under the section 36B formula,
not a different amount arbitrarily selected by CMS. CMS accordingly lacks authority to require
enrollees to pay a junk fee where the statutory formula would otherwise entitle them to a

payment that fully covers their premiums.
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2.  The Imposition of the Junk Fee Is Arbitrary

CMS describes the $5 per month junk fee as a “nominal” amount that will not impose
“undue financial hardship” on enrollees. 90 Fed. Reg. at 27,107. But a wealth of empirical
evidence shows that the addition of even nominal charges can profoundly depress coverage for
low-income enrollees. When Massachusetts introduced a nominal payment for zero-premium
plans, “1 in 7 enrollees lost coverage as a result of new monthly premiums,” Adrianna Mclntrye
comment at 10 (Apr. 11, 2025), AR30427 (citing Adrianna Mclntyre et al., Small Marketplace
Premiums Pose Financial and Administrative Burdens: Evidence from Massachusetts, 2016-17,
43 Health Affairs 80, 80 (2024)), demonstrating that “even small premium burdens act to depress
enrollment, particularly by healthy consumers.” Partnership to Protect Coverage comment at 7,
AR34875. Moreover, younger and healthier enrollees are more likely not to notice that they now
owe a payment, while sicker enrollees will be more likely to resolve paperwork issues more
quickly. As a result, this policy will worsen the risk pool and raise premiums for other
participants. See id. at 6; see also National Health Law Program comment at 12 (Apr. 10, 2025),
AR24775 (citing Avalere Health, HHS Proposed Changes Could Reduce ACA Coverage and
Increase Premiums (Feb. 18, 2019), https://perma.cc/48GB-HBT3) (projecting a 5.7% increase
in premiums from a proposal to end auto-enrollment); David Anderson and Colman Drake
comment at 2 (Apr. 8, 2025), AR21550.

CMS acknowledged that “even small premium increases may affect enrollment patterns
and risk pool composition,” but still finalized this provision, asserting that it would be helpful to
combat improper enrollments. 90 Fed. Reg. at 27,195. But, as discussed above, the agency has
inflated the problem of improper enrollments, has ignored the effect of its own efforts over the
past year to address that problem, and has adopted a policy that is at best tangentially related to

the problem the agency claims it is aiming to address. CMS has thus acted arbitrarily by
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ignoring important aspects of the problem, by failing to reasonably explain its policy, and by
failing to establish a rational connection between the facts found and the policy choice that it
made. See Ohio v. EPA, 603 U.S. 279, 292-93 (2024).

Moreover, Exchanges, insurers, and individuals would all incur costs in responding to the
confusion that the new policy would cause, given that many individuals will not understand why
they suddenly owe a payment that is not connected with the value of their policy. See Nat’l
Ass’n of Cmty. Health Ctrs. comment at 5-6 (Apr. 11, 2025), AR30498-30499; Nat’l Ass’n of
Ins. Comm’rs comment at 2 (Apr. 10, 2025), AR24569. CMS recognized this possibility, but it
asserted without evidence that education efforts should suffice to address it. 90 Fed. Reg. at
27,196. Yet CMS has also virtually eliminated funding for the Act’s Navigators, cutting funding
by 90% for the organizations that would provide these public education efforts. See Governing
for Impact comment at 10 (Apr. 11, 2015), AR34267 (citing CMS, CMS Announcement on
Federal Navigator Program Funding (Feb. 14, 2025), https://perma.cc/ZYC8-54YZ). Itis
implausible that the remaining Navigators would be able to fully handle the increased workload
that CMS’s new policy creates. CMS ignored this “important aspect of the problem,”
Appalachian Voices v. Dep’t of Interior, 25 F.4th 259, 269 (4th Cir. 2022), and so acted
arbitrarily. CMS also ignored the reliance interests of consumers who have come to expect that
they will be able to continue in zero-premium coverage without unexpected fees, and the rule is
arbitrary for this reason as well. See DHS v. Regents of Univ. of Cal., 591 U.S. 1, 29 (2020).

In addition, the final rule’s provision departs from the proposed rule significantly by
sunsetting this provision after 2026. This departure fails to accord with the APA’s
“require[ment] that the notice in the Federal Register of a proposed rulemaking contain ‘either
the terms or substance of the proposed rule or a description of the subjects and issues involved.’”

Chocolate Mfrs. Ass’n of U.S. v. Block, 755 F.2d 1098, 1102 (4th Cir. 1985). Numerous
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commenters asked CMS, at a minimum, to delay the imposition of the junk fee until 2027, given
the sizable administrative costs that stakeholders would incur if they were required to implement
this rule on short notice for 2026. CMS acknowledged this concern but responded by imposing
the rule for 2026 only. 90 Fed. Reg. at 27,108. Thus, CMS would impose these costs on
stakeholders for one year, and then require them to incur even greater costs to switch back to the
original system for 2027. Commenters could have pointed out the absurdity of this approach if it
had been described in the proposed rule. The final provision is therefore not “a ‘logical
outgrowth’ of the notice and comments already given.” Chocolate Mfrs. Ass’n, 755 F.2d at
1105. By adopting this unexpected policy, CMS “substantially depart[ed] from the terms or
substance of the proposed rule,” rendering the notice-and-comment process “inadequate.” /d.
(cleaned up).

B. The Revised Premium Adjustment Methodology Is Unlawful and Arbitrary

As noted above, the Act requires CMS to calculate an annual “premium adjustment
percentage,” which is used both to update the maximum limits on cost-sharing that an enrollee in
the Exchanges will owe and to adjust the value of PTCs that these enrollees receive. This
percentage also has effects beyond Exchange coverage and is used to set the maximum limits on
cost-sharing for most individual and employer-based coverage. See 42 U.S.C. § 300gg-6(a), (b);
id. § 18022(c)(1). The percentage is based on a comparison of the current “average per capita
premium for health insurance coverage in the United States” with “such average per capita
premium” for 2013, before the Act’s reforms to the health insurance market took effect. /d.

§ 18022(c)(4). CMS initially used data from the market for employer-sponsored insurance to
perform this comparison, because data from the individual insurance market was too volatile to
provide a useful measure. 79 Fed. Reg. 13,744, 13,802 (Mar. 11, 2014). Although CMS briefly

experimented with a different measure, it reverted to its original methodology, given continued
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volatility in individual insurance market data and the fact that premiums in this market are more
likely to be influenced by risk premium pricing. 86 Fed. Reg. 24,140, 24,234 (May 5, 2021).
CMS reasoned at that time that its original methodology was more in keeping with the Act’s
purpose to lower health care costs for individuals and families. /d. The rule, however, now
incorporates individual insurance market data into this measure, 90 Fed. Reg. at 27,169, even
though individual insurance premiums from 2013, before the Act’s market reforms went into
effect, could not provide an apples-to-apples measure to the present-day market.

As a result, the maximum out-of-pocket limit in 2026 will be about $450 higher for an
individual and $900 higher for a family than it otherwise would have been. 90 Fed. Reg. at
27,206. Moreover—as was expected—after CMS issued its final rule, the IRS followed its
ordinary practice of deferring to CMS’s calculation, thereby confirming that tax credits will be
lower for Exchange enrollees across the board. Rev. Proc. 2025-25, https://perma.cc/SZ5A-
LDBG ; see Gideon Lukens and Elizabeth Zhang, Ctr. on Budget & Policy Priorities,
Administration’s ACA Marketplace Rule Will Raise Health Care Costs for Millions of Families
(Aug. 1, 2025), https://perma.cc/VZ43-SNJY. This will lead to about a 4.5% increase in
premiums across the board and 80,000 fewer enrollments in the Exchanges under CMS’s own
estimates, id., running the risk of “a spiral of a worsening risk pool and increased premiums,”
Ass’n of Cmty. Affiliated Plans comment at 21 (Apr. 11, 2025), AR34403, as well as “higher
volumes of uninsured patients being seen by health centers,” Nat’l Ass’n of Cmty. Health Ctrs.
comment at 2, AR30495.

The new rule was unlawful. The statute requires the agency to compare the most recent
“average per capita premium for health insurance coverage” with “such average per capita
premium for 2013,” the year before the Act’s reforms to the individual health insurance market

went into effect. 42 U.S.C. § 18022(c)(4). By using the term “such,” Congress directed the
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agency to compare average premiums in the two years for the “same,” or “equivalent,” coverage.
King v. Burwell, 576 U.S. at 487. But premiums on the individual market in 2013 were not
premiums for policies that met the Act’s standards for “health insurance coverage.” See 42
U.S.C. §§ 300gg-91(b), 18021(b)(2) (defining this phrase); see also 42 U.S.C. § 300gg et seq.
(setting standards, as of 2014, for health insurance coverage in the individual market). So any
measurements of premiums for individual policies in 2013 wouldn’t capture the cost of “health
insurance coverage,” as the Affordable Care Act uses that phrase. Because the coverage
available on the individual market in a 2013 “differ[ed] in [a] meaningful way,” King, 576 U.S.
at 487, from the coverage available on that market now, CMS has historically, and correctly,
calculated the premium adjustment using growth rates in the group market, so as to allow for an
apples-to-apples comparison.

The new rule was also arbitrary. CMS pronounced that its goal in the new rule was to
develop a more accurate measure of premium growth, 90 Fed. Reg. at 27,171, yet it disregarded
commenters who noted that the new measure would be less accurate if it included the volatility
of the individual insurance market in the early years of the ACA’s implementation. See Ctr. on
Budget & Policy Priorities comment at 34, AR31785. Further, CMS acknowledged that its
choice ran contrary to the Act’s goals, but it brushed this concern aside, reasoning that it didn’t
need to take these issues into account when it exercised its discretion under section 18022(c)(4)
to adopt an “appropriate” methodology. 90 Fed. Reg. at 27,172; see also 90 Fed. Reg. 12,942,
12,990 (Mar. 19, 2025) (proposed rule). This was error. It is black-letter law that an agency’s
rationale for a rule cannot be “unmoored from the purposes and concerns” of the statute as a
whole. Judulang v. Holder, 565 U.S. 42, 64 (2011). And the central purpose of the Act is to
lower health care costs for Americans. See King, 576 U.S. at 479. See also 42 U.S.C.

§ 18114(1) (prohibiting CMS from adopting rules that create “unreasonable barriers” to
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obtaining health care); Cal., Mass., and N.J. Att’ys Gen. comment at 11 (Apr. 11, 2025),
AR31362. CMS, then, was not free to disregard the costs it was imposing on Exchange
enrollees.

CMS did explain that it believed that the effect of its error was limited, because its
calculation would now incorporate data from multiple years after 2014. 90 Fed. Reg. at 27,173.
It may be true that its rule would have had an even more pronounced negative effect if it had
been adopted in prior years, but it remains the case that, even for 2026, the rule will result in a
$900 increase in out-of-pocket costs for families, along with higher premiums and dropped
coverage for hundreds of thousands of enrollees. See supra, p. 26. CMS’s explanation that its
rule could have been even worse under different circumstances is not a reasoned response to this
point. And, to the extent that the agency meant to say that it believed it was compelled by the
statutory language to adopt a rule that would make insurance coverage unaffordable for hundreds
of thousands of people (a proposition of law on which the agency would be accorded no special
deference, see Loper Bright Enters. v. Raimondo, 603 U.S. 369, 412 (2024)), it was simply
mistaken in that belief.

CMS might have avoided these errors had it not had an unalterably closed mind on this
matter. The proposed rule candidly declared that CMS would disregard “special interests” if
they asked it to retain the original methodology. 90 Fed. Reg. at 12,989-90. Since it would
ignore these commenters anyways, it provided only a 23-day period for them to offer evidence on
its complex proposal. Id. at 12,942. And seven days after it published the proposed rule, it
published a calculator that instructed insurers to assume that its proposal would be finalized. Ctr.
on Budget & Policy Priorities comment at 3, AR31754 (citing CMS, Revised Final 2026
Actuarial Value (AV) Calculator Methodology (Mar. 26, 2025), https://perma.cc/S4QQ-9W7D).

It is thus no surprise that CMS finalized this provision without change, even in the face of

28



Case 1:25-cv-02114-BAH  Document 65-1  Filed 01/20/26  Page 36 of 53

comments showing the harms it would cause to enrollees. By arriving at a “predetermined
answer,” Kravitz v. Dep’t of Com., 366 F. Supp. 3d 681, 750 (D. Md. 2019), CMS rendered the
notice-and-comment process to be an empty formality. The new methodology should be vacated
on this ground as well.

C. The New Actuarial Value Policy Is Arbitrary

An individual shopping for health insurance on the Exchange would expect to buy a plan
with a certain level of generosity. For example, someone shopping for a silver plan would
expect coverage for 70% of expected health costs, leaving 30% to be covered by cost-sharing.
The rule permits insurers to engage in a bait-and-switch by allowing plans to be marketed as
silver plans that cover as low as 66% of anticipated expenditures. 45 C.F.R. § 156.140(c)(1).

The formula for PTCs turns on the cost of the second-lowest-cost silver plans available
on the Exchange. 26 U.S.C. § 36B(b)(2)(B)(i)-(ii). By permitting insurers to sell cheaper, but
less comprehensive, silver plans, CMS will therefore decrease the value of the tax credits for all
enrollees, leading to a reduction in PTCs by $1.22 billion overall for 2026 alone, by CMS’s own
calculation. 90 Fed. Reg. at 27,208. A typical family of four would see their subsidies decrease,
and their cost of coverage rise, by up to $714 for the year. Ctr. on Budget & Policy Priorities
comment at 34-35, AR31785-31786. And, because healthier people are more likely to drop out
of coverage when premiums rise, the result will be a weaker risk pool, leading to even higher
premiums for those who remain in the market. /d. at 35, AR31786 (citing Am. Acad. of
Actuaries, Issue Brief: Ensuring Access, Affordability, Choice, and Competition in the Individual
Health Insurance Market at 5 (Mar. 2025), https://perma.cc/Z8L.2-ECXH); Anderson and Drake
comment at 3, AR21551. For this reason, the National Association of Insurance Commissioners

warned that the proposal “would compromise the integrity and health of the risk pool, discourage
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carrier participation, lead to higher premiums, and destabilize state insurance markets.” Nat’l
Ass’n of Ins. Comm’rs comment at 2, AR24569.

This relationship between subsidies and the strength of the risk pool is well established
by empirical research, but CMS simply stated that it “expect[ed]” its rule to have the opposite
effect, 90 Fed. Reg. at 27,107, without citing any evidence to support this subjective belief or
engaging with the record. “Such nodding to concerns raised by commenters only to dismiss
them in a conclusory manner is not a hallmark of reasoned decisionmaking.” City of Columbus
111, 796 F. Supp. 3d at 156 (internal quotation and alteration omitted); see also Ohio v. EPA, 603
U.S. at 292.

CMS permitted this erosion in the value of coverage by invoking 42 U.S.C.

§ 18022(d)(3), which instructs the agency to develop guidelines to “provide for a de minimis
variation in the actuarial valuations used in determining the level of coverage of a plan to
account for differences in actuarial estimates.” 42 U.S.C. § 18022(d)(3). But the rule permits far
more than a “de minimis” variation. “Whether a particular activity is a de minimis deviation
from a prescribed standard must, of course, be determined with reference to the purpose of the
standard.” Wisc. Dep’t of Revenue v. William Wrigley, Jr., Co., 505 U.S. 214, 232 (1992); see
also Perez v. Mountaire Farms, Inc., 650 F.3d 350, 378 (4th Cir. 2011) (Wilkinson, J.,
concurring in part and concurring in the judgment) (“to give the de minimis rule too broad a
reach would contradict congressional intent by denying proper effect to a statute™).

“The purpose of the standard is set forth in section 18022(d)(3) itself and the only permissible
‘de minimis’ variations are those that account for uncertainties in ‘differences in actuarial
estimates,” not variations to reflect a new Administration’s policy preference for less generous
subsidies.” City of Columbus III, 796 F. Supp. 3d at 155 (internal quotation and alteration

omitted). The rule does not even attempt to justify the new policy as an effort to account for
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differences in actuarial estimates. See 90 Fed. Reg. at 27,175. By “rel[ying] on factors which
Congress has not intended it to consider,” Sierra Club v. Dep’t of Interior, 899 F.3d 260, 293
(4th Cir. 2018), CMS acted arbitrarily.

CMS also displayed an unalterably closed mind with respect to this proposal. The
calculator mentioned above informed insurers that they should assume that the agency would
finalize its proposal to permit less valuable coverage. See supra, pp. 28-29. Again, by treating
its rule as a foregone conclusion, CMS rendered the notice-and-comment process to be
meaningless. See Kravitz, 366 F. Supp. 3d at 750.

I1. The Final Rule’s Provisions That Impose Barriers on Enrollment Are Unlawful and
Arbitrary

A. The Rule Unlawfully and Arbitrarily Revokes the Act’s Guarantee That Anyone
Can Buy Insurance

The 2025 rule permits any insurer (within the same controlled group as an insurer that
previously extended coverage to the enrollee) to deny coverage to any person who might owe a
premium on an old policy, 45 C.F.R. § 147.104(i), which could cause hundreds of thousands of
people to lose coverage for old debts as low as $10 that they might not even know about, 90 Fed.
Reg. at 27,085. This runs flatly contrary to one of the core provisions of the ACA. The statute
uses absolute terms to guarantee the availability of health insurance coverage: “each health
insurance issuer that offers health insurance coverage in the individual or group market in a State
must accept every employer and individual in the State that applies for such coverage,” subject
only to specified exceptions. 42 U.S.C. § 300gg-1(a) (emphasis added); see also id.

§§ 18032(a)(1), (d)(3)(C). By requiring insurers to accept “every” individual, the statute does
not admit of any exceptions, apart from those listed in section 300gg-1 itself. See Conner v.
Cleveland Cnty., 22 F.4th 412, 425 (4th Cir. 2022) (“Simply put, all means all.”). “An exception

for past-due premiums is not one of the Act’s enumerated exceptions to the guaranteed-issue
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requirement, as CMS itself has long understood.” City of Columbus 111, 796 F. Supp. 3d at 157
(citing 77 Fed. Reg. 70,584, 70,599 (Nov. 26, 2012)). “Where Congress explicitly enumerates
certain exceptions to a general prohibition, additional exceptions are not to be implied, in the
absence of evidence of a contrary legislative intent.” Id. (quoting TRW, Inc. v. Andrews, 534
U.S. 19, 28 (2001)). The agency therefore was not free to rewrite the text of Section 300gg-1(a)
to carve out a new exception to the statute’s categorical rule.

Notably, there is such an exception for past-due premiums in the Act’s parallel provision
that guarantees the renewability of policies. See 42 U.S.C. § 300gg-2(b)(1). But, again, that
exception is absent from the guaranteed-issue provision. Courts must “assume that Congress
acts intentionally and purposely when it includes particular language in one section of a statute
and omits it in another section of the same Act.” City of Columbus I1I, 796 F. Supp. 3d at 157
(quoting Polselli v. IRS, 598 U.S. 432, 439 (2023)). So the difference in language in these two
sections “demonstrates Congress’s understanding that an outstanding debt could prevent an
enrollee from maintaining the policy he or she currently has, but that the debt wouldn’t lock the
enrollee out of the market altogether.” Id.; see also Bittner v. United States, 598 U.S. 85, 94
(2023).

CMS’s statutory theory is not clear on this point, but it apparently believes that it would
make sense for the guaranteed-renewability exception to apply to the guaranteed-issue provision
as well. 90 Fed. Reg. at 27,087. Simply put, statutory interpretation doesn’t work in this way.
Agencies “aren’t free to rewrite clear statutes under the banner of [their] own policy concerns.”
Azar v. Allina Health Servs., 587 U.S. 566, 581 (2019).

In any event, the agency’s asserted policy concerns do not justify this rule. Commenters
noted the potential for widespread coverage losses, but CMS derided that possibility by

describing any such losses as “small” or “minimal.” 90 Fed. Reg. at 27,087. This is internally
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inconsistent with the agency’s recognition that even small payment obligations can have outsized
effects on enrollment, see supra, p. 20, and the rule should be set aside for this reason alone, see
ANR Storage Co. v. FERC, 904 F.3d 1020, 1024 (D.C. Cir. 2018). The rule would have far more
than “minimal” effects; commenters submitted empirical evidence based on data in the 2026
payment notice that 180,000 people who owe less than $10 would lose access to insurance on the
Exchanges as a result of this trap for the unwary. 90 Fed. Reg. at 27,085. Lower-income people
would be more likely to be cut off from coverage from owing small back debts, as CMS
previously recognized. 87 Fed. Reg. 27,208, 27,218 (May 6, 2022). The result will be more
people lacking insurance and greater strains on providers of last resort that are left to shoulder
the burden of uncompensated care, as CMS now acknowledges. 90 Fed. Reg. at 27,192.
Moreover, as commenters explained, there are many legitimate reasons why individuals
might fail to pay a premium. Enrollees often don’t realize that they need to take steps to
terminate their old coverage when they switch to other coverage. 90 Fed. Reg. at 27,088.
The agency acknowledged this point, but responded only that individuals have “the ability to
contact their issuer[s].” Id. This entirely misses the point that many people wouldn’t know that
they need to do so. CMS claimed that this provision “is principally intended to prevent the
minimum debt in the first instance,” id. at 27,089, but if CMS’s goal is prevention, it makes little
sense not to impose an attendant notice requirement to ensure that consumers know of the policy,
which would allow them to avoid or resolve that debt before facing the draconian, and unlawful,
consequence. And, to the extent that CMS was motivated by a desire to address enrollees who
are somehow gaming the system, it simply failed to engage with the point that there is no
evidence of any such widespread gaming, and that this rule is instead far more likely to create a
barrier for people who would not know that they owe any back payment. See Ctr. on Budget &

Policy Priorities comment at 6, AR31757. By failing to engage with this important aspect of the
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problem, CMS acted arbitrarily. See Wild Va. v. U.S. Forest Serv., 24 F.4th 915, 926 (4th Cir.
2022).

B. The Shortened Open Enrollment Period Is Arbitrary

As noted above, under current policy, the open enrollment period for the Exchanges
begins on November 1 and ends (at the earliest) on January 15. As of 2027, however, the final
rule will prohibit open enrollment in January by requiring all Exchanges to hold an open
enrollment period that begins no later than November 1, ends no later than December 31, and is
no more than nine weeks in duration. 45 C.F.R. § 155.410(¢e). In so doing, CMS ignored a
wealth of evidence showing that January enrollments have been beneficial both for enrollees and
for the financial health of the Exchanges.

CMS opined that it needed to balance the need to allow sufficient time for consumers to
enroll in the Exchanges against the possibility that a longer open enrollment period would create
a risk of adverse selection. 90 Fed. Reg. at 27,136. But such a trade-off is entirely illusory. All
of the available evidence from the state-based Exchanges shows that January enrollees are
younger and healthier, and that their enrollments accordingly lower premiums overall. See
Levitis comment at 7-8, AR33747-33748; Ctr. on Budget & Policy Priorities comment at 24,
AR31775; MclIntyre comment at 15-16, AR30432-30433. Data from the federally facilitated
Exchange is solely in the possession of CMS, but there is no reason to believe (and the agency
offered none) that the result would be different in states on that Exchange. See Levitis comment
at 8, AR33748. (If CMS had contrary data, it would have been obliged to reveal it to the public
to allow commenters to respond. See Chamber of Com. of U.S. v. SEC, 443 F.3d 890, 905-07
(D.C. Cir. 2006). So, by shortening the open enrollment period, the agency exacerbated the
problem of adverse selection that it claimed it was trying to solve. This was arbitrary. See Ohio

v. EPA4, 603 U.S. at 292.
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Moreover, as commenters explained to the agency, there is a particular advantage to
extending the enrollment period into January, because many people experience pronounced
financial stress at the end of the calendar year. If open enrollment ends in December, many
people will forgo selecting health insurance out of a belief that they cannot afford the options
available to them; conversely, if enrollment remains an option in January, many people
(particularly including younger people) experience less financial pressure at the beginning of the
year and accordingly are more willing to select insurance coverage. See Levitis comment at 9,
AR33749; Ctr. on Budget & Policy Priorities comment at 25, AR31776. CMS didn’t respond to
this point at all, other than to speculate that young people are “deadline-driven” and so would
sign up at the end of the enrollment period no matter what that date may be. 90 Fed. Reg. at
27,139. This entirely missed the point that commenters were making, and the rule was arbitrary
for this reason as well.

In addition, commenters noted that Navigators would face difficulty in providing
assistance to consumers during a shortened open enrollment period, especially given the drastic
cuts that CMS made to the Navigator program during 2025. See Levitis comment at 9,
AR33749; Ctr. on Budget & Policy Priorities comment at 25, AR31776. The agency
acknowledged that this was a genuine concern, but responded only that it would encourage state-
based Exchanges to “work with” interested parties in setting the dates of their open enrollment
periods so long as those periods did not exceed nine weeks in length. 90 Fed. Reg. at 27,139.
Once again, the agency merely “[n]odd[ed] to concerns raised by commenters” and then
“dismiss[ed] them in a conclusory manner,” a response that cannot be squared with the APA’s
requirements for reasoned decisionmaking. City of Columbus II1, 796 F. Supp. 3d at 156.

Finally, commenters noted that a longer open enrollment period offers an advantage in

that enrollees can pressure test the plans they have newly enrolled in at the beginning of January;
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if, for example, an enrollee learns that a particular plan has an inadequate provider network, he
or she would be able to switch plans before the end of the open enrollment period. CMS’s new
rule would prevent enrollees from doing so. See Ctr. on Budget & Policy Priorities comment at
25, AR31776; Oregon Health Auth. comment at 6 (Apr. 11, 2025), AR34446. CMS
acknowledged this concern as well, but it opined that issuers are required to keep their provider
directories up to date. 90 Fed. Reg. at 27,140. This conclusory response ignores the point that,
in practice, many issuers fail to observe this requirement, leaving enrollees with no meaningful
recourse if they learn too late that the plan they have enrolled in does not meet their needs.
Because CMS failed to engage meaningfully with this comment, the rule shortening the open
enrollment period was arbitrary for this reason as well.

C. The Verification Requirements for SEP Enrollments Are Arbitrary

CMS imposed two new requirements on the federally facilitated Exchange for 2026.
That Exchange must conduct pre-enrollment verification for each of its SEPs, and it must
conduct eligibility verification for at least 75% of new enrollments through SEPs. 45 C.F.R.
§ 155.420(g). If the Exchange cannot complete the verification for an applicant, the enrollment
must be cancelled. /d. This rule will generate 293,000 verification issues to resolve in the
coming year, 90 Fed. Reg. at 27,186, resulting in a further barrier to coverage, through additional
paperwork and administrative burdens, and costing consumers more than $7 million in 2026, id.
at 27,186. Younger and healthier people are more likely to drop coverage as a result, leading to
a worsening of the risk pool, as CMS itself realized the last time it considered (and rejected) a
similar policy. 87 Fed. Reg. at 27,279; see Levitis comment at 14—15, AR33754-33755
(discussing evidence of adverse selection from paperwork burdens); Ctr. on Budget & Policy

Priorities comment at 29, AR31780 (citing Mark Shepard & Myles Wagner, Do Ordeals Work
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for Selection Markets? Evidence from Health Insurance Auto-Enrollment, 115 Am. Econ.
Review 772 (2025), AR38965); Commonwealth Fund comment at 6, AR31597.

CMS acknowledged the harm that this new policy would cause but reasoned that it had
adequately addressed commenters’ concerns by applying the rule only for 2026 and only for the
federally facilitated Exchange. 90 Fed. Reg. at 27,151. This may explain why the agency chose
not to go farther, but it is not an adequate explanation for why the agency acted at all. CMS
attempted to justify this policy as a response to the problem of improper enrollments by brokers.
Id. at 27,150. But, for the reasons discussed above, the agency fundamentally misconceived the
scope of that problem and ignored the success of recent efforts to address broker misconduct.
See supra, p. 14. And there is no evidence that imposing this obstacle for enrollees would affect
the behavior of brokers. See Ctr. on Budget & Policy Priorities comment at 30, AR31781.
Moreover, since—even on the agency’s own telling—the problem of improper enrollments
hasn’t arisen on the state-based Exchanges, CMS should have focused its attention on why the
federally facilitated Exchange might be different, such as the ability of enhanced direct
enrollment entities to submit applications on behalf of enrollees. The agency’s “utter failure to
consider obvious alternative actions” that would have directly addressed the problem that it
identified, Fishermen’s Dock Co-op. v. Brown, 75 F.3d 164, 172 (4th Cir. 1996), coupled with
the “significant mismatch” between that problem and the measures the agency chose, Dep 't of
Com. v. New York, 588 U.S. 752, 783 (2019), demonstrate the irrationality of its approach.
Given “that the agency’s chosen solution [was] unmoored from the problem [it sought] to
address,” City of Columbus III, 796 F. Supp. 3d at 159, CMS acted arbitrarily in imposing these
new burdens for 2026, for which it also did not provide adequate notice. See Ohio v. EPA, 603

U.S. at 292; supra, pp. 21-22.
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III. The Final Rule’s Provisions That Limit the Availability of Subsidized Coverage Are
Unlawful and Arbitrary

A. The Failure-to-Reconcile Policy Is Unlawful and Arbitrary

As noted above, enrollees are required to reconcile the APTCs that they claim on the
basis of their projected income with the PTCs that they receive on their tax return on the basis of
the income they actually received. See 26 U.S.C. § 36B(f)(3). CMS has a process that requires
applicants for coverage to report whether they have reconciled their tax credits on prior tax
returns and that checks that reporting against IRS data. 45 C.F.R. § 155.340(c). But many
people are flagged in error, often because the data that the IRS reports to the Exchange lags in
time. See Ctr. on Budget & Policy Priorities comment at 12, AR31763. This issue is particularly
acute for the 3.3 million people who are self-employed, many of whom do not file their tax
returns until October, leaving insufficient time for the IRS to update records before the next
enrollment season. See Families USA comment at 7 (Apr. 11, 2025), AR34799.

Under the current policy, an applicant might lose eligibility for APTCs if they do not
reconcile their tax return in a second year, after receiving notice in the first year of the issue. 45
C.F.R. § 155.305(f)(4)(1), (i1). CMS has now revised that policy, for 2026 only, to require the
Exchanges to determine the enrollee to be ineligible for APTCs in the first year that the issue
arises. Id. § 155.305(f)(4)(iii). Enrollees who lose this eligibility become responsible for the full
cost of their coverage, which in many cases is prohibitively expensive.

Both the current rule and the new rule are unlawful. As discussed above, supra, p. 5,
CMS has authority to determine if the statutory standards for APTC eligibility are met, but it
does not have authority to alter those standards. See 42 U.S.C. §§ 18081(a), (f). Eligibility for
APTCs turns on whether an applicant is eligible for tax credits, id. § 18081(a)(2), and tax credit

eligibility turns on whether one is an “applicable taxpayer,” 26 U.S.C. § 36B(c), a term that
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depends on the applicant’s income. The statute does not contemplate that a prior tax debt affects
an applicant’s eligibility for APTCs in any way, and the agency’s “invocation of its general
rulemaking authority ... does not authorize it to flout separate, express provisions of the statute.”
City of Columbus III, 796 F. Supp. 3d at 162-63. Moreover, if Congress intended to condition
eligibility for a tax credit on the reconciliation of old debts, it knew how to do so. See 26 U.S.C.
§§ 24(/), 32(k) (conditioning eligibility for future child and earned income tax credits); see also
Nat’l Elec. Mfrs. Ass’n v. Dep’t of Energy, 654 F.3d 496, 507 (4th Cir. 2011); City of Columbus
III, 796 F. Supp. 3d at 162.! So the statute contemplates that the IRS, not CMS, would use its
enforcement tools to collect any unresolved debts for old PTCs. See 26 C.F.R. § 1.6011-8.

In any event, CMS has now compounded this error in its new failure-to-reconcile (FTR)
policy. The new rule will trap some consumers in a Catch-22. Although current policy requires
notice in the first year before APTC eligibility may be revoked in a second year, the new policy
will require APTCs to be revoked if tax issues aren’t resolved immediately. But an applicant’s
federal tax information must be handled consistently with federal tax privacy law, and so in
many cases an applicant with a failure-to-reconcile issue will learn only that they have been
barred from subsidized insurance, but not the reason why. See Levitis comment at 15,

AR33755. This “Kafka-esque” scenario will cause numerous people to lose coverage, worsening
the risk pool. Young Decl. 4 55. And this problem of delayed IRS reporting will only worsen,
given the Administration’s large-scale staff reductions at the IRS. See Ctr. on Budget & Policy

Priorities comment at 12, AR31763; see also 90 Fed. Reg. at 27,117 (acknowledging IRS “data

constraints” and “error” in FTR data).

' Last year, Congress adopted a version of this failure-to-reconcile policy, but pointedly chose to delay the
effective date of this policy until 2028, thereby underscoring that the agency lacks authority to impose such a
condition on eligibility for tax credits before that date. Pub. L. No. 119-21, § 71303(a), 139 Stat. 72, 324 (2025).
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At one time, CMS acknowledged a one-year FTR policy would be “overly punitive” on
enrollees who lose access to subsidies as a result of “delayed data” from IRS, in many cases
without knowing why their applications have been rejected. 87 Fed. Reg. 78,206, 78,256
(Dec. 11, 2022). Now, however, the agency brushes aside this concern, noting simply that
rejected applicants may file an appeal if they wish. 90 Fed. Reg. at 27,116. This ignores the
point that many frustrated applicants will drop out of the process altogether, and the loss of these
enrollees, who tend to be healthier, will worsen the risk pool for everybody else. Levitis
comment at 16, AR33756. CMS asserts that its policy is nonetheless worthwhile, albeit only for
2026, to address the “imminent” concern of widespread improper enrollments identified in the
Paragon Institute report. 90 Fed. Reg. at 27,116. But, as discussed above, that report is fatally
flawed, for reasons that were identified by commenters but that the agency refused to address.
See supra, pp. 12—-14. In any event, there is a fundamental mismatch between this rule and the
problem that CMS claims it is trying to solve. The FTR policy does not in any way address the
conduct of brokers, but it does deprive enrollees of coverage, oftentimes for reasons that the
Exchange cannot even disclose to them. By failing to draw a “rational connection between the
facts found and the choice made,” Appalachian Voices, 912 F.3d at 753, CMS acted arbitrarily.
And by again failing to notify the public in its proposed rule that this policy would be on a one-
year basis only, CMS failed to provide adequate notice. See Chocolate Mfrs. Ass’n, 755 F.2d at
1105.

B. The New Data-Matching Policies Are Arbitrary

As discussed above, CMS has made it more difficult for applicants to resolve any
concerns that the Exchange identifies with their applications for subsidized coverage by
(a) shortening the period for an applicant to provide requested information from 150 days to 90

days, 90 Fed. Reg. at 27,120; (b) reinstating a requirement to audit enrollees who project a
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household income higher than the poverty level, if IRS data indicates income below that level;
and (c) revoking a rule that permitted applicants to self-attest their own income if IRS data is
unavailable. Each of these policies will make it harder for people to enroll in coverage, and each
of these policies is arbitrary.

First, CMS wrongly reasoned that it was compelled by the statute to impose a 90-day
policy. Id. at 27,119; see also id. at 12,962 (proposed rule). It notes that 42 U.S.C.

§ 18081(e)(4)(A) describes a 90-day period for applicants to verify their information for the
Exchanges, and that the provision expressly permits CMS to extend that period for 2014. From
there, it concludes that Congress withheld the authority to grant extensions after 2014. But the
Act also permits CMS to “modify the methods under the program established by [section 18081]
for . . . verification of information.” 42 U.S.C. § 18081(c)(4)(B). CMS asserts that this
provision addresses only the relationship between the agency and “trusted data sources,” 90 Fed.
Reg at 27,119, but nothing in the statutory text even hints at this limitation. Instead, the statute
expressly grants the agency the power to modify any of the methods set forth in section 18081,
and this includes the power to modify the timeline described in paragraph (e)(4)(A). Indeed,
CMS must itself understand the statute to operate in this way, given that it has allowed for
extensions of the 90-day period in other circumstances. See 45 C.F.R. § 155.315(f)(3).

Nor did Congress revoke the modification power that it granted in paragraph (c)(4)(B) by
reiterating in the next paragraph that extensions could be granted in 2014. After all,
“redundancies are common in statutory drafting,” sometimes due to “a congressional effort to be
doubly sure,” Barton v. Barr, 590 U.S. 222,239 (2020), an observation that applies with
particular force to the ACA, see King, 576 U.S. at 491.

This Court has invited further briefing on the interplay between paragraph (e)(4)(A) and

paragraph (c)(4)(B), finding the issue to be a “close call” as to whether the expressio unius canon
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dictates a finding that the agency lacked the authority to extend deadlines after 2014. City of
Columbus 111, 796 F. Supp. 3d at 165. This canon is a “feeble helper in an administrative
setting,” Children’s Hosp. Ass'n of Tex. v. Azar, 933 F.3d 764, 77071 (D.C. Cir. 2019), when a
statute, such as this one, contains multiple overlapping grants of authority to an agency. Even
outside of this setting, “[i]f there are other reasonable explanations for an omission in a statute,
expressio unius may not be a useful tool.” Id. at 771; see also NLRB v. SW Gen., Inc., 580 U.S.
288, 302 (2017); United States v. Hawley, 919 F.3d 252, 256 (4th Cir. 2019). The most logical
explanation for the phrasing of paragraph (e)(4)(A) is that Congress wished to remove any doubt
as to the scope of CMS’s authority in the first year of implementation for the ACA, when time
was short and the agency faced numerous interpretive issues to resolve. There was no reason for
Congress to proceed further to reiterate the “methods” authority it had already granted the
agency under paragraph (c)(4)(B) for later years. That paragraph should accordingly be given its
most natural reading, under which CMS retains the authority to modify the statutory methods for
the verification of information, including the authority to modify the statutory default deadline
for applicants to submit information to the Exchange.

Because CMS wrongly believed that it was required by the statute to adopt this rule, the
provision must be vacated. See Perez v. Cuccinelli, 949 F.3d 865, 873 (4th Cir. 2020) (en banc);
Me. Lobstermen’s Ass’n v. Nat’l Marine Fisheries Serv., 70 F.4th 582, 597 (D.C. Cir. 2023)
(“agency action may not stand if the agency has misconceived the law”).

If CMS had correctly understood its statutory authority, it could have engaged with the
evidence showing the need for a 150-day verification period. By the agency’s own telling, this
provision will cause 226,000 enrollees to lose eligibility for tax credits on the Exchanges, 90
Fed. Reg. at 27,199, and these individuals will almost certainly be thrown off coverage

altogether. These enrollees tend to be healthier, so if they do not participate in the Exchanges,
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the risk pool will worsen, and premiums will increase for remaining enrollees. /d. at 27,119; see
Ctr. on Budget & Policy Priorities comment at 13, AR31764. Apart from incorrectly asserting
that its hands were tied, CMS only briefly averted to “program integrity” needs, without
explaining how those needs would be advanced in any way. By definition, an enrollee who
demonstrates his or her eligibility to enroll has resolved the agency’s “program integrity”
concerns, whether that enrollee does so within 90 days or 150 days; given that the agency’s
stated concern is that fraudulent brokers are enrolling consumers without their consent, it defies
logic for CMS to conclude that the appropriate response would be to make it harder for those
consumers to prove their intent, and their eligibility, to enroll in a plan on the Exchange.
Moreover, the agency entirely failed to address the point that other aspects of the 2025 rule
would make it harder for enrollees to prove their eligibility within the 90-day default period. See
Levitis comment at 22-23, AR33762-33763. CMS, then, acted arbitrarily by failing to address
the relevant factors that should have driven its decision. See Sierra Club, 899 F.3d at 270.
Second, the mandatory audit policy is arbitrary for precisely the same reasons that this
Court vacated the same policy five years ago. See City of Columbus 11, 523 F. Supp. 3d at 763.
There are many reasons why an individual could, in good faith, project that he or she will have
income next year higher than the federal poverty level even if current-year IRS data shows a
lower income. Governing for Impact comment at 12, AR342609; see also Center for American
Progress comment at 7 (Apr. 10, 2025), AR27025 (citing Cynthia Cox et al., Repayments and
Refunds: Estimating the Effects of 2014 Premium Tax Credit Reconciliation, KFF (Mar. 24,

2015), https://perma.cc/AL3R-C5HS) (roughly half of low-income ACA enrollees experience

year-over-year income changes of 20% or more); Commonwealth Fund comment at 3 (Apr. 11,
2025), AR31594. Many such people are self-employed, or may have difficulty obtaining

documentation to support their projections. See City of Columbus II, 523 F. Supp. 3d at 762. As
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a result, these people will be more likely to drop out of the market; by CMS’s own estimate,
81,000 people will lose coverage. 90 Fed. Reg. at 27,200. And because these individuals tend to
be younger and healthier, their exit from the health insurance market will worsen the risk pool.
See Ctr. on Budget & Policy Priorities comment at 14—-15. AR31765-31766.

As it did before, CMS improperly assumed that these enrollees must have been
attempting to defraud the Exchanges. And CMS again “improperly elevated the objective of
fraud prevention, for which it had no evidence, above the ACA’s primary purpose of providing
health insurance.” City of Columbus 11, 523 F. Supp. 3d at 762. The agency’s “decision to
prioritize a hypothetical risk of fraud over the substantiated risk that its decision result in
immense administrative burdens at best, and a loss of coverage for eligible individuals at worst,
defies logic.” City of Columbus III, 796 F. Supp. 3d at 168 (quoting City of Columbus 11, 523 F.
Supp. 3d at 763).

CMS did assert that some new evidence has arisen showing that fraud is prevalent among
the individuals that would be subject to its mandatory audit policy. 90 Fed. Reg. at 27,122
(citing Hopkins et al., How Did Take-Up of Marketplace Plans Vary with Price, Income, and
Gender?, 11 Am. J. Health Econ. 63 (2025), AR36200). But one of the authors of that study
submitted a comment to CMS (which the agency ignored) cautioning that the report did not
support this conclusion, given the difficulties that low-income people face in estimating their
future incomes. Urban Institute comment at 2, AR31663; see supra, p. 13. CMS acted
arbitrarily by failing to address “a compelling challenge to [its] use of the study by one of the
study’s own authors.” City of Columbus III, 796 F. Supp. 3d at 167. CMS, then, committed the
same errors in this rule as it did before, and this provision should be vacated for the same reason.

Third, CMS acted arbitrarily by revoking the option for applicants to attest to their own

income where tax data is unavailable. It is a relatively common occurrence for tax data to be
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missing for an applicant, for entirely legitimate reasons. An individual might have changed his
or her name, had a change in family composition, had a change in filing status, or might not have
been subject to a filing requirement for the year in question. See Ctr. on Budget & Policy
Priorities comment at 15, AR31766. For this reason, by CMS’s own estimate, its rule will
generate more than 2.7 million instances of data discrepancies that Exchanges and applicants will
need to resolve. 90 Fed. Reg. at 27,185. For many of these people, other documentation might
not be readily available to substitute for tax data, which means that if these people are not
permitted to attest to their income, they will be deprived of subsidized coverage. Id. And once
again, it is younger and healthier people who are more likely to be deterred from coverage by
this paperwork burden, as sicker people will be more motivated to take the needed steps to retain
their coverage. Id. CMS estimates that 407,000 people will lose some or all APTC as a result of
this rule. 90 Fed. Reg. at 27,200.

CMS attempted to justify these burdens and these coverage losses simply by reciting that
self-attestation “may have played a role in weakening the Exchange eligibility system,” but it
provided no support for this assertion. /d. at 27,130. Unscrupulous brokers, after all, would
have no way of knowing whether tax data is available for a given person before targeting him or
her for an unauthorized enrollment. Once again, CMS has adopted a rule that is entirely
disconnected from the problem it claims it is trying to solve, with hundreds of thousands of
people being driven out of coverage as a result. This fell short of the basic standards for rational
decisionmaking that the APA requires. See City of Columbus 111, 796 F. Supp. 3d at 170; see
also Appalachian Voices, 912 F.3d at 753.

CONCLUSION

For these reasons, the Court should award summary judgment in favor of Plaintiffs.
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April 8, 2025
Dear Secretary Kennedy,

We write in response to the proposed program integrity rule, CMS-9884-P. Dr. Drake is an
associate professor in the Department of Health Policy Management at the University of
Pittsburgh, and Dr. Anderson is an assistant professor in the Department of Health
Services, Policy and Management at the University of South Carolina. Drs. Drake and
Anderson are leading academic experts on the Health Insurance Marketplaces, having
published over two dozen peer-reviewed articles on this topic in leading journals such as
Journal of Public Economics, Journal of Health Economics, Health Affairs, JAMA Internal
Medicine and JAMA Health Forum.

We wish to highlight some recent and important work from the academic, peer-reviewed
literature that should inform the trade-offs and assumptions that are being made in this
proposed rule. We will discuss several topics listed below, including:

e Enrollment trade-offs as affordability changes

e Ordeals and selection markets

e Theincidence of administrative burden in selection markets

e Therole of automatic re-enrollment to maintain continuity of coverage
e Open Enrollment Periods

e Automatic re-enrollment hierarchy

In the proposed rule, the Centers for Medicare and Medicaid Services (CMS) has prioritized
improving affordability and competition in the non-subsidized segment of the ACA-
compliant individual health insurance market. We believe that CMS should fully engage
with the strong evidence that increasing administrative burdens for Marketplace enrollees
will result in a smaller, sicker pool of enrollees that will necessitate insurers increase
premiums, both on and off the Marketplaces. The proposed rule will increase
administrative burdens by increasing data verification requirements, reducing the length of
the Open Enrollment Period, and making it harder for current enrollees to automatically
renew their coverage.

We believe that CMS is not fully considering the disenrollment effects of changes in the
minimum cost of coverage for both subsidized and non-subsidized individuals, as the
changes in enrollment (750,000-2,000,000) are attributed to improper enrollments.

We believe the majority of improper enrollments would disenroll from coverage as a
result of the enhanced subsidies, therefore, we assume a range of approximately
750,000 to 2,000,000 fewer individuals would enroll in QHP coverage in 2026 as a

»
)
o
Vi
e,
o
%
i
5%
9
o
/;."/A'
"
29

’
"
7



Case 1:25-cv-02114-BAH  Document 65-2  Filed 01/20/26  Page 5 of 246

result of the proposals in this rule, if finalized jointly and as proposed. We seek
comment on this estimate and assumptions.

Increasing the minimum cost of coverage while also increasing administrative burden will
lead to substantially higher disenrollments.

Enrollment trade-offs as affordability changes

The ACA individual health insurance market is a bifurcated market where some individuals
are eligible for and receive income-based premium tax credits to reduce the cost of their
monthly premiums, and other individuals do not receive these credits. The price-linked
nature of Marketplace subsidies produces counter-intuitive dynamics that must be
considered. '

Prior research has shown the minimum cost of coverage is, by far, the single most
important determinant of whether people enroll in Marketplace coverage.*® Potential
enrollees are not sensitive to benefit design in choosing whether to enroll.* Larger
subsidies lead to lower premiums for subsidized individuals, in turn increasing enrollment
and reducing the average costs of covering enrollees (i.e., marginal enrollees tend to be
healthier than other enrollees).® Treasure et al® identified that CSR-94 Silver plan enrollees
who faced a $22 monthly premium for the benchmark plan and may have been exposed to
zero premium plans during the 2018 plan year had similar per member per month spending
to Bronze enrollees who likely selected low premium and high cost sharing plans as a
matter of their risk profile. Healthy potential enrollees are only purchasing coverage when
the minimum cost of coverage is low.

Federal and state policies can and do change the minimum cost of coverage and thus
enrollment levels in the marketplaces. Anderson, Golberstein and Drake provide new
evidence that Section 1332 reinsurance waivers have a substantial enrollment trade-off.’
They analyzed both enrollment and the cost of the least expensive plans available to
enrollees in Georgia at various income and subsidy eligibility levels both before and after
the implementation of the Section 1332 reinsurance waiver relative to bordering states. The
reinsurance waiver was successful in reducing the minimal cost of coverage for individuals
who were unlikely to receive a premium subsidy as intended. However, the minimum cost
of coverage increased for enrollees with incomes between 200-400% FPL leading to
disenrollments among this group eight times as large as the state projected non-subsidized
enrollee growth would be. Small changes in the minimum cost of coverage for
unsubsidized enrollees likely will have large changes in enrollment for subsidized
buyers who are most likely to be healthier and lower in costs than the average
enrollee.
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Actions which increase the minimum cost of coverage for subsidized enrollees, such as
increasing the allowable de minimas variation for the benchmark silver plan, will likely
affect disproportionately large enrollment losses among subsidized enrollees relative to
any plausible enrollment gains among non-subsidized enrollees. Insurers will likely
compete on price and lower the actuarial value to the new proposed boundaries:

We propose to change the de minimis ranges at § 156.140(c) beginning in PY 2026 to
+2/-4 percentage points for all individual and small group market plans subject to
the AV requirements under the EHB package, other than for expanded bronze
plans...

We also propose to revise §156.200(b)(3) to remove from the conditions of QHP
certification the de minimis range of +2/0 percentage points for individual market
silver QHPs. We also propose to amend the definition of “de minimis variation for a
silver plan variation” in 8 156.400 to specify a de minimis range of +1/-1 percentage
points for income-based silver CSR plan variations.

Decreasing the actuarial value of silver plans of the -00, -01, -04, -05, and -06 plan variants
will lead to lower benchmark premiums and higher minimum cost of coverage as the
premium spreads will be compressed.® Furthermore, as discussed below, enrollees that
drop coverage are likely to have lower than average risks and costs relative to the remaining
enrollees, leading to higher premiums and higher per enrollee premium tax credit
expenditures.

CMS projects that changing the de minimas variation rule will lead to a 1% decrease in
premiums. Assuming this 1% change in premium applies evenly to all metal levels, we
anticipate that the minimum cost of coverage for a subsidized enrollee will increase by
$6.00 to $7.00 per member per month for individuals who do not have the option to
purchase zero-premium Bronze plans. This will lead to a substantial decrease in
enrollment thatis not being considered by CMS in the proposed rule.

Administrative Burden, Ordeals and Selection Markets

We would like to bring new work by Shepherd and Wagner recently published in the
American Economics Journal to the attention of CMS.2 Classic public economics thinking
has focused on using ordeals to impose non-cash prices on potential enrollees in order to
more effectively target public assistance to individuals who have the highest valuation of
that assistance.® In health insurance markets, however, individuals who likely have lower
value on assistance are also likely to have far lower costs than individuals who highly value
the assistance. In such a market that is vulnerable to adverse selection, ordeals in the form
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of increased administrative burdens and compliance costs could plausibly lead to
increased average morbidity and higher average claims expenses as the lowest acuity,
lowest risk enrollees would be the most likely to drop coverage in response to increases in
price and/or administrative burdens.

Shepherd and Wagnher examine automatic re-enrollment. They note that there is
substantial variation in expected monthly costs as a function of risk:

In our health insurance data, the highest-risk (sickest) 10 percent of enrollees incur 15
times higher medical costs than the healthiest 10 percent (about $1,400 versus $90 per
month). Moreover, the healthy are likely to value insurance less, precisely because they
have fewer medical needs and use less care. This example illustrates the key
correlation in settings with adverse selection: low-value types also tend to be low-cost.

The key pointis that increasing burden in a health insurance selection market likely drives
out the lowest risk and lowest cost enrollees, leading to higher premiums for the remaining
enrollees. As they elaborate

We use a natural experiment to study descriptively how much ordeals matter for
take-up and which types of people they screen out. We find that even minor hassles
lead to major reductions in take-up among an otherwise uninsured low-income
population. Consistent with adverse selection, the excluded group is differentially
younger, healthier, and poorer, suggesting ordeals screen out people with low
private value (demand) but also low cost of insurance.1 Using an empirical model
estimated with our data, we find that ordeals worsen targeting efficiency, despite
successfully screening out low-value types. More generally, we show that adverse
selection works alongside behavioral frictions to weaken the (revealed preference)
link between demand and efficiency that is key to self-targeting. This makes ordeals
relatively poorly suited tools for adverse selection markets.

This insight, which reinforces other recent research by Domurat, Menashe and Yin,
informs the rest of our comments.

Automatic re-enrollment and zero premium plans

The agency has proposed a substantial change in automatic re-enrollment policy for
individuals passively re-enrolling in zero-premium plans.

We propose that, when an enrollee does not contact an Exchange to obtain an
updated eligibility determination and select a plan on or before the last day to do so
for January 1 coverage, in accordance with the effective dates specified in
88155.410(f) and 155.420(b), as applicable, and the enrollee’s portion of the

R T
P ATTISESR
AW ¥ ad e

y
gty
i
A



Case 1:25-cv-02114-BAH  Document 65-2  Filed 01/20/26  Page 8 of 246

premium for the entire policy would be zero dollars after application of APTC
through the Exchange’s annual redetermination process, all Exchanges must
decrease the amount of the APTC applied to the policy such that the remaining
monthly premium owed by the enrollee for the entire policy equals $5 for the first
month and for every following month.

Automatic re-enrollment is critical for maintaining continuity of coverage. Drake and
Anderson showed that individuals who were enrolled in December and who were not
passively re-enrolled into plans—that is, they had to actively reenroll in coverage in a
manner consistent with what CMS proposes here—were 30 percentage points less likely to
reenroll in coverage than individuals who could passively re-enroll.’" Mcintyre and
colleagues have shown that small premiums, like the proposed $5 premium penalty, act as
substantial barriers to re-enrollment. They found that individuals who previously had zero
dollar premiums but were defaulted to small premiums of less than $10 per month had a
14% reduction in re-enrollment.’ In other work, MclIntyre and colleagues found that the
individuals who were most likely to be negatively impacted by administrative burden on re-
enrollment are:™

Switchers are younger (by 4.1 years), less likely to have a chronic illness (by 3.4%
points, or 6%), and have lower medical risk scores (by 0.025, or 2.5% lower
predicted spending). Their average medical spending per month enrolled is 8.6%
lower. Notably, the larger percentage gap in spending than risk score indicates that
switchers are differentially profitable even after risk adjustment. Spending for auto-
switchers is particularly low in the six months following the auto-switch, consistent
with research showing that enrollees lapse at times when they use less health care
(Diamond et al., 2020).”

Increasing the administrative burdens of individuals who are enrolled in zero dollar
premium plans likely leads to a more morbid and higher cost risk pool because these
burdens create strong adverse selection incentives. Increasing adverse selection runs
counter to the stated goals of the agency in this proposed rule.

Open Enrollment Period Changes to December 15
The proposed rule indicates a desire to change the open enrollment period:

We propose to amend 8§ 155.410(e), which provides the dates for the annual
individual market Exchange OEP in which qualified individuals and enrollees may
apply for or change coverage in a QHP. Specifically, we propose to add §
155.410(e)(5) and (f)(4) to change the OEP for benefit years starting January 1, 2026,
and beyond so that it begins on November 1 and runs through December 15 of the
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calendar year preceding the benefit year and to set an effective date of January 1 for
QHP selections received by the Exchange on or before this December 15 OEP end
date. The Exchange OEP is extended by cross-reference to non-grandfathered
individual health insurance coverage, both inside and outside of an Exchange, under
the guaranteed availability regulations at 8 147.104(b)(1)(ii). We also are making
conforming revisions to § 155.410(e)(4) and (f)(3).

Drake and Anderson identified that counties which used Healthcare.gov from 2015-2018
where low income enrollees (175% FPL) were exposed to zero premium plans had 14%
higher enrollment.™ In follow-on work using individual level data from Colorado’s state
based marketplace and a rigorous regression discontinuity design (RDD), Drake and
colleagues found that administrative burdens of small premiums were a substantial barrier
to enrollment.™ Individuals that enrolled in zero premium plans were more likely to
effectuate coverage by the January 1% deadline. Individuals who faced even small
premiums frequently needed a second chance to correct mistakes and good faith errors
that they made during the enrollment process. The availability of an Open Enrollment
Period after the auto-re-enrollment process was completed likely allowed for individuals to
pay their token premiums and start coverage for February 1.

Eliminating an opportunity for individuals who desire to enroll in health insurance for
January 1 but were tripped up by good faith errors and complexity likely will lead to
increased adverse selection. Furthermore, the Notice for Benefit Payment Parameters for
Plan Year 2026 (NBPP 2026) on p. 82336 of the Federal Register Volume 89, No 197
published on October 10, 2024, indicates that adverse selection due to partial year
enrollment declines substantially for adults as evidenced by the Enrollment Duration
Factors that only apply to individuals with between 1 and 6 months of enrollment and at
least one HCC. NBPP 2023 removed monthly enrollment duration factors while adding the
limited HCC contingent enrollment duration. Under the risk adjustment model that CMS
has published, received notice and comment on, and has finalized a rule as of January
2025, 11-month enrollment, especially 11 month enrollment for the February-December
span, has no additional predictable cost than 12 month enrollment.

Furthermore, we believe that the analysis offered on the impact of post-January 15* OEP is
not a relevant analysis. We excerpt the analysis below:

From 2017 (the year before the end date changed to December 15) to 2021 (the last
year of the December 15 end date), we found that Exchanges on the Federal
Platform experienced a larger (47 percent) growth in enrollment among people who
enrolled in coverage with only APTC compared to 28 percent growth among people
enrolled with only APTC through State Exchanges. This suggests the change to the
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December 15 OEP end date did not compromise access to coverage for people
selecting plans through the Exchanges on the Federal platform.

States that had always operated a state based marketplace are markedly different than
states that have always used Healthcare.gov as either the FFM or FFM-SP.'® A simplistic
comparison of the growth rates between states that have different trajectories is neither
meaningful nor informative. SBM states had enrolled a higher proportion of eligible
enrollees into either Medicaid or an ACA QHP prior to 2017." More simply, it is easier to
have high enrollment growth in a state with high uninsurance rates in 2017 like Texas than in
states like Massachusetts with low uninsurance rates.

One key difference is that for plan year 2018-2021 Silverloading, or the increasing of
premiums of Silver plans to compensate insurers for the cost of providing mandatory Cost-
Sharing Reduction (CSR) took effect. The incremental change in silver premiums due to
Silverloading likely varies as a function of two critical state policies. First, states that have
adapted a Section 1331 Basic Health Plan (Minnesota and New York during this time
period) or have exceptionally high general eligibility for Medicaid for 19-64 year old adults
(Washington DC) would have removed the overwhelming majority of the potential value of
Silverloading from the ACA individual market.''® CMS recognized this dynamic in the
August 24, 2018 Final Administrative Order.

Changes to Special Enrollment Periods

CMS proposes to eliminate a Special Enrollment Period for individuals with incomes
between 100-150% FPL in § 155.420. We would like to highlight recently published work by
Chatrath et al that found almost no change in adverse selection after a substantial change
in the validation and verification of SEPs.?° We would encourage CMS to reconsider as the
selection incentives are weak and this low income population is likely to have highly variant
income and access to benefits.

If the goal of CMS is to increase the attractiveness and competitiveness of the non-
subsidized individual health insurance markets, steps that increase administrative burden
and morbidity in the subsidized portion of the market will work against that goal.

Sincerely,

Dr. David M Anderson PhD, Dr. Coleman D. Drake PhD
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coverage losses would compromise the integrity and health of the risk pool, discourage carrier
participation, lead to higher premiums, and destabilize state insurance markets. The possible extent
of these changes and their impact on individual market risk pools needs to be known before plans
and rates can be established for PY 2026.

The Proposed Rule would place new requirements on consumers, as well, such as additional
paperwork submissions and the new $5 premium for some. It is critical that consumers understand
these requirements before they go into effect. The required implementation of these changes for PY
2026 will present substantial consumer education challenges, especially in light of the substantial
reductions in Navigator funding and the proposed open enrollment period reduction.

Finally, the additional administrative and systems changes that would be required of State-Based
Marketplaces (SBMs) under this Proposed Rule will be burdensome and costly if they need to be
implemented for PY 2026.

Given the concerns expressed above, we encourage CMS to move the implementation date of the
new rules to PY 2027. If any changes are to be effective for PY 2026, the final rule must be published
as soon as possible, preferably within a month of the comment deadline.

Comment Deadline

As we have noted with respect to past proposed rules, a 30-day comment period is too brief for a
rule that proposes these many changes to complex policies applicable to health insurance issuers,
regulators, marketplaces, and consumers. We urge CMS to provide a longer comment period in the
future to allow stakeholders an adequate opportunity to analyze the proposed changes and
formulate useful comments.

State Flexibility on the Open Enrollment Period

The Proposed Rule would require all states to run their Annual Open Enrollment period (OEP)
exclusively from November 1 to December 15, with coverage beginning January 1 of the following
year. There are valid operational and consumer protection reasons for states setting an OEP that
varies from the Federal dates, such as providing additional time for consumers to make informed
decisions about their coverage and allowing for flexibility in plans’ start dates.

NAIC encourages CMS to allow SBMs to set OEP dates that best meet the needs of their consumers
and markets, beginning before November 1 if the state chooses, or ending after December 15.
Indeed, many SBMs have maintained consistent OEP dates that consumers and stakeholders have
come to know and expect, providing market stability. Regulators do not believe that requiring SBMs
to abandon existing consistency within their states to align with federal OEP dates provides any
tangible benefits for consumers. Extending the Open Enrollment Period into January provides
consumers with more time to choose a plan and provides the opportunity for plan switching for a
brief period after the benefit year begins. A majority of SBMs have used their authority to extend
open enrollment beyond December 15 but not all have chosen to do so. Some have chosen to
extend later in December, but not into January. To avoid disruption in these states and preserve
state flexibility, we urge this change to be made optional for SBMs.
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State Flexibility on Other Proposals

A number of other provisions in the Proposed Rule would limit the ability of SBMs to make their own
choices and require them to adopt changes to their operations for PY 2026. The Proposed Rule
would require SBMs to take action based on a single fail-to-reconcile notice; end extensions of the
deadline for consumers to file paperwork to resolve income inconsistencies; stop the practice of
reenrolling consumers into plans that save them money; and verify a greater share of special
enrollment periods. The Proposed Rule also includes new limitations on the ability of states to
establish their Essential Health Benefits (EHB), which impacted states will not have enough time to
comply with if this provision goes into effect for PY 2026.

State regulators object to these limits to state authority. We urge CMS to maintain state flexibility in
these areas permanently. If state flexibility is removed in these areas, states should be given
sufficient time to make the necessary changes.

Auto-Reenrollment

The Proposed Rule would require two substantive changes to the auto-reenrollment process. It
would establish a $5 monthly premium for consumers who are automatically re-enrolled and
previously qualified for a monthly premium of $0 until the consumer actively confirms eligibility and
enrollment. It also would remove the option for Marketplaces to re-enroll consumers who had
selected a bronze plan into a silver plan, when that silver plan costs them the same or less and
includes the same provider network. Both of these changes would be most burdensome on those
who can afford it the least.

State regulators share the goal of ensuring that only eligible consumers receive premium tax credits.
At the same time, we do not believe Marketplaces should establish unnecessary barriers to
enrollment or continued enrollment. Current practices seek to ensure continued eligibility:
consumers are required to report changes in their eligibility information to Marketplaces; the auto-
reenrollment process includes checks of income and other eligibility data; and the reconciliation
requirement at tax filing serves as a backstop to recoup improper APTCs. Adding the $5 premium as
a barrier to continued enrollment would help to encourage some enrollees to update their
information. However, it is also likely to lead some eligible enrollees to lose coverage, as a state
entity would be required to withhold a federal tax benefit from its consumers, potentially without the
consumer’s awareness. We urge CMS to make this policy optional for SBMs, at the very least.

Re-enrolling consumers with bronze plans into silver can be very beneficial for consumers who
qualify for cost-sharing reductions. State regulators recognize that some consumers lack
understanding of the elements of health insurance cost-sharing, such as co-pays and deductibles.
The concept of actuarial value is even less well understood, let alone that cost-sharing reductions are
available only in silver plans. Consumers may enroll in bronze plans because they are unaware of the
benefits of silver plans, invested too little time in choosing a plan and made their plan choice based
exclusively on premium without fully understanding their total financial exposure when deductibles
and cost-sharing are included, or received incomplete advice from a producer or assister.
Nonetheless, some consumers may choose bronze plans knowing the benefits they are forgoing—
current policy allows them to change back to a bronze plan if they are auto-reenrolled into silver. We
support giving Marketplaces the option of retaining this feature of the reenrollment hierarchies so
that SBMs can choose whether the revised hierarchy is in the best interests of consumers and
insurance markets in their states.
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We oppose the removal § 155.315(f)(7) due in large part to the statistics cited by HHS. The
data reveals that the majority of consumers need more than 90 days to resolve income
verification issues. HHS acted within its ACA authority to address these concerns by
extending the 90-day deadline. Removing the extension would have harmful impacts on
individuals’ ability to access affordable care. Many income-eligible individuals would lose
coverage if HHS removes the provision. Thus, any financial gains credited to this policy
change would not be a true savings but rather a harmful cut at the expense of people’s
ability to access affordable health care.

§ 155.335 Annual Eligibility Redetermination

We have serious concerns about HHS’s proposal to impose a $5 premium penalty on
individuals who are currently automatically re-enrolled into $0 premium Marketplace plans
in states with FFEs and SBEs. Specifically, HHS proposes to amend the annual eligibility
redetermination procedure by adding § 155.335(a)(3) and (n) to prevent enrollees from
being automatically re-enrolled in coverage with APTC that fully covers their premium if
they do not actively confirm their eligibility. If HHS does enact a premium penalty on such
individuals, we oppose making it more than $5.

Automatic re-enroliment benefits everyone. It reduces the administrative burden on
enrollees and marketplace service centers, and it promotes continuous enroliment. HHS’s
proposal would create confusion for enrollees, increase premium costs for enrollees, and
ultimately result in coverage loss throughout the country, risking chaos in the marketplaces.

The ACA significantly modernized and streamlined the process of enrolling in a health plan,
and its procedures—including automatic re-enrollment—have become the standard to
which people living in the United States who obtain their health care through the
marketplaces are accustomed. And since 2021, households with income below 150% FPL
have been able to avail themselves of both $0 premium plans and automatic re-enroliment
in those plans.

HHS’s proposal, which would decrease the APTC amount by $5 for individuals who are
currently automatically re-enrolled into a $0 premium plan, and then send them bills for that
amount every month until eligibility is confirmed, will create mass confusion for these
enrollees. Enrollees who understood themselves to be enrolled in a $0 premium plan (and
who, in actuality, still are) will be surprised and perplexed to receive a notice from the
marketplace, and a bill from their qualified health plan (QHP), for a premium that they
should not owe.

This confusion will place a considerable administrative burden on enrollees as they attempt
to determine the origin of the bill, reconcile the existence of the bill with their understanding
of their plan eligibility, pay the bill so they do not have their coverage terminated, and then
confirm the eligibility information HHS proposes must be confirmed so they do not continue
to receive the $5 premium penalty. It is important to note that these enrollees do not

presently have payment information on file, which is yet another administrative step they
11
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To summarize the comments that follow, | offer the following general policy considerations:

A.

Agency efforts to estimate “erroneous and improper” enrollment in fully or highly
subsidized coverage should be more attentive to acknowledged limitations and
should do more to evaluate the role of broker intervention.

The proposed rule anticipates coverage disruptions among those lawfully and
appropriately enrolled but fails to contemplate possible safeguards against
disruptions to health insurance coverage and health care access.

Estimates of risk pools effects likely do not comprehensively account for relevant
dynamics and, as a result, likely misunderstand resulting changes to gross
premiums.

Program integrity efforts might be more effective if targeted toward inappropriate
behavior by insurance brokers, rather than broadly imposing administrative burdens
on individual low-income enrollees.

CMS appears to have overlooked several opportunities to substantiate proposed
policies with data the agency should have available for analysis.

| offer more granular feedback on the following specific policy proposals:

A.

Requiring people to pay $5 if auto-renewed into coverage that would otherwise be
fully subsidized would lead to coverage loss; evidence suggests this would also
worsen the risk pool (§155.335). / urge the agency to not finalize this proposal.

Removing the option for Exchanges to auto-reenroll individuals who qualify for fully
or partially subsidized plans would dramatically decrease enrollment and increase
average risk and gross premiums (§155.335). I urge the agency to not finalize this
proposal.

Shortening the annual open enroliment period would decrease enrollment and
increase adverse selection, particularly in the context of expiring enhanced premium
tax credits and other policies contemplated in the proposed rule (§155.410). / urge
the agency to not finalize this proposal.

Removing the special enroliment period (SEP) for households with incomes below

150% FPL would exacerbate negative enroliment consequences likely to arise from
other provisions included in the proposed rule (§155.420). / urge the agency to not

finalize this proposal.

Removing the “bronze to silver crosswalk policy” option for Exchanges will increase
financial burdens for enrollees, potentially leading to attrition among healthier
enrollees, worsening the risk pool (§155.335).
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eligible enrollees may lose coverage as a result of the administrative burdens imposed
by the provisions of this rule.” As noted in section |.A., the agency’s decision to “fully
attribute” excess enrollments to error and improper enrollment is inconsistent with
empirical evidence on income volatility and available evidence discussed elsewhere
in this comment letter suggests that significant disenroliment among eligible
individuals is likely to occur.

Taking these considerations alongside empirical evidence that bears directly on specific
provisions that might disrupt continuous coverage, such as the $5 premium for people
automatically renewing into fully-subsidized coverage (discussed in more detail in
section Il below), it seems very likely that the proposed rule, if finalized, would certainly
result in disenroliment of eligible individuals; however the proposed rule fails to
contemplate potential safeguards to protect those enrollees.

Unexpected disenroliment from Marketplace coverage is arguably substantially
more consequential than disenrollment from, for example, Medicaid. WWhereas
Medicaid-eligible enrollees can enroll year-round, Marketplace-eligible enrollees need to
enroll during the open enrollment period (which this proposed rule anticipates
shortening). Outside open enroliment, people need a qualifying life event (for example,
moving to a new rating area, losing employment-based coverage, or having a baby) to
be eligible for a special enroliment period. New verification requirements proposed in
this rule will make these special enroliment periods (SEPs) more difficult to use and
decrease mid-year take-up among eligible enrollees. In effect, people inadvertently
being screened out of coverage by program integrity measures, despite remaining
eligible for their subsidies, could be locked out of coverage until the following January.

Given the way the proposed rule is written, and the manner in which payment
delinquency leads to coverage termination, someone who experiences a transition from
fully-subsidized coverage to owing a $5 premium (because they do not actively renew
and re-confirm their income information) would have their coverage terminated at the
end of March, in accordance with the three-month grace period, with termination
backdated to January 31. At this time, they would be well outside the open enroliment
window and would only be permitted to re-enter Marketplace coverage if they could
demonstrate a qualifying life event (which they may not have) to trigger a special
enrollment period (SEP).

As suggested elsewhere in this comment letter, one step the agency could take to
ameliorate this concern is to keep the recurring special enrollment period for
enrollees with incomes below 150% FPL intact, rather than rescinding it as proposed.
Enrollees who qualify for fully-subsidized plans are disproportionately in this lowest-
income group, which will be particularly the case if the enhanced APTCs lapse; these
lower-income individuals and families are also less likely to be able to manage
unexpected medical expenses that might arise if locked out of insurance.

Barring maintenance of this SEP, the agency should consider giving enrollees
who have coverage terminated because of new program integrity policies a 90-
day SEP that starts on last day of their grace period (e.g., March 31 in cases where the
enrollee fails to pay a new $5 premium starting in January). The 90-day
recommendation reflects increasing prevalence of 90-day prescription drug fills; nearly
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| analyzed 2024 data from the Massachusetts Health Connector to evaluate whether
average ages differed among people entering coverage that takes effect January 1
versus people entering coverage that takes effect February 1 to proxy for the difference
in enrolliment timing (Table 3, prior page). | first conduct the analysis for all enrollees
entering coverage in these months. | then impose a restriction that excludes people who
exited Medicaid in the prior 90 days and would thus qualify for a special enrollment
period.

In both analyses, people entering coverage in February are younger than those entering
coverage in January; the differences are more pronounced when excluding those who
would be able to enter through a SEP related to exiting Medicaid.

This is consistent with an expectation that people with health needs and so-called “pent-
up demand” would be more likely to proactively enroll early, and those who are
healthiest and least attached to health insurance would be more likely to lag in their
enroliment actions. If the agency moves forward with finalizing the OEP restrictions
as proposed, it will likely worsen the risk pool and increase gross premiums
(which are borne in their entirety by unsubsidized enrollees).

For these reasons, | urge the agency to not finalize this proposal.

D. §155.420: Removing the special enroliment period (SEP) for households with
incomes below 150% FPL would exacerbate negative enroliment consequences likely
to arise from other provisions included in the proposed rule

As noted above, the cumulative effect of imposing additional administrative burdens on
Marketplace enrollees will be to reduce enroliment among those eligible for subsidized
coverage. The proposed policies will diminish both take-up and retention of coverage
and will likely do so disproportionately among people who are healthier and more likely
to improve insurance risk pools, decreasing gross premiums and costs for unsubsidized
enrollees.

One step the administration could take to reduce these adverse effects is to maintain
the SEP for individuals and households with incomes under 150% FPL. These
households are more likely to be screened out of coverage by the policy, proposed
elsewhere in the NPRM, to impose new premiums on people who would otherwise be
auto re-enrolled into fully subsidized coverage. These households will also be the least
able, among Marketplace-eligible households, to absorb unexpected medical costs.

For these reasons, | urge the agency to not finalize this proposal.

E. Removing the “bronze to silver crosswalk policy” option for Exchanges will
increase financial burdens for enrollees, potentially leading to attrition among
healthier enrollees, worsening the risk pool (§155.335).

In the NPRM, the agency proposes to eliminate that “bronze to silver crosswalk policy”

that permits Exchanges to “direct re- enrollment for enrollees who are eligible for CSRs
from a bronze QHP to a silver QHP if a silver QHP is available within the same product,
with the same provider network, and with a lower or equivalent” net premium.
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protection was in effect, meaning that many people remained n Medicaid even if their income or
other eligibility factors changed. But Paragon used 2024 administrative data to measure marketplace
enrollment after the continuous coverage protection expired, capturing data from a year when many
people transitioned from Medicaid into marketplace plans. Many enrollees counted by Paragon as
mneligible using 2022 data are 1n fact eligible in 2024. The proposed rule updates the analysis using
survey data for 2023, but this does not solve the problem because it still captures a time when the
continuous coverage protection was i effect or in the early stages of unwinding.

Finally, both coverage type and income in the American Community Survey (ACS) suffer from
substantial measurement error. For instance, people with marketplace coverage often report they
have something else, such as Medicaid.

Both the proposed rule and Paragon acknowledge some of these flaws. For example, Paragon
notes that by using a consistent definition of income, Treasury estimates suggest “that 50 percent
additional people could be between 100 percent and 150 percent of poverty...” compared to the
ACS. Both the proposed rule and Paragon also discount their own estimates, stating that
misestimation is acceptable because the analysis 1s focused more on comparisons across states. If
that’s the case, 1t’s unclear why the proposed rule repeatedly references the 4-5 million nationwide
estimates and uses that estimate to motivate broad, nationwide policies that reduce coverage and
raise costs for nearly all marketplace enrollees.

As a result of these and other flaws, each of which has a huge impact on Paragon’s calculation and
the proposed rule’s similar calculation, the headline number does not represent a meaningful — much
less, accurate — estimate of anything. Many analysts have made data adjustments to survey
definitions of mncome and housecholds to better approximate the definitions used for eligibility
purposes, but even these adjustments rest on complex and sometimes arbitrary assumptions and
highly uncertain data imputations. They would improve some of the flaws but could not fix an
analysis that directly compares counts in survey and administrative data in the manner of Paragon
and the proposed rule’s calculations. There 1s simply too much measurement error and guesswork:
the ACS data will never be comparable enough to the CMS administrative data to make Paragon’s
approach analytically defensible.

Yet the rule uses Paragon’s faulty calculations, and updates those calculations, to call for sweeping
recommendations that would raise marketplace premium costs across the board and take away
coverage from millions of people.

Coverage Denials for Failure to Pay Premiums for Prior Coverage (§ 147.104(3))

CMS proposes letting insurance companies deny coverage to people who have prior premium
debt and to allow the companies to apply payments that an enrollee makes for a new policy to past
debt before applying the payment to a new enrollment. This change would remstate a harsher
version of policies finalized under the previous Trump administration in 2017, undoing recent
protections implemented in the Notice of Benefit and Payment Parameters (NBPP) for 2023. Unlike
the policy in place under the previous Trump administration, which allowed insurance companies to
only consider premium debt from the previous 12 months, this proposal does not limit the lookback
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ACA, Congress expressed a broad aim to mncrease access to health coverage and by adopting a
definition mncluding people with DACA — as it includes all other forms of deferred action in its
definition — CMS was acting 1 accordance with the ACA’s goals. The DACA policy itself was
intended to provide recipients with a degree of stability and assurance that would allow them to
obtain education and lawful employment. Giving people with DACA the opportunity to purchase
health coverage in ACA marketplaces 1s consistent with the goals of the policy that created DACA
in the first place.

If CMS excludes people with DACA from the lawfully present definition, it will create confusion
and administrative burden to disenroll those who have signed up for coverage and will
overcomplicate future outreach and enrollment processes that will have to take this unusual
exclusion into account. For example, all outreach and enrollment materials (including application
questions) that describe who meets the immigration-related eligibility standard will have to include
language indicating that while people with deferred action are eligible, those with deferred action for
childhood arrivals are not. This 1s confusing for individuals with all types of deferred action and for
the variety of people who conduct outreach and education about ACA enrollment ncluding medical
providers and community-based groups that don’t have a lot of expertise 1 immigration policy.

We agree with CMS’s decision to maintain the remaining provisions finalized in the 2024 rule that
clarified the lawfully present standard. We agree that these technical changes and clarifications in the
rule have minimal impact yet are helpful in creating a more workable application process and
corrected the past interpretation that madvertently excluded some narrow groups from enrolling in
coverage despite having a lawful immigration status.

Standards for Termination of an Agent’s, Broker’s, or Web-broker’s Excchange Agreements for Canse

(§155.220(0)(2))

We are dismayed to learn that CMS has reversed suspensions of agents and brokers identified as
enrolling people without authorization, as we continue to hear about cases of unauthorized
enrollment by agents and brokers from enrollment assisters in federally facilitated marketplace states.
We support clearer standards such that CMS can rapidly and objectively identify noncompliant
agents, brokers, and web-brokers for termination, which we believe will help protect marketplace
enrollees and members of the public from unauthorized enrollment in the future. Thus, we support
the proposal to define the standard of proof required for CMS to assess agent, broker, and web-
broker noncompliance with federal regulations as a “preponderance of the evidence” standard and
to evoke enforcement authority if noncompliance 1s found. We believe this would be clearer than
the current regulatory language and would give CMS more objective standards upon which to base
any enforcement action.

However, we believe additional action 1s necessary to rein in ill-intentioned agents, brokers, and
web-brokers, who are responsible for unauthorized enrollment activity in recent years. CMS claims
to be “committed to holding noncompliant agents, brokers, and web-brokers accountable to protect
Exchanges and consumers,” but this “preponderance of the evidence” standard 1s the only provision
in the rule that has direct implications for agents, brokers, and web-brokers. Evidence suggests that
certain agents, brokers, web-brokers, and marketing firms have exploited existing marketplace and
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other demographic factors to determine whether certain groups are more likely to lose marketplace
coverage because of a one-year FIR process.

Finally, we recommend that 1f CMS chooses to implement this policy as proposed, sufficient time
should be provided to update marketplace systems. When CMS restarted FIR on a two-year basts, it
took more than a year between when the change was finalized and when the systems changes
needed to go live with the process were complete. At least as much time should be provided for this
change, particularly for SBMs.

60-Day Extension to Resolve Income Inconsistency (§ 155.315)

CMS proposes to eliminate the automatic 60-day extension currently granted to people with a
DMI for household income. We oppose this proposed change.

At the time the 60-day automatic extension was proposed, CMS noted that the 90-day DMI
resolution period 1s often an msufficient amount of time for applicants to provide documents, for
CMS to review the documents and request additional information if needed, and for the applicant to
obtain and submit the additional documentation.

CMS also noted at that time that the automatic 60-day extension was expected to improve the risk
pool. People who do not have an immediate health care need are less likely to complete onerous
documentation processes; providing people extra time to verify imncome increases the likelihood that
they will complete the process successfully and maintain their APTC. People who lose APTC
because they do not resolve a DMI on time are less likely to remain covered because they cannot
afford their premiums without the APTC. And CMS notes that the age group most likely to lose
their APTC due to an expired ncome DMI are young people ages 25-35, a group with a lower
health risk profile. If the proposal 1s finalized, we expect these individuals will be more likely to drop
marketplace coverage. This will negatively impact the risk pool, increasing premiums for both
subsidized and unsubsidized enrollees.

Providing acceptable verification of projected income, particularly for jobs that may be seasonal,
for self-employment, and/or for multiple members of a household can be a complex, time-
consuming process. As CMS has previously noted, marketplace applicants with low incomes are
disproportionately likely to experience an mncome DMI and less likely to successfully resolve it.
While the proposal would reinstate the availability of extensions to the DMI resolution period if the
applicant requests it and has demonstrated a good faith effort to resolve the DMI during the 90-day
resolution period, removing the automatic extension disproportionately burdens applicants with low
incomes.

We disagree with the CMS’s assertion that the automatic extension did not provide meaningful
benefit to consumers and weakened program integrity. CMS states that a similar proportion of
people resolved their DMI during the 60-day extension period in 2024 as did in 2022 before the
automatic extension was in place. But the proportion in 2024 could have been lower had the
automatic extensions not been in place. CMS should also provide data on the proportion of DMIs
resolved during the extension period for multiple years, which would provide a clearer picture of
long-term trends.
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Income Vertfication When Data Sources Indicate Income 1ess Than 100 Percent of the FPL.
(§155.320(c)(3) (i)

CMS proposes to require marketplaces to generate an income mnconsistency for applicants who
attest to household mcome between 100 and 400 percent of FPL but for whom other data available
to the marketplace indicate the individual has income less than 100 percent of FPL. We oppose this
proposal.

CMS notes that some agents, brokers, and web-brokers are propelling unauthorized enrollment,
but this proposal would make the enrollment process more difficult for @/ applicants (including
applicants in states with SBMs, where unauthorized enrollment is virtually unheard of). This would
cause more people to go uninsured and harm the risk pool, while failing to target the entities
responsible for unauthorized enrollments. The United States District Court for the District of
Maryland decided City of Columbus, et al. v. Cochran, No. 523 F. Supp. 3d 731 (D. Md. 2021) and
vacated earlier CMS revisions to mcome verification, stating that “CMS’s decision to prioritize a
hypothetical risk of fraud over the substantiated risk that its decision result in immense
admunistrative burdens at best, and a loss of coverage for eligible individuals at worst, defies logic.”
CMS claims that the circumstances have changed since this decision in ways that justify retmposing
burdensome mncome verification requirements. We strongly disagree. CMS asserts that an
unacceptable number of applicants — “potentially millions of applicants” — purposefully inflate their
income to qualify for APTC, but as noted above, this claim rests on a flawed analysis.

This proposal would increase the number of marketplace applicants who must submit paperwork
to resolve a DMI. Increasing paperwork requirements poses an administrative barrier that makes it
less likely that applicants will complete the process and maintain coverage, particularly healthy
applicants without an immediate health care need, who may opt to forgo enrollment altogether
because of the time and hassle required to submut verification paperwork. Previously, CMS has
shared data suggesting that income DMIs have a negative impact on access to coverage, health
equity, and the risk pool. Data from PY 2022 demonstrate that mncome DMIs have a
disproportionate impact on households with attested income less than $25,000. CMS has also
previously shared data showing that income DMI expirations are “higher than expected” among
Black or African American consumers and that younger people (in the 25 to 35 age range) were the
age group most likely to lose their APTC eligibility because of an income DMI. A policy that
presents barriers to coverage for people with low incomes, Black people, and younger people is
problematic, as these groups have historically had higher uninsurance rates than average.

It can be difficult for people with very low income to obtain written documentation of their
income projections. Many people with low incomes work part-time or 1n hourly positions, where an
employer may be reluctant to certify anticipated year-end income. Many people rely on multiple
part-time or part-year jobs, including people who depend on seasonal employment at the end of the
year to make ends meet. Many work mn cash industries, such as food service, where tip-income
makes up the largest portion of their earnings. In all these cases, documentation from an employer
may be hard to obtain, which could lead to loss of APTC and loss of insurance for working
individuals.
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would undo recent stmplifications, shifting the burden back onto applicants. CMS suggests that
verifying imncome for individuals in this situation is necessary to protect individuals from
accumulating unnecessary tax liabilities. But the APTC eligibility system is based on a projection of
future income, with processes in place to reconcile tax habilities the following year, based on actual
income. Triggering income DMIs for individuals in this situation adds an administrative burden at
the time of enrollment, which may deter the individual from completing the process, but it does not
protect the individual from tax habulities; income can still change throughout the year.

CMS says 1t believes that allowing marketplaces to accept attestation of projected income from
individuals when tax data are not available “played a key role in weakening the Exchange eligibility
system,” but provides no further evidence to support this statement. Bad-actor agents, brokers, and
web-brokers have no way to know whether IRS data are available for an individual and no
mechanism for targeting this group for unauthorized enrollment.

If finalized as proposed, this requirement would result in an increase in income DMIs that are
harder to resolve (given the same reasons for not having tax data), which could weaken the risk pool
and result in fewer eligible individuals completing the enrollment process when they find the new
obstacles insurmountable. And for some number of people with immediate health care needs, the
proposed policy would reinstate a barrier to enrollment that individuals with immediate health care
needs would be more likely to resolve than other mdividuals, which would result in fewer eligible
individuals completing the enrollment process, contrary to the goals of the ACA.

CMS also claims that prior to 2024, half of all resolved income DMIs generated as a result of IRS
data being unavailable for a person were resolved within 90 days and cites this as proof that the
process successfully stopped mneligible people from enrolling. However, CMS does not offer data to
support this statement; a person cannot be assumed to be meligible simply because they fail to
resolve a DMI. CMS should provide additional data, such as the number of income DMIs generated
(prior to 2024) because IRS data were unavailable for a person, the resolution rate for these kinds of
DMTIs, and information about the attested mcome versus actual income of those mdividuals to

provide at least some supporting evidence that their attestation was so off-target as to be considered
fraudulent.

We disagree with CMS’s claim that the current policy violates statutory requirements for verifying
income and addressing mncome inconsistencies under the ACA. Section 1411(c)(4)(B) of the ACA
does 1n fact provide broad flexibility to modify verification methods when such modifications will
reduce the admimistrative costs and burdens on the applicant. The statute outlines a variety of steps
related to the exchange and verification of information (including the DMI process) and then clearly
grants the Secretary flexibility when the process might otherwise burden applicants or when the
methods of exchange and verification can be simplified to the benefit of applicants. In addition,
current rules for accepting applicant attestation of projected mncome do not suspend the verification
process, as the proposed rule claims. Requiring applicants to attest under penalty of perjury to their
projection of income for the coming year and checking that information agamnst available data
sources for any conflicting information 1s a reasonable method of collecting income information,
similar to widely used self-attestation practices in Medicaid.
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Sincerely,

Matthew Fiedler

Joseph A. Pechman Senior Fellow in Economic Studies
Center on Health Policy

Economic Studies Program

The Brookings Institution
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CMS estimates that 10,000 DACA recipients will lose their Marketplace coverage and 1,000 will
lose BHP coverage if this proposed rule is finalized. However, this may be an underestimate of
the harm. In the final 2024 rule that includes DACA recipients in the definition of lawfully
present, CMS estimated that about 100,000 people with DACA would benefit from access to
Marketplace coverage and subsidies. Although only a small proportion of those may be enrolled
in Marketplace or BHP coverage for plan year 2025, this is likely because the policy is new, and
many DACA recipients may not have known about their new coverage options in time to enroll.
Additionally, litigation over the DHS and HHS DACA rules has likely contributed to confusion
among DACA recipients about their right to enroll in Marketplace or BHP coverage.

Furthermore, CMS’s proposed change will place considerable burdens on SBEs and the two
BHP states, requiring them to reverse current processes and change their systems, mid-year, to
terminate coverage for existing enrollees and halt future enroliment for DACA recipients.
Additionally, CMS’s estimates of the time and cost burden for SBEs and the BHP states do not
appear to take into account expenditures related to customer outreach and education, changing
call center scripts and website copy, and training for call center workers and consumer
assisters.

terminating coverage when enrollees underpay premiums by a de minimis amount. Specifically,
CMS would eliminate the options, finalized in the plan year 2026 payment notice, to provide
fixed-dollar thresholds and gross premium percentage thresholds. This change has not yet
taken effect.

Long-standing regulations permit insurers to set a minimum percentage of the consumer’s
premium share (a “net premium percentage threshold”) that they will accept for purposes
effectuating enroliment (referred to as a “binder payment”) or avoiding triggering a three-month
grace period or termination. For example, if a consumer’s full premium is $400, of which APTC
covers $300, and the issuer permits a net premium threshold of 95%, the consumer satisfies the
threshold so long as they pay at least $95 (95 percent of the $100 net premium).

This threshold provides relief where a consumer makes a nearly complete payment. But it does
not help if the consumer owes only a minimal amount and pays a smaller share. For example, if
the full premium was $400, APTC was $398, and the consumer paid none (or even $1.50) of
their $2 share, a net premium threshold of 95% would not protect the consumer, since they
would not have paid 95% of their $2 net premium.

To address such situations, the 2026 payment notice created two additional threshold options.
First, insurers could set a threshold of no less than 98 percent for the combined premium paid
by APTC and the consumer (a “gross premium percentage threshold”). Second, insurers could
set a dollar value for permissible non-payment (a “fixed-dollar threshold”), which had to be no
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more than $10. The rule also clarified that, for the existing option (the net premium percentage
threshold), a threshold of at least 95 percent of the net premium would be considered
reasonable.

Current rules include some significant constraints on the new options. Both apply for purposes
of triggering grace periods and coverage loss, but not for binder payments. As a result, an
enrollee with even a very small or nominal premium must make a payment to effectuate
coverage. Second, insurers may offer only one of the percentage-based thresholds. Finally, all
of the options are based on the accumulated non-payment. For example, if the insurer has a
dollar-value threshold of $5 and a consumer underpays by $3 for two consecutive months, the
accumulated shortfall of $6 is considered as exceeding the $5 threshold.

Offering such thresholds is generally optional for insurers, and states may also limit them using
insurance regulatory authority.

CMS now proposes to eliminate both new threshold options before they take effect,
preemptively reducing the flexibility afforded to states and insurers. Insurers’ flexibility would be
limited to offering only net premium percentage thresholds. As a result, de minimis non-
payments would continue to result in coverage loss. CMS estimates that this change would
reduce APTC payments by about $820 million in 2026.

The agency justifies this proposal based on continued reports of enroliment fraud tied to
brokers, which they say indicate that anti-fraud measures to date have been insufficient. CMS
notes that it received 7,134 consumer complaints of improper enroliments in December 2024,
an increase from 5,032 in December 2023, and that complaints in 2024 overall were up from
2023.

This explanation does not reasonably support the proposal for several reasons. First, CMS’s
measures to reduce broker fraud were phased in over the course of 2024, so the annual figures
shed little light on their impact. Indeed, CMS released data in October finding “a dramatic and
sustained drop across several key metrics that indicate that Marketplace system changes that
were implemented in July 2024 are having the desired effect of successfully preventing
consumers from being switched to different plans or enrolled in coverage without their informed
consent.” Moreover, CMS provides no evidence that this fraud—which has been tied to
brokers—is related to premium payment thresholds. Such a connection seems especially
unlikely given that the options CMS proposes to abolish have not yet taken effect, so they
clearly have played no role in fraud to date.
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CMS proposes to allow issuers to condition new coverage on the repayment of outstanding
premium debt for prior coverage. This policy is confusing for consumers, violates the statute,
and will worsen Marketplace risk pools.
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CMS confirmed this intent when, during the comment period, it released a revised final actual
value calculator reflecting the changes in the proposed rule, which commits the agency to
finalize certain policies as proposed.

In short, CMS has made clear that it does not intend to meaningfully consider comments, as
required by the APA.

In addition, we note that by deciding to finalize certain provisions of the rule before
consideration of public comments, CMS has also restricted the administrative record on which
the agency can rely in defending their choices regarding those provisions as non-arbitrary. CMS
had decided and committed the agency to finalize many of the policies in the rule before the
comment period for the proposed rule had closed. Therefore, any analysis that CMS conducts in
response to comments—and any explanation that appears in the final rule preamble—is a post
hoc justification. Such analysis will have occurred entirely after CMS had committed the agency
to finalize the policies as proposed and cannot be treated as analysis that the agency
considered in the course of reaching a non-arbitrary decision to finalize. CMS will generally be
limited to the analysis that it provided in the preamble to the proposed rule, unless the agency
can make a specific showing that any additional considerations were weighed internally by the
agency before release of the AV calculator. Attempts to cite the final rule preamble for this
purpose have been foreclosed by the agency.

CMS provides an unusually short comment period for the rule, despite its great complexity. The
comment period is just 23 days from when the rule was published in the Federal Register
(March 19, 2025) to the deadline on April 11.

The short comment period is especially troubling because of CMS’s request for comments on
the methods and results in the regulatory impact analysis. Such analysis requires detailed
modeling work, which is impossible in the timeframe provided. CMS should extend the comment
period, providing a minimum of 90 days from the announced extension.

The short comment period is likely connected to speedy effective dates for several provisions.
Many of the proposed changes would be impossible for Exchanges to implement in the
timespan contemplated. When it announces an extension of the comment period, CMS should
also delay these proposed effective dates.

Sincerely,

Jason Levitis
Senior Fellow
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The Urban Institute

Christen Linke Young
Visiting Fellow
The Brookings Institution

Sabrina Corlette

Research Professor
Georgetown University
McCourt School of Public Policy

Organizational affiliations of the authors are listed for identification purposes. The views
expressed in this comment are those of the authors and do not necessarily represent those of
their organizations or funders.
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GOVERNING
FOR
IMPACT

April 11, 2025

Submitted via www.regulations.gov

Secretary Robert I. Kennedy, Jr.
Department of Health and Human Services
Hubert H. Humphrey Building

200 Independence Avenue, S.W.
Washington, DC 20201

Acting Administrator Stephanie Carlton
Centers for Medicare and Medicaid Services
7500 Security Boulevard

Baltimore, MD 21244

Re: Comment Regarding “Patient Protection and Affordable Care Act; Marketplace
Integrity and Affordability” Proposed Rule, Docket No. CMS-9884-P, 90 FR 12942 (Mar. 19,
2025)

Dear Secretary Kennedy and Acting Administrator Carlton:

Governing for Impact (“GFI”) submits this comment on a proposed rule, “Patient Protection and
Affordable Care Act; Marketplace Integrity and Affordability” (“the proposed rule”), issued by the
Centers for Medicare and Medicaid Services (“CMS”) of the Department of Health and Human
Services (“HHS”).! GFl is a regulatory policy organization dedicated to ensuring that the federal
government operates more effectively for everyday working Americans.” We appreciate the
opportunity to comment, and we write in opposition to several provisions within the proposed rule
that fail to satisfy the Administrative Procedure Act’s (“APA”) rulemaking requirements and run
afoul of the text and spirit of the Affordable Care Act’s (“ACA”) relevant statutory mandates.’

Additionally, in a separate comment,* we urged the agencies to extend the comment period (and
adjust the effective date(s) of the rule, if finalized) to give stakeholders adequate time to consider and
meaningfully respond to the proposed rule. Given the shortened comment period and—in some
instances—inadequate agency justification and supporting record, we limit our comment to the
following program categories and specific changes within those categories: (1) the Special
Enrollment Period for certain low-income individuals, (2) re-enrollment and auto-enrollment, and
(3) income verification requirements.

Together, these proposals would undoubtedly strip individuals and families of affordable healthcare,
likely leaving many uninsured. As we argue in detail below, CMS has not met its burden to justify

190 FR 12942 (Mar. 19, 2025).

* Governing for Impact, https://governingforimpact.org/.

® See generally 5 US.C. § 551, et seq., 42 U.S.C. § 18001, e seq.
* GFI Comment on Docket No. CMS-2025-0020-011, https:/ /www.regulations.gov/comment/CMS-2025-0020-10625

(Posted April 4, 2025) (requesting an extension of the comment period).
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CITY OF COLUMBUS, et al.,
Plaintiffs,

V. Case No. 1:25-cv-2114

ROBERT F. KENNEDY, JR., et al.,

Defendants.

ADDENDUM OF ADMINISTRATIVE RECORD MATERIALS CITED IN
PLAINTIFFS’ MEMORANDUM IN SUPPORT OF THEIR
MOTION FOR SUMMARY JUDGMENT
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emphasize that the comments herein support SNHPs in their efforts to serve these vulnerable
communities.

We wish to note the following overarching themes throughout our comments:

Cost to Consumers: CMS notes that the proposed regulation was promulgated in response to
President Trump’s Executive Order on January 20, 2025 entitled “Delivering Emergency Price
Relief for American Families and Defeating the Cost-of-Living Crisis.” We are extremely
grateful for CMS’ focus on reducing costs for consumers and wish to note that the high costs of
health care have a significant impact on not just low, but middle-income families cost of living
burden. As the cost of health insurance increases, many consumers are forced to choose between
purchasing coverage and affording basic necessities such as food, gas, and housing. ACAP’s
analysis finds some of the proposed regulatory changes presented in this rule would reduce costs
to consumers, however, others may significantly increase costs to consumers. We are concerned
that the latter proposals are at odds with the President’s Executive Order and urge CMS to
reconsider those provisions.

State Autonomy & Flexibility: States’ abilities to govern as they see fit, based on the needs of
their residents, have long been a conservative value and priority. While we recognize that the
Federal government may, in certain circumstances, appropriately supersede state flexibility, we
wish to note that a number of the proposed changes would hinder such state flexibility without
meeting that higher bar. The Affordable Care Act permitted states to establish their own
exchanges specifically so that they would be able to respond to differing needs of their residents;
however, the proposed rule would eliminate many such flexibilities associated with a State Based
Exchange (SBE) instead of the Federally Facilitated Exchange (FFE). We urge CMS not to place
additional federal restrictions on SBEs.

Effective Dates: CMS proposes varying effective dates, with some provisions effective
immediately. ACAP agrees that some should be effective immediately, but any provisions that
would impact plan design or rates for PY 2026 should be delayed to PY 2027. ACAP’s member
plans have already begun developing products for PY 2026, with QHP application filing
deadlines in some states due as early as April 25, just 10 business days after comments on this
rule are due to CMS. Many additional states having filing deadlines of May 15. Even if CMS is
able to respond to comments and issue a final rule in short order, this would lead to significant
operational issues and business uncertainty. Such changes are likely to have a disproportionate
impact on ACAP’s member Safety Net Health Plans, which tend to be smaller plans that are
unable to make sweeping, wholescale changes in short order. Accordingly, we urge CMS to
delay implementation of many of the provisions in the proposed rule until the following plan
year and work to finalize any PY 2026 changes as expeditiously as possible.
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related to these provisions are minimal and urge CMS to retain this greater flexibility for issuers
to determine whether and what type of premium payment threshold to institute, based on what
they believe is most appropriate for their enrollee characteristics and actuarial calculations.

Annual Open Enrollment Period: ACAP strongly objects to CMS’ proposal to shorten the
annual open enrollment period to 45 days, running from November 1 to December 15 of a given
year. Regardless, if CMS moves forward with its proposal, we urge it to delay the effective date
until PY 2027 given the uncertainty as to whether Enhanced PTCs will be extended after
December 31, 2025. Finally, ACAP urges CMS to preserve state flexibility and to continue
allowing SBEs to set their own open enrollment timelines.

Monthly SEP for Consumers Below 150 Percent FPL: ACAP supports CMS’ proposal to
eliminate the 150 percent FPL SEP. ACAP’s member SNHPs have experienced both adverse
selection from SEP abuse as well as seen a substantial and problematic increase in unauthorized
plan enrollments and unauthorized plan switches and applauds CMS’ efforts to address these
issues through this policy change.

Pre-Enrollment Verification for Special Enrollment Periods: ACAP supports CMS goal of
increasing SEP verifications and would support a modified version of its current proposal. We
urge CMS to adjust the 75 percent requirement to provide some flexibility or instead permit
Exchanges to verify the SEPs that are most at risk of abuse. We also urge CMS not to limit state
flexibility and to permit SBEs to continue to establish their own pre-enrollment verification
standards.

Prohibition on Coverage of Sex-Trait Modification as an EHB: ACAP objects to CMS’
proposal to prohibit coverage for sex-trait modification as an essential health benefit (EHB)
beginning in PY 2026. Issuers will be faced with significant financial and operational burden
associated with the systems and utilization management changes necessary, as sex-trait
modification does not fall outside the 10 EHB categories but rather is made up of numerous
services that span multiple EHB categories and are otherwise used regularly for reasons other
than sex-trait modifications. ACAP is further concerned by the timeline for PY 2026
implementation and urges a delay in the effective date if CMS moves forward with the proposal.

Premium Adjustment Percentage: ACAP opposes CMS’ proposed change to the premium
adjustment percentage methodology. If CMS moves forward with this proposal, we urge CMS to
delay its effective date until PY 2027, as an immediate effective date would lead to significant
operational and business implications for issuers. Changes that impact product design, including



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26  Page 8 of 241



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26  Page 9 of 241



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26  Page 10 of 241



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26  Page 11 of 241



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26 Page 12 of 241

difficulty predicting their annual income, and may reasonably assume they will be able to work
additional hours in the coming year, receive a promotion, or a variety of other things that could
increase wages. As long as PTC eligibility is conditioned on the upcoming year’s income, there
must be ways to account for changes to income that an enrollee may be aware of but are not
included in previous year’s tax data. CMS references a recommendation from GAO that it should
implement a verification process for “when attested income amounts significantly exceed income
amounts reported by IRS or other third-party sources.” As such, in conjunction with the fact that
many low-income enrollees’ incomes are variable, CMS may want to consider a threshold
amount after which point it verifies income, such as a certain percentage or dollar amount above
the previous year’s income, rather than simply a blanket verification at 100 percent FPL. For
example, it would not be unreasonable that someone whose reported income was 99 percent FPL
could have an estimated income the following year of 110 percent FPL—which would represent
not even a $1,000 difference. ACAP believes it is important to balance verification requirements
with ensuring that lower-income consumers who should legitimately receive PTCs are able to do
s0. We urge CMS in its efforts to ensure that consumers who should not receive tax credits do
not inappropriately receive them, not overcorrect to the point where consumers who are eligible
are prevented from receiving APTCs, without which they are unlikely to be able to afford health
insurance at all. For example, it is unlikely that a consumer earning $15,000 annually could
afford a full monthly health insurance premium up front and wait until tax reconciliation for
repayment. Further, if these policies go into effect and large numbers of consumers lose
coverage, issuers including ACAP’s member SNHPs, will need time to consider the risk pool
impact and adjust premiums accordingly.

Further, ACAP believes that reports of millions of ineligible consumers inflating their incomes in
order to receive PTCs are overestimated. Specifically, a 2024 report' alleges widespread
enrollment “fraud” in the health insurance Marketplace in the form of consumers overestimating
their incomes, and that millions more consumers enrolled in $0 coverage with maximal APTCs
than were eligible for them. However, given that CMS uses the same methodology for which the
report relies, we wish to note that there are—as even CMS notes—a variety of issues embedded
in it. Additionally, the methodology does not take into account recent policy changes tied to
enrollment years. Given these issues, we urge CMS to refrain from making policy decisions
based on such analysis. Specifically, the report—and CMS’ Impact Assessment—has a variety of
limitations™ that should be considered:

e Compares data from different data sets. CMS acknowledges that use of different data sets
is a limitation. Namely, the methodology uses: the Census Bureau’s American Community
Survey 2022 data, which is self-reported; Treasury tax data from 2020; and Marketplace
public use file enrollment data. These different data sources do not allow for a direct
comparison since there are differences between verified data and self-reported survey
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responses as well as differences in how the sources measure income and household size. For
example, Census data counts anyone living in a single household as one unit, while tax data
counts individuals as one household based on whether they file singly instead jointly, even if
they live in the same household. Additionally, Census data includes income sources like
workers compensation or educational assistance, which are not included as income for tax
data purposes.” By comparing these two datasets, the report identifies consumers as
“ineligible” even though they may well be eligible based on actual enrollment rules.

e Compares data from two different years and does not adjust for the impact of Medicaid
redeterminations. Further, we are concerned that by comparing the number of low-income
consumers eligible for the tax credits using 2022 data (before Medicaid redeterminations
began in 2023) with actual enrollment data from 2024, the analysis necessarily will produce
an inaccurate result. Medicaid redeterminations resulted in a significant increase in
consumers eligible for PTCs. Given that over 25 million consumers were disenrolled from
Medicaid as a result of the continuous coverage redeterminations, it is highly likely that
many of those enrollees became newly eligible for maximum APTCs. Given that CMS’
Table 15 does not adjust for this in its comparison of enrollments to 2023 and 2024 potential
enrollee data, we urge CMS to adjust for this in its analysis and wait for additional years of
the survey data used to determine eligibility, in order to determine whether the increases seen
in 2024 were in fact improper or largely in response to a change in policy that made
consumers more consumers eligible for $0 coverage.

e Does not account for changes made by CMS to address broker fraud. Finally, 2024 saw
widespread fraud by unscrupulous agents and brokers that enrolled consumers in coverage
without the consumers” knowledge or consent as a way to increase commissions. The
prevalence of these actions undoubtedly inflated Marketplace enrollment. In response, CMS
instituted new policies and procedures to curb unauthorized enrollments and unauthorized
plan switches, although that is not reflected in CMS’ analysis. Even more so, however, there
are other proposals within this rule that will further limit improper enrollments by brokers
and web-brokers—helping address this issue. Accordingly, we believe CMS should wait
until data is available showing the full impact of these changes before making additional
changes to verification rules for consumers that may have a data mismatch showing that in
the previous year they made less than the poverty level.

For all of these reasons, ACAP believes that concerns driving the desire to change the income
verification process for consumers whose tax data shows they previously earned under 100
percent FPL may be overstated. We urge CMS to update its analysis to correct for these
methodological issues and delay implementation of any changes that would limit the ability of
consumers whose tax data says they make less than 100 percent FPL to access APTCs if they
have reason to believe their income will increase for the coming year.

10
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receiving $0 coverage who do not return to the Exchanges to confirm their eligibility. First and
foremost, this proposal will create significant burden and cost for ACAP’s not-for-profit member
plans. When asked, one ACAP member noted that it would cost more to change the systems and
send the paperwork than the $5 premium. In addition, the $5 is not an extra $5 that the issuer
would be receiving—but rather the same $5 that would have come from APTCs and that will, in
most cases, go back to the consumer at tax reconciliation, leading to a net loss for issuers. Any
costs associated with system updates, mailing invoices, and collecting the $5 premium will be a
loss to the issuer and an increase in issuers’ administrative funds, which must already be limited
under medical loss ratio (MLR) requirements. Such costs will need to be offset and will therefore
necessitate an increase in premiums across the board — both for consumers receiving APTCs and
consumers that self-pay the full cost of premiums.

Further, issuers will need to account for changes to the risk pool that will result from the
consumer confusion associated with receiving a $5 bill for coverage that they know is supposed
to be $0 and thus dropping off coverage or entering their grace period and eventually having
their coverage terminated. It is safe to expect that healthier consumers are more likely let
coverage lapse if they believe their premiums have increased, which will again have a resulting
destabilizing impact on the risk pool and require issuers to factor those changes into rates—again
increasing premiums across the board and continuing the cycle. Instead, the current reenrollment
process helps stabilize the risk pool by retaining lower risk enrollees who are the least likely to
actively re-enroll. CMS notes in its impact assessment that it believes that the number of
enrollees who would have their coverage terminated due to non-payment of the $5 premium is
low “given the nominal expense associated with the proposed APTC adjustments.” We disagree,
as even $5 is not nominal for the lowest-income Marketplace consumers. Study after study has
shown that consumers are extremely price-sensitive, and that even a nominal increase in
premiums can lead consumers to drop coverage.”

From a consumer confusion standpoint, ACAP also has noted that CMS is not providing any
guidance for notice requirements that would help educate consumers that they still may be
eligible for $0 coverage and that $5 is not necessarily their new cost. If CMS moves forward
with this proposal, we encourage CMS to first provide guidance on consumer notification
requirements so that consumers have some awareness of the requirements and that some issuers
do not use this as a way to back-door cherry-pick enrollees.

ACAP strongly opposes CMS’ alternate proposal of the complete withholding of APTCs from a
consumer who was previously receiving $0 coverage. It is highly unlikely that any consumer
receiving $0 coverage in one year would have such an income increase that they would no longer
qualify for any premium tax credits and we believe that the consumer confusion and business
impacts on our member SNHPs outweigh the potential that some consumers would re-verify
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their income information. Instead, consumers who receive such a large premium bill are likely to
ignore it—effectively entering the grace period and losing coverage and destabilizing the risk
pool. We believe such a destabilization of the risk pool, with up to 2.7 million enrollees being
impacted, far outweighs any other considerations. In addition, as CMS notes, it “is likely to
create a significant debt to the issuer, since the enrollee is unlikely to be able to pay the full gross
premium.” It could cause significant, long-term harm to the consumer since it would also impact
their ability to effectuate new QHP coverage due to the proposal that would allow issuers to
attribute past-due premiums to effectuate new coverage. This could be devastating to a consumer
who thinks that the bill is a mistake and disregards it, for example.

CMS notes that this proposal is to address one of the “most concerning” reasons for improper
enrollment: agents, brokers, and web-brokers improperly enrolling a consumer into a QHP with
$0 premiums. However, CMS is instituting a number of other provisions herein, which, in
conjunction with CMS” actions in 2024 to curb unauthorized plan switching, should have a
significant impact on such unscrupulous behavior. We urge CMS to wait until additional years of
data are available to determine whether there continues to be an issue with nefarious behavior
from brokers before instituting this policy, which would have a significant, broad impact on
millions of consumers who are legitimately receiving APTCs. Along the same lines, CMS notes
that it 1s concerned that some consumers will have inadvertently remained enrolled even after
obtaining other coverage, which may lead to a tax liability. However, there are a limited number
of consumers who will be impacted by this issue with duplicate coverage, and it is their
responsibility to cancel their Exchange coverage in such a scenario or risk paying back the tax
liability. Similarly, we also do not believe that this concern outweighs the concern of millions of
consumers who might otherwise lose coverage if this proposal is finalized.

Finally, it remains to be seen whether the Enhanced PTCs will be extended; if they are not
extended by Congress, the number of consumers eligible for a $0 plan will drop significantly and
be largely limited to consumers who have purchased bronze plans, as all consumers—even those
at just 100 percent FPL—would be required to pay a percentage of their income (1.82 percent for
2025) for the second-lowest-cost silver plan and the issue of automatic re-enrollment into silver
plans would become moot. We urge CMS to wait until PY 2027, after the scheduled expiration
of the Enhanced PTCs, to see whether and how Congress acts before finalizing this proposal.

We also believe that CMS could achieve its stated goal by other means, particularly if tax or
other income data is available, and urge CMS to consider alternatives before moving forward
with this proposal.

ACAP strongly opposes CMS’ proposal to require that any consumers receiving full APTC
payments who do not actively reverify their income instead be charged 85 per month until they

do so. ACAP also strongly opposes CMS'’ alternate proposal, which would remove full APTC
13
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needs, as agents and brokers may have more limited time to help with plan selection, for
example. ACAP’s member plans have noted that they have heard from their broker partners that
they have struggled to enroll everyone during even the most recent open enrollment period, and
that the shortened OEP would be a burden. ACAP’s member plans also note that they have seen
significant enrollment gains between December 15 and January 15. Reducing the OEP by 30
days—a 40 percent reduction—will cause significant operational burden for small issuers, such
as ACAP’s members.

Consistency is important to ACAP’s member plans from a business continuity standpoint. We
wish to note that all but 4 OEPs have been 75 days or longer. In fact, twice as many OEPs have
been 75 days or longer compared to those that have lasted only 45 days. A review of the data
show that enrollment dropped nationwide during three of the four years with a 45 day OEP, with
the fourth year showing only a slight increase in enrollment despite it being the first OEP after
the beginning of the COVID 19 pandemic."

In addition to the business and operational burden as well as consumer confusion, we believe it
remains important that consumers who are automatically re-enrolled in coverage have the
opportunity to change plans after January 1. A consumer may be perfectly happy with their
health plan choice and want to remain in it, only to learn after receiving their January invoice
that their costs have increased, particularly if their plan’s position relative to the second-lowest
silver plan in their market has changed or there has been a change in premiums across the board.
While CMS notes that only a “small number” of consumers have taken advantage of this time to
change plans, we are interested to know the actual and relative numbers and urge CMS to share
this data for additional consideration. We do think, however, that it is important to retain this
option for consumers who many otherwise be inadvertently impacted.

CMS also solicits comment on whether to delay this provision until 2027 OEP given the
uncertainty around the extension of the Enhanced Premium Tax Credits, as they are currently set
to expire at the end of December 2025. If CMS does decide to move forward with shortening
open enrollment, ACAP urges CMS to delay such a change until the 2027 OEP, as consumers
may need additional time to change plans if the tax credits are not extended. Without such
flexibility, consumers may well be liable for significant, unexpected premium increases in order
to keep their insurance coverage current.

Finally, CMS also proposes to require SBEs adopt the shortened, 45-day open enrollment period
and solicits comments on whether states should be permitted to extend their open enrollment
period through a blanket SEP. ACAP objects to CMS’ proposal and urges CMS to let states
continue to set their own open enrollment periods and establish SEPs where appropriate. For
example, in the case of a natural disaster, consumers in the affected state may need additional

time to enroll in coverage or to track down and provide income documentation. We believe it is
16
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that are performed to complete sex-trait modification are also performed for many other
reasons—such as a hysterectomy to treat or prevent cancer, infection, or even endometriosis; or
hormone therapy to treat menopause, cancer, any number of endocrine disorders, or as part of
continued treatment after a hysterectomy. It is vital to ensure that implementation of this
proposal does not place undue burden or delay on access to potentially life-saving care.

CMS’ proposal would require issuers to in some way filter their claims to exclude certain
services only in certain cases; the operational burden of doing so would be tremendous for
ACAP’s member SNHPs, particularly when it comes to pharmacy claims. Implementing such a
policy would require significant, expensive systems changes and the ongoing cost of filtering
such services or implementing a prior authorization requirement would far exceed the cost of
providing such services. This poses a particularly significant financial burden on small, regional
and single-state issuers, such as ACAP’s member plans. Issuers will be forced to raise premiums,
ultimately increasing costs for consumers.

CMS’ notes that some states may require sex-trait modification as a benefit mandate, which
would require states defray the cost. Again, the ongoing cost of implementing this provision
would cost more than the benefit cost that states would be required to defray—adding to already
slim administrative costs based on MLR requirements. Further, some states have not established
a benefit mandate for sex-trait modification but have made clear that denial of such coverage
would go against broader, existing nondiscrimination rules. Issuers would need additional
guidance as to how to implement conflicting requirements in such cases.

Finally, ACAP is concerned about the tight timeframe for implementation by PY 2026 and
would urge delay if CMS moves forward with its proposal. Implementing new systems and
utilization management processes is resource intensive and will be difficult to implement in short
order, especially given tight timeframe from when this rule will be finalized and when QHP
applications and rates are due.

ACAP objects to CMS’ proposal to prohibit coverage for sex-trait modification as an essential
health benefit (EHB) beginning in PY 2026. Issuers will be faced with significant financial and
operational burden associated with the systems and utilization management changes necessary,
as sex-trait modification does not fall outside the 10 EHB categories but rather is made up of
numerous services that span multiple EHB categories and are otherwise used regularly for
reasons other than sex-trait modifications. ACAP is further concerned by the timeline for PY
2026 implementation and urges a delay in the effective date if CMS moves forward with the
proposal.

20
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require payment of premium debt from prior contracts outweighs CMS’s prior finding
that this policy creates obstacles to accessing health insurance that disproportionately
impact low-income individuals.

If the change is finalized, Oregon recommends limiting issuers to requiring payment of
premium debt from prior plan years to the preceding 12 months as a condition of
effectuation. Allowing issuers to pursue debt from past years without limitation could
lead some consumers to build insurmountable levels of premium debt, effectively barring
them from the commercial insurance market.

B. Part 155 - Exchange Establishment Standards and Other Related Standards Under the
Affordable Care Act

1. Definitions; Deferred Action for Childhood Arrivals (DACA) (§ 155.20)
If HHS finalizes this proposal, Oregon urges HHS to provide a safe harbor for DACA
recipients, protecting them from repayment of advance PTCs (APTC) paid in between the
effective date of the rule and the termination of their coverage by the relevant exchange.
Ideally, HHS would delay the effective date of this provision until January 1, 2026 to
give affected people time to obtain other coverage and to give exchanges time to notify
and help transition impacted people to other coverage. Additionally, state exchanges will
need some time to operationalize this proposal and remove DACA recipients from their
rolls because it’s unclear how state exchanges can determine the DACA status of any
particular individual.

2. Standards for Termination of an Agent’s, Broker’s, or Web-broker’s Exchange
Agreements for Cause (§ 155.220(g)(2))

HHS has requested comments on the following questions:

e What are States’ oversight practices with respect to impermissible conduct by agents,
brokers, and web-brokers for the State Exchanges? How are such standards working?

Oregon has a well-regulated insurance market, which is likely the reason Oregon has not
experienced issues related to fraudulent plan switching.

e Are there other measures HHS should take to assist consumers who have been enrolled in
QHP coverage through the FFEs or SBE-FPs, or switched to different coverage, without
their consent to ensure they are held harmless for improper enrollments that are the result
of noncompliant behavior by agents, brokers, and web-brokers?

Victims of fraudulent plan switching should be given a special enrollment period that
provides for coverage retroactive to the day of the fraudulent switch. The special
enrollment period should begin the day the consumer learns of the fraudulent enrollment.
HHS should transfer any APTCs paid or credited after the switch to the consumer’s
original insurer, and victims should be given additional time to pay any premiums not
covered by the APTCs.
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6. Part 156 —Health Insurance Issuer Standards Under the Affordable Care Act, Including
Standards Related to Exchanges
a. Prohibition on Coverage of Sex-trait Modification as an EHB (§ 156.115(d))

Oregon opposes the proposal to amend §156.115(d) to prohibit coverage of “sex-trait
modification,” also described as “gender-affirming care™ as an essential health benefit
(EHB) by issuers of non-grandfathered individual and small group market health
insurance coverage.

The proposal deviates from the long-established procedures for states to set and update
EHB, without taking into account that there may be local variation in how “sex-trait
modification” is covered by health benefit plans. In Oregon, all commercial health benefit
plans, including employer sponsored plans, are required to cover gender-affirming care
by state law. This has been true since at least 2013, pursuant to Oregon Insurance
Division Bulletin INS 2012-1 (which has since been superseded by DFR 2016-1) which
required coverage of gender-affirming care under the state’s insurance non-
discrimination law and has since been codified under HB 2002 (2023) as ORS 743A.325.

The relevant inquiry for what should be considered EHB should remain what is covered

by a typical employer sponsored plan in that state. A declaration that a particular service

must be excluded from EHB is inconsistent with the prior application of the law by CMS
and the plain text of the ACA.

The proposed rule argues that coverage of gender-affirming care by employer plans is
rare because the population that seeks gender-affirming treatment is small, by reference
to EDGE data. This is not an appropriate method to establish the rate at which a service is
covered. By analogy, consider the coverage of treatment for any rare disease: by the same
logic as is presented to justify the proposed rule, we could conclude that most health
insurance does not cover treatment for rare diseases.

Furthermore, Oregon finds that the definitions of “male” and “female” presented in the
proposed rule would exclude many individuals who are not transgender, including
intersex individuals, and individuals who have had surgeries to remove parts of their
reproductive systems to treat cancers and other illness unrelated to gender identity.
CMS has requested comments on areas where a medical condition other than gender
dysphoria may require “sex-trait modifying” treatment. As currently drafted, there is a
risk that the rule would bar coverage of treatments for precocious puberty, menopause,
perimenopause, and low testosterone in men.

Finally, Oregon recommends that CMS not proceed with this amendment until the
various lawsuits enjoining application of Executive Order 14146 are resolved.

Premium Adjustment Percentage (§ 156.130(¢))

,
o
gy
P
o
Lk
7.
(%
%
o
[
s
(A
/;"/A'
v



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26  Page 34 of 241

Oregon opposes the proposal to change the methodology for calculating the premium
adjustment percentage (PAP). The justification for the proposed rule indicates that the
proposed methodology would result in a PAP 7.2 percentage points higher than the PAP
published under the current methodology. With enhanced PTCs scheduled to expire at the
end of 2025, many consumers are expected to experience a premium shock that could
destabilize the individual insurance market. Changing the PAP methodology in a way
that increases the required consumer contribution to monthly premiums will only
exacerbate this problem.

If the proposed change to the methodology is to be adopted, Oregon urges HHS to delay
implementation of the proposal until the market is able to recover from the impact of the
expiration of the enhanced PTCs.

a. Maximum Annual Limitation on Cost Sharing for PY 2026
Oregon opposes the proposal to increase the plan year 2026 maximum annual limitation
on cost sharing, which would represent a 4.4 percent increase relative to the previously
published 2026 plan year parameters. This change would significantly increase the cost
burden on consumers with individual market insurance, with the potential to exacerbate
existing affordability challenges with premiums and inflation generally.

b. Reduced Maximum Annual Limitation on Cost Sharing for PY 2026

Oregon opposes this proposal. Increasing the maximum cost-sharing limitation does not
increase affordability. In addition, HHS has already released a final actuarial value
calculator and premium adjustment percentage guidance for Plan Year 2026. Unless a
change improves affordability, HHS should refrain from changing plan design guidance
after it has been disseminated because such changes create additional work for states and
carriers, as they must re-evaluate plan designs and determine if modifications are
required. Moreover, this particular proposal will allow carriers to offer plans that are
significantly poorer quality, without giving states enough time to set standards and
maintain plan quality. Oregon suggests that HHS abandon this proposal for the 2026 plan
year.

8. Levels of Coverage (Actuarial Value) (§§ 156.140, 156.200, 156.400)

Oregon opposes the proposal to modify the de minimis ranges for individual and small
group plans. The current methodology allows for a much more effective ‘apples-to-
apples’ comparison of the coverage offered at different metal tiers. Widening the de
minimis range, particularly on the negative side, could allow plans of different tiers to
have actuarial values within 4 percentage points of each other. This creates a risk of
consumer confusion while shopping plans and could lead to a consumer purchasing a
plan that is less generous than they expected if it is on the low end of the ‘de minimis
range.
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documentation of fraud. 2) To the extent that part of the justification for this rule is to offset
the impact of the potential lapse in enhanced premium tax credits on the insurance risk pools in
the marketplace, the best approach would be for Congress to simply renew the tax credits, and
for CMS to pull back this rule accordingly. 3) The scope of the changes in this Proposed Rule
with its multiple components requires a longer public comment period with sufficient time to
garner the perspectives and impact of all impacted stakeholders.

To be more detailed in our overarching concerns with the approach taken in this rule, Families
USA agrees with CMS on the need to address the issue that some brokers, agents, and lead
generators have been responsible for large-scale unauthorized enroliments and abuse of the
marketplace in certain states.? A lawsuit alleging fraud and RICO violations by several web-
brokers and lead generators is pending,® and the U.S. Department of Justice recently charged
the president and CEO of an insurance broker firm with fraud.* In general, these brokers and
agents change consumers’ health plans without authorization in order to increase their
commission. This directly harms consumers and families by weakening the quality of their
health care coverage and increasing consumers’ financial exposure to potentially uncovered
health care services.” But the Proposed Rule does not offer appropriate targeted solutions to
address this real concern. Importantly, this unauthorized enrollment occurred only in certain
states: states where brokers and agents are allowed to enroll people in plans using private
websites, without the consumer visiting HealthCare.gov or a state-based marketplace.®
Efforts to address this fraud and/or abuse should therefore be focused on the use of these
private websites and on strengthening regulation and oversight of the brokers, agents, and
lead generators who are driving the abuses. To that end, most of the proposed policy changes
contained in this rule are misguided in addressing concerns about abuse within the
marketplaces and fail to target real fraud in the program. Instead, if finalized, this Proposed
Rule will only serve to create obstacles for everyday Americans seeking to enroll in subsidized
marketplace coverage which will result in reductions in legitimate enroliment, especially for
low-income applicants.

The Proposed Rule also makes the premature assumption that the enhancements to premium
tax credits will expire at the end of the year, as is the case under current law, and assumes that
the higher costs of coverage will discourage healthy people from enrolling in the marketplace.
The Proposed Rule uses this hypothesis to justify many of its changes. As such, the best solution
to address these issues is to work with Congress to extend the tax credits beyond December
2025, which is actively being discussed by bipartisan lawmakers. Such an extension would
obviate many of the concerns regarding possible changes to risk pools noted in the justification.
Either way, but especially if Congress acts to extend the enhanced premium tax credits, we
urge CMS to significantly revise this rule to ensure stability in the ACA marketplace.

Finally, we are deeply concerned that given the depth and breadth of changes being proposed
to both the Federal Marketplace and State-Based Exchanges, including an aggressive timeline
for implementation, CMS has not provided sufficient time for health care stakeholders to
provide public comment. A mere 30-day public comment period is often insufficient in allowing
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for suspected fraud that may cause imminent or ongoing harm to consumers or that risks the
accuracy of eligibility determinations, and then to terminate the agent’s, broker’s, or web-
broker's agreement upon finding a violation of HHS standards or agreements, if the matter is
not resolved within 30 days from the date of notice (45 CFR 155.220(g)(5) and (k)(3)). Setting an
explicit evidentiary standard, as proposed, will further help CMS protect consumers from bad
actors.

This provision builds on important policy change finalized by CMS in the 2026 Notice of Benefit
and Payment Parameters, in which CMS strengthened its compliance reviews, established
greater authority to suspend the ability of an agent or broker to transact business with the
Exchange (45 CFR 155.220(k)), and updated model consent forms that can be used to document
consumer review and confirmation of enrollment changes. Taken together, these changes mark
an important step forward in strengthening oversight and accountability over the fraud and
abuse driven by brokers and agents in the marketplace.

Importantly, CMS asks for input on other approaches to assist consumers who were switched to
a different health plan by brokers or agents without their consent. Families USA offers the
following:

L]

If CMS continues to allow enhanced direct enrollment, rules should: obligate brokers
to act in the best interest of consumers, require documentation of consumer consent
before a broker receives a commission, and require lead generators to register with the
marketplace and meet marketing standards.?! 2
e To prevent unauthorized plan switches, Families USA further recommends that, once
tested, CMS require use of its updated model consent form and its scripts for
documenting consumers’ review and confirmation of enroliment changes.
e When consumers are wrongfully switched into a different plan, CMS should
retroactively enroll the consumer in their original plan and/or provide an exceptional
circumstances special enrollment period, beginning the date that the consumer learns
of an unauthorized switch, to enroll in the plan of their choice. Rules should assure that
the consumer is held harmless for any medical bills that might exceed the cost-sharing
amount the consumer would have otherwise incurred in the plan they chose.

e CMS should consider ways to better regulate health plan gifts and wellness rewards
programs. We understand from one informant that some agents or brokers use
promises of gifts, such as groceries or prepaid cash cards, as inducements for consumers
to change their plans.? Such gifts are offered by some health plans as an incentive to
participate in wellness activities, such as participating in a wellness screening or
“learning new ways to be healthy.”?* However, malicious agents or brokers may
misrepresent those rewards programs, disappointing consumers who do not actually
qualify and potentially leaving them in a plan that does not meet their needs.?®
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which has given states discretion to include gender-affirming care as part of their EHB
benchmark plans, and would undermine evidence-based medicine and current standards of
care as determined by a diverse range of medical societies and associations.®!

Section 1554 of the Affordable Care Act denies the Secretary of Health and Human Services
from promulgating any regulation that creates unreasonable barriers to individuals to obtain
appropriate medical care.®® The American Medical Association, the American Academy of
Family Physicians, the American Academy of Pediatrics, and the American Psychiatric
Association consider gender-affirming care as a standard level of care.®* Blocking states from
listing these services as an EHB would create an unreasonable barrier to appropriate care.

Additionally, Section 1557 of the Affordable Care Act serves as the civil rights enforcement
provision under the law and prevents discrimination on the basis of race, color, national origin,
sex, age, or disability in certain health programs and activities.®® Section 1557 sets certain
statutory health care rights for patients and allows patients to file legal complaints when their
rights are denied. Under law, Section 1557 provides patients with nondiscrimination
protections based on gender identity and sexual orientation, including protections for
transgender people’s access to care and coverage.®® The Proposed Rule denying “sex-trait
modification” as an essential benefit opens up providers, insurers, and the Administration to
legal challenges for violating nondiscrimination laws.

Care provided to transgender individuals is life-saving care, and in states that have chosen to
include gender-affirming care as an EHB, costs have been insignificant. Less than 1% of the U.S.
population seeks trans health care services and the costs of providing such care is negligible.®” A
review of commercial health insurance claims data found that only 0.11% of enrollees utilize
trans health care services, and the cost of this care amounts to only $0.06 per member per
month.%8

This care is particularly important given that the transgender population in America suffers
from high rates of depression, substance use disorder, and suicidal ideation, much of which is
mitigated by gender-affirming health care.®® The U.S. spends $13 billion on suicide-related
medical care and over $35 billion on substance use disorder treatment each year.” Prevalence
of lifetime suicide attempts and clinical depression among transgender individuals are 40% and
52%, respectively—rates that are nine and six times greater than the general U.S. population,
respectively.”t Access to gender-affirming health care, including both hormone therapy and
surgical care, significantly reduces moderate to severe depression and suicidal ideation in
young trans adults.”? The health supporting benefits of gender-affirming care are widely
recognized by the medical profession and should be accessible to all Americans.

Further, this proposal directly undermines the 2019 HHS Notice of Benefits and Payment
Parameters which gives states the flexibility to establish new standards to update their EHB
benchmark plans and is counter to this administration’s stated goals of managing chronic illness
and disease.” The authority granted to states to update their EHB benchmark plans allows
them to respond to new medical information and scientific studies to inform best practices
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HOW DID TAKE-UP OF MARKETPLACE
PLANS VARY WITH PRICE, INCOME,
AND GENDER?

BENJAMIN HOPKINS
FJESSICA BANTHIN
ALEXAMNDRA MINICOQZZI

ABSTRACT

We estimate the demand for subsidized insurance in the Affordable Care Act marketplaces
using administrative enrollment data for the 39 states that used Healthcare.gov between
2015 and 2017, Our results expand the existing literature ou ratketplace take-uyp, the ex-
tensive margin, in several important ways. First, we provide the first estiniates of price elas-
ticities based on adrinistrative data from states with Federally Facilitated Marketplaces,
which accounted for three-quarters of all muarketplace encollment and include states that
did not expand Medicaid. Our estimates suggest that price elasticities may be lower in our
sample of states than in states such as California (a major data source for other studies),
which expanded Medicaid and pursued policies that may have increased price sensitivity.
Our analysis also yields new evidence suggesting that many people in the coverage gap in
non-expansion states obtain subsidies by reporting income just above the federal poverty
Hne at the tirae of envollment, especially o Florida. Binally, we update the existing litera-
ture describing higher demand for insurance coverage by women by estimating the differ-
ence in take-up rates by gender while controlling for eligibitity for subsidies, finding that
these gender differences persist arnong both voung and older adults.

KEYWORDS: ACA marketplace, demand elasticity, take-up elasticity, wornen’s heaith
nsurance coverage, advanced preroium tax credits

JEL CLASSIFICATION: H51,113,716

i, Iniroduction

During the 2023 open enrollment period, more than 16 million people selected a plan from
the health insurance marketplace established by the Patient Protection and Affordable
Care Act (ACA) (CMS 2023}, As premiums and health-care costs rise and state and federal
governiments continue to change policies refated to the nongroup market, the fundamental
decision to take up marketplace insurance or not—that is, the extensive margin of demand-—
rernains an important area of investigation. Price elasticities are essential for projecting the
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coverage gap are able to obtain PTCs} and shedding light on some predictable ones (women
take up marketplace insurance at higher rates than men).

Curr price elasticity estimates—which are synaller than most existing estimates

uniquely suited to predicting the effects of the numerous changes in federal policy concern-
ing the ACA marketplaces that will be proposed or enacted in the next several years because
of the quality and scope of the data we use to estirnate them. Our analysis is the first to es-
timate price elasticities using household-level administrative data from the FFM, a sample
that includes states that did not expand Medicaid. The existing literature on the extensive
roargin of demwand for raarketplace insurance is reaiuly based on national household survey
data {Frean et al. 2017), which can contain reporting errors, or administrative data from Cal-
Hfornia (Tebaldi 2022; Saltzman 2019, 2021; Saltzman et al. 2021; Tebaldi et al. 2022), which
for mrany reasons is an unosual state. Another paper, Ryan et al, (2022), studied the demand
for individual insurance using 2015 enroliment data from a single broker that operated na-
tionally, while Abraham etal. (2017} studied the internal margin of demand in the ACA mar-
ketplaces using 2014 to 2015 aggregate enroliment data from the FEM. In addition to using
more comprehensive data covering more states than previous work, we also expand the def-
inition: of potential enrollees beyond the uninsured, unlike other studies, to include those
with individoal market plans outside of the ACA marketplaces. The denominator betier re-
flects the environment in which most Americans are deciding whether to forego insurance or
purchase an on- or off-marketplace plan.

We also show that take-up rates are unusually high among very low-income honseholds
and provide evidence that this results from households in the so-called coverage gap—that is,
with incorne less than 100 percent FPL in states that did not expand access to Medicaid—

obtaining subsidiced marketplace insurance, Because incorne volatility is high among low-

income famities (Hannagan and Morduch 2015}, many people who received advanced PTCs
based on the reasonable expectation that they would earn more than the FPL end up earning

less. It is also Jikely that people with very low tncome in states that have not expanded Med-

icaid have a greater incentive to overestimate their annual incornes because of the fack of al-
ternative sources of affordable coverage.

Finally, while it has long been noted that women appear to value health insurance more
than men and obtain insurance at higher rates {Salganicoff and Sobel 2016; Gunja et al.
2017}, there are no current estimates of such higher take-up rates for women versus men
i the nongroup market that accurately account for eligibility for subsidies. More than half
of adult marketplace enrollees are women (53,7 percent of 2022 open enrollment period plan
selections; CMS 2022a). Yet, we find that more men than women are eligible for subsidies
and the predorninance of women in the marketplace 1s because wornen iake up ruarketplace
insurance at noticeably higher rates than men. Further, we find that the differential in take-
up holds for all ages, not just for women of childbearing ages.

The rernainder of our paper is organized as follows. Section 1l provides background on

the ACA health insurance marketplaces. Section HI describes our data and our method for
estimating the number of people who may have been eligible for PTCs, and Section IV out-

Hoes our empirical approach. Section V presents our results, with subsections on net and

gross price elasticities, take-up near the coverage gap, and take-up of marketplace insurance
by wornen. Section VI highlights key sensitivity analysis we conducted. Section VI concludes
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with a discussion of our results and demonstrates the utility of our price elasticities with a
back-of-the-envelope estimate of the effects of the American Rescue Plan Act and Inflation

Reduction Act on coverage. Details on our impuiation of eligibility for PTCs are included in

Online Appendix A and additional sensitivity analyses in Online Appendix B.

. Background

The ACA established health insurance marketplaces through which any US citizen or
fawtully present individual may purchase health insurance plans offered by private issu-
ers. The act also established rules governing plan design, premiums, premium and cost-
sharing reduction subsidies, and processes for enrolling and accessing the subsidies.

Yssuers roay offer plans in four roetal tiers—bronze, silver, gold, and platinum-—with ap-
proximate actuarial values of 60 percent, 78 percent, 83 percent, and 90 percent, respectively.
Sorne marketplace enrollees are eligible for cost-sharing reduction subsidies if they enzoll
in a silver plan, which decreases their cost-sharing and increases the actuarial value of their
plan from 70 to 94 if their family income is between 100 and 150 percent FPL, 87 if it is be-
tween 151 and 200 percent FPL, and 73 if it is between 200 and 25¢ percent FPL? Partly be-
canse these subsidies are available only to enrollees in sibver plans, 73 percent of people
who enrolled in marketplace insurance through Healthcare.gov between 2015 and 2017 pur-
chased a silver plan.

The plans issued through the marketplaces must provide coverage for 10 categories of
essential health benefits, including maternity and newborn care. Previously, maternity ben-
efits were not offered at all, or oniy asa rider.? In addition, all private insurance plans, includ-
ing marketplace plans, must cover certain preventive care services without cost-sharing,
Sonze of these benefits may appeal refatively more to women than to men; mammograns,
for example, can be expensive if not covered by insurance {Borsky et al. 2019). Essential
health benefits requirements are defined by each state.

Under the ACA’s rating rules, issuers may charge people different premiums for the
same plan depending on where they live, whether they smoke, and the number and age
of the household rnembers enrolled in the plan. Notably, issuers are not permitted to
charge people different premiums based on their gender or their expected health spending.
Marketplace enrollees may be eligible to receive premium tax credits (PTCs) that reduce
their out-of-pocket premiums.” Between 2015 and 2017 this inchuded individuals and

2 Lawfully present imumigrants who have income below 100 percent £P1 and ate not ¢l

owing to their immigration status are eligible for a 94 AV silver plan. in addition, American Indians and

Alaska Natives who are members of federally recognized tribes are eligible 1o enroll in plans with zero or

limited cost-sharing.

3 According to the National Women’s Law Center, a5 of 2012 maternity coverage was largely unavailable

irr states that did not mandate the coverage. As ot July 1, 2012, only ntne states mandated maternity covetage
in the individual market (Garrert 2012}
4 PTCs are availabl

& million people enrolled in nongroup insurance outside of the marketplaces, and many of these enroliees

-

only to pecple purchasing nongroup plans through the marketplace. In 2017, about
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take-up of consumers. To ease plan selection and increase price competition, California stan-
dardizes plan designs. To enhance the attractiveness of plans for enrollees, especially those
who are healthier than average, it requires all sitver plans to cover physician visits before
the deductible applies. California frequently extends the open enroliment period, which
may result in higher effectuation rates by low-income enroliees {Drake et al. 2021). Finally,
it engages in extensive marketing that may drive higher take-up rates in general, affect dif-
ferences in take-up between populations, and make consumers more sensitive to net premi-
ams. So, while California is a major market and presents an interesting case study of raethods
designed to increase take-up of marketplace coverage, it is not representative of the rest of the
country.

iti, Data

We use microdata from the Centers for Medicare and Medicaid Services for actual market-
place enrollment and the American Cornrunity Survey {ACS) for potential marketplace en-
rollment and factors affecting demand for marketplace plans. The estimated take-up rate of
marketplace plans is simply the ratio of actual marketplace enrollment to estimated potential
marketplace enroliroent. Marketplace premivrs come from Healtheare.gov’s Qualified
Health Plan {QHP} Landscape file.

A ACTUAL MARKETPLACE ENROLLMENT

For marketplace enrollment, we use confidential microdata on alt FEM enroliees who selected
a plan during an open or special enrollment period and effectuated their enrollment by pay-
ing their first month’s premiumm between 2015 and 2017, The data also indude enrolieey’
modified adjusted gross income relative to the federal poverty line (MAGIPOV) and dates
of insurance coverage, which we use to caleulate full-year-equivalent enroliment {i.e., person-
years). Because enrollees who do not request an advanced PTC are not required 1o report
their income to Healthcare.gov, income is censored in the data for 6.5 percent of enroliees.
We presumme these enroliees were ineligible for the credit. There were a total of 18.4 million
full-year-equivalent effectuated enrollees in states that used Healthcare.gov between 2015
and 2017, When we exclude children, the elderly, and those ineligible for subsidies, total
full-vear-equivalent enroliment is 14.6 million. A majority of these enrollees were women
(56 percent).

B, POTENTIAL MARKETPLACE ENROLLMENT

We rely oo the 201317 American Coromunity Survey five-vear public-use microdata sam-

ple to estimate the nuniber of (and characteristics of ) potential marketplace enrollees

D

3 After enrollees report their expected income and select a plan, they go through a process of income ver-

tfication. In 2015, the FEM adjusted advanced PTC and/or cost-sharing reduction subsidy simounts for

232,000 houscholds that were not able to verify their reported income (CMS 2015). If a houschold’s income
changes after enrciiment, they are expected to report the change. Pourteen percent of enrollees reported

change in income during the calendar year.
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between 2015 and 2017. The five-year 2013-17 ACS sample size is approximately 5 per-
cent of the US population {15.8 million person-records).

‘We classify an ACS respondent as a potential marketplace enrollee if they meet four con-
ditions chosen to mimic the income and minimum essential coverage standards for PTC el-
igibility. First, they are between the ages of 20 and 64. Second, they do not report being en-
rolled in health insurance through an employer, Medicare, Medicaid, the Children’s Health
Insurance Program (CHIP), or TRECARE. Third, they are not eligible for Medicaid or CHIP
based on their age and imputed income, including through pregnancy pathways.” Finally,
thetr MAGI is less than 400 percent FPL in their state, above 138 percent FPL 1u states that
expanded Medicaid, and above 80 percent FPL in states that did not. We use a cutoff below
100 percent FPL in non-expansion states because our analysis strongly suggests that many
people with income below 100 percent FPL in non-expansion states obiain advanced PTCs,
as discussed in Section V.2 In our sensiti ity analyses, we test the robustness of our estimated
price elasticities to this assumption.

We are unable to exclude three types of ACS respondents who were ineligible to recetve
PTCs: unauthorized immigrants, people currently enrolled in VA health care, and those who
declined an offer of affordable, minimum essential coverage from their employer. Cur em-

pirical model inchudes explanatory variables to mitigate the iipact of these data Irnitations
in measuring eligibility. We also may fail to exclude some people who have Medicaid cover-
age but do not report it on the ACS (Boudreaux et al. 2615). On the other hand, we were
unable to incdlude ACS respondents who were ineligible for Medicaid solely because of their
imimigration status and therefore eligible for PTCs.

C. INSURANCE PREMIUMS
Lastly, we use Healthcare.gov's QHP Landscape file data set to obtain premiums for the

lowest-cost silver, second-lowest-cost silver (SLCS), and lowest-cost bronze plans in each
county, Por each roarketplace vuit (usvally a family), we impute the gross and net preruiuns

per enrollee for these plans. The net premium is the gross premium minus the combined
PTC and self-employed health insurance tax deduction. As regions sometimes contain more
than one county, we calculate the unit’s average net premiums across the counties in their
region, weighted by counties’ shares of the under 65 popuiation in the region.'’

9 We considered a woman to be eligible for Medicaid through the pregnancy pathway if she gave birth in
the previcus 12 months and had income between the limits for childless adults and for the pregnancy path-
way in her state. We classified only one-third of these women as potential marketplace enrolless because
most probably would have envolled in Medicaid after their fiest trimester and been disenrolled two months
posipartum. In cach year, we excluded about half a million women from the population of potential encollees
for this reason.

10 We chose 80 percent FPL specifically bec.

e it yields take-up rates roughly equal to {but higher than)
the ratio for those with mcome between 138 percent and 250 percent FPL (see Table 1).
11 For regions, we group 1,648 public-use microdata aseas into 894 regions. A public-use microdata ares is

a census-defined region containing approximately 100,000 people. We group some public-use microdata ar-

eas so that each region is represented by at least 10 potential marketplace enrollees, and thus characteristics of

potential enrollees are more precisely estimated.
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owry; the administrative data do not count potential enrollment and the ACS data do not
disaggregate nongroup enrollment into on- and off-marketplace enrollment."”
‘We estimate that the ¢

veral] take-up rate of marketplace insurance between 2015 and
2017 in the FEM was 28 percent.”” Take-up of marketplace insurance by women exceeded
that by men in all years, age categories, and income categories in our sample. Although
there were more male potential enrollees than female, take-up of marketplace insurance
was so much higher for women than men that there were more female enrollees than male.
As expected, take-up was also higher among older potential enroliees and those eligible for
cost-sharing reduction subsidies. Finally, take-up rates were Jower in states that did not
expand Medicaid, especially when comparing take-up among those with income above
138 percent FPL.

To estimate the effect of price and gender on take-up of marketplace insurance, we fita
linear probability model of take-up rates. Motivated by the patterns in take-up evident in
Tabie 1, we aggregate the microdata on individuals to obtain counts of actual marketplace
enrollees and potential marketplace enrollees by cells, defined by gender, age, incore, 2ud
region group i and year £.'* We model take-up rates () as a function of the average net
premiurn per potential enrollee per menth for a SLCS plan (P,),"" a vector of explanatory
variables (X}, and a vector of fixed effects for age and gender category (p.4¢), income cat-

egory {g), region {gg), and vear (uy).

Ty = Bo + oy + B:1Xy + pacAge; x Gender; {1).

+ urdncome; + ppRegion; + uyYear, + g

Yxplanatory variables are defined using ooly people potentially eligible for marketplace
subsidies. Table 2 provides the age and MAGIPOV distributions of potential enrcllees in
our sample, and Table 3 provides summary statistics on the explanatory variables in our

36

model.

12 To the extent that nongroup enrollees purchssed plans off the marketplace but were otherwise eligible

for PTCs, they would be included as potentia] enroliees and would reduce the take-up rate of marketplace

plans.

hased anal-

13 Our estimated marketplace take-up rates are biased downward because, like other survey

yses, estimated potential eligibility for PTCs is overstated when Medicaid enroliment is underreported.
14 OQur age groups are 20-34, 35-44, 45-54, and 55-64. Our income groups are 80-138 percent FPL (in
non-expansion states only}, 139-250 percent FPL, and 251-400 percent FPL. We exclude enrollecs and po-

tential enroliees outside of these age and income categories from our analysis.

15 While SLCS plans are central to the design of marketplace st households are arguably more ve-

sponsive to the premivms of the lowest-cost sifver plans. Our results are robust to using lowest-cost silver
premiums rather than SLCS premiums.

16  The effects of price and gender on take-up were not notably different when we estimated a version of

our model that includes the share of potential enrollees in different racial and ethnjc groups. Consistent with
other analyses, we found underrepresentation of Hispanics and non-Rispsnic Blacks snd overrepresentation
of non-Hispanic Asians in the marketplaces, even after controlling for other factors. Further work (with bet-
ter measures of marketplace enrollment by race and ethnicity) is required to explore why some groups take

up at higher rates.
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QOur sample includes cells with take-up rates higher than 100 percent for some groups.
This occurs most often among groups with refatively high take-up rates: women between
the ages of 55 and 64 and people with incomes below 138 percent FPL. Alihough there are
many reasons that estimated take-up rates might exceed 100 percent, two are especially
worth noting. First, sampling and measurement error reduce the precision of our estimates
of the nurnber of potential enroilees. Second, low-incorne enroilees have an incentive to
overreport their income, but survey respondents do not. In some cases, we can account
for extremely high take-up rates. For example, Maine and Wisconsin exhibited very high
take-up rates 1o the group below 138 percent FPL but we were able to modify our definition
of potential enrollment in these states to account for their unusually high Medicaid income
Himit (108 percent FPL). In one case, however, take-up rates were implausibly high for rea-
sons we cannot explain, In Florida one-third of cells for potential enrollees with incorne
between 80 and 138 percent FPL exhibit take-up rates above 100 percent {versus 4 percent
of cells in the remaining states). We drop the Florida cells from our sample because we
could not establish a convincing criterion for classifving people as potential enrollees
and accurately defining the denominator.’® That exclusion reduces the share of cells in
our sample with take-up rates above 100 percent by about half. Por our remaining sample,

estimated take-up rates exceed 100 percent for cells (year, region, gender, age groups, and

&
4] 1%
A

income group) account for 1.7 percent of potential enroilees.

V. Results

In this section, we discuss the results of our analysis. We first present the coefficient estimates
from our main model and then discuss the relationstip of take-up with price, lncome, and
gender in turn.

The estimates from our main model specification are presented in Table 4. The coeffi-
cients in our model have the expected sign, reasonable maguitades, and relatively sroall stan-
dard errors. In summary, we find that the predicted take-up of marketplace plans increases

18  The fact that so many of the Florida cells below 138 percent FPL showed take-up rates over 100 percent

indicates that we are substantially underestimating the population of low-income potential enroliees and that
our dependent and explanatory variables suffer from measurement error. As a large state, Florida accounted for
about half of the cels below 138 percent FPL in our sample before we exciuded them and were thus very infhe-
ential in our estimated elasticities. In our judgement, it was better to make this exclusion to our sample than to
allow the estimates to be driven by poorly measured outliers. it is unclear why Florida has such high take-up

rates of marketplace coverage. One qualitative study from 2015 reported that insurance agents, so-called

pop-up brokers, and community leaders had been very active in encouraging sign-ups in the first two vears

of the marketplace, especislly in South Florida (Wishner et al. 2015). The authors also reported that “many

low-income consumers who were enrolied through those brokers sought help from assisters after the close

of the |open enroliment] because of numerous problems relating to thei

come had been erropecusly reported as over 100 percent of poverty, which deemed them eligible for tax credits”

hang 2023).

(Wishner et al. 2015, 10). A recent media story describes similar activity in Florida (Chang 2

19 We reestimated our model capping take-up rates at 100 percent FPL and, as expecied, found that the
coefficient estimates on variables, like net premiums, that are strongly correlated with income and take-up

shrank slightly while other coefficient estimates remained essentially unchanged.

74

QWY & = o 2 =
S S G LU



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26  Page 85 of 241



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26 Page 86 of 241



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26 Page 87 of 241



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26 Page 88 of 241

AMERICAN JOURNAL OF HEALTH ECONOMILS

In Table 5, we present elasticity estimates for several different subpopulations of interest,
based on gender, age, or Medicaid expansion status. Since we assumed that net premium has
a linear relationship with take-up and did not interact it with age, gender, or Medicaid ex-
pansion status, the differences in elasticities for subgroups reflect the fact that comparable
doflar increases in premiums or percentage point increases in take-up rates constitute larger
percentage changes for some subgroups than others. Using this method, we estimate that

4

net price elasticities are smaller for women than for men {difference = 0.06, 95 percent
CI {0.05, 0.08]), for 55- to 64-year-old than 20- to 34-year-old potential enrollees
{difference =0.21, 95 percent CI [0.16, (.26]), and for potential enrolices in siates that
did not expand Medicaid than for those in states that did (difference = 8.11, 95 percent
CI{0.08, 6.13]).

As anticipated, our estimated elasticity of ~0.21 s farger in magnitude than the elastcity
of —0.0% reported by Frean et al. (2017}, They estimate the elasticity of overall nongroup cov-
erage with respect to premium tax credits (PTCs) using variation in nongroup coverage rates
in the American Community Survey before and after the introduction of the ACA muarket-
places. Because their take-up includes people purchasing off-marketplace and thus ineligible
for the credits {unlike our analysis), we anticipated that their estimate would be more inelas-
tic (smaller in magoitude).

Our estimate of the net price semi-elasticity, —1.4 percent, is just below the bounds of
—6.7 percent and — 1.8 percent reported in Table 3 of Tebaldi et al. {2022). It is snualier
in magnitude than the — 3.4 percent to 2.2 percent range of point estirnates reported in that
paper and those in Table 4 of Tebaldi (2022), which range between —6.9 percent for 26- to
31-year-olds and —3.1 percent for 62- to 64-year-olds. Tebaldi (2022) studies California,
where—for reasons discussed in the Section -—consumers may be more price sensitive rel-
ative to potential enrollees in FFM states,

Ryan et al. (2022) report semi-elasticities of the uninsured rate of 5.4 percent and 0.8 per-
cent with respect to a smaller $100 increase o net silver preroiurs for enrollees earning less
than 250 percent or between 250 and 400 percent FPL, respectively. We do not model the
decision to enroll in off-marketplace insurance as they do, so we cannot calculate a directly
corparable estimate using our model. However, at 0.5 percent, our imphied estimate for
the semi-elasticity of the share of potential enrollees who are uninsured or enrolled in off-
marketplace insurance with respect to a $120 increase in net benchmark premiums seems
small in magritude compared with their estimates.” This is consistent with thair proposition
that “consumers who use third-party platforms to select insurance plans may be among the
morte price-sensitive consumers” (Kyan et al. 2022, 277).

While our focus is on the ACA marketplaces, we note that our estimates are higher
than price elasticities of between —0.12 and —0.17 with respect to out-of-pocket prices
in the market for emaplover-based insurance for households with income below 300 per-
cent FPL and —0.01 to —3.10 for households with income below 200 percent FPL reported

by Abraham and Peldman (2010} and Blumberg et al. (2001), respectively.

2} We calcilate serni-elasticities of the uninsured rate by multiplying the semi-elasticity of the take-up rate

by negative one times the odds of taking up marketplace insurance.

ST I 1



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26 Page 89 of 241



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26  Page 90 of 241



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26 Page 91 of 241



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26  Page 92 of 241



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26 Page 93 of 241

How Did Take-Up of Marketplace Plans Vary? // nopxins 57 AL

A, EFFECTIVE ELIGIBILITY FORPTCS BELOW 100 PERCENT FPL

We explored two alternative approaches to handling the large nuraber of enrollees who re-
ported income just above 100 percent FPL in the marketplace enrollment data. In our first
alternative approach, we instead estimated the linear probability model excluding everyore
with tucome below 100 percent FPL in the ACS from our counts of potential enroliees {rather
than our preferred approach of excluding those with MAGI less than 80 percent FPL). This
approach increased estimated take-up rates for the cells in our saraple with income below
138 percent FPL and left all cells for the bigher tucome categories unchanged. This increase
in the take-up rate for all celis in the lowest income group resulted in higher overall net price
elasticities (—0.33, 95 percent CT [~ 0.39, —0.27]; see Online Appendix Table B3).

Our second approach was to exclude all actual and potential enrollees with income below
105 percent FP'L from our sample since most of the excess enrollment in the marketplace
errcliment data appeared 1o be people reporting incore between 100 and 105 percent FPL.
This approach requires us to throw out information in the ACS and roarketplace enroliroent
data but spares us from: having to decide how many households with income below 100 per-
cent in the ACS were effectively eligible for PTCs. The overall et price elasticity from this
approach (—0.30, 95 percent CE[—0.36, —0.24]) was lower than the estimate usinga 100 per-
cent FPL cutoff, confirming that it is important to account for the large number of enroliees
who reported income just above 100 percent FPL in the marketplace enroliment data.

B. OMITTED VARIABLES BIAS

Omitted variables like the health of potential enrollees or the conceniration of local health-
care markets that are correlated with gross premiums and take-up rates might bias our pre-
miurn elasticity towards zero in a model with state fixed effects. As discussed, we included
region fixed effects in our main model to address that possibility. We are not unduly con-
cerned about omitted variable bias, however, because our analysis excludes people with
MAGI above 400 percent FPL. Thus about 85 percent of our potential enroliees could receive
subsidies, which reans they would not face the gross premium and would have paid nearly
the same arnount o net premiums for a SLCS or bronze plan even if gross preroiums were to
change marginally. Furthermore, the ACA’s risk adjustment program reduces the incentive
for insurers to increase preyiuns in areas with less healthy potential enrolless.

Consistent with this argument, we estimate similar or larger #lasticities when we in-
clude state fixed effects rather than region fixed effects with alternative methods for con-
trofling for the healthiness of potential enrollees {see Online Appendix Table B4). In these
models, we include three additional variables that may be correlated with both price and
demand across regions: the share of potential enrollees in the ACS in 2013 who were enrolled
in nongroup insurance prior to the creation of the marketplaces, the share exernpt from the
individual mandate penalty, and the share living in a rural area.”® With state fixed effects and
these additional variables, the estimated elasticity was slightly higher (—0.24, 95 percent CI
[—0.29, —0.19]). We then estimated the model with state fixed effects and two sample

25 This variable was created based on county-level data from the 2010 census rural-urban classification.
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restrictions that further decreased the share of potential enrollees affected by regional vari-
ation in SLCS premiums. First, we excluded those with MAGIPOV above 350 percent FPL
because many unsubsidized potential enrollees had MAGIPOV above this level, and the co-
efficient on net premiums increased slightly further (—0.27, 95 percent CI {—0.32, —0.211},
consistent with the finding that lower-income people are more price sensitive. Second,
we excluded people between the ages of 20 and 34 with income above 250 percent FPL
because they are more likely to be unsubsidized, and the coefficient on net premiums de-
creased {—0.15, 95 percent CI [—0.22, —0.08}}, perhaps because young potential enrollees
are very price sensitive {see Table 5}

Yil. Discussion of Results

Qur study makes three important contributions to the literature on the ACA marketplaces.
First, we provide the first estimates of price elasticities based on administrative data from
states with FFMSs, which accounted for three-quarters of all marketplace enrollment. Our es-
tinyates suggest that price elasticities may be lower in these states than others like California
that expanded access to Medicaid and pursued policies, like plan standardization, that may
have increased price sensitivity. Second, we present evidence suggesting that many people in
the coverage gap in non-expansion states obtain subsidies by reporting income just above the
FPL at the time of enroliment, especially in Florida. Third, we show that more men are ol-
igible for marketplace subsidies than women but that wornen take up marketplace insurance
at higher rates, and that this differenice occurs among both younger and older aduits, Observ-
able factors related to both gender and marketplace rules explain only some of the difference.

A, ELASTICITY ESTIMATES

Our net and gross price elasticity estimates can be used for evaluating different types of
policies and models. Net price elasticities are useful for evaluating policies that induce
across-the-board changes in out-of-pocket premiums, such as a change in the expected
contribution that subsidized enrollees pay, and for validating structural microsimulation
models of bealth insurance coverage, such as the Congressional Budget Office’s HISIM2
model or the Urban Institute’s HIPSIM model, complementing other published estimates.
Gross price elasticities are useful for evaluating the effect of policies that induce across-the-
board changes in gross premivns, such as mandating coverage of a new benefit.

To demonstrate how our net price elasticities estimates might be applied, we roughly
estimated how marketplace enrollment would have increased in FEM states if the expected
contribution rates in the American Rescue Plan Act of 2021 had applied in 2017.% Accord-
ing to the Centers for Medicare and Medicaid Services, there were 7.2 million full-year-
equivalent enrollees in FEM states in 2017, of whom 6.2 million received an advanced
P, Using the ACS, we estimate that net premimms per enrollee would have decreased

26 The American Rescue Plan Act temporarily made people with income above 400 percent FPL newly
eligible for PTCs and increased PTCs for people with income below 400 percent FPL by decreasing expected

contributions (and remoeving the adjustment to that contribution that happens over time).
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by an average of 52.6 percent for potential enroflees who could have received a PTCin 2017
and by 18.7 percent for people who could not have received a PTC but would be eligible
under the policy (inclading those with income above 400 percent FPL). The share of poten-
tial enrollees who could have received a PTC who were eligible for a premiuvm-free bronze
plan would have increased by 100.7 percent. Qur estimnates iniply that total enroliment
would hiave been 1.1 million (15.3 percent) higher in 2017 vnder these net prices and rates
of access to premium-free plans.”” Roughly 0.7 million (10.3 percent) of this coverage esti-
mate is attributable to price decreases and the remaining 0.4 million (5.0 percent) to in-
creased access to premuium-free bronze plans.

This coverage estimate is lower than comprehensive, published estimates of the effect
of the American Rescue Plan Act on marketplace enrollment (2.3 million in 2022 esti-
roated by the Congressional Budget Office) because (1) it applies to a subset of the market,
(2} it does not consider other policies in the act {(which increased coverage}, and (3} it does
not account for employer responses to the act {CBO 2022). First, the Congressional Bud-
get Office’s estimate is national while ours is Hmited to FFM states {(which accounted for
73.7 percent of marketplace enroliment in 2817}, Second, the act did more than increase
which did not

exist in 2017 and which are more altractive than premiom-free bronuze plans becanse they

subsidies; it also made many people eligible for premium-free silver plans

have higher actuarial values—and established a year-round special enrollment period for
people with income below 150 percent FPL. Third, the increase in subsidies was large enough
that some emuployers would no longer have found it necessary to offer health insurance to
attract and retain employees.

Because our estimates are based on data from 2015 to 2017 and the marketplace has
since changed in roesuingfiul ways, there are limuitations to how the resulis can be applied.
Listed below are but a few of the many changes: Insurer participation has increased; more
states have expanded Medicaid and/or become state-based marketplaces; federal funding

for cost-sharing reductions were cut, resulting in “silver loading”; access to premivm-free
silver plans has increased; a new class of “extended bronze” plans has entered the markets;
standardized plans have been intreduced in 2017, rescinded in 2019, and reintroduced in
2023; aud federal spending on advertising and outreach bas fluctuated substantially. De-
pending on the context in which our elasticity estimates are being applied, policy analysts
must consider these factors and others.

B, TAKE-UP AMONG PEOPLE INTHE COVERAGE GAP

We show that some people in the coverage gap were nevertheless able to obtain subsidized
rnarketplace coverage. Given the high income-volatility among low-income families, the

results do not necessarily prove that ineligible people are signing up for marketplace cover-
age. Eligibility for advanced PTCs is based on an enrollee’s expected annual MAGI income

for the coming year rather than on point-in-time income at the time of ervollment, Thi
amount is hard to estimate, especially for households whose members may work part-time
or seasonally, expect to change jobs, or are self-employed. People without other options for

27 Qur estimates imply a take-up elasticity of (.08 with respect to access to premium-fresz bronze plans.
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affordable coverage have a strong incentive to estimate that their income will exceed the FPL
and receive advanced PTCs, knowing they would not have to repay those subsidies if it
deesn’t. That jncentive to overestimate incorne has increased as people with incorne near
the FPL have become eligible for larger subsidies {owing to the temporary reductions in ex-
pected contributions currently in place). Moreover, in 2021, incorne verification require-
ments for low-income marketplace enrollees were Joosened such that enrollees are nolonger
required to provide further income verification if administrative sources suggest that their
income is below the FPL.

C. WOMEN'S ENROLLMENT

Our analysis shows that there are more women enroiled in the marketplaces than men be-
cause subsidy-eligible women take up marketplace insurance at a relatively higher rate
than their male counterparts, not because more women are eligible for subsidies than
men. We find that subsidy-eligible women are more likely to take up marketplace coverage
than men even when controiling for income, age, and many addiu-:)rial factors that affect
tale-up rates.

Women may be more likely to take up marketplace coverage than men because they face
higher expected hiealth-care costs but do not pay higher prerotums (Yamamoto 2013). Prior
to the ACA, women were typically charged higher rates than men, but in the marketplace
insurers are not permitted to charge women and men different premiums.*® Discussions
of this rationale tend to focus on the substantial costs of childbirth, including prenatal, de-
livery and postnatal care, and reproductive health more generally {Rae et al. 2022) and the
inclusion of maternity and newborn care as an essential health benefit that must be included
in all marketplace plans, Researchers have found that the ACA increased coverage among
women and expanded access to care, access to contraception, preventive care, and pregnancy-
related care, and improved perinatal outcomes for women (Lee et al. 2020). Our estimate
of the effect of childbirth on take-up rates is consistent with these findings.

However, we find that the differential in take-up rates by gender does not wane at older
ages. Differences in health-care spending do not explain the gap at older ages; depending on
the source of the data, health-care spending by men approaches that of wornen after age 45
and exceeds it at some point just below or above age 60 (Yamamoto 2013}, At older ages,
marketplace plans may be more attractive to women than to men because of the preventive
are services that roust be covered without cost-sharing under ACA rules (Skopec and
Banthin 2022}, Preventive care services recommiended for adult women beyond childbearing
age include some costly cancer screenings such as mammograms. Mammograms may start
as early as age 40 based on doctors’ recommendations and are recommended annually for
women aged 50 and older. Preventive care guidelines for men include many screenings

28 According to the National Wowme

s Law Center (2012), in states that did not ban gender rating, women
were often charged substantisly morve than men of the same age. They tind that, even with maternity coverage
excladed, nearly s third of the plans they exarined charged 25- to 40-year-old women at least 39 perceni’ moFe
than men for the same coverage. As of 2012, 14 states had taken steps to ban or limit gender rating in the in-

dividual market {Garrett 2012).
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but only cotorectal cancer screening is a particularly expensive service.”” Mammograms can
be expensive procedures when digital technology is used. So, if a wornan between age 45 and
64 intends to follow recommendations and get an annual mararoogram, coverage for this
benefit may raise the value of insurance.

In the decade or so since the Affordable Care Act first changed the market for nongroup
rasurance, the market has ruatured and stabilized. Insurers are earning profits, participating
at rates sufficient to aliow enrollees a choice of plans in almost all rating areas, and many
enroliees are consistently reenrolling in the following year. Even if there weren’t interest
1 future changes to policy affecting the nongroup market, the pending expiration of the ex-
tended and enbanced PTCs and the end of the continuous eligibility provisions for Medicaid
will cause a shift in marketplace enroliment. The analyses in this paper will help inform how
potential enrollees will respond to future changes.
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Do Ordeals Work for Selection Markets?
Evidence from Health Insurance Auto-Enrollment’

By MaRK SHEPARD AND MYLES WAGNER*

Are application hassles, or “ordeals.” an effective way to limit public
program enrollment? We provide new evidence by studying (removal
of ) an awio-enrollment policy for health insurance, adding an extra
step to enroll. This minor ordeal has a major impact, reducing enroli-
ment by 33 percent and differentially excluding voung, healthy, and
economically disadvantaged people. Using a simple model, we show
adverse selection—a classic feature of insurance markets—under-
mines ordeals’ standard rationale of excluding low-value individuals
since they are also low-cost and may not be inefficient. Our analysis
illustrates why ordeals targeting is unlikely 1o work well in selecrion
markets. (JEL D82, G22, H75,113,118)

Should enrolling in public programs be casy or hard? The desirability of earoli-
ment hassles, or “ordeals,” for social programs is a classic—and controversial—
guestion in public economics. On the one hand, there is substantial concern about
incomplete take-up of programs intended to help the poor (Currie 2006}, A growing
body of work argues that the bureaucracy, paperwork, and “administrative burden”
of enrollment is a major driver of low take-up and source of frustration with and
mistrust of government {Herd and Moynihan 2018).

{n the other hand, a classic line of thinking in economics argues that ordeals can
be usefl ways to farger assistance toward those who need or value it most (Nichols
and Zeckhauser 1982; Besley and Coate 1992). The basic idea follows from the
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logic of revealed preference. Ordeals work like a nonfinancial “price” of envolling,
and as in standard markets, prices screen out people with low value (demand) for
a program. By excluding low-value types, the government saves money and can
redirect aid toward those who need it most. This influential “self-targeting” idea
has spawned an active empirical debate, with some research finding that it holds in
practice {Alatas et al. 2016; Dupas et al. 2016), while other work argues that behav-
toral frictions may undermine its validity (Bhargava and Manoli 2015; Finkelstein
and Notowidigdo 2019; Deshpande and Li 2019). Importantly, the debate has been
framed almost entirely around the self-targeting question: Do ordeals effectively
sereen out low-valuye or low-need types in a given setting?

In this paper, we ask whether this is the right way to think about targeting in
programs where people vary not just in value or need but also in their costs. We
observe that many programs—and especially insurance programs-—share a key fea-
tare of “selection markets” that have been widely studied in the economics litera-
ture {Einav, Finkelstein, and Mahoney 2021). In these settings, enroflee costs vary
substantially and tend to be correlated with value, often because both are driven by
the same underlying factor, like risk. For instance, in our health insurance data, the
highest-risk (sickest) 10 percent of enrollees incur 15 simes higher medical costs
than the healthiest 10 percent {about $1,400 versus $90 per month}. Moreover, the
healthy are likely to value insurance less, precisely because they have fewer medical
needs and use less care. This example Hustrates the kev correlation in settings with
adverse selection: low-value types also tend to be low-cost.

Our paper’s central conceptual point is that adverse selection tends to weaken,
and when strong enough undermine, the classic self-targeting case for ordeals.
When low-value enrollees are also low-cost, excluding them may yield minimal, or
even negative, targeting gains. The key question in selection markets is not whether
ordeals screen on value, but whether they screen more strongly on social value than
on costs. This question is theoretically ambiguous and does not follow from the
standard revealed preference logic for ordeals.

We formalize this argument with a mix of theory and evidence from a public
health insurance prograra, We use a natural experiment to study descriptively Aow
muich ordeals matter for take-up and which types of people they screen out. We find
that even minor hassles lead to major reductions in take-up among an otherwise
uninsured fow-income population. Consistent with adverse selection, the excluded
group is differentially younger, healthier, and poorer, suggesting ordeals screen out
people with low private value {demand) but also low cost of insurance.’ Using an
erapirical model estimated with our data, we find that ordeals worsen targeting effi-
ciency, despite successtully screening out low-value types. More generally, we show
that adverse selection works alongside behavioral frictions to weaken the (revealed
preference) link between demand and efficiency that is key to self-targeting. This
makes ordeals relatively poorly suited tools for adverse selection markets.

We begin the paper (in Section I) with a general framework to formalize these
ideas about ordeals targeting in selection markets. Ordeals improve welfare if they
yield “gains from targeting”—the ability to include efficient {social value > cost)

UFhis also aligns with the groups most Hkely 10 be among the 28 miltion sninsured in the United States today
{Tolbert et al. 2024).
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and exclude inefficient (social value < cost) types—sufficient to outweigh any
direct losses from their hassle or administrative costs. We show that targeting
gains can be visualized in simple supply/demand-like graphs of marginal value/
cost versus quantity enrolled as ordeals vary, analogous to the approach of Einav,
Finkelstein, and Cullen {2010) for visualizing welfare in selection markets. As in
their graphs, adverse selection implies that the “marginal cost” curve is not flat (as
in a nonselection market) but slopes downward alongside marginal value, reflecting
the positive value-cost correlation driven by enrolles risk. This shrinks the gains
from targeting, reflected in a smaller area between marginal value and cost curves
above and below their intersection.

We formalize this reduction in what we call the “adverse selection tax,” which
equals the coctlicient in a regression of emoﬂee {net} cost on social value, or
6’ = COV [C‘W’ V"“I / Va*r{V‘WE = p-op/oy” When adverse selection is suffi-
ciently strong (roughly, when ,3 > 1}, the marginal cost curve becomes steeper
than marginal value, and ordeals induce “backward sorting” into insurance even
when they correctly sort on value. This idea—analogous to the insights of Marone
and Sabety {2022) for menu design and sorting with prices——shows the limits of
choice and self-targeting mechanisins in adverse selection warkets where demand
and efficiency are often misaligned.’

In addition, we show a second reason adverse selection tends to undermine
ordeals: it makes it more likely that the optimal outcome 18 universal—enrolling or
excluding everyone—rather than targeted. We call this second idea “optimal univer-
saliry”” Graphically, it oceurs when the margival valae (MV) carve Hes entirely above
or below marginal costs (M), so the two do not intersect. This is more likely when
both MV and M have a similar downward slope because value and cost are strongly
correlated. For instance, consider a case where social value and net enrollee cost
align perfectly: V&% = § . O In this case, net welfare (= V7% — V) equals
(§ -1 N for all i, which is uniformly positive or negative depending on 5 z 1.
This example illustrates the key idea of optimal universality: a strong value-cost
correlation makes it more likely that targeting using ordeals is counterproductive
because universal outcomes are superior.

Having developed this framework, we next wimn to an empirical analysis of ordeals
that lets us both estimate the key model parameters and also learn descriptively
about ordeals” impact for health insurance programs. Our empirical setting is the
Massachusetts health insurance exchange, a progran offering subsidized insurance
to low-income people without access to other coverage.” The program featured a

Here, p = ca)rr{C‘?’r”, Ir’f‘-”‘"}, o = std(Cj,-h""" ), and oy = std(Vf‘""), all evaluated across potential enrollees
{1). See Section 1 for the formal definition of social value and net public cost (which is net of fiscal external-
ities\ The adverse selection tax is zero if enrollee costs do not vary (o = 0} or are uncorrelated with value
{p = 0}, and it grows as both of these increase refative to the variation in value.

3Conversely, advaniageons selection—where fow-value types have high costs—strengthens the case for ordeals
targeting. Because advantageous selection is less common, we do not discuss it tn detail. Two settings where it bas
bﬁf:tl found are long-term care mnsurance (Pinkelstein and McGarry 2006) and Medicare supplemental coverage
{ medimp”) (Fang, Keane, and Silverman 2008},

“We study the pre-Ubamacare {or ALA) exchange, which operated from 2007 to 2013 and was called
Commonwealth Care {or “Lomm(“ar-a”) As a model for the ACA exchanges that followed, CommCare has been
a rich source of wldemc on demand, competition, and the impact of policies in health nsurance markets {see
Chandra, Graber, and McKnight 2011, 2014, Finkelstein, Hendren, and Shepard 2019: Jaffe and Shepard 2020;
Melntyre, Shepard, and Wagner 2021; Shepard 2022: Shepard and Forsgren 2023).
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anique source of variation 1o the complexity of emrollment, driven by changing use
of an auto-enrollment policy for the program’s poorest individuals, who qualified for
free insurance. Prior to 2010, the program required only that these individuals apply
for coverage, submitting paperwork with information to verify eligibility. Approved
applicants were then contacted and asked to choose among several plans offered by
different insurers (all of which were free). But if they failed to respond-—something
that occurred surprisingly often—the program auto-enrolied them into a plan using
a simple algorithm. In essence, this policy used defaults or “choice architecture”
(Thaler 2018) to streamline take-up and prevent people from falling through the
cracks of the system.

Starting in 2010, the program suspended autc-enrollment. Nonresponsive, or
“passive,” individuals were no longer enrolled by default; instead, their default
became non-enrollment. Effectively, this change added an extra step (active plan
choice) to the required take-up process. Although not intended to be onerous—peo-
ple could choose by phone, mail, or online, and ail plans remained free——this change
is an example of the type of small take-up friction that is common in many LS safety
net programs.

We use this variation to estimate the causal effect of the ordeal by studying
enroliment changes around the 2010 policy shift. We use a difference-in-ditference
design, comparing changes in new enrollment for the low-income {treatment} group
for whom auto-enrollment stops in 2010 versus a slightly higher-incorme {(control)
group for whom it was not used throughout. Our rich administrative data let us
observe who enrcHed actively versus passively prior to 2010, and we can also infer
the characteristics of marginal enrollees from compositional changes in enrollment
around 2010.

This analysis yields two main findings. First, adding a minor ordeal leads to
major reductions in health insurance take-up. Prior to 2010, one-third of low-income
new enrollees join the exchange passively via anto-enrollment. When the policy s
suspended in 2010, the flow of new enrollment talls by a nearly identical 33 percent,
The declive is immediate and persistent, with paralle] pre-trends and no concurrent
changes for the control group.” We also see no evidence of an uptick in active enroli-
ment in 2010, suggesting that passive individuals are unlikely to be deliberately
choosing nonresponse (e.g., because they know they will be auto-enrolled). Rather,
when subjected to a small hassle, about one-third of eligible individuals simply fail
to take up health insuraunce.

This effect is quite large. For instance, it is similar to the impact of a $470 (or
57 percent) annual premivum increase based on prior evidence {Finkelstein, Hendren,
and Shepard 2019} and 1.25-2 times larger than the impact of Massachusetts’s unin-
surance penalty (Chandra, Graber, and McKoight 2011). It is an order of magnitude
larger than the 1-4 percentage point effects observed from lower-touch “nudges”
(like outreach and assistance} in recent work on health insurance {Goldin, Lurie,
and McCuabbin 2021; Domurat, Menashe, and Yin 2021; Ericson et al. 2023). The

3 Purther evidence comes from a temporary reinstatement of the auto-enrollment policy in fate 2010. Consistent
with the policy having a causal effect, we find that new enroliment spikes back up to its pre-2016 fevel, then falls
back down when auto-enroliment is again suspended in early 2011,
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findings suggest that fully awtomaric envollment—uot just incremental incentives
and nudges—may be a key step to further reduce uninsurance in the United States.

Onir second descriptive finding is that ordeals differentially screen out low-risk
individuals, consistent with adverse selection. Relative to active enrollees, passive
enrollees are younger and healthier (e.g., 33 percent less likely to be chronically
1) and especially likely to be young men age 19-34. They incur 44 percent lower
medical spending per month—most of which (a 36 percent gap) is predictable by
their age and diagnosis risk factors. Because of their lower costs, excluding passive
enrollees results in a 15 percent higher average-cost risk pool of enrollees.

We also examine the distributional equity implications of ordeals. We find that
passive enrollees are more likely to be very low income, to live in disadvantaged
neighborhoods, and to live near safety vet hospitals and clinics. This is consistent
with ordeals differentiaily impacting the poor (Bertrand, Mullainathan, and Shafir
2004; Mullainathan and Shafir 2013). But it is also consistent with evidence that
the poor have lower demand tor health insurance, potentially because of access o
charity care when uninsured (Finkelstein, Hendren, and Luttmer 2019).

Why does a seemingly small hassle matter so much for enrollment? This fact is
striking because the benefits of forgone health insurance are likely meaningful.® Our
evidence is most consistent with behavioral frictions h‘ke inal’temion, forgetting to
act, or simply “going with the flow” in insurance choices.” We examine but find lit-
tle evidence of other explanations, including stigma or unawareness of the program
(since everyone in our sample has already applied for coverage}, “choice overload”
that leads to passivity (Ivengar and Kamenica 2010), or passive enrollees already
having another form of duplicate insurance.”

The final portion of our paper applies the ordeals welfare framework to our set-
ting using the avto-errolment natural experiment. We specify a rich model allowing
for the key features of insurance problem, including heterogeneity in enroliee value
(demand), insurer cost (based on medical claims data), and externalities of insur-
ance via savings on uncompensated care. The key empirical challenge—common to
most analyses of ordeals—is to infer enroliee value of insurance, given the nonprice
nature of the take-up barrier. We address this challenge by estimating demand among
a higher-income segment of exchange enrollees who face positive prices, drawing on
RD-style premium variation used in prior work (Finkelstein, Hendren, and Shepard
2019). We then project these demand estimates onto the lower-income population at
the level of key observables {cells of age, sex, and medical risk scores). We consider
various assumptions for the role of unobserved preferences, as well as alternate
methods of estimating value directly from observed medical use in our claims data.

SPassive enrollees {while healthier than average) do use significant medical care and experience medical
shocks. Based on our model estimates and prior work on the value of health insurance {Finkelstein, Hendrea, and
Luttmer 2019), coverage should be worth about $550 to $1,300 for an average passive enrollee over a typical year-
fong spell. This is comparable to forgone benefits from faiture to take up the EITC or SNAP (Bhargava and Manoli
2015; Finkelstein and Notowidigdo 2019},

7 Consistent with these ideas, we find that passive nonresponse is More CONNON among immigrants (who may
face langnage barriers), people with signs of address instability, and people transitioning into the exchange from
Medicaid (which may involve greater confusion because Medicaid’s process is different).

SWe test this using the state’s All Payer Claims Database, where we can see the near universe of health insus-
ance coverage. We see very low rates (<0 4 percent) of duplicate enrollment in the exchange plus other coverage
and no meaningful change in duplication rates around the end of avto-enroliment in 2010,
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This exercise yields three main resnlts. First, ordeals do screen out lower-value
enrollees. In our baseline estimate, passive enroliees have a private (social) value of
coverage that is 28 percent (34 percent) lower than active types. This finding, which
is congistent with the classic ordeals rationale of self-targeting, is robust across a
wide range of specifications we consider.

Second, adverse selection substantially reduces, or even reverses, the ordeal’s tar-
geting gains, Our estimates suggest substantial cost variation and a strong valae-cost
correlation that implies an “adverse selection tax” that is large and often exceeds
100 percent. Correspondingly, the value-cost rafic of passive enrollees is similar to
or (in our main specification) higher than active enrollees, suggesting that ordeals
induce counterproductive “backward sorting” into insurance. We also cxamine the
robustness of this conclusion to varying distributional equity goals, by applying a
social welfare weight ¢« > 1 to enrollee welfare, We find that with even modest
equity concerns (g > 1.3}, it becomes optimal to enroll both active and passive
individuals. The ordeal is still nonoptimal, but not because sorting is backward,
rather because the optimal cutcome is universal.

Finally, we use the model to compare auto-eorollment versus subsidies as ways
of expanding take-up. We find that the two have similar targeting properties—both
enroll a similar voung, healthy, and low-cost population—but that auto-enrollment is
much more cost-effective because it does not require new spending on inframarginal
entollees. We find that each extra $1 million in public spending covers 55-66 per-
cent more people if used for auto-enroliment rather than subsidies.

Related Literature —Qur paper contributes to three main strands of literature.
The first studies the nature of ordeals targeting for social programs. Starting from the
classic analysis of Nichols and Zeckhauser (1982), the debate has centered around
whether ordeals screen out people who value or benefit less from assistance {e.g..
Alatas et al. 2016; Dupas et al. 2016; Finkelstein and Notowidigdo 2019) or who ben-
efit just as much but have less ability to navigate a complex process {e.g., Bhargava
and Manoli 2015; Deshpande and Li 2019; Homonoff and Somerville 2021}, This
debate 1s part of a broader literature asking when nonprice targeting is valuable in
social programs {(e.g., Kleven and Kopezuk 201 1; Lieber and Lockwood 2019). We
provide evidence in a new and important seiting (health insurance) and highlight
that the classic debate misses the key role of cost heterogeneity and adverse selec-
tion for this question,

Second, our paper contribuies to work evaluating “nudges” to increase take-up
of social programs, including health insurance (Goldin, Lurie, and McCubbin 2021;
Domurat, Menashe, and Yin 2021; Banerjee et al. 2021; Ericson et al. 2023). Our
resuits suggest a much larger impact of fully removing bhassles by changing the
defaunlt to auto-enrollment. This complements prior work on the large impact of
auto-enrollment in other settings (e.g., Madrian and Shea 2001; Chetty et al. 2014),°
as well as evidence that defaults create inertia in choosing among insurance plans

?Recent work on 401(k) pensions by Choukhmane (2021) finds that while anto-enrolbment has a large initial
impact on exrollment and savings, people who are not auto-enrolied largely catch up by saving more in the future.
Unlike pensions, health insurance is a domain where failure to enroll can have immediate repercussions if an indi-
vidual gets sick and incurs medical bills. This suggests anto-enrobment is likely to be a consequential policy for
health insurance.
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(Handel 2013; Ericson 2014; Polyakova 2016; Brot-Goldberg, Layton et al. 2023).
Default effects are a key example of a broader set of “choice frictions” that have
been shown to be prevalent in health insurance markets (Abaluck and Gruber 2011,
2023; Bhargava, Loewenstein, and Sydnor 2017). Our paper shows that defaalts are
also tmportant policies for insurance take-up.

Finally, our paper contributes to the lterature asking why uninsurance is so per-
sistent in the United States. A large prior literature has analyzed the impact of finan-
cial prices and subsidies for incornplete take-up (Gruber 2008; Dague 2014; Frean,
Gruber, and Sommers 2017; Finkelstein, Hendren, and Shepard 2019). We show
that ordeals and hassles are also likely to be a key barrier, given the United States’
fragmented and nonautomatic health insurance system. There is growing interest
in the role of complexity, transaction costs, and “adrinistrative burden” in shaping
enroliment, with emerging evidence that this matters for Medicaid take-up (Alzer
2007; Arbogast, Chorniy, and Currie 2022; Wu and Meyer 2023} and for ACA health
insurance marketplaces (Drake et al. 2023; Mclntyre, Shepard, and Layton 2024 ).
We show, likewise, that imposing even modest hassles leads to non-enrollment by
a large share of people, especially the voung, healthy, and poor, who are dispropor-
tionately uninsured today. Our results suggest that as long as take-up is voluntary,
getting to universal coverage will likely require some form of auto-enrollment. They
also illustrate the surprising power of a feasible form of auto-enroliment that has
recently been considered or implemented in several states” ACA exchanges.'°

Cutline of Paper—Section I presents a conceptual framework for ordeals tar-
geting with adverse selection. Section H discusses the setting, the anto-enrollment
policy, and our data. Section H shows our main results on enrollment impacts, and
Section IV presents targeting results. Section V implements our empirical model
using the auto-enrollment variation. Finally, Section Vi concludes.

L Conceptual Model: Adverse Selection and Ordeals Targeting

In this section, we present a simple framework for the economics of ordeals in
programs characterized by adverse selection, that is, where enroliee value and costs
are positively correlated. Adverse selection is a classic feature of insurance, where
individual risk (e.g., health status) is the primary driver of the value-cost correlation.
But it is also relevant more generally for transfer programs with varying benefit
amounts (e.g., by income or family size) since people who receive smaller ben-
efits also cost less to the govermment. Our central point is that adverse selection
reduces—and may even reverse-—the efficiency of the standard ordeals rationale
of screening out fow-value types since low-value enrollees may not be ingfficient
enrollees.

This section formalizes this argument using a simple model based on the clas-
sic insights of Nichols and Zeckhauser (1982), as well as the more recent ordeals
framework of Finkelstein and Notowidigdo {2019). Our key innovation is to con-
nect ordeals to the economics of selection markets, visualized using the graphical

O his includes Massachusetts, swhich reinstated 2 similar form of auto-enroltment in Aprit 2022, partly based
on discussions with them abont this research.
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frarmsework of Einav, Finkelstein, and Cullen (2010). Our avalysis also connects
to recent insights about “backward sorting” in selection markets (Marone and
Sabety 2022), in which prices also lead to inefficient sorting between insurance
options.

A, Model Setup

Consider a population of individoals who qualify for a public program—in our
setting, free health insurance—but have not vet enrolled. For each individual i, the
program generates social valae of
1 Soc
(1) Vi = W B
where W, is the program’s private welfare to enrollee i (willingness to pay, or WTP),
14; is the marginal social welfare weight on individual i (capturing distributional
equity concerns), and £, is the social value of any externalities from ’s participation

for all i, but it may be natural o think of g, > 1 for safety net programs where
beneficiaries are lower income. For our empirical work, we simplity by treating p;
as a constant 4 for evervone who qualifies for the program, but in principle, £, could
vary across eligible groups to capture distributional goals.

For individual i, the program involves net government cost O = ) — FE,
which equals direct costs (C;) minus any offsetting fiscal externalities (FE}.'" We
assurne CF > 0 so that there is a real fiscal trade-off of expanding enrollment.
Both social value and cost may vary across individuals, potentially creating a ratio-
nale {or targeting.

The government seeks to target enrollment to maximize total social benefits net
of costs. Mathematically, if A; € {O, 1} indicates whether 7 is enrolled, the govern-
ment seeks to maximize net social welfare, or SW = Y, (V¥ — M) . A, We
define ~; as the net contribution to social weltare of enrolling individual /

(2) (Net Welfare) v, = Vi — O} = (W, + E;) — CM™.

\

If E’ha, government had full information, it would optimally enroll everyone for whom
v > ( and exclude those with v, < 0. Equivalently, if we define B, = Vio°/CM

as ﬂ”lf: enrollee’s “social value-cost ratio,” the government optirnally eorolls every-
one with R, > 1 and excludes those with R, < 1.'% The metric -, is a useful target-
ing index that shows how a government would optimally prioritize enrollment with

Win our empmcal setting we think of these variables as follows. W; > O is the be nehts of insurance to the
individaal, C; > O is the goverament’s direct subsidy cost for insuring them; and £, FE; > 0 are savings on
{nninsured) u')wanpensatﬂd care borne by private hospmls (E;} and the government (FE;}. The nuture of C; depends
on how insurance is provided. We assume either direct public provision {relevant in pr(mrarm like Medicaid) or
zero-profit contracting with p] ivate insurers (which we find to be ronghly true in the Massachusetts cxchan%)
swhich implies that C; equals s expected insured medical costs.

“The social value-cost ratio is closely related to the marginal value of public funds (MVPF} metric
{Hendren 2016}, which 1s also a {policy-fevel) benefit-cost ratio.
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full information. In practice, however, the government has limited information, so it
mrust use blunt policies like ordeals, which we turn to next.

Ordeals and Take-Up.—The government has access to a screening mechanism—
in our settin g an ordeal—that it uses to limit take-up. Ordeals work by imposing a
“friction,” r; > 0, that individuals must overcome to enroll. The friction may vary
across mdmduals and could involve both real costs (e.g., the time and effort of com-
pleting paperwork} and behavioral frictions that limit take-up {e.g., inattention). We
assume the government can adjust the “intensity” of the ordeal through its policy
choices {e.g., how much paperwork to impose). A simple specification that captures
this ideais v, = o - &, where o > (is the ordeal’s intensity {a policy choice) and
h; > O captures a person’s experienced hassle cost per unit ordeal. The policy of no
ordeal is equivalent to setting o = 0.

In addition to the ordeal, people may have behavioral biases that affect demand,
e.g., biased beliefs about their risk type (Spinnewijn 2017). We denote the bias
by g;, and the utility governing take-up as I/, = W, — ¢;, where £; >  captures
undervaluation and ¢; < 0 overvaluation. With the ordeal in place, people take up
the program if

(3) (Take-Upy U= W, — 5 > o}

True WTP B;as Ordeal triction

A comparison of the conditions for who should optimally enroll (v, > ©
@ W, + E; — €N > 0) versus actual take-up (W, — ¢, — oh; > 0) shows
that there may be both under- and overerwollment among differing grou,pb. All else
equal, underenrollment is more likely for disadvantaged groups {with high welfare

weights, 14; > 1), for people with positive externalities {E; > 0) or undervalaation
bias (¢, > 0}, and for people with low cost () 1eiat1w © WTP. Overenrollment
is more likely for the opposite cases. Iroposing an ordeal iroproves targeting if it
reduces overenrollment more than it exacerbates underenroliment, in a sense that
we formalize below.!?

We denote the %:harr: of people who coroll given an ordeal of ntensity o as

D( J) ----- Pr( W, — g > cr'hi). The share excluded is 1 — D(U). The ordeal splits
potential cnml}.cf.x mx,o two groups. For any variable X; (e.g., value or cost}, we denote
averages for screened-in enrollees as Xi((f) = [‘( W, —&; > r)‘hi}, and for
excloded individuals as Xp{o}) = E[X|W, — ¢ < ahi].

B0ne way to understand misallocation is to define the “wedge” hetween optimal enrollment versus take-up
atility (absent the ordeal} as

4 Ap=moy = U= [~ W+ B+ g - .

In an ideal world, this take-up wedge would be zero, ensuring that people enrolied if and only if +; > 0. Imposing
an ovdeal works fike a reduction in take-up utility, so it shifts the wedge from A, to (A, + ol liuq will tend to
improve welfare if the distribution of (A + ok} is closer to zero than the distribution of A, This point is refated
to the result of Allcott et al. (2022) that * ‘nudges” tend to tmprove welfare if they reduce the variance of net wedges
between socially optimal and actual consumption of a good.
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In addition to their imnpact on take-up, ordeals may impose “divect” or “excess”
costs, including both hassle/psychological costs to enrollees and administrative
costs to the government. The vature of these costs depends on the specifics of the
ordeal and the model of behavior and welfare (Ericson 2020).'* Rather than spec-
ify it in detail, we write the ordeal’s total direct/excess cost as a general function,
L(U 3 = 0, which we assume is weakly positive. As we show below, direct costs are
separable from the effect of ordeals on social welfare via fargeting (who is enrolled
versus excluded), which is our focus in this paper.

B, When Ave Ordeals Optimal?
We now lay out the general conditions under which an ordeal is desirable, which

we relate 10 adverse selection in the next subsection. Consider an ordeal of strength
o that generates enrollment I)(\g). Net social welfare under this policy is

(5) SWouealo) = D(o) - [V?“"(a\) - 5‘1\%’(5)] — L{o),

= ("',]

where L( o-) > {}is the total direct cost of the ordeal via hassles and administrative
costs. To be welfare iroproving, an ordeal maust at least be superior to two trivial
alternate policies:

» Shutting down the program (no envollment), which resalts in SW,; = 0, and
* Enrolling everyone (full enroliment), which results in SW, = Elv] = 4.

Relative to these alternatives, the ordeal’s extra social welfare is ASWOM-M;( o-}

= SWouealo) — wax{0,7}, or:"?

(6) ASWorgeu(0) = m‘in{D{a} ""/1,[1 - a)} } - L{o} ,

L.

Direct cost
Gains from Targeting, G7'{ n

where we now suppress the dependence of ¥y, 1( } on o for conciseness. The first
term in expression {6} is the ordeal’s “gains fmm targeting,” or GT&U} This captures
how effectively the ordeal screens or “targets” enroilment to positive net-welfare
individuals (y; > 0}, relative to the alternatives of full exclusion and inclusion.
We show below that GT( 0‘) corresponds exactly to areas between (appropriately
defined) marginal value and cost curves of an ordeal, allowing us to display these

4 1n the classic model, ordeals fmpose a “real” hassle cost on enxollee i of oy, which is identical to their impact
on take-up behavior, but 1o costs on BOR- u)rollees (who need not incar the hassle) or administrative costs for the
government. Thas, in the classic setup, L{o) = D{a) - oh 1(0). However, Ericson (2020) potes that policies like
defanits may impact take-up through beimvxoral frictions like inattention that do not involve real welfare costs
for {already-attentive) enroliees. Additionally, some barriers like stigma may impose psychological costs even on
non-enrollees. The general L{o) allows our model to capture any of these cases.

0 derive this, we use the fact that 5 7 is the welfare of the average enrollee in the full popalation, so for any o,
v = D o) - ﬁg(a + :1 - D\O') ,()\o') Note that oar analysts implicitty normalizes the size of the full popala-
tion {enrollees plus non-enroilees) to be 1.0
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gains graphically. The second term, L(J), is the ordeal’s total direct costs, which
need not be incurred if the government simply excludes or includes everyone.

The key takeaway of this expression is that an ordeal is desirable only if it achieves
positive gains from targeting large enough to exceed the ordeal’s direct costs. Positive
gains from targeting, in turn, requires that included groups be favorable {positive net
welfare) and excluded groups be unfavorable {negative net welfare):

(7) (Positive Gains from Targeting) (o) > 0 > F(o).

A necessary condition for (7} is that the ordeal mdu ces “effective targeting” between
mnchided and excluded groups, or Ay = 7 — > {. We call the term A~y the
“targeting efficacy.” 1t is siraightforward to show thal G o) > Oonlyif Ay > 0
and that G7(o) is an increasing function Ay.1©

There are two reasons the gains from targeting condition in {7) may fail, both of
which, we will argue, become more likely with adverse selection. The two reasons
are

» Backward Sorting: 7, (ff} < 0 < y()\(}'; The ordeal sorts “backward” by
including inefficient and excluding efficient enrollees. Note that this implies
ineffective targeting, or A~ < 0.

» Optimal Universality: Hither 7,7, > 0 or 7,7 < 0. It is better to simply
include or enroll everyone, rather than screening with the ordeal. Note that this
may be trae even if targeting is “effective” { A~y > 0).

A

In our empirical work, we analyze these conditions for a particular ordeal {(at a
given intensity o) since this is what we observe. Conceptually, with more variation,

these conditions could be assessed globally across all o > 0 for a given ordeal,
which is what we depict in our graphs below.

The Classic Ordeals Debate.—How do these conditions for ordeal desirabil-
ity relate to the classic ordeals debate? The classic rationale for ordeals going
back to Nichols and Zeckhauser (1982) is that they result in “self-screening”
or “self-targeting,” in which people who highly value the program enroll, while
low-value types drop out. Intuitively, hassle costs screen consurmers just like prices
in standard markets, with high-value consumers willing and low-value consumers
anwilling to buy a good. In its classic formulation, self-screening is a statement
about screening on private welfare, W,. Under self-screening,

(8) (Self-screening) AW = W, —W, > 0.

15 The gains from targeting from (6} yields

where ( ) = mﬂ{rl 1)(/"‘“' - - D(U‘) - } > 0 is a (nonnegative) correction that captures the fact
that taxgeting is less desirable when 2 program’s overall average welfare (%) is either very positive or very negative.

Because the second term subtracts a nonnegative vaiue, GT{o} > Oounly if Ay > 0.
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(h~ = h Vi), seir-‘qcreemng must hold as a consequence of ratmndi dmu:g Ihe
z.,ldssw critiques of self-screening, therefore, focus on ways that biases or has-
sles may be larger for high-value 1yp@s-------1n our notation, cov ;WHEZ] > 0 and/or
cov{W,-,hj > (). For instance, work on the “psychology of scarcity” argues that the
poor, for whom social programs are especially valuable, may also experience the
fargest biases and hassle costs of overcoming ordeals (Bertrand, Mullainathan, and
Shafir 2004; Mullainathan and Shafir 2013).Y7

Notice, however, that self-screening on private weltare {W)) is not equivalent to
favorable screening on social value, V% = pW, -+ E. This distinction is often
missed in ordeals analyses that do not clearly delineate private versus social value.
We say that an ordeal achieves favorable social value sorting it

(9) (Social value sorting)  AVY = V{7 - V§™ > 0.

In addition to the ways self-screening can fail, social value sorting can fail if ordeals
differentially exclude people with high-welfare weights {y;) or with large positive
externalities (£;). This is likewise consistent with the “psychology of scarcity” ideas
if ordeals differentially screen out poorer individuals (for whom g, is larger in stan-
dard welfare functions).

However, we emphasize that the right metric of targeting is not private welfare or
even social value but net social welfare, v, = V§%° — (¥, or what we have called
favorable fargeting efficacy:

. N . N _ _ i 5 —Ne *
(10) (Targeting efficacy) Qv =7 — 7 = ( 1/” o J ( Cy — ) > 0.

o

Social Valne sorting Cost sorting

It is straightforward to sec that targeting efficacy and value sorting coincide only
in the special case where there is no offsetting sorting on costs. This is reasonable
for programs with constant costs or more gencrally where costs are uncorrelated
with value. For example, this might be reasonable for slots in a public childcare
program or for a welfare program that gives everyone the same benefit amount. But
it is unlikely to apply to insurance programs and other settings characterized by cost
heterogeneity and adverse selection, which we turn to next.

C. Ordeals Targeting and Adverse Selection

How do the conditions for ordeals being optimal relate to adverse selection? In
this subsection, we use our model to analyze the social welfare impact of ordeals,
We show that the targeting impacts of ordeals can be visualized in a simple graphi-
cal framework, following the approach of Einav and Finkelstein (2011) for selection
markets. This lets us visualize the role of adverse selection for the gains from target-
ing and therefore the desivability of ordeals.

1 a refated vein, Spinnewijn (2015, 2017) argue that behavioral bisses tend to reduce the stope of the social
value curve relative to demand, making revealed preference sorting less efficient.
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While the classic ordeals debate has tended to focus on the wedge between indi-
vidual choice and enrollees” true private welfare (W,) or true social value (Vi), we
use our framework to tllustrate how the econornics of adverse selection can create
an analogous wedge between Vi°° and net social welfare, v, = Vi%° — €V Thus,
even when ordeals successfully induce self-screening and favorable value sorting,
adverse selection can erode or even reverse the gains from targeting,

Adverse Selection and Targeting —Adverse selection is a fearure typically asso-
ciated with insurance and other “selection markets,” where it is known to unravel
trade and distort market outcomes. However, the underlying features driving adverse
selection may also be relevant for thinking about targeting in social programs. These
two key features are

1. Cost Heterogeneity: O varies across enrollees (with variance 0% > ().
2, Valoe-Cost fﬂrmldiwm Ve correlates positively with V3%, or p
i i f
= a,orr[V o (_T?J"Z] > (.18

These two features characterize many insurance programs where an individual’s
value (demand} and cost are both heavily driven by their risk. For instance, in health
insurance, sicker individuals tend to have both hi ghu Vaiue fOr insurance and higher
mpeued costs. Adverse selection tends to resultin € . - CN hdvm '8 the same sign

sV o — V§°°. Under adverse selection, positive value sorting ( V — V5% > )
is not enough for an ordeal to be desirable; it is possible to have small or even nega-
tive targeting efficacy (A = OQor Ay < 0) if sorting on costs is sufficiently large.

While we focus on adverse selection, advantageous selection may be relevant in
sOme wumvb like long-term care insurance. Under advantageous selection, costs
vary {of > 0), but the value-cost correlation is negative (p < 0). As a result,
ordeals will generally target more effectively than without selection since low-value
types (who self-screen out) will also have high costs.

Graphical Analysis—We show that the gains from targeting under adverse selec-
tion can be illustrated using the familiar graphical framework of Einav, Finkelstein,
and Callen (2010) for welfare in selection markets. The intuition is that different fev-
els of the intensity of an ordeal, given by ¢ in our framework, trace out marginal value
and moarginal cost curves in much the same way as different prices generate demand
and marginal cost curves in the original Einav, Finkelstein, and Cullen (2010) analy-
sis. For a given ordeal of strength o, we define the marginal social value curve MV (o)
----- EVS“L] W, — &, = aizi] as the expected social value of those for whom a mar-
g,mcﬂly stronger ordeal would cause not to envoll. Likewise, we define the marginal
cost curve as MC{o} = FE CYN\W, — g, = o-h,;j . It is straightforward to see that

~=Soc 5S¢ Net
the conditional means in equation {10) (V| .V, . €, and Co ,) are the average

values of MV(a) and MC (o) to the left and right of D{o}.

¥ 1n many settings, this condition is presented as 2 positive L()ET(_la.UOIE between direct costs C; and private
I i N
welfare W,. For the purpose of this discussion, we assume that W; and V3 are highly corretated, as are £, and O
so these conditions are aligned.
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is equivalent to social value sorting (V, — V) because there is zero sorting on cost.
An ordeal, therefore, achieves positive gains from targeting as long as the value curve
is downward sloping, that is, AV > 0. This is the key idea underlying the classic
“self-screening” and “social value sorting” rationales for ordeals described above,

Panel B shows how this changes with adverse selection. The marginal value
curve remains downward sloping, but now the marginal cost curve 18 also down-
ward sloping, capturing the positive value-cost correlation. We show a case where
the MC (o) curve rotates around its intersection point with MV(), so the two curves
continue to intersect. Because of this rotation, the gains from targeting {as shown
in the green shaded area) are substantally reduced {when p is modest) and may
be negative (when p is large). The key question for targeting efficacy is no longer
whether the marginal value curve is downward sloping but whether it is sreeper
than marginal costs. In the case illustrated by the dashed red curve—where MC
(o) is steeper than MV(o)—the ordeal leads to “backward sorting.” In this case, the
ordeal targets inversely from what is desirable: those whe are errolled have negative
surplus, while those who are excluded have positive sarplus. This type of backward
sorting is closely related to the idea that price-based sorting may also be inefficient
in insurance markets (Marone and Sabety 2022).%¢

Figure 2 shows a second way adverse selection may undermine the optimality
of ordeals: by leading to “optimal universality.”” We show both the no-selection and

“modest” adverse selection /‘/[C((T// curves from the prior figure but now consider

what happens if the .'WV(CT\) is higher, e.g., because society places a higher welfare
weight (12} on program enroliees. With no selection, a more modest but still positive
ordeal is optimal because the marginal value and cost curves continue to infersect.
But with adverse selection, the MV curve lies entirely above MC, implying that full
enrollment {zero ordeal) is optimal. The same idea applies in reverse if the marginal
value curve is lower (via a lower g, with adverse selection making it more likely
that no enroliment is optimal (see Supplemental Appendix Figare A.1). Intitively,
adverse selection makes these “universal” optima more likely because the similar
downward slope of MV and MC makes them less likely to intersect within a given
range.

Mathematical Analysis.—We now formalize these arguments. We start with the
claim that adverse selection reduces or reverses the gains from targeting—the sort-
ing argument shown in Figore 1, panel B. Note that given estimates of V7 and €1,
we can quantify the value-cost relationship by conmdcnng the linear pro ;ectmn of
enrollee costs onto value: C; Vel e /:f X V*S"‘ -+ w,, where C is the mean of net
costs and w; 15 a residual capturing cost heterogeneity orthogonal to value. This pro-
jection can alwavs be performed and results in the standard regression coefficient
3 = p- opfoy, where o and oy are the standard deviations of cost and value, and

Pgorting may be improved if ordeals {or prices) can be targeted only at high-cost enrollees (Bundorf, Levin,
and Mahoney 2012}, but this s typically not done because it would be inequitable to the sick. In a different context,
the fact that “prior authorization” hassies are targeted at high-cost prescription drugs may explain why these yield
savings in excess of their costs (Brot-Goldberg, Burn et al. 2023).
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grows, and gains {rom targeting are dimdnmished. Further, if ,/?3 srows large enough
that
(12) B=p-2£5 1 - Aw

the correction term becormes negative, and the ordeal leads to backward sorting (on
social welfare) despite favorable sorting on value. This corresponds to a “steeper”
marginal cost than marginal value curve in Figure 1, panel B. If Aw > O—which
occurs if an ordeal does not screen, or screens unfavorably, on idiosyncratic costs
(the case we usually find in our empirical work)—a sufficient condition for back-
ward sorting is 3 > 1l,0rp > oy/oe

This analysis provides insight into why ordeals will generally work poorly in
settings with strong adverse selection, where 5 > 1. In these settings, any ordeal
that sorts favorably on value will sort backward on efficiency, unless it happens
to screen in people with low idiosyncraric costs (Aw < 0), something that while
possible, is not 1mphed by economic theory. More generally, even modest adverse
selection (d e (0,1, orp € (0,0v/0¢]) “taxes” away the gains fmm value sorting
in proportion to J making the real welfare gains much smaller.”

We now formalize the claim that adverse selection makes optamal universality
wore likely, as depicted in Figure 2. As in the figure, we consider how shifts in
marginal social value driven by a higher/lower social welfare weight (;¢) affect
the optimality of a given ordeal with strength 0.** For the ordeal to yield tar-
geting gains per condition (7), it must be the case that (o) > 0 > Flo), 01

50(1(0 ;;4) — CY{o) > 0 > V§(o;p) — Cio), where we highlight that vy
and VO are both (increasing) functions of p. These inequalities, therefore, implic-
itly define a range of p over which the ordeal is ngirabic J= Lumm, ,uw(}

= [t(‘“’”' B/ W, (CY — Ey)/ W] aslongas jo,, < ji.. Relative 1o no selec-
~ . Nei SNt
tion ((JV = OF, adveﬁe selection rotates the cost curve, making ;> CJ¥,

which pu&hcs apward g, and downward timar Thus, adverse selection narrows
the range of social preferences ;me ,u maxl Over which ordeals are preferred to uni-
versal policies. (See Supplemental Appendix Figure A1 for a visualization of this
argument.) Further, for sufficiently strong adverse selection, this range becomes
null, implying that there is no g at which the ovdeal is optimnal.

Broader bnplications for Transfer Programs —While our emphasis has been on
insurance programs, our framework also sheds light on many fransfer programs
where recipient value and public costs are naturally correlated viathe {varying} bea-
efit amounts, which are both a benefit to enroliees and a cost to the government. For
instance, in many means-tested programs, benefit amounts vary with enrollee income
or family status. This suggests that the logic of correlated value and costs may apply,

et

220ne reason f) 1s likely to be large in low-income populations is that o (at least for private WIP) tends to be
smali because marginal utility of consumption is high, while o is much larger, reflecting variation in health needs.

23 We make this argument for a particnlar o, bt an anatogous ar; Bument applies across a fill range of valies of
o to show that adverse selection makes it more likely that the MV{a) and MC(c) curves do not intersect over this

range.
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and self-targeting may not translate into significant welfare gains. Instead, the desir-
ability of ordeals may depend on whether low-benefit-amount enrollees also tend to
be those the government wishes to screen out for other reasons (e.g., because they
are less poor, so have a lower social welfare weight).

Our analysis can help interpret the findings in past work. For instance, both
Finkelstein and Notowidigdo (2019) (studying SNAP) and Bhargava and Manoli
(2015} (studying the EITC) find that hassles on average screen out people who
receive smaller benefit amounts from these programs. But the normative implica-
tions are different. In SNAP, low-benefit types are generally Zigher-income indi-
viduals, for whom economic need is less. But 1o the EITC, low-benefit types were
generally lower-income individuals without kids, for whom need may be high. By
contrast, ordeals screening works well in programs that distribute supplies with
equal costs for all participants, as in free chlorine solution for water treatment
(Dupas et al. 2016).

Connection to Economics of Nudges—Cnur analysis of ordeals relates to the
broader economics of “nudges” (Thaler and Sonstein 2008) and similar nonprice
interventions. Although the vast majority of this literature focuses on empirical
impacts and positive economics, recent work by Allcott et al. (2022) unpacks the
welfare implications of nudges. Their work emphasizes that simple average treai-
ment effects on demand or adoption of ostensibly beneficial goods or behaviors may
be a misleading guide to welfare. Instead, the key welfare guestion is whether a
nudge rediices choice distortions, by inducing people to consume or behave more
in line with what is socially optimal.?* A nudge improves social welfare only if it
reduces (more than it exacerbates) baseline under- and overconsumption of a good
relative to the social optimum,

This aligns closely with our analysis of take-up and targeting with ordeals for
social programs. An ordeal improves welfare only it it corrects {more than it exac-
erbates) errors of overenrollment (enrolling v, < 0 types) and of underenrollment
(excluding ~; > 0 types) that occur with alternate policies like full inclusion
and exclusion. This is exactly what is captured by our targeting efficacy statistic,
Ay = Ay — 7y, and by our expression for “gains from targeting” in (6") Indeed,
there is a close parallel between our model and the setup of Alicott et al. {2022),%°
suggesting a deep connection between the welfare economics of nudges cm,d ordeals.
This also suggests that thinking about nudges through the lens of optimal targeting
may be a fruitful way to understand their welfare impacts.

24 Alicott et al. (2022) show that this occurs when a nudge reduces the variance of “net distortions,” or the
{individual-specific) wedge between choice utility and social welfare arising from behavioral biases, externalities,
and other factors like markups and taxes. These wedges may be either positive or negative, so a smaller variance
ﬂllpliU behavior more in line with social welfare.

23 tmportantly, we allow CV 10 vary {whereas marginal cost is fixed in their model) because we are studying a
aclecti()n market. Finally, their model} is more complex becanse it aliows prices to endogencusly adjust o nudges
{via their impact on supply/demand}, which necessitates an analysis of price pass-through fmpacts that we can
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il Retting, Auto-Enrolbment Policy, and Data
A. Massachusetts Exchange Seiting

CommCare Exchange —We study Commonwealth Care (“CommCare”), a subsi-
dized insurance exchange in Massachusetts that operated from 2006 to 2013 before
shifting form in 2014 at the ACA’s implementation. CommCare covered low-income
adults with family income below 300 percent of the federal poverty level (FPL,
or “poverty”) and without access to insurance from another source, including an
employer or public program (i.e., Medicare or Medicaid). We focus on the popu-
fation with income below 100 percent of FPL for whom the auto-enrcollment pol-
ey applied. Given eligibility rules for other programs, this group is almost entirely
childless adults age 19-64.%¢

Comm are offered generous insurance at heavily subsidized premiums. The pro-
gram specified a detailed benefit structure (i.e., cost sharing rules and covered med-
ical services) that private insurers were required to follows. Each insurer offered a
single plan with the standardized benetfits but could differ in its network of hospitals
and doctors. For the below-poverty group we focus on, benefits were equivalent to
Medicaid—ithat is, broad covered services with essentially no patient cost sharing
(the actuarial value is 99.5 percent)—and all plans were fully subsidized ($0 pre-
minm). This setup is similar to Medicaid managed care programs. As in Medicaid,
there is no financial cost to insurance, and the only barriers are enrollment hassles.
An important difference from Medicaid, however, is that CommCare does not have
retroactive coverage; coverage starts the first day of the month affer completing
enrollment.?” Therefore, enroliment delays have a meaningful impact, including the
risk of getting acutely il and incurring medical debts before enrollment takes effect.

Application and Enrollment Process—It is well-known that there is substaptial
“churn” into and out of eligibility for different forms of health insurance, e.g., duc to
j0b changes, income flactuation, or family status changes. Therefore, many people
newly need health insurance and apply for public coverage. For CommCare, the
enroliment process involves two steps, as shown in Figure 3. Step 1 is to apply for
eligibility. This requires completing a six-page application that asks about income,
demographics, family status, and access to other health insurance (see Supplemental
Appendix H for snapshots of the form). The state used this information to determine
eligibility for Medicaid or CommCare {dual eligibility should not occur) and to sort
people into income-based subsidy groups in ComroCare. Although the application
form is a meaningful hassle, many individuals get help from a social worker or
wedical statfer in completing it, often just after having visited a medical provider
while urinsured.

25 Medicare covers seniors age 65+, and Massachuserts Medicaid covers children up to 300 percent of FPL,
parents with dependent children up to 133 percent of FPL, and pregnant women up to 200 percent of FFPL. In addi-
tion to the nonelderly. CommCare covered a small number of immigrants age 63+ not eligible for Medicare. As we
discuss below, we drop immigrant enrollees from our sample.

27 Ry contrast, Medicaid covers medical bills incurred prior to enrollment, typically with a 90-day refroactive
period. As a result, Medicaid eligibles have a form of “conditional coverage” that is not available from CommCare
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auto-assignment in Medicaid is very common: the median state auto-assigns 45 per-
cent of new enrollees (Smith et al. 2015}, However, we are not aware of any causal
evidence on this policy’s impact on take-up, hikely because of a lack of variation in
it5 use.

Auto-enrollment applied when individuals entered the market, but with dif-
ferent rules for two groups: (1) “new enrollees” joining for the first time and (it}
“reenrollees” joining after a gap in coverage. We focus our main analysis on new
enrollees. New individuals were mailed a coverage approval letter and given 14 days
to actively choose a plan before being auto-enrolled if they failed to respond. This
lets us observe mode of enrollment {(active versus passive) directly in our adminis-
trative data.”™”

There was one notable exception to the process for pew enrollees near
CommCare’s inception in 2007 when the state “auto-converted” a large popula-
tion from its pre-RomneyCare uncompensated care pool (UCP). These individ-
nals did not complete a new ehgibility application but were determined eligible
based on information from their original UCP application, often completed months
beforehand. Consistent with the long lag, many of these UCP individuals failed 1o
respond and were auto-enrolled, creating a large spike in auto-enroliment in carly
2007. Becanse of these distinet circurnstances, we focus our matn analysis on the
“steady-state” auto-enrollment period (fiscal years 20082009}, with the initial
period (2007) analyzed for comparison and robustness.>”

Policy Timeline —We examine asto-enrollment policy changes during fiscal year
(FY} 2010 (which ran from July 2009 to June 2010). Facing a Great Recession—
related budget shortfall, CommCare needed to cut spending. The program had raised
enroliee premiurms and copays the prior year, and it was eager to avoid doing so
again. Suspending aunto-enrollment provided an alternative to reduce enrollment and
therefore subsidy spending. The exchange did so as of the start of FY 2010, with
(because of a lagged impact) a final group of passive enroliees joining in 2010m!
(July 2009). These cuts proved quite effective, and CommCare unexpectedly
came in under budget during 2010. As a result, the program temporarily reinstated
auto-enroliment in the final three months of FY 2010, After this, facing continued
budget pressures, it was permanently canceled in 201 1.

These changes give us variation to estimate the causal impact of auto-emroliment.
To be valid, it is important that there not be other concurrent shocks or policy
changes that affect enrollment arcund the same time. Based on background research
and discussions with the exchange administrator, this appears to be true, with one
exception: an eligibility cut for noncitizen enrollees in 2010m4 (October 2009},
two months after the auto-ensollment suspension. To avoid biasing our results, we

29 By contrast, most reenrollees were immediately auto-enrolied in their former plan {without a 14-day window
t0 actively choose), and auto-reenrolbment was also used for some above-poverty enrollees {our control group}. For
these reasons, we exclude reenroliees from our ruain sample, reporting effects on them in robustness analysis {see
Supplemental Appendix B.2).

M Supplemental Appendix C.5 compares our main targefing analysis for the 2008-2009 sample (see
Section TVA) to the results for 2007. Interestingly, while auto-enrofiment is much more conmmon in early 2007, we
find very stmilar targeting (active versus passive enprollee characteristics) in both periods.
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exclude noncitizen enroliees from our sample in all periods.®! Aside from this, other
enrollment-relevant policies did not change.”® Nonetheless, to address any unob-
served demand shocks, we also use a control group of higher-income enrollees not
subject to auto-enroliment.

Other Policy Details—Although our analysis focuses on enrollment impacts,
other policy details are of interest, including rules for plan auto-assignment. The
plan assignment rule had two parts. Passive enrollees with prior enrollment with an
insurer in the past 12 months {either in CommCare or Medicaid} were auto-assigned
to that 1nsurer. Other new enrollees were randomly assigned to plans, with probabil-
ity shares following a schedule giving more weight to plans with lower (state-paid)
premiums, After enrollment, all new/reenrollees (both active and passive) could
freely switch plans within 60 days of starting coverage. In practice, the vast majority
(96 percent of passive and 98 percent of active enrollees) stick with their initial plan,
consistent with other work finding that default health plan assignment is very sticky
(Brot-Goldberg, Layton et al. 2023).

These policies raise two interesting issues that we have not explored in this paper,
First, random assigniment could allow for inferring causal plan effects, as in recent
work on Medicaid (Geruso, Layton, and Wallace 2020}, In practice, we find evi-
dence of slight demographic imbalance across plans, suggesting the presence of
hard-to-observe exceptions to random assignment. We therefore have not purssed
this topic further. Second, giving higher probability weights to lower-price insurers
should affect competitive incentives. This fopic is interesting but would require a
different research design to study; we therefore leave it for future work.

C. Data and Descriptive Statistics

Exchange Admin Data and Sample Definition.—Qur primary data coroe from
deidentified CommCare administrative records for fiscal years 2007-2014, span-
ning November 2006 to December 2013 {Massachusetts Health Connector 2014},
For all enrollees, we observe a panel of individual-level demographics and monthly
plan envollment, linked to insurance claims aund risk scoves. Observed demographics
include age, gender, zip code of residence, and family income as g percentage of
the poverty line. Insurance claims let us measure individuals’ medical conditions
and health care use and costs while enrolled. Importantly, the data inchude a flag for
whether each new enrollee is auto-enrolled or actively chooses a plan. This lets us

31 The eligibility change was for legal tmumigrant residents (tvpically green card holders) who had not yet
cleared their “five-year bar” requirement to receive federal Medicaid matching funds—a group the state calis
“aliens with special status™ (AWSS). Starting in October 2609, the AWSS group was not eligible to newly enrcil in
Commf{ are, and existing AWSS enrollees were shifted into a parallel program. We observe a fag for AWSS status
and enrclbment in this paraliel program, which lets us exclude these individuals from the sample in all periods.

3 The start of 2010 did see the entry of a new inswrer (CeltiCare). But for the below-poventy gronp, this
expanded the choice set of available free plans, which should {if anything} increase enroliment, pushing in the
opposite direction of our findings. In practice, CeltiCare had a narrow network and was not popular, with only
1.5 percent of below-poverty active choosers selecting it during 2010-2011. We therefore view the new availability
of CeltiCare as having a negligible impact.

A D SO0
AR Go8Lss



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26  Page 128 of 241

794 THEAMERICAN FCONCOMIC REVIEW MARCH 2025

construct the key variables for our main analysis: monthly counts, characteristics,
and outcomes for passive and active enroliees.”™

We are interested in the policy’s tmpact on enrollment totals and composition.
For enrollment impacts, the main cutcome of interest is counts of new enrollees
joining CommCare per month (a flow measure}. We use our panel data and a simple
model to translate this into an effect on steady-state enroliment (a stock measure).
For composition, we use variables on demographics, diagnoses, and medical spend-
ing during an individual’s enrollment spell.

We make several limitations to our main CommCare analysis sample. First, we
Hmit attention to new enrollees who (when they joined the market} were in one of
two income groups: (i) the 0-100 percent of poverty “wreatment” group and (ii) a
100-200 percent of poverty “control” group not subject to auto-enroliment. Second,
we exclude from our sample noncitizen enrollees who (as described above) faced
an eligibility cutback in October 2009, shortly after the auto-enrollment change {in
August 2009). Finally, we limit our main sample period to FY 2008-2011 for anal-
yses of the treatment group and to 2009-2011 for difference-in-differences (DD}
regressions comparing treatment and control groups. We exclade 2007 because
of the different nature of auto-enrollment during that vear {see discussion above).
For DD regressions, we further exclude 2008 because of other policy changes
that affected the control group in mid-to-late 2008.°* We end our analysis in 2011
because of a change in plan choice rules for the treatment group at the start of 2012
(see Shepard 2022).

Other Datasets.—We draw on two additional datasets for specific pieces of our
analysis:

» American Community Survey (ACS): For context on uninsurance in
Massachusetts, we use the ACS (Ruggles et al. 2015) to estimate the
Comm are-eligible uninsured population by income group, following a method
used by Finkelstein, Hendren, and Shepard 2019, Details are in Supplemental
Appendix A.1.

» Massachusetts All-Payer Claims Database (APCD): We use the state’s
APCD (version 3.0, with data for 2009-2013) (Massachusetts CHIA 2014) to
examine whether CommCare enrollees are enrolled in duplicate private insur-
ance, as a possible reason for failing to actively enroll. The APCD 15 well suited
for this purpose because it lets us observe a near-universe of Massachusetis
health insurance plans and measure simultaneous coverage. Supplemental
Appendix D describes the data construction method and shows that the APCEYs
enroliment counts for Comm{Care closely match our administrative data,

3 We observe this flag for the FY 2007-2008 period when muto-enrollment is in effect, but due to a technical
issue, it is missing during the policy’s termporary reinstaterent in April-fune 2010. For this latter period, we report
only aggregate data for all enrollees.

34 Specifically, for individuals above 150 percent of poverty, the state’s insurance mandate penalty took effect
in December 2067 (FY 2008m6), leading 10 a spike in new enrollment. Also in Diecember 2007, there was a large
auto-enroliment for the 100-150 percent poverty group. For the whole 100--200 percent poverty control group,
there was a change in plan premivus and subsidies at the start of FY 2009 (July 2008). Ymportantly, none of these
changes applied to the treatment group, and policy for the control group was stable throughout the 2009-2011
period ased in oar DI analysis.
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111, Causal Impact of Aunte-Enrollment Policy

This section presents our estimnates of the impact on take-up of suspending
auto-enroliment in 2010. After presenting results in Section HiA, we provide con-
text on the magnitede in Section [IB.

AL Impact on Health Insurance Enrollment

We use the 2010 policy change to estimate the causal impact of aute-enrollment.
To do so, we run difference-in-difference regressions on counts of monthly new
enrollment, comparing the 0-100 percent of poverty “treatment” group (for
whom auto-enrollment is in place through 2009 and suspended in 2010) to the
100-200 percent of poverty “control” group (for whom auto-enrollment was not in
place throughout). The DD regression is

(13) NewEnr,, = oy + 3, + 7 - { ----- Treat, t > 201()}

where NewEnr, , is (scaled) new enroliment for income group g (treatment or con-
trol) at time ¢, v, is a group fixed effect (for the reatment and control groups), /3,
is a time fixed effect, and ¢, is an error. We run (13} on data from 2009 to 2011,
excluding the period of temporary reinstatement of avto-enrollment at the end of
2010.¢ The dependent variable is “scaled” new enrollment, equal to a group’s raw
monthly counts divided by its average new enrcllment in the pre-2010 period. This
ensuring Newlnr,, has a mean of 1.0 for each g in the pre-period and lets us inter-
pret estimates as proportional effects. The coefficient of interest is +, which is the
DD estimate of the impact of turning off auto-enrollment (i.e., adding the active
choice ordeal).

Figure 5 plots the data for the regression in (13} and reports the main DD esti-
mate. Panel A shows results for fofal new enrollment (active plus passive). Trends
for both groups are parallel in the pre-period, and treatment group enrollment drops
sharply and persistently at the policy change. The DD estimate of v = —0.326
implies that suspending anto-enroliment redaced new enroilment by 32.6 percent
of the pre-period mean. In the reverse direction, new enroliment was 48 percent
(== (1.326/(1 — 0.326)} higher when auto-enrollment was in place.

Flgun, 5, panel B shows the impact on the number of actively choosing new
enroliees. In principle, auto-enrollment might induce some attentive individuals to
be “purposely passive” because they know the stakes are low, e.g., if they view
Comm{are plans as roughly eguivalent and are happy to let the regulator select for
them.>” If this were true, we would expect these purposely passive individuals to
actively enroll when auto-enrollment stops in 2010, resulting in an uptick in active

¥ The time nnit (1) is bimonthly periods, averaging over new enroliment in pairs of months, which smooths over
a few single months whc,n auto-enroliment appears not to have occurred followed by a surge in anto-enrolbment the
next month. We calculate standard errors using the nonnal linear model given the small samples sizes but verify that
robust standard errors are essentially the same.

37 Enrollees were informed about the anto-enrolbment policy in the coverage approval letier, which stated, “#f
vou do not choose a health plan by [date], the Connector will choose one for you.” After early 2010, this language
was removed, and enrollees were sent periodic reminder letters if they had gualified but not enrolled in coverage.
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This evidence suggests two facts about the ordeal of requiring active plan choice
to get insurance. First, failure to actively enroll is unlikely to have been a strategic or
purposeful decision; instead, passivity is more likely due wo inattention or misunder-
standing of enroliment rules. Second, active choice is unlikely to involve signiticant
costs to inframarginal enrollees. If it did, we would expect some to substitute toward
passivity when auto-enrollment is an option.

Effect on Steady-State Enroliment—The resulis so far are on the flow of new
enrollees, which falls immediately when auto-enrollment ends. The siock of total
enrollment, however, changes more gradually, as existing enrollees exit, while fewer
new enroliees enter each month, To estimate the impact on steady-state enroliment,
Supplemental Appendix B.3 uses the data to calibrate a simple stock-flow model, We
find that suspending auto-enroliment reduces steady-state enrollment by 24 percent; or
in the reverse direction, enrollment is 32 percent higher with auto-enrollment in place.
(This estimate is slightly smaller than the impact on new enrollment because passive
enrollees have shorter durations.) The estimates from the stock-flow model are highly
consistent with the raw data on the stock of below-poverty enrollment, which {alls by
23 percent from late 2009 to the end of 2011 (Supplemental Appendix Figure A.7).

Robustness: Alternaie Specifications and Effects on Reenrollment.—These esti-
wates are guite robust to alternate specifications and control groups. Supplemental
Appendix Table A3 shows that the estimated 33 percent fall in new enroli-
ment is little changed when we (i} use alternate income groups as controls (e.g.,
100150 percent FPL only, or 100300 percent FPL), (i1} use no control group (a
simple pre/post difference), and (iii) include the “temporary reinstatement” period
in the regressions. Additionally, while the analysis so far has been Iimited to new
enrollees, Supplemental Appendix B.2 shows that there are similar impacts on the
number of reenroliees joining the exchange after a break in coverage. We find that
reenrollment falls 35-39 percent at the start of 2010, very similar to the 32.6 per-
cent fall for new envollment. We therefore conclude that our main estimates on new
enrollees are representative of the policy’s overall impact.

B. Magnitude: Comparison te Other Take-Up Policies

How should we interpret the magnitade of the impact of auto-enroliment—a
4% percent increase in new enrollment and 32 percent increase in steady state?
Several benchmarks provide context for this estimate. First, relative to other “nudge”
interventions to increase health insurance take-up, these are very large impacts.
Several recent randomized experiments have tested nudges like reminder mailings/
phone calls, simplified plan information, and a simpler take-up process (Domurat,
Menashe, and Yin 2021; Myerson et al. 2021; Ericson et al. 2023}, These studies find
take-up impacts of 1-4 percentage points among a similar passive population (people

who have qualified for coverage but not chosen a plan).”® Similarly, evidence from

B Goldin, Lurie, and McCubbin (2021) smdy a similar mail outreach intervention on uninsured individuals
identified in tax filings. They likewise find a modest take-up impact of +1.1 percentage points, though even this
small mmpact fed to a meamngful decline in mortality among the marginally insured.
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Alzawa and Kim {2020) suggests that a threefold increase in government advertis-
ing of ACA Marketplaces would increase market-level enrollment by 1.3 percentage
points (or 7.6 percent). By contrast, our auto-enrollment policy teads to an order of
magnitude larger tmpact: nearly complete take-up among the passive group and a
30-5¢ percent increase in the total enrolled population. These results suggest that
while information and simplification matter, making enroliment the default may be
critical to substantially boost take-up.

A second benchmark is the impact of financial incentives. Our estimated
steady-state impact of auto-enrollment is nearly identical to the 33 percent effect
of subsidies that reduce enrollees’ premiums by $39-340 per month, or $468-$480
per year {a 57 percent average reduction), in prior evidence from the Massachusetts
exchange (Finkelstein, Hendren, and Shepard 2019}, Tt is somewhat larger than the
20-26 percent impact of introducing Massachusetts’s uninsurance penalty (Chandra,
Gruber, and McKnighe, 201 1)[39 Therefore, auto-enrollment has an impact compa-
rable to sizable changes in financial incentives,

Despite its large impact, the targeted nature of the auto-enrollment policy—
applying only to people who had already qualified for coverage—meant that its
impact on overall uninsurance was more modest. Using ACS data, we estimate
that Massachusetts had about 300,000 uninsured people in 2009, of whom abowt
62,000 had incomes below poverty and were likely Comm{are eligible. Relative
to this denominator, auto-enrollment’s 14,900-person irmpact (see Supplemental
Appendix B.3) represents a 24 percent decline in the eligible uninsured population.

Y. Targeting Implications of Auto-Enroibuent

In this section, we study the targeting implications of anto-enrollment. Who are
the marginal enroliees, and how do they compare to inframarginal {active} enroli-
ees? How does auto-enrollment affect the market risk pool? What mechanisms may
explain passive individuals® failure to actively enroll? These gquestions matter both
for the policy’s positive economic implications and for its welfare interpretation.
Section IVA provides descriptive evidence on targeting imphications, comparing
marginal (passive) versus inframarginal {active) enrollees on characteristics related
to the value and cost of insurance. Section [V B shows evidence that auto-enrollment
is unlikely to be (invalidly) enrolling individuals with duplicate private health insur-
ance. Section IVC assesses mechanisms, both rational and behavioral, for why a
small hassle deters so many people from taking up free coverage.

A. Targeting fmplications and Impact on Market Risk Pool

To study the targeting implications of auto-enrollment—that is, inferring its mar-
ginal versus inframarginal enrollees—we employ two methods. The first is mofti-
vated by our finding in Section WA that the number and composition of active

3 Bvidence from the AU A~—which involves a somewhat higher-income population than in CommCare-—sug-
gests smaller impacts of both subsidies and umosurance penalties (see, e.g., Frean, Gruber, and Sommers 2017;
Lurie, Sacks, and Heim 2019}. The 32 percent trupact of auto-enrclbment is even larger relative to subsidies and
penalties based on these ACA estimates.
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enrollees is unaffected by the end of auvto-envollment in 2010, This suggests that
passive behavior is in a sense “exogenous” o the policy environment, I correct, this
means that observed passive enrollees (prior to 2010} are also marginal evrollees
who would not have enrolled without the policy in place.*® Thus, we are in the for-
tunate position of directly observing who is a marginal versus inframarginal enrollee
(sornething that is rarely true in the targeting literature). A simple comparison of
passive versus active enrollees, therefore, should faithfully characterize marginal
versus inframarginal individuals. We ase this method for our main analysis, con-
trolling for entry timing using cohort fixed effects.!

Our second method uses the policy change to infer marginal enrollee characteris-
tics from compositional changes in new enroliment at the start of 2010. This method
has the advantage of not requiring the assumption of exogenous passivity. However,
it is statistically much less powerful and may sutfer problems if enrollee attributes
are trending over time. We therefore implement it as a robustness check, using the
simiple active versus passive comparison £or our main estirates,

Characteristics of Passive Enrollees—Table 1 shows the results from our main
method comparing passive versus active enrollees. Overall, the results suggests four
main patterns about passive (relative to active) enrollees:

Younger, Healthier, and More Male: Passive enrollees are younger by 3.8 years on
average and are 22 percent more likely to fall into the youngest age {19--34) group.
They are also more likely to be male, with an especially large share | {44 percent
higher) of young men age 19-34, a group often called “young invincibles” in insur-
ance discussions. Likewise, passive enrollees are healthier, with 33 percent lower
rates of any chronic illness and 49 percent lower rates of severe chronic iliness,
Overall, passive enrollees have 36 percent lower medical risk scores, a measure
of predicted medical costs based on age, sex, and diagnoses.*? Figure 6 visualizes
these patterns in a different way by plotting the passive enrollment rate by age, sex,
and risk score groups. Passive rates decline with age and risk, though they exceed
20 percent even for the oldest and sickest groups,

Lower Medical Costs: Consistent with their youth and health, passive enrollees
incur 44 percent lower monthly medical costs (3228 per month versus $408 for
active enrollees) and are more likely to have 0 spending. The slightly larger gap
for spending (—44 percent) relative to risk score (—36 percent) suggests passive
enrollees may also be unobservably healthy. Because the government pays insurers

O pore generally, one could think of passive enrollees as falling into two groups: (i) “always passives,” who are
passive regardless of the policy, and (if) “conditional passives,” who are passive nnder auto-enroliment but make
sure to actively enrcil when it is gone. ()ur evidence in Section HEA suggests that there are few if any conditional
pass/i;/es in our setting.

**This lets us control for any thme rends {e.g., medical cost growth) that could affect results if passive rates vary
over time. In practice, these fixed effects have little ixnpact on results. The specific method is as follows. Let ¥;, be
2 chm'acteristic/ outconie for new enrollee § who joins CommCare in entry cohort ¢ {ie., in a given year-month).
We regress ¥, = o, + 9§ - 1<Pav tve} -+ €0 Which inciundes a cohort ﬁmd effect (a,/ Table 1 reports the mean
for active enrcilees x}mm,f) the adjusted mean for passive enrollees (= ¥, + 48}, and the difference between
the two (6).

A2%We use the HHS-HCC risk score {stlver-CSR version), as used in the ACA Marketplaces, calculated based on
diagnoses observed on claims during an enrollee’s first 12 months envolled.
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more “ancompensated care”—an important social cost of uninsurance (Finkelstein,
Mahoney, and Notowidigdo 2018) that we include in our model in Section L
Supplemental Appendix C.3 presents analysis to test this idea. A limitation is that
we cannot directly observe care used by active versus passive individuals when
uninsured. However, based on care use when insured, passive enrollees obtain a
larger share of their care from standard sources of uncompensated care, including
emergency rooms and safety net hospitals.

Interpreting the Differences.—Cverall, this evidence is consistent with the two
main features of our ordeals targeting framework in Section I self-fargeting and
adverse selection. Consistent with self-targeting, passive enrollees (those screened
out by ordeals) have attributes consistent with Jower demand (value) for health
insurance. This includes the young and healthy, who on average need less medical
care, and shorter-duration enrollees, who may only have a brief need for public
coverage (e.g., between jobs). Demand for health insurance also tends to be low
among the poor {Finkelstein, Hendren, and Luttmer 2019; Finkelstein, Hendren,
and Shepard 2019; Tebaldi forthcoming).

But consistent with adverse selection, these same low-demand individuals also
incur much lower costs. Passive enroliees incur 44 percent lower monthly medical
costs, and including their shorter durations, their average per spell costs are 60 per-
cent lower. This is natural in an adverse selection market where both value and costs
are driven by an enrollee’s medical risk (and by their enrolled duration). As a result,
our theory suggests that seff~mrgeting may not translate into secially beneficial tar-
geting. We evaluate this idea more formally using our empirical model in Section V.

Robustness: Inference Using the Policy Change (and Risk Pool Impacts).—As a
robustness check, we use the 2010 policy change to infer marginal enrollees. Prior
to 2010, new enrollees include both active and passive individuals; afterward, only
active choosers enroll. Marginal enrollees’ characteristics, therefore, can be inferred
from the compositional change at the start of 2010. To implement this, we run DD
regressions analogous to equation (13) but with a dependent variable of charac-
teristics/outcomes of new enrollees. Regressions are ran on individual-level data,
clustering standard errors at the income group-by-month level.

Figure 7 shows the raw data and DD estimates for two key risk pool variables:
average tisk score (panel A) and average cost (panel B) for new emrollees. There
is a clear increase in both measures for the treatment group {red) relative to con-
trols (green) after auto-enrollment is suspended.®® The effects are large, with DD
estimates suggesting a 0.146 increase in average enrollee risk (implying 14.6 per-
cent higher costs) and $57.6 increase in average monthly cost (also about a 15 per-
cent increase). This implies that marginal enrollees screened out are lower risk and
lower-cost, just as we found in Table 1. We can further compare the methods quan-
titatively by calculating what Table 1 predicts for the analogous change in average

43 Counterintuitively, prior to 2010, the controfs have higher risk scores but stmilar costs to the treatment growp,
and this pattern flips in 2010+, This occurs because Comm{are provided more generous benefits to the treatment
group, including dental care and shightly lower copays, which results in higher costs partly through a moral bazard
effect (see Chandra, Grubey, and McKnight 2014).
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To test this story, we draw on evidence from the Massachusetts APCD 1o measure
rates of simultaneous duplicate coverage in CommCare and private insurance, a mea-
sure of whether “overenrollment” occurred in practice. ™™ We define the “duplication
rate” as the share of CommCare enroliment months during which the member wasg
simultaneously enrolled in other private insurance.*® Supplemental Appendix .1
provides additional details on the data and moethod.

Owverall, we find little evidence of meaningful duplicate coverage in CommCare.
The average duplication rate is quite low, just 3.1 percent of enrollee-months, and
the rate is even lower at the beginning of enrollment spells when auto-enrollment
occurs {see Supplemental Appendix Figure A.13). Moreover, there is little evidence
that duplication is higher for passive enrollees. Although we cannot distinguish
active versus passive enrolices in the APCD, we can studv how duplication rates
change for new enrollees into CommCare just before versus after auto-enroliment
is suspended in 2010, In practice, the duplication rate rises slightly after the policy
change, consistent with marginal {passive) enrollees having lower duplication rates.
However, duplication rates are low both before and after the change. Qur overall
conclusion is that doplicate coverage is rare and is unlikely to explain failure to
actively take up coverage.

C. Mechanisms: Why Do People Fail to Take Up Free Insurance?

Why do so many people fail to enroll in free health insurance when faced with a
small hassle? In this subsection, we provide descriptive evidence to assess the mech-
anisms involved, including both rational and behavioral explanations. We argue that
non-enrollment is unlikely to be explained by fully rational and informed stories, in
which individuals are passive because they do not need or benefit from (free) public
health insurance. Instead, we argue that behavioral “frictions” are likely involved,
with the most likely frictions being inattention and hmited understanding of pro-
gram rules.

Evidence against Fully Rational Non-enroliment.—We start by providing evi-
dence against fully rational and informed non-enrollment. We start by noting that
several facts about the institutional setup make this a priori less likely. First, everyone
in our sample—including passive envollees—has already chosen to apply for public
coverage {in step 1 of the process). This suggests that they have some awareness of
the program and a desire to enroll. Moreover, the insurance is free and extremely
generous, with 0 deductible and close to 0 cost sharing (the actnarial value exceeds
99 percent). Although there are some limits {e.g., on networks), it seems implausi-
ble that enrollees would face fewer limits or costs if they were aninsured, the rele-
vant counterfactual.

B deally, we would want o measure the counterfactual of whether CommECare enrolless obtain other insurance
if they were (exogenously) kicked out of Comm{Care. While we cannot measure this counterfactual divectly, the
observed duplication rate provides suggestive evidence on whether overenrollment is 2 problem in general.

“We do not include duplicate coverage in CommCare plus Medicaid because the two programs use a unified
enroilment system, which should automatically prevent duplicate enrollment. Most of the same insarers operate in
both programs, and we have some concerns that the insurance type is sometimes mislabeled, which could lead to
false positives.
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Some simple facts further indicate that passive enrollees are likely to obiaip
meaningful benefits from health insurance. Although passive enrollees are relatively
healthy, they are not uniformiy so. Indeed, over 40 percent have a chronic illness, and
8§ percent have a severe chronic illness (Table 1). Their average spending of $228
per month is large relative to their very low incomes (the individual poverty line in
2009 was $903 /month). Supplemental Appendix Figure A.11 shows that passive
enrollees experience meaningful rates of medical shocks (e.g., high-cost months,
emergency hospitalizations) that while less frequent, still occar 60-75 percent as
often as for active enrollees. Further, Figure & shows that even among the oldest
and sickest enrollees, passive rates exceed 20 percent. Thus, while good health is
predictive of being passive, it is clearly not the full explanation.

Finally, we argue that access to charity care is unlikely to be a perfect substitute
for formal insurance that drives its (true) value down to near zero. First, passive
enroliees use a meaningful amount of care in categories that are less available via
charity care, including prescription drugs.”” Second, the prior literature on the value
of insurance to the poor suggests that while value is low, it is far above zero. For
instance, a key paper in this Hierature, Finkelstein, Hendren, and Luttmer (2019},
finds that the individual value of insurance is just 20-48 percent of insured med:i-
cal expenses. Applied to our passive enroliees (who spend $228 per month when
insured), this would imply a value of $46 to $109 per month—or $350 to $1,300
over a typical 12-mounth enrollment spell. This is a sizable amount. For instance, it is
comparable to forgone benefits from failing to take up the EXTC or SNAP (Bhargava
and Manoli 2015; Finkelstein and Notowidigdo 2019) and from losses due to insur-
ance plan choice errors ( Abaluck and Gruber 2011; Bhargava, Loewenstein, and
Sydnor 2017}.

Evidence on Behavioral Frictions-—We test two types of behavioral explana-
tions: {i) those in which the complexity of plan choice is the key barrier and (i1}
those in which taking action is the key barrier, for instance, because of inattention
or misunderstanding the steps requued to enroll. We find little evidence of (i) but
suggestive evidence consistent with (ii).

Choice Overload —Cne reason people might be passive when asked to select a
health plan is that they become overwhelmed by the choice, as tn models of “choice
overload” (Iyengar and Kamenica 2010). We note that choice overload is a priori
less likely in the CommCare setting, which featured a relatively simple choice set
with at most four to five plans available.”® Further, the passive enrollment rate is
unrelated to the choice set size, which varies across areas due to selective insurer
entry. Sepplemental Appendix Table A7 shows that the passive rate varies in a nar-
row range of 33-35 percent across all choice set sizes, including at 34 percent in

39We observe that 25 percent of passive enrollees take a regulur prescription medication every month they are
enroiled, with an average cost of $45 per month. Over a typical 12-month enrollinent spell, these prescription costs
alnne would add up to $540.
51There were four plans prior to 2010, and a fifth (CeltiCare) entered during 2010. This is much sim-
pler than otker US insurance programs. For instance, Medicare Advantage features an average choice set
with 33 options {see  hups://www.kif.org/medicare/issue-brief/medicare-advantage-202 1 -spotlight-first-
fook), and Medicare Part D feature 25-35 plan options {see https:/fwww kff.org/medicare/fact-sheet/
an-overview-of-the-medicare -part-d-preseription-drug-benefit).
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areas with just a single plan (i.e., no real choice). Moreover, passivity does not
change significantly when a plan enters or exits a region. We conclude that there
is hittle evidence that choice overload is responsible for passive behavior in this
context,

Inattention or Misunderstanding —A second type of reason for passivity is that
some people are inattentive or misunderstand the steps required to enroll in cover-
age.>? If so, requiring an additional step of action—even a seemingly simple step
------- will lead some individuals to “fall through the cracks” and not enroli. We present
three sets of facts consistent with a role for inattention and/or misunderstanding.
These are discussed here, with the underlying analyses presented in Supplemental
Appendix C.8.

s “J.gst in the Mail”: A natural reason for inattention is if some people do not
receive the approval letter instructing thern how to actively enroll. Anecdotally,
address errors are a common problem in welfare programs, partly because of
greater residential instability in low-income populations. To test for this, we
construct a proxy for “address mismatches” based on observing different zip
codes in CormmCare’s envollment file {based on the address used in administra-
tive mailings) versus on the enrollee’s first observed medical claim (submitted
by the medical provider, often based on paperwork filled out at a visit). As
detailed in Appendix C.8, address mismatch is surprisingly common, occurring
for about one-third of enrollees. Moreover, it is predictive of passive behavior,
After conditioning on the sample with an observed claim in their first 6 months,
the passive rate is 28 percent for mismatched, about 3 percentage points (or
13 percent} higher than for nonmismatched people. This pattern is robust to
controlling for demographics, health, and timing of the first claim.

« Special Barriers: Misunderstanding may be more common in groups that face
special barriers to interacting with the state and learning about take-up rules.
This idea is consistent with the evidence, shown above, that socioeconomi-
calty disadvantaged groups are more likely to be passive. Another such group is
immigrants, who fikely face greater language and cultural barriers.”” Consistent
with this, passive rates are higher for immigrants {41 percent rate}, about 7 per-
centage points {or 21 percent) higher than for nonimmigrants (34 percent).

= Cross-Program Transitions: Misunderstanding or inattention may be more
common when people transition between public programs in which take-up
rules differ. We observe two types of transitions in our data: (i) a large shift of
enrollees from the state’s uncompensated care pool to the Comm{are exchange
in early 2007 and (i1} regular transitions from Medicaid into CommCare {e.g.,
due to changes in income, age, or family status). Active plan choice was not
required in either the UJCP or Medicaid, so there may be greater confusion in

32 There is substantial evidence of limited attention /understanding and other betiavioral frictions for consumer
choice among health plags (e.g., Abaluck and Graber 2011; Handel 2013; Ericson 2014, Handel and Kolstad 2015).
Thus, it 1s plansible to think that the same issues might affect whether people enroll in healih insurance in the first
place.

33 tmmigrants were excluded from our main analysis sample, as discussed in Section HC. For this analysis, we
augment the main sample to re-inchude them.
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these groups about ewrollment processes o CommCare. Consistent with this,
passive rates are much higher for these transitions. People transitioning from
the UCP had a 60 percent passive rate (versus 40 percent for other enrollees
at the same time in early 2007). People transitioning from Medicaid have a
39 percent passive rate (versus 31 percent for non-Medicaid enrollees). The lat-
ter is partly driven by very high passivity for kids transitioning off of Medicaid
at age 19 (Jdcome 2020), but passive rates are higher for Medicaid transitions
even controlling for age, gender, and health covariates.

Y. Empirical Mode! and Policy Trade-offs

In this section, we empirically apply our model from Section [ to our health 1nsur-
ance setting in Sections VA-VC, using a combination of our administrative data, the
auto-enrollment natural experiment, and outside estimates. We use the estimates to
assess the guestion with which we started the paper: How well do ordeals work to
target enrollment in health insurance?

A. Model Implementation

Our ordeals welfare framework requires estimates of four objects for enrollees:
(1) the direct medical cost of insurance, Cj; (i) the enrollee value of insurance, W;;
(iti) social spillovers, £; and {iv) fiscal externalities, FE;. Together, these let us
calculate V3™ = uW, -+~ E; (for various assumptions on the social welfare weight

"1?‘/‘ et

g} and O = ) — FE, which together are sufficient for net social welfare, ~,
vfoc (‘n:\’(’f

Our natural experiment and rich insurance claims data let us divectly measure
the distribution of marginal (passive) and inframarginal {active) enrollees and their
medical costs (). We assume that the government either directly pays medical
expenses {as in traditional Medicare and Medicaid} or engages in zero-profit con-
tracting with private insurers (as we find is roughly true in Massachusetts).> Tn both
cases, medical costs for individual 7 in the claims data are a reasonable estimate of
the government’s marginal cost when they enroll in insurance (i.e., C; in the mod-
e1).>® With this assumption, our claims data give us a direct estimate of C; and the
average cost for active (C;) and passive (Cy) enrollees.

34 Supplemental Appendix Table A9 shows evidence of this zero-profit contracting for the below-poverty popu-
fation, for whom CommCare negotiated a separate set of payment rates directly with insurers {as opposed to the bid-
ding systemn used for higher-income groups). The table compares the governiment’s payment and insurer’s cost for
active and passive enroliees. Insurers earned small overall margins {of about 4 percent, or $16 per enrcllee-month),
despite overpaying for passive and underpaying for active enrollees. The table also shows that had the exchange
paid using more sophisticated risk adjustment, this group-specific over-/underpayment would shrink, but overall
profit margins would remain near zero. We interpret this as evidence that (i CommiCare was able to negotiate fower
average prices for the below-poverty population as a whole because of the inchusion of healthier anto-enroliees, and
(i1} average prices paid approximately reflect average costs.

53 This relationship is immediate when the government directly pays clzims. In the zero-profit contracting case,
the relationship follows from the fact that the government’s total payments equal insurees” total cost for all enroll-
ees. When 7 is enrolied, insurers’ total costs increase by €, and to maintain zero profits, the government’s extra
cost is alse €. Note that this analysis abstracts from any nonmedical administrative costs {for either government or
private insurers), which we cannot directly measure in our clayus data.
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To estimate the remaining items (11)~{iv), we combive what we do observe with
information from other studies and data sources. In what follows, we describe our
strategy for estimating each term.

Uncompensated Care Costs.—The main component of social and fiscal external-
ities is uncompensated care, so we start with estimating it In our data, we observe
medical costs when insured, €. To estimate uncompensated care costs that / would
wneur it uninsured, we proceed in two steps. First, the uninsured use less care than
the insured becauqe of moral hazard, which we assume increases costs by a con-
stant factor, 1 -+ MH. Second, the umnsured themselves pay only a share, ¢ < 1,
of their medibal bills, with uncompensated care covering the other T — ¢, Ihus,
uncompensated care costs equal

s i I -0 )
ve L { P TP e
(14) it o= (} iy 7774 ;.
Estimating CVC requires values for ¢ and MH. For our baseline estimates, we draw

on the avalysis of Finkelstein, Hendren, and Luttmer 2019 of the Oregon Health
Insurance Experiment. They estimate a moral hazard effect of MH = 33.3%
and an uninsured out-of-pocket share of bills of ¢ = 0.21, both of which we
treat as constant across enrollees.”’ Using this method, therefore, we estimate
TFY = 0.59C
Wf. con.sad(,r two alternatives in sensitivity analysis. First, as extreme upper and

tower bounds, we consider ¢ = 0 (full uncompensated care} and ¢ = 1 (implying
~UC
V¢ = 0). Second, we construct new estimates using data from a Massachusetts

program, the Health Safety Net (HSN), that covers a subset of medical expenses for
uninsured low-income adualts. The HSN is an uncompensated care pool that {anlike
most similar programs) pays based on formal claims, which are observable in the
state’s APCD. We use these data, combined with estimates of total uninsurance from
the ACS, to estimate nncompensated care costs by age-sex group, which we then
project onto owr Comm{are data. The method involves several assumptions, which
we detail in Supplemental Appendix E.

Social and Fiscal Externalities of Insurance —Having estimnated uncompensated
care costs, we divide its incidence between the government (part of FE ) and private

s from ex anfe expected costs due to the
ck. We assume throughont that tim shock is idiosyneratic and additively sep-
., passive enru]iees) Formally, let C; be
E‘C,-] + w1th];[ = {and w; mdepc,ndent

. Under these asst mptmm Cg = 7‘[:"‘ ,,,(,C =

Pmkcl%t?m Hc‘:ndreu andl uttmet \”019‘ eetnmtc, ihat in the Oregon experiment, health insurance increases
annual medical spending by $900, which is 33.3 percent of the control complier {uninsured) mean of $2700. They
estimate that controf compliers (the uninsured) spend $369 per year in out-of-pocket expenses, which implies
¢ = 56972700 = (.21. We treat MH and ¢ as constant across enrollees, implying CF° scales pr\)p(xruﬁmllv
with insured costs, since it is unclear how 1o estimate heterogeneity. If anything, the evidence sugzests that CFC
are disproportionately larger for passives, suggesting we may {conservatively) understate their refative efficiency.
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providers (part of £;}. We assume that the government bears a fixed share, ¢ &
{O, 11, of costs, which implies

(15) FE; = apg - CVY and By = (1 — ¢ €7

Note that this assumes no other externalities of insurance besides uncompensated
care, which is a conservative assumption.”® To estimate v;, we draw on the evi-
dence from Garthwaite, Gross, and Notowidigdo {2018), who study the impact of
aninsurance on hospital uncompensated care costs and profits. They find that for
every $1 higher uncompensated care costs, hospitals absorb $0.60-$0.67 in lost
profits. In our main estimates, we set ¢¥; = 0.635, the midpoint of this range.

Envrolice Value of Insurance —FEstimating value {or WTP) is challenging in our
main sample because of a lack of price variation—all plans are free. Moreover,
the presence of {rictions raises concerns about inferring low WTP directly from
passive behavior, which may be a consequence of enrollees having high frictions
(e.g., inattention or forgetfulness). To make progress, we follow the “rational con-
sumer benchmark” approach described by Bernheim and Taubinsky (2018}, which
has also been implemented by Bronnenberg et al. (2013) and Alcott, Lockwood,
and Taubinsky {2019). The approach involves estimating preferences among a
well-informed reference population (the “benchunark™) in order to impute the WTP
of another group. We use price variation for higher-income Comm{Care enrollees
(150-250 percent of poverty) who all pay positive prices, replicating and extending
the demand estimation method of Finkelstein, Hendren, and Shepard (2019). We
then project these demand estimates onto our below-poverty population at the level
of detailed observables {age-sex-risk group cells).

This exercise rests on two assumptions: {i) that higher-income enrollees reveal
their WTP when making active choices and (i) that age-sex-risk observables are
sufficient for projecting WTP onto lower-income groups. Assumption (i) is consis-
tent with a model of pure inattention frictions {(e.g., forgetting to act) that prevent
passive types from enrolling but do not bias demand estimates for active choos-
ers. This assumption implies that demand reveals true WP among the sample of
higher-income active enroliees (150-250 percent of poverty).”” Assumption (ii)
allows us to impute this WTP distribution onto our lower-income {0-100 percent of
poverty) population of interest, conditional on age-sex-risk cells. However, it is vul-
nerable to concerns about selection on unobserved preferences. To address this, we
examine robustoess to alternative assumptions about unobserved sorting, described
in greater detai] below.

We summarize the method here, with details and estimates presented in
Supplemental Appendix F. Finkelstein, Hendren, and Shepard (2019) use RD vari-
ation in subsidies and premiums to estimate a demand {WTP) curve for insurance.

38 For instance, there is evidence that health insurance for Kids leads to long-run economic gains that boost future

tax revenue {Brown, Kowalski, and Larie 2020} and that insurance for young adults reduces erime (Jécome 2020).
We do not include these since it is unclear how to estimate their distribution for different types of enrollees.

S¥OF course, this benchmark may under-/overstate the value of insurance if higher-income active choosers
suffer from behavioral biases or Hguidity constraints. Cur analysis that scales enrollee welfare by 2 range of soctal
welfare weights, 1, can partly address this concern.
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They observe three incore thresholds at which premiums increase discretely: from
80 to $39 per month {at 150 percent of poverty), from $39 to $77 (at 200 percent of
poverty}, and from $77 to $116 {(at 250 percent of poverty). By observing how much
enroliment falls at each threshold, they infer points on an insurance demand curve,
These can be linearly connected and extrapolated to generate a full demand curve D
(s), where s € [0, 1] indexes people from highest to lowest WTP.

To adapt Finkelstein, Hendren, and Shepard’s (2019) method to our problem,
we make two adjustments. First, we use 2009-2011 data, maiching our analysis
perind. Second, we use the micro-data to estimate demand separately by cellof g =
{age group, sex, risk score bin}. We use roughly S-year age bins and quintiles of
HCC risk score, with an additional category for the sickest 5 percent of enrollees.
With a demand curve for each cell, Dg(:s), we project WTP onto each enrollee i in
our below-poverty saraple using the average WTP for their g cell, thatis, W, = £
[Dg(,;)(s)} , where the average is over 5. This method lets us capture WTP hetero-
geneity via observable factors included in g (age, sex, and medical risk}, We also
consider several assumptions for unchserved sorting between active versus passive
enrollees, inclading no sorting, perfect sorting, and (for our baseline specification}
unobserved sorting of “equal magnitude”™ to observed sorting, in a sense formalized
in Supplemental Appendix F.6!

We consider several alternatives in sensitivity analysis. In addition to variations
on the demand-based approach {e.g., no or perfect unobserved sorting), we con-
sider mapping insured medical costs (which we observe) to enrollee WTP using
simple relationships estimated in the literature. Specifically, Finkelstein, Hendren,
and Luttmer {2019) find that low-income Medicaid emrollees value insurance at
20-48 percent of insured costs (e, W, = & - C; for x € [0.20,0.48|}; we report
estimates for the endpoints of this range. We also consider a plausible lower bound
in which WTP equals expected uninsured out-of-pocket (OOF) costs {with no valae
for risk protection), based on the framework underlying equation (14). This implies
W, = (IQMH) ¢, = 0.16C,; given the values of ¢ = .21 and MH = (.333.

Finally, we examine implicd WTP for full insurance from a simple model of
homogeneous risk aversion, under a benchmark assumption of no moral hazard or
uncompensated care. Specifically, we simnulate the value of insurance using observed

S9Catculating average WP (the conceptually correct statistic) requires using the Hpearly extrapolated portion
of the demand curve, which comprises abont the botiom 30-440 percent of demand. As robustness, we also examine
the median and seventy-fifth percentiles of WTP, which are much less likely to be extrapolated. These gener-
ate smaller estimates of WTP but similar irnplications for the refative WTP and MVPYF for active versus passive
enroilees.

51 Briefly, unobserved sorting relates to the range of s over which we average to calculnte W, = E [Dg(,-)(x}] . For
no sorting, we average over s € {(), 1] for both actives and passives; therefore, WP 1s equal for evervone within a
& cell. For perfect sorting, we assume that within each g cell, actives comprise the highest 67 percent of WTP ¢ypes
(s & {0,0.67]), while passives comprise the owest 33 percent of WTP types (s € [().()7, LO()]), where 33 percent
is the overall share of passives in our data. For our baseline specification, we assume “equal” sorting on unobsery-
ables and observables. Formally, we calculate the probability that a random active enrollee s in a g cell with higher
estimated WTP than a random passive enroliee. This is 56 percent in our data. We then set the averaging ranges of
s s0 that this probability is alse 56 percent within each g cell (i.e., unobserved sorting), which we show corresponds
oy & [0,0.96] for actives and s € [().OS, 14()()] for passives.
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medical claims and an exponential ntility function with coefficient of absolute risk
aversion of @ = 8.6 x 10 > taken from Handel and Kolstad {2015).5?

Social Welfare Weight (1) ~—Our key value statistic is the social value of insur-
ance, V° = uW, + E, which scales enrollee WTP (W,) by a social welfare weight,
g {and adds externalities, £;). For simplicity, we use a constant g for all eligible
individuals, but we consider a range of values to capture distributional goals. Our
baseline calculations use p = 1 {i.e., Kaldor-Hicks efficiency), but we consider a
range of 4 & i_().5, 3.{)_i for robustness, where o > 1 allows for a social value of
redistribution, while g < 1 captures tight public budgets.

Diirect Cost of Qrdeals, L{:O‘) —Throughout this exercise, we focus only on the
ordeal’s targeting implications, that is, the “gains from targeting” picce of their wel-
fare impact in equation (6). Implicitly, we ignore any direct costs of the ordeals
(L{o)). which we do not have a good way to estimate and which we believe are small
i our setting. Because direct costs would only reinforce our finding that ordeals
do not work well, we view this as a conservative assumption. However, measuring
direct costs may be important in other settings where these are likely to be larger.

B. Results: Model Estimates and Targeting

Figure § shows our model’s baseline estimates and the selection properties of
anto-enrolment, comparing active versus passive enrollees in our main sample (as
used in Table 1). Figure 8, panel A shows selection on social value, which inclades
both enrollee value and uncompensated care savings to private providers. Both the
mean and the distribution of social value is lower for passive enroliees. On average,
passive enrollees have both a lower private value of insurance (about 2€ percent
less than active enrollees) and use less uncompensated care when uninsured since
they are healthier. Their average social benefit is $143 per month, about 34 percent
fess than for active envollees at $217 per month. This finding that passive enrollees
have lower (private and social) value of insurance than actives holds across every
sensitivity analysis we consider, including different assumptions for demand esti-
mation and alternate measures of uncompensated care (see Supplemental Appendix
Table A.10)}. Our estimates, therefore, robustly suggest the active enroliment ordeal
screens out low-value types, consistent with self-targeting and favorable sorting on
value.

While there is favorable sorting on valoe, value and costs are also strongly cor-
related. Figure 8, panel B is a binned scatterplot showing the relationship between
social value and net public costs, again comparing active and passive enrollees.®

52We compute expected utility, gy = E - explo C,-)}, separately by cells of g = {age group, sex,
risk score bin, passive versus active}, taking the xpmmtim over the observed distribution of monthly med-
ical s 'ndlm7 C; w&Lhm each cell. WTP for individuals in each cell is defined as the certainty equivalent,
W, = log ey )

63 ’At the mdmdudi level, we observe realized—not expected-—costs. We estimate expected medical costs by
taking the mean of monthly realized costs (weighted by number of months enrolled) by celf of g = {age group, sex,
risk score bin} interacted with whether the mndividual was passive or active. Panet B of Figure 8 can therefore be
thought of as displaying the joint distribution of social value and expected medical cost at the {age group, sex, risk
score bin, active versus passive status}-cell level.
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marginal enrollee}. As a result, auto-enroliment is a much more cosi-effective pol-
icy for expanding take-up. Auto-enroliment’s net public cost per newly insured is
3640 percent lower than for subsidies. This implies that each $1 million in pub-
lic spending covers 55-66 percent more people if used for auto-enrollment rather
than subsidies. Therefore, a budget-constrained government wishing to maximize
take-up would want to prioritize auto-cnrollment over subsidies.

On the other hand, if the government wishes to tmplement the highest-MVPF
policy, the analysis also depends on the relative MVYPFE of insurance versus cash
transfers since subsidies combine the two.® Cash transfers have an MVPF of 1
in our model (since we do not include labor sapply distortions), while the social
value-cost ratio of insurance for marginal enrollees (with ¢ = 1) ranges from (.51
to 1.60 for subsidies and is {coincidentally} 1.00 for auto-enroliment. As a result,
we find that auto-enroflment’s MYPF (= 1.00) Hes within the range of the three
subsidy changes (from 0.74 to 1.24).

YVi. Conclusion

Enrollment ordeals are a pervasive and controversial feature of many public pro-
grarus, especially safety net programs {or the poor. There 1s a longstandivg debate
and tension between two views. On the one hand, ordeals are barriers to poverty
alleviation programs, which may undermine their goal of helping the poor. In this
view, ordeals are inherently harmful, and particularly so when they reduce take-up
alot.

On the other hand, the classic economic ideas of Nichols and Zeckhauser (1982)
show how ordeals can rarger public assistance toward those who need or value it
most, saving money that can be redeployed toward those in greatest need. In this view,
ordeals are harmtui only if they fail to target well. Because the “self-targeting” case
for ordeals relies on revealed preferences, standasrd critiques have largely focused
on behavioral frictions as the main reason ordeals may not target well {Bertrand,
Mulainathan, and Shafir 2004; Finkelstein and Notowidigdo 2019).

This paper argues that there is another big-picture reason ordeals self-targeting
may not work well: adverse selection. We start by observing that in many public
programs, enrollees vary in not just their value of assistance but also their cost. In
other words, many programs—inciuding but not Hmited to those providing insur-
ance—share the key feature of “selection markets” that have been widely studied
in the economics literature (Einav, Finkelstein, and Mahoney 2021). We then show

SSMVPEs are cale ulat;d a8 follows. Por anto-enrclbment, we assume {conservatively) that the ordeal involves
no real welfare costs (L{e) = ), so its MVPF is simply the social value-cost ratio of marginal (passive) enroltees,
a5 in Table 3. For subxidm, lhc MVPF combines the secial vatue of tnsurance (for the AD¢ marginal enrollees) plus
the value of cash discounts to inframarginals (= AS times Dy inframarginals), divided by the total fiscal cost, or

Insurance for marginads

it m Cash for rm“nwals
Sac

AV 4 DyAS

(16) MVPF =
' ADCY" + DyAS

(1 —rp) x 1,
L .M,) ;
Transfer wo inframarginals

where X is the average of each variable X for subsidy-marginals and xy, = ADC, :ﬁ / ( ADC /g‘Ct

+ Dy AS ) is the
share of extra spending on marginal enrollees. The equation shows that the MVPE of a subsidy s 2 weighted aver-
age of the MVPF of covering marginal enroilees and the MYPF of a cash transfer te inframarginals (which is 1.0).
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that adverse selection tends to undermine the classic self-targeting logic for ordeals.
When low-value types—those whom ordeals are designed to screen out—also have
tow costs (e.g., because they are lower-risk types), targeting gains from excluding
them may be minimal or even negative. The key question in selection markets is not
whether ordeals screen on value but whether they screen more strongly on value than
On COSES.

We develop a general framework to formalize this idea, visualized using the
graphical selection markets model of Einav, Finkelstein, and Cullen (2010) and
measured using a parameter we call the “adverse selection tax” We then test it
empirically using a natural experiment in a subsidized health insarance program
in Massachusetts. We find that climinating auto-enrollment and adding a small
ordeal leads to major 33 percent declings in enrollment. Ordeals differentially
exclude precisely the young, healthy, and low-risk types one would expect under
adverse selection. These individuals have lower value for insurance (consistent with

self-targeting}, but they are also much lower-cost. Gur model estimates suggest that
they are not less efficient, implying that ordeals induced “backward sorting” into
insurance, analogous to the findings of Marone and Sabety (2022) for price-based
sorting. This occurs because adverse selection is very strong, with a “tax” exceeding
100 percent tn our baseline estimates. With distributional equity concerns, health
insurance is socially optimal, but it is optimal for all enroilees, including passive
types screened out by ordeals, consistent with our idea of “optimal universality.”

These findings have broader implications for how policymakers think about
enroliment ordeals in social programs. In terms of fake-up tmpact, our results sug-
gest that ordeals are a first-order important barrier in health insurance. Even when
coverage is free, a large share of people do not enroll when doing so is a hassle.
Completely removing ordeals via auto-enrollment has an order of magnitude larger
take-up impact than lower-touch “nudges” like reminders and outreach (Domurat,
Menashe, and Yin 2021, Goldin, Lurie, and McCubbin 2021; Ericson et al. 2023;
Banerjee et al. 2021). Reaching universal coverage in the United States, therefore,
may require astomatic enrollment in some form.

In terms of targeting, our results suggest that the standard case for ordeals 15 lesg
likely to work well in settings with adverse selection, that is, strongly correlated
value and costs. This is clearly relevant for insurance programs, but it may also
be relevant more broadly in transfer programs that pay varving benefit amounts to
different groups. Fundamentally, adverse selection (like behavioral biases) inter-
rapts the revealed preference link between demand and efficiency that is key to
seif-targeting. While ordeals are useful tools in some settings, they may not be well
suited to health insurance and other adversely selected markets.
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Do Ordeals Work for Selection Markets?
Evidence from Health Insurance Auto-Enrollment’

By MaRK SHEPARD AND MYLES WAGNER*

Are application hassles, or “ordeals.” an effective way to limit public
program enrollment? We provide new evidence by studying (removal
of ) an awio-enrollment policy for health insurance, adding an extra
step to enroll. This minor ordeal has a major impact, reducing enroli-
ment by 33 percent and differentially excluding voung, healthy, and
economically disadvantaged people. Using a simple model, we show
adverse selection—a classic feature of insurance markets—under-
mines ordeals’ standard rationale of excluding low-value individuals
since they are also low-cost and may not be inefficient. Our analysis
illustrates why ordeals targeting is unlikely 1o work well in selecrion
markets. (JEL D82, G22, H75,113,118)

Should enrolling in public programs be casy or hard? The desirability of earoli-
ment hassles, or “ordeals,” for social programs is a classic—and controversial—
guestion in public economics. On the one hand, there is substantial concern about
incomplete take-up of programs intended to help the poor (Currie 2006}, A growing
body of work argues that the bureaucracy, paperwork, and “administrative burden”
of enrollment is a major driver of low take-up and source of frustration with and
mistrust of government {Herd and Moynihan 2018).

{n the other hand, a classic line of thinking in economics argues that ordeals can
be usefl ways to farger assistance toward those who need or value it most (Nichols
and Zeckhauser 1982; Besley and Coate 1992). The basic idea follows from the
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logic of revealed preference. Ordeals work like a nonfinancial “price” of envolling,
and as in standard markets, prices screen out people with low value (demand) for
a program. By excluding low-value types, the government saves money and can
redirect aid toward those who need it most. This influential “self-targeting” idea
has spawned an active empirical debate, with some research finding that it holds in
practice {Alatas et al. 2016; Dupas et al. 2016), while other work argues that behav-
toral frictions may undermine its validity (Bhargava and Manoli 2015; Finkelstein
and Notowidigdo 2019; Deshpande and Li 2019). Importantly, the debate has been
framed almost entirely around the self-targeting question: Do ordeals effectively
sereen out low-valuye or low-need types in a given setting?

In this paper, we ask whether this is the right way to think about targeting in
programs where people vary not just in value or need but also in their costs. We
observe that many programs—and especially insurance programs-—share a key fea-
tare of “selection markets” that have been widely studied in the economics litera-
ture {Einav, Finkelstein, and Mahoney 2021). In these settings, enroflee costs vary
substantially and tend to be correlated with value, often because both are driven by
the same underlying factor, like risk. For instance, in our health insurance data, the
highest-risk (sickest) 10 percent of enrollees incur 15 simes higher medical costs
than the healthiest 10 percent {about $1,400 versus $90 per month}. Moreover, the
healthy are likely to value insurance less, precisely because they have fewer medical
needs and use less care. This example Hustrates the kev correlation in settings with
adverse selection: low-value types also tend to be low-cost.

Our paper’s central conceptual point is that adverse selection tends to weaken,
and when strong enough undermine, the classic self-targeting case for ordeals.
When low-value enrollees are also low-cost, excluding them may yield minimal, or
even negative, targeting gains. The key question in selection markets is not whether
ordeals screen on value, but whether they screen more strongly on social value than
on costs. This question is theoretically ambiguous and does not follow from the
standard revealed preference logic for ordeals.

We formalize this argument with a mix of theory and evidence from a public
health insurance prograra, We use a natural experiment to study descriptively Aow
muich ordeals matter for take-up and which types of people they screen out. We find
that even minor hassles lead to major reductions in take-up among an otherwise
uninsured fow-income population. Consistent with adverse selection, the excluded
group is differentially younger, healthier, and poorer, suggesting ordeals screen out
people with low private value {demand) but also low cost of insurance.’ Using an
erapirical model estimated with our data, we find that ordeals worsen targeting effi-
ciency, despite successtully screening out low-value types. More generally, we show
that adverse selection works alongside behavioral frictions to weaken the (revealed
preference) link between demand and efficiency that is key to self-targeting. This
makes ordeals relatively poorly suited tools for adverse selection markets.

We begin the paper (in Section I) with a general framework to formalize these
ideas about ordeals targeting in selection markets. Ordeals improve welfare if they
yield “gains from targeting”—the ability to include efficient {social value > cost)

UFhis also aligns with the groups most Hkely 10 be among the 28 miltion sninsured in the United States today
{Tolbert et al. 2024).
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and exclude inefficient (social value < cost) types—sufficient to outweigh any
direct losses from their hassle or administrative costs. We show that targeting
gains can be visualized in simple supply/demand-like graphs of marginal value/
cost versus quantity enrolled as ordeals vary, analogous to the approach of Einav,
Finkelstein, and Cullen {2010) for visualizing welfare in selection markets. As in
their graphs, adverse selection implies that the “marginal cost” curve is not flat (as
in a nonselection market) but slopes downward alongside marginal value, reflecting
the positive value-cost correlation driven by enrolles risk. This shrinks the gains
from targeting, reflected in a smaller area between marginal value and cost curves
above and below their intersection.

We formalize this reduction in what we call the “adverse selection tax,” which
equals the coctlicient in a regression of emoﬂee {net} cost on social value, or
6’ = COV [C‘W’ V"“I / Va*r{V‘WE = p-op/oy” When adverse selection is suffi-
ciently strong (roughly, when ,3 > 1}, the marginal cost curve becomes steeper
than marginal value, and ordeals induce “backward sorting” into insurance even
when they correctly sort on value. This idea—analogous to the insights of Marone
and Sabety {2022) for menu design and sorting with prices——shows the limits of
choice and self-targeting mechanisins in adverse selection warkets where demand
and efficiency are often misaligned.’

In addition, we show a second reason adverse selection tends to undermine
ordeals: it makes it more likely that the optimal outcome 18 universal—enrolling or
excluding everyone—rather than targeted. We call this second idea “optimal univer-
saliry”” Graphically, it oceurs when the margival valae (MV) carve Hes entirely above
or below marginal costs (M), so the two do not intersect. This is more likely when
both MV and M have a similar downward slope because value and cost are strongly
correlated. For instance, consider a case where social value and net enrollee cost
align perfectly: V&% = § . O In this case, net welfare (= V7% — V) equals
(§ -1 N for all i, which is uniformly positive or negative depending on 5 z 1.
This example illustrates the key idea of optimal universality: a strong value-cost
correlation makes it more likely that targeting using ordeals is counterproductive
because universal outcomes are superior.

Having developed this framework, we next wimn to an empirical analysis of ordeals
that lets us both estimate the key model parameters and also learn descriptively
about ordeals” impact for health insurance programs. Our empirical setting is the
Massachusetts health insurance exchange, a progran offering subsidized insurance
to low-income people without access to other coverage.” The program featured a

Here, p = ca)rr{C‘?’r”, Ir’f‘-”‘"}, o = std(Cj,-h""" ), and oy = std(Vf‘""), all evaluated across potential enrollees
{1). See Section 1 for the formal definition of social value and net public cost (which is net of fiscal external-
ities\ The adverse selection tax is zero if enrollee costs do not vary (o = 0} or are uncorrelated with value
{p = 0}, and it grows as both of these increase refative to the variation in value.

3Conversely, advaniageons selection—where fow-value types have high costs—strengthens the case for ordeals
targeting. Because advantageous selection is less common, we do not discuss it tn detail. Two settings where it bas
bﬁf:tl found are long-term care mnsurance (Pinkelstein and McGarry 2006) and Medicare supplemental coverage
{ medimp”) (Fang, Keane, and Silverman 2008},

“We study the pre-Ubamacare {or ALA) exchange, which operated from 2007 to 2013 and was called
Commonwealth Care {or “Lomm(“ar-a”) As a model for the ACA exchanges that followed, CommCare has been
a rich source of wldemc on demand, competition, and the impact of policies in health nsurance markets {see
Chandra, Graber, and McKnight 2011, 2014, Finkelstein, Hendren, and Shepard 2019: Jaffe and Shepard 2020;
Melntyre, Shepard, and Wagner 2021; Shepard 2022: Shepard and Forsgren 2023).
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anique source of variation 1o the complexity of emrollment, driven by changing use
of an auto-enrollment policy for the program’s poorest individuals, who qualified for
free insurance. Prior to 2010, the program required only that these individuals apply
for coverage, submitting paperwork with information to verify eligibility. Approved
applicants were then contacted and asked to choose among several plans offered by
different insurers (all of which were free). But if they failed to respond-—something
that occurred surprisingly often—the program auto-enrolied them into a plan using
a simple algorithm. In essence, this policy used defaults or “choice architecture”
(Thaler 2018) to streamline take-up and prevent people from falling through the
cracks of the system.

Starting in 2010, the program suspended autc-enrollment. Nonresponsive, or
“passive,” individuals were no longer enrolled by default; instead, their default
became non-enrollment. Effectively, this change added an extra step (active plan
choice) to the required take-up process. Although not intended to be onerous—peo-
ple could choose by phone, mail, or online, and ail plans remained free——this change
is an example of the type of small take-up friction that is common in many LS safety
net programs.

We use this variation to estimate the causal effect of the ordeal by studying
enroliment changes around the 2010 policy shift. We use a difference-in-ditference
design, comparing changes in new enrollment for the low-income {treatment} group
for whom auto-enrollment stops in 2010 versus a slightly higher-incorme {(control)
group for whom it was not used throughout. Our rich administrative data let us
observe who enrcHed actively versus passively prior to 2010, and we can also infer
the characteristics of marginal enrollees from compositional changes in enrollment
around 2010.

This analysis yields two main findings. First, adding a minor ordeal leads to
major reductions in health insurance take-up. Prior to 2010, one-third of low-income
new enrollees join the exchange passively via anto-enrollment. When the policy s
suspended in 2010, the flow of new enrollment talls by a nearly identical 33 percent,
The declive is immediate and persistent, with paralle] pre-trends and no concurrent
changes for the control group.” We also see no evidence of an uptick in active enroli-
ment in 2010, suggesting that passive individuals are unlikely to be deliberately
choosing nonresponse (e.g., because they know they will be auto-enrolled). Rather,
when subjected to a small hassle, about one-third of eligible individuals simply fail
to take up health insuraunce.

This effect is quite large. For instance, it is similar to the impact of a $470 (or
57 percent) annual premivum increase based on prior evidence {Finkelstein, Hendren,
and Shepard 2019} and 1.25-2 times larger than the impact of Massachusetts’s unin-
surance penalty (Chandra, Graber, and McKoight 2011). It is an order of magnitude
larger than the 1-4 percentage point effects observed from lower-touch “nudges”
(like outreach and assistance} in recent work on health insurance {Goldin, Lurie,
and McCuabbin 2021; Domurat, Menashe, and Yin 2021; Ericson et al. 2023). The

3 Purther evidence comes from a temporary reinstatement of the auto-enrollment policy in fate 2010. Consistent
with the policy having a causal effect, we find that new enroliment spikes back up to its pre-2016 fevel, then falls
back down when auto-enroliment is again suspended in early 2011,
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findings suggest that fully awtomaric envollment—uot just incremental incentives
and nudges—may be a key step to further reduce uninsurance in the United States.

Onir second descriptive finding is that ordeals differentially screen out low-risk
individuals, consistent with adverse selection. Relative to active enrollees, passive
enrollees are younger and healthier (e.g., 33 percent less likely to be chronically
1) and especially likely to be young men age 19-34. They incur 44 percent lower
medical spending per month—most of which (a 36 percent gap) is predictable by
their age and diagnosis risk factors. Because of their lower costs, excluding passive
enrollees results in a 15 percent higher average-cost risk pool of enrollees.

We also examine the distributional equity implications of ordeals. We find that
passive enrollees are more likely to be very low income, to live in disadvantaged
neighborhoods, and to live near safety vet hospitals and clinics. This is consistent
with ordeals differentiaily impacting the poor (Bertrand, Mullainathan, and Shafir
2004; Mullainathan and Shafir 2013). But it is also consistent with evidence that
the poor have lower demand tor health insurance, potentially because of access o
charity care when uninsured (Finkelstein, Hendren, and Luttmer 2019).

Why does a seemingly small hassle matter so much for enrollment? This fact is
striking because the benefits of forgone health insurance are likely meaningful.® Our
evidence is most consistent with behavioral frictions h‘ke inal’temion, forgetting to
act, or simply “going with the flow” in insurance choices.” We examine but find lit-
tle evidence of other explanations, including stigma or unawareness of the program
(since everyone in our sample has already applied for coverage}, “choice overload”
that leads to passivity (Ivengar and Kamenica 2010), or passive enrollees already
having another form of duplicate insurance.”

The final portion of our paper applies the ordeals welfare framework to our set-
ting using the avto-errolment natural experiment. We specify a rich model allowing
for the key features of insurance problem, including heterogeneity in enroliee value
(demand), insurer cost (based on medical claims data), and externalities of insur-
ance via savings on uncompensated care. The key empirical challenge—common to
most analyses of ordeals—is to infer enroliee value of insurance, given the nonprice
nature of the take-up barrier. We address this challenge by estimating demand among
a higher-income segment of exchange enrollees who face positive prices, drawing on
RD-style premium variation used in prior work (Finkelstein, Hendren, and Shepard
2019). We then project these demand estimates onto the lower-income population at
the level of key observables {cells of age, sex, and medical risk scores). We consider
various assumptions for the role of unobserved preferences, as well as alternate
methods of estimating value directly from observed medical use in our claims data.

SPassive enrollees {while healthier than average) do use significant medical care and experience medical
shocks. Based on our model estimates and prior work on the value of health insurance {Finkelstein, Hendrea, and
Luttmer 2019), coverage should be worth about $550 to $1,300 for an average passive enrollee over a typical year-
fong spell. This is comparable to forgone benefits from faiture to take up the EITC or SNAP (Bhargava and Manoli
2015; Finkelstein and Notowidigdo 2019},

7 Consistent with these ideas, we find that passive nonresponse is More CONNON among immigrants (who may
face langnage barriers), people with signs of address instability, and people transitioning into the exchange from
Medicaid (which may involve greater confusion because Medicaid’s process is different).

SWe test this using the state’s All Payer Claims Database, where we can see the near universe of health insus-
ance coverage. We see very low rates (<0 4 percent) of duplicate enrollment in the exchange plus other coverage
and no meaningful change in duplication rates around the end of avto-enroliment in 2010,
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This exercise yields three main resnlts. First, ordeals do screen out lower-value
enrollees. In our baseline estimate, passive enroliees have a private (social) value of
coverage that is 28 percent (34 percent) lower than active types. This finding, which
is congistent with the classic ordeals rationale of self-targeting, is robust across a
wide range of specifications we consider.

Second, adverse selection substantially reduces, or even reverses, the ordeal’s tar-
geting gains, Our estimates suggest substantial cost variation and a strong valae-cost
correlation that implies an “adverse selection tax” that is large and often exceeds
100 percent. Correspondingly, the value-cost rafic of passive enrollees is similar to
or (in our main specification) higher than active enrollees, suggesting that ordeals
induce counterproductive “backward sorting” into insurance. We also cxamine the
robustness of this conclusion to varying distributional equity goals, by applying a
social welfare weight ¢« > 1 to enrollee welfare, We find that with even modest
equity concerns (g > 1.3}, it becomes optimal to enroll both active and passive
individuals. The ordeal is still nonoptimal, but not because sorting is backward,
rather because the optimal cutcome is universal.

Finally, we use the model to compare auto-eorollment versus subsidies as ways
of expanding take-up. We find that the two have similar targeting properties—both
enroll a similar voung, healthy, and low-cost population—but that auto-enrollment is
much more cost-effective because it does not require new spending on inframarginal
entollees. We find that each extra $1 million in public spending covers 55-66 per-
cent more people if used for auto-enroliment rather than subsidies.

Related Literature —Qur paper contributes to three main strands of literature.
The first studies the nature of ordeals targeting for social programs. Starting from the
classic analysis of Nichols and Zeckhauser (1982), the debate has centered around
whether ordeals screen out people who value or benefit less from assistance {e.g..
Alatas et al. 2016; Dupas et al. 2016; Finkelstein and Notowidigdo 2019) or who ben-
efit just as much but have less ability to navigate a complex process {e.g., Bhargava
and Manoli 2015; Deshpande and Li 2019; Homonoff and Somerville 2021}, This
debate 1s part of a broader literature asking when nonprice targeting is valuable in
social programs {(e.g., Kleven and Kopezuk 201 1; Lieber and Lockwood 2019). We
provide evidence in a new and important seiting (health insurance) and highlight
that the classic debate misses the key role of cost heterogeneity and adverse selec-
tion for this question,

Second, our paper contribuies to work evaluating “nudges” to increase take-up
of social programs, including health insurance (Goldin, Lurie, and McCubbin 2021;
Domurat, Menashe, and Yin 2021; Banerjee et al. 2021; Ericson et al. 2023). Our
resuits suggest a much larger impact of fully removing bhassles by changing the
defaunlt to auto-enrollment. This complements prior work on the large impact of
auto-enrollment in other settings (e.g., Madrian and Shea 2001; Chetty et al. 2014),°
as well as evidence that defaults create inertia in choosing among insurance plans

?Recent work on 401(k) pensions by Choukhmane (2021) finds that while anto-enrolbment has a large initial
impact on exrollment and savings, people who are not auto-enrolied largely catch up by saving more in the future.
Unlike pensions, health insurance is a domain where failure to enroll can have immediate repercussions if an indi-
vidual gets sick and incurs medical bills. This suggests anto-enrobment is likely to be a consequential policy for
health insurance.
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(Handel 2013; Ericson 2014; Polyakova 2016; Brot-Goldberg, Layton et al. 2023).
Default effects are a key example of a broader set of “choice frictions” that have
been shown to be prevalent in health insurance markets (Abaluck and Gruber 2011,
2023; Bhargava, Loewenstein, and Sydnor 2017). Our paper shows that defaalts are
also tmportant policies for insurance take-up.

Finally, our paper contributes to the lterature asking why uninsurance is so per-
sistent in the United States. A large prior literature has analyzed the impact of finan-
cial prices and subsidies for incornplete take-up (Gruber 2008; Dague 2014; Frean,
Gruber, and Sommers 2017; Finkelstein, Hendren, and Shepard 2019). We show
that ordeals and hassles are also likely to be a key barrier, given the United States’
fragmented and nonautomatic health insurance system. There is growing interest
in the role of complexity, transaction costs, and “adrinistrative burden” in shaping
enroliment, with emerging evidence that this matters for Medicaid take-up (Alzer
2007; Arbogast, Chorniy, and Currie 2022; Wu and Meyer 2023} and for ACA health
insurance marketplaces (Drake et al. 2023; Mclntyre, Shepard, and Layton 2024 ).
We show, likewise, that imposing even modest hassles leads to non-enrollment by
a large share of people, especially the voung, healthy, and poor, who are dispropor-
tionately uninsured today. Our results suggest that as long as take-up is voluntary,
getting to universal coverage will likely require some form of auto-enrollment. They
also illustrate the surprising power of a feasible form of auto-enroliment that has
recently been considered or implemented in several states” ACA exchanges.'°

Cutline of Paper—Section I presents a conceptual framework for ordeals tar-
geting with adverse selection. Section H discusses the setting, the anto-enrollment
policy, and our data. Section H shows our main results on enrollment impacts, and
Section IV presents targeting results. Section V implements our empirical model
using the auto-enrollment variation. Finally, Section Vi concludes.

L Conceptual Model: Adverse Selection and Ordeals Targeting

In this section, we present a simple framework for the economics of ordeals in
programs characterized by adverse selection, that is, where enroliee value and costs
are positively correlated. Adverse selection is a classic feature of insurance, where
individual risk (e.g., health status) is the primary driver of the value-cost correlation.
But it is also relevant more generally for transfer programs with varying benefit
amounts (e.g., by income or family size) since people who receive smaller ben-
efits also cost less to the govermment. Our central point is that adverse selection
reduces—and may even reverse-—the efficiency of the standard ordeals rationale
of screening out fow-value types since low-value enrollees may not be ingfficient
enrollees.

This section formalizes this argument using a simple model based on the clas-
sic insights of Nichols and Zeckhauser (1982), as well as the more recent ordeals
framework of Finkelstein and Notowidigdo {2019). Our key innovation is to con-
nect ordeals to the economics of selection markets, visualized using the graphical

O his includes Massachusetts, swhich reinstated 2 similar form of auto-enroltment in Aprit 2022, partly based
on discussions with them abont this research.
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frarmsework of Einav, Finkelstein, and Cullen (2010). Our avalysis also connects
to recent insights about “backward sorting” in selection markets (Marone and
Sabety 2022), in which prices also lead to inefficient sorting between insurance
options.

A, Model Setup

Consider a population of individoals who qualify for a public program—in our
setting, free health insurance—but have not vet enrolled. For each individual i, the
program generates social valae of
1 Soc
(1) Vi = W B
where W, is the program’s private welfare to enrollee i (willingness to pay, or WTP),
14; is the marginal social welfare weight on individual i (capturing distributional
equity concerns), and £, is the social value of any externalities from ’s participation

for all i, but it may be natural o think of g, > 1 for safety net programs where
beneficiaries are lower income. For our empirical work, we simplity by treating p;
as a constant 4 for evervone who qualifies for the program, but in principle, £, could
vary across eligible groups to capture distributional goals.

For individual i, the program involves net government cost O = ) — FE,
which equals direct costs (C;) minus any offsetting fiscal externalities (FE}.'" We
assurne CF > 0 so that there is a real fiscal trade-off of expanding enrollment.
Both social value and cost may vary across individuals, potentially creating a ratio-
nale {or targeting.

The government seeks to target enrollment to maximize total social benefits net
of costs. Mathematically, if A; € {O, 1} indicates whether 7 is enrolled, the govern-
ment seeks to maximize net social welfare, or SW = Y, (V¥ — M) . A, We
define ~; as the net contribution to social weltare of enrolling individual /

(2) (Net Welfare) v, = Vi — O} = (W, + E;) — CM™.

\

If E’ha, government had full information, it would optimally enroll everyone for whom
v > ( and exclude those with v, < 0. Equivalently, if we define B, = Vio°/CM

as ﬂ”lf: enrollee’s “social value-cost ratio,” the government optirnally eorolls every-
one with R, > 1 and excludes those with R, < 1.'% The metric -, is a useful target-
ing index that shows how a government would optimally prioritize enrollment with

Win our empmcal setting we think of these variables as follows. W; > O is the be nehts of insurance to the
individaal, C; > O is the goverament’s direct subsidy cost for insuring them; and £, FE; > 0 are savings on
{nninsured) u')wanpensatﬂd care borne by private hospmls (E;} and the government (FE;}. The nuture of C; depends
on how insurance is provided. We assume either direct public provision {relevant in pr(mrarm like Medicaid) or
zero-profit contracting with p] ivate insurers (which we find to be ronghly true in the Massachusetts cxchan%)
swhich implies that C; equals s expected insured medical costs.

“The social value-cost ratio is closely related to the marginal value of public funds (MVPF} metric
{Hendren 2016}, which 1s also a {policy-fevel) benefit-cost ratio.
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full information. In practice, however, the government has limited information, so it
mrust use blunt policies like ordeals, which we turn to next.

Ordeals and Take-Up.—The government has access to a screening mechanism—
in our settin g an ordeal—that it uses to limit take-up. Ordeals work by imposing a
“friction,” r; > 0, that individuals must overcome to enroll. The friction may vary
across mdmduals and could involve both real costs (e.g., the time and effort of com-
pleting paperwork} and behavioral frictions that limit take-up {e.g., inattention). We
assume the government can adjust the “intensity” of the ordeal through its policy
choices {e.g., how much paperwork to impose). A simple specification that captures
this ideais v, = o - &, where o > (is the ordeal’s intensity {a policy choice) and
h; > O captures a person’s experienced hassle cost per unit ordeal. The policy of no
ordeal is equivalent to setting o = 0.

In addition to the ordeal, people may have behavioral biases that affect demand,
e.g., biased beliefs about their risk type (Spinnewijn 2017). We denote the bias
by g;, and the utility governing take-up as I/, = W, — ¢;, where £; >  captures
undervaluation and ¢; < 0 overvaluation. With the ordeal in place, people take up
the program if

(3) (Take-Upy U= W, — 5 > o}

True WTP B;as Ordeal triction

A comparison of the conditions for who should optimally enroll (v, > ©
@ W, + E; — €N > 0) versus actual take-up (W, — ¢, — oh; > 0) shows
that there may be both under- and overerwollment among differing grou,pb. All else
equal, underenrollment is more likely for disadvantaged groups {with high welfare

weights, 14; > 1), for people with positive externalities {E; > 0) or undervalaation
bias (¢, > 0}, and for people with low cost () 1eiat1w © WTP. Overenrollment
is more likely for the opposite cases. Iroposing an ordeal iroproves targeting if it
reduces overenrollment more than it exacerbates underenroliment, in a sense that
we formalize below.!?

We denote the %:harr: of people who coroll given an ordeal of ntensity o as

D( J) ----- Pr( W, — g > cr'hi). The share excluded is 1 — D(U). The ordeal splits
potential cnml}.cf.x mx,o two groups. For any variable X; (e.g., value or cost}, we denote
averages for screened-in enrollees as Xi((f) = [‘( W, —&; > r)‘hi}, and for
excloded individuals as Xp{o}) = E[X|W, — ¢ < ahi].

B0ne way to understand misallocation is to define the “wedge” hetween optimal enrollment versus take-up
atility (absent the ordeal} as

4 Ap=moy = U= [~ W+ B+ g - .

In an ideal world, this take-up wedge would be zero, ensuring that people enrolied if and only if +; > 0. Imposing
an ovdeal works fike a reduction in take-up utility, so it shifts the wedge from A, to (A, + ol liuq will tend to
improve welfare if the distribution of (A + ok} is closer to zero than the distribution of A, This point is refated
to the result of Allcott et al. (2022) that * ‘nudges” tend to tmprove welfare if they reduce the variance of net wedges
between socially optimal and actual consumption of a good.
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In addition to their imnpact on take-up, ordeals may impose “divect” or “excess”
costs, including both hassle/psychological costs to enrollees and administrative
costs to the government. The vature of these costs depends on the specifics of the
ordeal and the model of behavior and welfare (Ericson 2020).'* Rather than spec-
ify it in detail, we write the ordeal’s total direct/excess cost as a general function,
L(U 3 = 0, which we assume is weakly positive. As we show below, direct costs are
separable from the effect of ordeals on social welfare via fargeting (who is enrolled
versus excluded), which is our focus in this paper.

B, When Ave Ordeals Optimal?
We now lay out the general conditions under which an ordeal is desirable, which

we relate 10 adverse selection in the next subsection. Consider an ordeal of strength
o that generates enrollment I)(\g). Net social welfare under this policy is

(5) SWouealo) = D(o) - [V?“"(a\) - 5‘1\%’(5)] — L{o),

= ("',]

where L( o-) > {}is the total direct cost of the ordeal via hassles and administrative
costs. To be welfare iroproving, an ordeal maust at least be superior to two trivial
alternate policies:

» Shutting down the program (no envollment), which resalts in SW,; = 0, and
* Enrolling everyone (full enroliment), which results in SW, = Elv] = 4.

Relative to these alternatives, the ordeal’s extra social welfare is ASWOM-M;( o-}

= SWouealo) — wax{0,7}, or:"?

(6) ASWorgeu(0) = m‘in{D{a} ""/1,[1 - a)} } - L{o} ,

L.

Direct cost
Gains from Targeting, G7'{ n

where we now suppress the dependence of ¥y, 1( } on o for conciseness. The first
term in expression {6} is the ordeal’s “gains fmm targeting,” or GT&U} This captures
how effectively the ordeal screens or “targets” enroilment to positive net-welfare
individuals (y; > 0}, relative to the alternatives of full exclusion and inclusion.
We show below that GT( 0‘) corresponds exactly to areas between (appropriately
defined) marginal value and cost curves of an ordeal, allowing us to display these

4 1n the classic model, ordeals fmpose a “real” hassle cost on enxollee i of oy, which is identical to their impact
on take-up behavior, but 1o costs on BOR- u)rollees (who need not incar the hassle) or administrative costs for the
government. Thas, in the classic setup, L{o) = D{a) - oh 1(0). However, Ericson (2020) potes that policies like
defanits may impact take-up through beimvxoral frictions like inattention that do not involve real welfare costs
for {already-attentive) enroliees. Additionally, some barriers like stigma may impose psychological costs even on
non-enrollees. The general L{o) allows our model to capture any of these cases.

0 derive this, we use the fact that 5 7 is the welfare of the average enrollee in the full popalation, so for any o,
v = D o) - ﬁg(a + :1 - D\O') ,()\o') Note that oar analysts implicitty normalizes the size of the full popala-
tion {enrollees plus non-enroilees) to be 1.0
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gains graphically. The second term, L(J), is the ordeal’s total direct costs, which
need not be incurred if the government simply excludes or includes everyone.

The key takeaway of this expression is that an ordeal is desirable only if it achieves
positive gains from targeting large enough to exceed the ordeal’s direct costs. Positive
gains from targeting, in turn, requires that included groups be favorable {positive net
welfare) and excluded groups be unfavorable {negative net welfare):

(7) (Positive Gains from Targeting) (o) > 0 > F(o).

A necessary condition for (7} is that the ordeal mdu ces “effective targeting” between
mnchided and excluded groups, or Ay = 7 — > {. We call the term A~y the
“targeting efficacy.” 1t is siraightforward to show thal G o) > Oonlyif Ay > 0
and that G7(o) is an increasing function Ay.1©

There are two reasons the gains from targeting condition in {7) may fail, both of
which, we will argue, become more likely with adverse selection. The two reasons
are

» Backward Sorting: 7, (ff} < 0 < y()\(}'; The ordeal sorts “backward” by
including inefficient and excluding efficient enrollees. Note that this implies
ineffective targeting, or A~ < 0.

» Optimal Universality: Hither 7,7, > 0 or 7,7 < 0. It is better to simply
include or enroll everyone, rather than screening with the ordeal. Note that this
may be trae even if targeting is “effective” { A~y > 0).

A

In our empirical work, we analyze these conditions for a particular ordeal {(at a
given intensity o) since this is what we observe. Conceptually, with more variation,

these conditions could be assessed globally across all o > 0 for a given ordeal,
which is what we depict in our graphs below.

The Classic Ordeals Debate.—How do these conditions for ordeal desirabil-
ity relate to the classic ordeals debate? The classic rationale for ordeals going
back to Nichols and Zeckhauser (1982) is that they result in “self-screening”
or “self-targeting,” in which people who highly value the program enroll, while
low-value types drop out. Intuitively, hassle costs screen consurmers just like prices
in standard markets, with high-value consumers willing and low-value consumers
anwilling to buy a good. In its classic formulation, self-screening is a statement
about screening on private welfare, W,. Under self-screening,

(8) (Self-screening) AW = W, —W, > 0.

15 The gains from targeting from (6} yields

where ( ) = mﬂ{rl 1)(/"‘“' - - D(U‘) - } > 0 is a (nonnegative) correction that captures the fact
that taxgeting is less desirable when 2 program’s overall average welfare (%) is either very positive or very negative.

Because the second term subtracts a nonnegative vaiue, GT{o} > Oounly if Ay > 0.
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(h~ = h Vi), seir-‘qcreemng must hold as a consequence of ratmndi dmu:g Ihe
z.,ldssw critiques of self-screening, therefore, focus on ways that biases or has-
sles may be larger for high-value 1yp@s-------1n our notation, cov ;WHEZ] > 0 and/or
cov{W,-,hj > (). For instance, work on the “psychology of scarcity” argues that the
poor, for whom social programs are especially valuable, may also experience the
fargest biases and hassle costs of overcoming ordeals (Bertrand, Mullainathan, and
Shafir 2004; Mullainathan and Shafir 2013).Y7

Notice, however, that self-screening on private weltare {W)) is not equivalent to
favorable screening on social value, V% = pW, -+ E. This distinction is often
missed in ordeals analyses that do not clearly delineate private versus social value.
We say that an ordeal achieves favorable social value sorting it

(9) (Social value sorting)  AVY = V{7 - V§™ > 0.

In addition to the ways self-screening can fail, social value sorting can fail if ordeals
differentially exclude people with high-welfare weights {y;) or with large positive
externalities (£;). This is likewise consistent with the “psychology of scarcity” ideas
if ordeals differentially screen out poorer individuals (for whom g, is larger in stan-
dard welfare functions).

However, we emphasize that the right metric of targeting is not private welfare or
even social value but net social welfare, v, = V§%° — (¥, or what we have called
favorable fargeting efficacy:

. N . N _ _ i 5 —Ne *
(10) (Targeting efficacy) Qv =7 — 7 = ( 1/” o J ( Cy — ) > 0.

o

Social Valne sorting Cost sorting

It is straightforward to sec that targeting efficacy and value sorting coincide only
in the special case where there is no offsetting sorting on costs. This is reasonable
for programs with constant costs or more gencrally where costs are uncorrelated
with value. For example, this might be reasonable for slots in a public childcare
program or for a welfare program that gives everyone the same benefit amount. But
it is unlikely to apply to insurance programs and other settings characterized by cost
heterogeneity and adverse selection, which we turn to next.

C. Ordeals Targeting and Adverse Selection

How do the conditions for ordeals being optimal relate to adverse selection? In
this subsection, we use our model to analyze the social welfare impact of ordeals,
We show that the targeting impacts of ordeals can be visualized in a simple graphi-
cal framework, following the approach of Einav and Finkelstein (2011) for selection
markets. This lets us visualize the role of adverse selection for the gains from target-
ing and therefore the desivability of ordeals.

1 a refated vein, Spinnewijn (2015, 2017) argue that behavioral bisses tend to reduce the stope of the social
value curve relative to demand, making revealed preference sorting less efficient.
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While the classic ordeals debate has tended to focus on the wedge between indi-
vidual choice and enrollees” true private welfare (W,) or true social value (Vi), we
use our framework to tllustrate how the econornics of adverse selection can create
an analogous wedge between Vi°° and net social welfare, v, = Vi%° — €V Thus,
even when ordeals successfully induce self-screening and favorable value sorting,
adverse selection can erode or even reverse the gains from targeting,

Adverse Selection and Targeting —Adverse selection is a fearure typically asso-
ciated with insurance and other “selection markets,” where it is known to unravel
trade and distort market outcomes. However, the underlying features driving adverse
selection may also be relevant for thinking about targeting in social programs. These
two key features are

1. Cost Heterogeneity: O varies across enrollees (with variance 0% > ().
2, Valoe-Cost fﬂrmldiwm Ve correlates positively with V3%, or p
i i f
= a,orr[V o (_T?J"Z] > (.18

These two features characterize many insurance programs where an individual’s
value (demand} and cost are both heavily driven by their risk. For instance, in health
insurance, sicker individuals tend to have both hi ghu Vaiue fOr insurance and higher
mpeued costs. Adverse selection tends to resultin € . - CN hdvm '8 the same sign

sV o — V§°°. Under adverse selection, positive value sorting ( V — V5% > )
is not enough for an ordeal to be desirable; it is possible to have small or even nega-
tive targeting efficacy (A = OQor Ay < 0) if sorting on costs is sufficiently large.

While we focus on adverse selection, advantageous selection may be relevant in
sOme wumvb like long-term care insurance. Under advantageous selection, costs
vary {of > 0), but the value-cost correlation is negative (p < 0). As a result,
ordeals will generally target more effectively than without selection since low-value
types (who self-screen out) will also have high costs.

Graphical Analysis—We show that the gains from targeting under adverse selec-
tion can be illustrated using the familiar graphical framework of Einav, Finkelstein,
and Callen (2010) for welfare in selection markets. The intuition is that different fev-
els of the intensity of an ordeal, given by ¢ in our framework, trace out marginal value
and moarginal cost curves in much the same way as different prices generate demand
and marginal cost curves in the original Einav, Finkelstein, and Cullen (2010) analy-
sis. For a given ordeal of strength o, we define the marginal social value curve MV (o)
----- EVS“L] W, — &, = aizi] as the expected social value of those for whom a mar-
g,mcﬂly stronger ordeal would cause not to envoll. Likewise, we define the marginal
cost curve as MC{o} = FE CYN\W, — g, = o-h,;j . It is straightforward to see that

~=Soc 5S¢ Net
the conditional means in equation {10) (V| .V, . €, and Co ,) are the average

values of MV(a) and MC (o) to the left and right of D{o}.

¥ 1n many settings, this condition is presented as 2 positive L()ET(_la.UOIE between direct costs C; and private
I i N
welfare W,. For the purpose of this discussion, we assume that W; and V3 are highly corretated, as are £, and O
so these conditions are aligned.
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is equivalent to social value sorting (V, — V) because there is zero sorting on cost.
An ordeal, therefore, achieves positive gains from targeting as long as the value curve
is downward sloping, that is, AV > 0. This is the key idea underlying the classic
“self-screening” and “social value sorting” rationales for ordeals described above,

Panel B shows how this changes with adverse selection. The marginal value
curve remains downward sloping, but now the marginal cost curve 18 also down-
ward sloping, capturing the positive value-cost correlation. We show a case where
the MC (o) curve rotates around its intersection point with MV(), so the two curves
continue to intersect. Because of this rotation, the gains from targeting {as shown
in the green shaded area) are substantally reduced {when p is modest) and may
be negative (when p is large). The key question for targeting efficacy is no longer
whether the marginal value curve is downward sloping but whether it is sreeper
than marginal costs. In the case illustrated by the dashed red curve—where MC
(o) is steeper than MV(o)—the ordeal leads to “backward sorting.” In this case, the
ordeal targets inversely from what is desirable: those whe are errolled have negative
surplus, while those who are excluded have positive sarplus. This type of backward
sorting is closely related to the idea that price-based sorting may also be inefficient
in insurance markets (Marone and Sabety 2022).%¢

Figure 2 shows a second way adverse selection may undermine the optimality
of ordeals: by leading to “optimal universality.”” We show both the no-selection and

“modest” adverse selection /‘/[C((T// curves from the prior figure but now consider

what happens if the .'WV(CT\) is higher, e.g., because society places a higher welfare
weight (12} on program enroliees. With no selection, a more modest but still positive
ordeal is optimal because the marginal value and cost curves continue to infersect.
But with adverse selection, the MV curve lies entirely above MC, implying that full
enrollment {zero ordeal) is optimal. The same idea applies in reverse if the marginal
value curve is lower (via a lower g, with adverse selection making it more likely
that no enroliment is optimal (see Supplemental Appendix Figare A.1). Intitively,
adverse selection makes these “universal” optima more likely because the similar
downward slope of MV and MC makes them less likely to intersect within a given
range.

Mathematical Analysis.—We now formalize these arguments. We start with the
claim that adverse selection reduces or reverses the gains from targeting—the sort-
ing argument shown in Figore 1, panel B. Note that given estimates of V7 and €1,
we can quantify the value-cost relationship by conmdcnng the linear pro ;ectmn of
enrollee costs onto value: C; Vel e /:f X V*S"‘ -+ w,, where C is the mean of net
costs and w; 15 a residual capturing cost heterogeneity orthogonal to value. This pro-
jection can alwavs be performed and results in the standard regression coefficient
3 = p- opfoy, where o and oy are the standard deviations of cost and value, and

Pgorting may be improved if ordeals {or prices) can be targeted only at high-cost enrollees (Bundorf, Levin,
and Mahoney 2012}, but this s typically not done because it would be inequitable to the sick. In a different context,
the fact that “prior authorization” hassies are targeted at high-cost prescription drugs may explain why these yield
savings in excess of their costs (Brot-Goldberg, Burn et al. 2023).

SRR
AR QO8LTE



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26  Page 172 of 241



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26  Page 173 of 241

788 THEAMERICAN FCONCOMIC REVIEW MARCH 2025

grows, and gains {rom targeting are dimdnmished. Further, if ,/?3 srows large enough
that
(12) B=p-2£5 1 - Aw

the correction term becormes negative, and the ordeal leads to backward sorting (on
social welfare) despite favorable sorting on value. This corresponds to a “steeper”
marginal cost than marginal value curve in Figure 1, panel B. If Aw > O—which
occurs if an ordeal does not screen, or screens unfavorably, on idiosyncratic costs
(the case we usually find in our empirical work)—a sufficient condition for back-
ward sorting is 3 > 1l,0rp > oy/oe

This analysis provides insight into why ordeals will generally work poorly in
settings with strong adverse selection, where 5 > 1. In these settings, any ordeal
that sorts favorably on value will sort backward on efficiency, unless it happens
to screen in people with low idiosyncraric costs (Aw < 0), something that while
possible, is not 1mphed by economic theory. More generally, even modest adverse
selection (d e (0,1, orp € (0,0v/0¢]) “taxes” away the gains fmm value sorting
in proportion to J making the real welfare gains much smaller.”

We now formalize the claim that adverse selection makes optamal universality
wore likely, as depicted in Figure 2. As in the figure, we consider how shifts in
marginal social value driven by a higher/lower social welfare weight (;¢) affect
the optimality of a given ordeal with strength 0.** For the ordeal to yield tar-
geting gains per condition (7), it must be the case that (o) > 0 > Flo), 01

50(1(0 ;;4) — CY{o) > 0 > V§(o;p) — Cio), where we highlight that vy
and VO are both (increasing) functions of p. These inequalities, therefore, implic-
itly define a range of p over which the ordeal is ngirabic J= Lumm, ,uw(}

= [t(‘“’”' B/ W, (CY — Ey)/ W] aslongas jo,, < ji.. Relative 1o no selec-
~ . Nei SNt
tion ((JV = OF, adveﬁe selection rotates the cost curve, making ;> CJ¥,

which pu&hcs apward g, and downward timar Thus, adverse selection narrows
the range of social preferences ;me ,u maxl Over which ordeals are preferred to uni-
versal policies. (See Supplemental Appendix Figure A1 for a visualization of this
argument.) Further, for sufficiently strong adverse selection, this range becomes
null, implying that there is no g at which the ovdeal is optimnal.

Broader bnplications for Transfer Programs —While our emphasis has been on
insurance programs, our framework also sheds light on many fransfer programs
where recipient value and public costs are naturally correlated viathe {varying} bea-
efit amounts, which are both a benefit to enroliees and a cost to the government. For
instance, in many means-tested programs, benefit amounts vary with enrollee income
or family status. This suggests that the logic of correlated value and costs may apply,

et

220ne reason f) 1s likely to be large in low-income populations is that o (at least for private WIP) tends to be
smali because marginal utility of consumption is high, while o is much larger, reflecting variation in health needs.

23 We make this argument for a particnlar o, bt an anatogous ar; Bument applies across a fill range of valies of
o to show that adverse selection makes it more likely that the MV{a) and MC(c) curves do not intersect over this

range.
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and self-targeting may not translate into significant welfare gains. Instead, the desir-
ability of ordeals may depend on whether low-benefit-amount enrollees also tend to
be those the government wishes to screen out for other reasons (e.g., because they
are less poor, so have a lower social welfare weight).

Our analysis can help interpret the findings in past work. For instance, both
Finkelstein and Notowidigdo (2019) (studying SNAP) and Bhargava and Manoli
(2015} (studying the EITC) find that hassles on average screen out people who
receive smaller benefit amounts from these programs. But the normative implica-
tions are different. In SNAP, low-benefit types are generally Zigher-income indi-
viduals, for whom economic need is less. But 1o the EITC, low-benefit types were
generally lower-income individuals without kids, for whom need may be high. By
contrast, ordeals screening works well in programs that distribute supplies with
equal costs for all participants, as in free chlorine solution for water treatment
(Dupas et al. 2016).

Connection to Economics of Nudges—Cnur analysis of ordeals relates to the
broader economics of “nudges” (Thaler and Sonstein 2008) and similar nonprice
interventions. Although the vast majority of this literature focuses on empirical
impacts and positive economics, recent work by Allcott et al. (2022) unpacks the
welfare implications of nudges. Their work emphasizes that simple average treai-
ment effects on demand or adoption of ostensibly beneficial goods or behaviors may
be a misleading guide to welfare. Instead, the key welfare guestion is whether a
nudge rediices choice distortions, by inducing people to consume or behave more
in line with what is socially optimal.?* A nudge improves social welfare only if it
reduces (more than it exacerbates) baseline under- and overconsumption of a good
relative to the social optimum,

This aligns closely with our analysis of take-up and targeting with ordeals for
social programs. An ordeal improves welfare only it it corrects {more than it exac-
erbates) errors of overenrollment (enrolling v, < 0 types) and of underenrollment
(excluding ~; > 0 types) that occur with alternate policies like full inclusion
and exclusion. This is exactly what is captured by our targeting efficacy statistic,
Ay = Ay — 7y, and by our expression for “gains from targeting” in (6") Indeed,
there is a close parallel between our model and the setup of Alicott et al. {2022),%°
suggesting a deep connection between the welfare economics of nudges cm,d ordeals.
This also suggests that thinking about nudges through the lens of optimal targeting
may be a fruitful way to understand their welfare impacts.

24 Alicott et al. (2022) show that this occurs when a nudge reduces the variance of “net distortions,” or the
{individual-specific) wedge between choice utility and social welfare arising from behavioral biases, externalities,
and other factors like markups and taxes. These wedges may be either positive or negative, so a smaller variance
ﬂllpliU behavior more in line with social welfare.

23 tmportantly, we allow CV 10 vary {whereas marginal cost is fixed in their model) because we are studying a
aclecti()n market. Finally, their model} is more complex becanse it aliows prices to endogencusly adjust o nudges
{via their impact on supply/demand}, which necessitates an analysis of price pass-through fmpacts that we can
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il Retting, Auto-Enrolbment Policy, and Data
A. Massachusetts Exchange Seiting

CommCare Exchange —We study Commonwealth Care (“CommCare”), a subsi-
dized insurance exchange in Massachusetts that operated from 2006 to 2013 before
shifting form in 2014 at the ACA’s implementation. CommCare covered low-income
adults with family income below 300 percent of the federal poverty level (FPL,
or “poverty”) and without access to insurance from another source, including an
employer or public program (i.e., Medicare or Medicaid). We focus on the popu-
fation with income below 100 percent of FPL for whom the auto-enrcollment pol-
ey applied. Given eligibility rules for other programs, this group is almost entirely
childless adults age 19-64.%¢

Comm are offered generous insurance at heavily subsidized premiums. The pro-
gram specified a detailed benefit structure (i.e., cost sharing rules and covered med-
ical services) that private insurers were required to follows. Each insurer offered a
single plan with the standardized benetfits but could differ in its network of hospitals
and doctors. For the below-poverty group we focus on, benefits were equivalent to
Medicaid—ithat is, broad covered services with essentially no patient cost sharing
(the actuarial value is 99.5 percent)—and all plans were fully subsidized ($0 pre-
minm). This setup is similar to Medicaid managed care programs. As in Medicaid,
there is no financial cost to insurance, and the only barriers are enrollment hassles.
An important difference from Medicaid, however, is that CommCare does not have
retroactive coverage; coverage starts the first day of the month affer completing
enrollment.?” Therefore, enroliment delays have a meaningful impact, including the
risk of getting acutely il and incurring medical debts before enrollment takes effect.

Application and Enrollment Process—It is well-known that there is substaptial
“churn” into and out of eligibility for different forms of health insurance, e.g., duc to
j0b changes, income flactuation, or family status changes. Therefore, many people
newly need health insurance and apply for public coverage. For CommCare, the
enroliment process involves two steps, as shown in Figure 3. Step 1 is to apply for
eligibility. This requires completing a six-page application that asks about income,
demographics, family status, and access to other health insurance (see Supplemental
Appendix H for snapshots of the form). The state used this information to determine
eligibility for Medicaid or CommCare {dual eligibility should not occur) and to sort
people into income-based subsidy groups in ComroCare. Although the application
form is a meaningful hassle, many individuals get help from a social worker or
wedical statfer in completing it, often just after having visited a medical provider
while urinsured.

25 Medicare covers seniors age 65+, and Massachuserts Medicaid covers children up to 300 percent of FPL,
parents with dependent children up to 133 percent of FPL, and pregnant women up to 200 percent of FFPL. In addi-
tion to the nonelderly. CommCare covered a small number of immigrants age 63+ not eligible for Medicare. As we
discuss below, we drop immigrant enrollees from our sample.

27 Ry contrast, Medicaid covers medical bills incurred prior to enrollment, typically with a 90-day refroactive
period. As a result, Medicaid eligibles have a form of “conditional coverage” that is not available from CommCare
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auto-assignment in Medicaid is very common: the median state auto-assigns 45 per-
cent of new enrollees (Smith et al. 2015}, However, we are not aware of any causal
evidence on this policy’s impact on take-up, hikely because of a lack of variation in
it5 use.

Auto-enrollment applied when individuals entered the market, but with dif-
ferent rules for two groups: (1) “new enrollees” joining for the first time and (it}
“reenrollees” joining after a gap in coverage. We focus our main analysis on new
enrollees. New individuals were mailed a coverage approval letter and given 14 days
to actively choose a plan before being auto-enrolled if they failed to respond. This
lets us observe mode of enrollment {(active versus passive) directly in our adminis-
trative data.”™”

There was one notable exception to the process for pew enrollees near
CommCare’s inception in 2007 when the state “auto-converted” a large popula-
tion from its pre-RomneyCare uncompensated care pool (UCP). These individ-
nals did not complete a new ehgibility application but were determined eligible
based on information from their original UCP application, often completed months
beforehand. Consistent with the long lag, many of these UCP individuals failed 1o
respond and were auto-enrolled, creating a large spike in auto-enroliment in carly
2007. Becanse of these distinet circurnstances, we focus our matn analysis on the
“steady-state” auto-enrollment period (fiscal years 20082009}, with the initial
period (2007) analyzed for comparison and robustness.>”

Policy Timeline —We examine asto-enrollment policy changes during fiscal year
(FY} 2010 (which ran from July 2009 to June 2010). Facing a Great Recession—
related budget shortfall, CommCare needed to cut spending. The program had raised
enroliee premiurms and copays the prior year, and it was eager to avoid doing so
again. Suspending aunto-enrollment provided an alternative to reduce enrollment and
therefore subsidy spending. The exchange did so as of the start of FY 2010, with
(because of a lagged impact) a final group of passive enroliees joining in 2010m!
(July 2009). These cuts proved quite effective, and CommCare unexpectedly
came in under budget during 2010. As a result, the program temporarily reinstated
auto-enroliment in the final three months of FY 2010, After this, facing continued
budget pressures, it was permanently canceled in 201 1.

These changes give us variation to estimate the causal impact of auto-emroliment.
To be valid, it is important that there not be other concurrent shocks or policy
changes that affect enrollment arcund the same time. Based on background research
and discussions with the exchange administrator, this appears to be true, with one
exception: an eligibility cut for noncitizen enrollees in 2010m4 (October 2009},
two months after the auto-ensollment suspension. To avoid biasing our results, we

29 By contrast, most reenrollees were immediately auto-enrolied in their former plan {without a 14-day window
t0 actively choose), and auto-reenrolbment was also used for some above-poverty enrollees {our control group}. For
these reasons, we exclude reenroliees from our ruain sample, reporting effects on them in robustness analysis {see
Supplemental Appendix B.2).

M Supplemental Appendix C.5 compares our main targefing analysis for the 2008-2009 sample (see
Section TVA) to the results for 2007. Interestingly, while auto-enrofiment is much more conmmon in early 2007, we
find very stmilar targeting (active versus passive enprollee characteristics) in both periods.
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exclude noncitizen enroliees from our sample in all periods.®! Aside from this, other
enrollment-relevant policies did not change.”® Nonetheless, to address any unob-
served demand shocks, we also use a control group of higher-income enrollees not
subject to auto-enroliment.

Other Policy Details—Although our analysis focuses on enrollment impacts,
other policy details are of interest, including rules for plan auto-assignment. The
plan assignment rule had two parts. Passive enrollees with prior enrollment with an
insurer in the past 12 months {either in CommCare or Medicaid} were auto-assigned
to that 1nsurer. Other new enrollees were randomly assigned to plans, with probabil-
ity shares following a schedule giving more weight to plans with lower (state-paid)
premiums, After enrollment, all new/reenrollees (both active and passive) could
freely switch plans within 60 days of starting coverage. In practice, the vast majority
(96 percent of passive and 98 percent of active enrollees) stick with their initial plan,
consistent with other work finding that default health plan assignment is very sticky
(Brot-Goldberg, Layton et al. 2023).

These policies raise two interesting issues that we have not explored in this paper,
First, random assigniment could allow for inferring causal plan effects, as in recent
work on Medicaid (Geruso, Layton, and Wallace 2020}, In practice, we find evi-
dence of slight demographic imbalance across plans, suggesting the presence of
hard-to-observe exceptions to random assignment. We therefore have not purssed
this topic further. Second, giving higher probability weights to lower-price insurers
should affect competitive incentives. This fopic is interesting but would require a
different research design to study; we therefore leave it for future work.

C. Data and Descriptive Statistics

Exchange Admin Data and Sample Definition.—Qur primary data coroe from
deidentified CommCare administrative records for fiscal years 2007-2014, span-
ning November 2006 to December 2013 {Massachusetts Health Connector 2014},
For all enrollees, we observe a panel of individual-level demographics and monthly
plan envollment, linked to insurance claims aund risk scoves. Observed demographics
include age, gender, zip code of residence, and family income as g percentage of
the poverty line. Insurance claims let us measure individuals’ medical conditions
and health care use and costs while enrolled. Importantly, the data inchude a flag for
whether each new enrollee is auto-enrolled or actively chooses a plan. This lets us

31 The eligibility change was for legal tmumigrant residents (tvpically green card holders) who had not yet
cleared their “five-year bar” requirement to receive federal Medicaid matching funds—a group the state calis
“aliens with special status™ (AWSS). Starting in October 2609, the AWSS group was not eligible to newly enrcil in
Commf{ are, and existing AWSS enrollees were shifted into a parallel program. We observe a fag for AWSS status
and enrclbment in this paraliel program, which lets us exclude these individuals from the sample in all periods.

3 The start of 2010 did see the entry of a new inswrer (CeltiCare). But for the below-poventy gronp, this
expanded the choice set of available free plans, which should {if anything} increase enroliment, pushing in the
opposite direction of our findings. In practice, CeltiCare had a narrow network and was not popular, with only
1.5 percent of below-poverty active choosers selecting it during 2010-2011. We therefore view the new availability
of CeltiCare as having a negligible impact.
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construct the key variables for our main analysis: monthly counts, characteristics,
and outcomes for passive and active enroliees.”™

We are interested in the policy’s tmpact on enrollment totals and composition.
For enrollment impacts, the main cutcome of interest is counts of new enrollees
joining CommCare per month (a flow measure}. We use our panel data and a simple
model to translate this into an effect on steady-state enroliment (a stock measure).
For composition, we use variables on demographics, diagnoses, and medical spend-
ing during an individual’s enrollment spell.

We make several limitations to our main CommCare analysis sample. First, we
Hmit attention to new enrollees who (when they joined the market} were in one of
two income groups: (i) the 0-100 percent of poverty “wreatment” group and (ii) a
100-200 percent of poverty “control” group not subject to auto-enroliment. Second,
we exclude from our sample noncitizen enrollees who (as described above) faced
an eligibility cutback in October 2009, shortly after the auto-enrollment change {in
August 2009). Finally, we limit our main sample period to FY 2008-2011 for anal-
yses of the treatment group and to 2009-2011 for difference-in-differences (DD}
regressions comparing treatment and control groups. We exclade 2007 because
of the different nature of auto-enrollment during that vear {see discussion above).
For DD regressions, we further exclude 2008 because of other policy changes
that affected the control group in mid-to-late 2008.°* We end our analysis in 2011
because of a change in plan choice rules for the treatment group at the start of 2012
(see Shepard 2022).

Other Datasets.—We draw on two additional datasets for specific pieces of our
analysis:

» American Community Survey (ACS): For context on uninsurance in
Massachusetts, we use the ACS (Ruggles et al. 2015) to estimate the
Comm are-eligible uninsured population by income group, following a method
used by Finkelstein, Hendren, and Shepard 2019, Details are in Supplemental
Appendix A.1.

» Massachusetts All-Payer Claims Database (APCD): We use the state’s
APCD (version 3.0, with data for 2009-2013) (Massachusetts CHIA 2014) to
examine whether CommCare enrollees are enrolled in duplicate private insur-
ance, as a possible reason for failing to actively enroll. The APCD 15 well suited
for this purpose because it lets us observe a near-universe of Massachusetis
health insurance plans and measure simultaneous coverage. Supplemental
Appendix D describes the data construction method and shows that the APCEYs
enroliment counts for Comm{Care closely match our administrative data,

3 We observe this flag for the FY 2007-2008 period when muto-enrollment is in effect, but due to a technical
issue, it is missing during the policy’s termporary reinstaterent in April-fune 2010. For this latter period, we report
only aggregate data for all enrollees.

34 Specifically, for individuals above 150 percent of poverty, the state’s insurance mandate penalty took effect
in December 2067 (FY 2008m6), leading 10 a spike in new enrollment. Also in Diecember 2007, there was a large
auto-enroliment for the 100-150 percent poverty group. For the whole 100--200 percent poverty control group,
there was a change in plan premivus and subsidies at the start of FY 2009 (July 2008). Ymportantly, none of these
changes applied to the treatment group, and policy for the control group was stable throughout the 2009-2011
period ased in oar DI analysis.
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111, Causal Impact of Aunte-Enrollment Policy

This section presents our estimnates of the impact on take-up of suspending
auto-enroliment in 2010. After presenting results in Section HiA, we provide con-
text on the magnitede in Section [IB.

AL Impact on Health Insurance Enrollment

We use the 2010 policy change to estimate the causal impact of aute-enrollment.
To do so, we run difference-in-difference regressions on counts of monthly new
enrollment, comparing the 0-100 percent of poverty “treatment” group (for
whom auto-enrollment is in place through 2009 and suspended in 2010) to the
100-200 percent of poverty “control” group (for whom auto-enrollment was not in
place throughout). The DD regression is

(13) NewEnr,, = oy + 3, + 7 - { ----- Treat, t > 201()}

where NewEnr, , is (scaled) new enroliment for income group g (treatment or con-
trol) at time ¢, v, is a group fixed effect (for the reatment and control groups), /3,
is a time fixed effect, and ¢, is an error. We run (13} on data from 2009 to 2011,
excluding the period of temporary reinstatement of avto-enrollment at the end of
2010.¢ The dependent variable is “scaled” new enrollment, equal to a group’s raw
monthly counts divided by its average new enrcllment in the pre-2010 period. This
ensuring Newlnr,, has a mean of 1.0 for each g in the pre-period and lets us inter-
pret estimates as proportional effects. The coefficient of interest is +, which is the
DD estimate of the impact of turning off auto-enrollment (i.e., adding the active
choice ordeal).

Figure 5 plots the data for the regression in (13} and reports the main DD esti-
mate. Panel A shows results for fofal new enrollment (active plus passive). Trends
for both groups are parallel in the pre-period, and treatment group enrollment drops
sharply and persistently at the policy change. The DD estimate of v = —0.326
implies that suspending anto-enroliment redaced new enroilment by 32.6 percent
of the pre-period mean. In the reverse direction, new enroliment was 48 percent
(== (1.326/(1 — 0.326)} higher when auto-enrollment was in place.

Flgun, 5, panel B shows the impact on the number of actively choosing new
enroliees. In principle, auto-enrollment might induce some attentive individuals to
be “purposely passive” because they know the stakes are low, e.g., if they view
Comm{are plans as roughly eguivalent and are happy to let the regulator select for
them.>” If this were true, we would expect these purposely passive individuals to
actively enroll when auto-enrollment stops in 2010, resulting in an uptick in active

¥ The time nnit (1) is bimonthly periods, averaging over new enroliment in pairs of months, which smooths over
a few single months whc,n auto-enroliment appears not to have occurred followed by a surge in anto-enrolbment the
next month. We calculate standard errors using the nonnal linear model given the small samples sizes but verify that
robust standard errors are essentially the same.

37 Enrollees were informed about the anto-enrolbment policy in the coverage approval letier, which stated, “#f
vou do not choose a health plan by [date], the Connector will choose one for you.” After early 2010, this language
was removed, and enrollees were sent periodic reminder letters if they had gualified but not enrolled in coverage.
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This evidence suggests two facts about the ordeal of requiring active plan choice
to get insurance. First, failure to actively enroll is unlikely to have been a strategic or
purposeful decision; instead, passivity is more likely due wo inattention or misunder-
standing of enroliment rules. Second, active choice is unlikely to involve signiticant
costs to inframarginal enrollees. If it did, we would expect some to substitute toward
passivity when auto-enrollment is an option.

Effect on Steady-State Enroliment—The resulis so far are on the flow of new
enrollees, which falls immediately when auto-enrollment ends. The siock of total
enrollment, however, changes more gradually, as existing enrollees exit, while fewer
new enroliees enter each month, To estimate the impact on steady-state enroliment,
Supplemental Appendix B.3 uses the data to calibrate a simple stock-flow model, We
find that suspending auto-enroliment reduces steady-state enrollment by 24 percent; or
in the reverse direction, enrollment is 32 percent higher with auto-enrollment in place.
(This estimate is slightly smaller than the impact on new enrollment because passive
enrollees have shorter durations.) The estimates from the stock-flow model are highly
consistent with the raw data on the stock of below-poverty enrollment, which {alls by
23 percent from late 2009 to the end of 2011 (Supplemental Appendix Figure A.7).

Robustness: Alternaie Specifications and Effects on Reenrollment.—These esti-
wates are guite robust to alternate specifications and control groups. Supplemental
Appendix Table A3 shows that the estimated 33 percent fall in new enroli-
ment is little changed when we (i} use alternate income groups as controls (e.g.,
100150 percent FPL only, or 100300 percent FPL), (i1} use no control group (a
simple pre/post difference), and (iii) include the “temporary reinstatement” period
in the regressions. Additionally, while the analysis so far has been Iimited to new
enrollees, Supplemental Appendix B.2 shows that there are similar impacts on the
number of reenroliees joining the exchange after a break in coverage. We find that
reenrollment falls 35-39 percent at the start of 2010, very similar to the 32.6 per-
cent fall for new envollment. We therefore conclude that our main estimates on new
enrollees are representative of the policy’s overall impact.

B. Magnitude: Comparison te Other Take-Up Policies

How should we interpret the magnitade of the impact of auto-enroliment—a
4% percent increase in new enrollment and 32 percent increase in steady state?
Several benchmarks provide context for this estimate. First, relative to other “nudge”
interventions to increase health insurance take-up, these are very large impacts.
Several recent randomized experiments have tested nudges like reminder mailings/
phone calls, simplified plan information, and a simpler take-up process (Domurat,
Menashe, and Yin 2021; Myerson et al. 2021; Ericson et al. 2023}, These studies find
take-up impacts of 1-4 percentage points among a similar passive population (people

who have qualified for coverage but not chosen a plan).”® Similarly, evidence from

B Goldin, Lurie, and McCubbin (2021) smdy a similar mail outreach intervention on uninsured individuals
identified in tax filings. They likewise find a modest take-up impact of +1.1 percentage points, though even this
small mmpact fed to a meamngful decline in mortality among the marginally insured.
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Alzawa and Kim {2020) suggests that a threefold increase in government advertis-
ing of ACA Marketplaces would increase market-level enrollment by 1.3 percentage
points (or 7.6 percent). By contrast, our auto-enrollment policy teads to an order of
magnitude larger tmpact: nearly complete take-up among the passive group and a
30-5¢ percent increase in the total enrolled population. These results suggest that
while information and simplification matter, making enroliment the default may be
critical to substantially boost take-up.

A second benchmark is the impact of financial incentives. Our estimated
steady-state impact of auto-enrollment is nearly identical to the 33 percent effect
of subsidies that reduce enrollees’ premiums by $39-340 per month, or $468-$480
per year {a 57 percent average reduction), in prior evidence from the Massachusetts
exchange (Finkelstein, Hendren, and Shepard 2019}, Tt is somewhat larger than the
20-26 percent impact of introducing Massachusetts’s uninsurance penalty (Chandra,
Gruber, and McKnighe, 201 1)[39 Therefore, auto-enrollment has an impact compa-
rable to sizable changes in financial incentives,

Despite its large impact, the targeted nature of the auto-enrollment policy—
applying only to people who had already qualified for coverage—meant that its
impact on overall uninsurance was more modest. Using ACS data, we estimate
that Massachusetts had about 300,000 uninsured people in 2009, of whom abowt
62,000 had incomes below poverty and were likely Comm{are eligible. Relative
to this denominator, auto-enrollment’s 14,900-person irmpact (see Supplemental
Appendix B.3) represents a 24 percent decline in the eligible uninsured population.

Y. Targeting Implications of Auto-Enroibuent

In this section, we study the targeting implications of anto-enrollment. Who are
the marginal enroliees, and how do they compare to inframarginal {active} enroli-
ees? How does auto-enrollment affect the market risk pool? What mechanisms may
explain passive individuals® failure to actively enroll? These gquestions matter both
for the policy’s positive economic implications and for its welfare interpretation.
Section IVA provides descriptive evidence on targeting imphications, comparing
marginal (passive) versus inframarginal {active) enrollees on characteristics related
to the value and cost of insurance. Section [V B shows evidence that auto-enrollment
is unlikely to be (invalidly) enrolling individuals with duplicate private health insur-
ance. Section IVC assesses mechanisms, both rational and behavioral, for why a
small hassle deters so many people from taking up free coverage.

A. Targeting fmplications and Impact on Market Risk Pool

To study the targeting implications of auto-enrollment—that is, inferring its mar-
ginal versus inframarginal enrollees—we employ two methods. The first is mofti-
vated by our finding in Section WA that the number and composition of active

3 Bvidence from the AU A~—which involves a somewhat higher-income population than in CommCare-—sug-
gests smaller impacts of both subsidies and umosurance penalties (see, e.g., Frean, Gruber, and Sommers 2017;
Lurie, Sacks, and Heim 2019}. The 32 percent trupact of auto-enrclbment is even larger relative to subsidies and
penalties based on these ACA estimates.
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enrollees is unaffected by the end of auvto-envollment in 2010, This suggests that
passive behavior is in a sense “exogenous” o the policy environment, I correct, this
means that observed passive enrollees (prior to 2010} are also marginal evrollees
who would not have enrolled without the policy in place.*® Thus, we are in the for-
tunate position of directly observing who is a marginal versus inframarginal enrollee
(sornething that is rarely true in the targeting literature). A simple comparison of
passive versus active enrollees, therefore, should faithfully characterize marginal
versus inframarginal individuals. We ase this method for our main analysis, con-
trolling for entry timing using cohort fixed effects.!

Our second method uses the policy change to infer marginal enrollee characteris-
tics from compositional changes in new enroliment at the start of 2010. This method
has the advantage of not requiring the assumption of exogenous passivity. However,
it is statistically much less powerful and may sutfer problems if enrollee attributes
are trending over time. We therefore implement it as a robustness check, using the
simiple active versus passive comparison £or our main estirates,

Characteristics of Passive Enrollees—Table 1 shows the results from our main
method comparing passive versus active enrollees. Overall, the results suggests four
main patterns about passive (relative to active) enrollees:

Younger, Healthier, and More Male: Passive enrollees are younger by 3.8 years on
average and are 22 percent more likely to fall into the youngest age {19--34) group.
They are also more likely to be male, with an especially large share | {44 percent
higher) of young men age 19-34, a group often called “young invincibles” in insur-
ance discussions. Likewise, passive enrollees are healthier, with 33 percent lower
rates of any chronic illness and 49 percent lower rates of severe chronic iliness,
Overall, passive enrollees have 36 percent lower medical risk scores, a measure
of predicted medical costs based on age, sex, and diagnoses.*? Figure 6 visualizes
these patterns in a different way by plotting the passive enrollment rate by age, sex,
and risk score groups. Passive rates decline with age and risk, though they exceed
20 percent even for the oldest and sickest groups,

Lower Medical Costs: Consistent with their youth and health, passive enrollees
incur 44 percent lower monthly medical costs (3228 per month versus $408 for
active enrollees) and are more likely to have 0 spending. The slightly larger gap
for spending (—44 percent) relative to risk score (—36 percent) suggests passive
enrollees may also be unobservably healthy. Because the government pays insurers

O pore generally, one could think of passive enrollees as falling into two groups: (i) “always passives,” who are
passive regardless of the policy, and (if) “conditional passives,” who are passive nnder auto-enroliment but make
sure to actively enrcil when it is gone. ()ur evidence in Section HEA suggests that there are few if any conditional
pass/i;/es in our setting.

**This lets us control for any thme rends {e.g., medical cost growth) that could affect results if passive rates vary
over time. In practice, these fixed effects have little ixnpact on results. The specific method is as follows. Let ¥;, be
2 chm'acteristic/ outconie for new enrollee § who joins CommCare in entry cohort ¢ {ie., in a given year-month).
We regress ¥, = o, + 9§ - 1<Pav tve} -+ €0 Which inciundes a cohort ﬁmd effect (a,/ Table 1 reports the mean
for active enrcilees x}mm,f) the adjusted mean for passive enrollees (= ¥, + 48}, and the difference between
the two (6).

A2%We use the HHS-HCC risk score {stlver-CSR version), as used in the ACA Marketplaces, calculated based on
diagnoses observed on claims during an enrollee’s first 12 months envolled.
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more “ancompensated care”—an important social cost of uninsurance (Finkelstein,
Mahoney, and Notowidigdo 2018) that we include in our model in Section L
Supplemental Appendix C.3 presents analysis to test this idea. A limitation is that
we cannot directly observe care used by active versus passive individuals when
uninsured. However, based on care use when insured, passive enrollees obtain a
larger share of their care from standard sources of uncompensated care, including
emergency rooms and safety net hospitals.

Interpreting the Differences.—Cverall, this evidence is consistent with the two
main features of our ordeals targeting framework in Section I self-fargeting and
adverse selection. Consistent with self-targeting, passive enrollees (those screened
out by ordeals) have attributes consistent with Jower demand (value) for health
insurance. This includes the young and healthy, who on average need less medical
care, and shorter-duration enrollees, who may only have a brief need for public
coverage (e.g., between jobs). Demand for health insurance also tends to be low
among the poor {Finkelstein, Hendren, and Luttmer 2019; Finkelstein, Hendren,
and Shepard 2019; Tebaldi forthcoming).

But consistent with adverse selection, these same low-demand individuals also
incur much lower costs. Passive enroliees incur 44 percent lower monthly medical
costs, and including their shorter durations, their average per spell costs are 60 per-
cent lower. This is natural in an adverse selection market where both value and costs
are driven by an enrollee’s medical risk (and by their enrolled duration). As a result,
our theory suggests that seff~mrgeting may not translate into secially beneficial tar-
geting. We evaluate this idea more formally using our empirical model in Section V.

Robustness: Inference Using the Policy Change (and Risk Pool Impacts).—As a
robustness check, we use the 2010 policy change to infer marginal enrollees. Prior
to 2010, new enrollees include both active and passive individuals; afterward, only
active choosers enroll. Marginal enrollees’ characteristics, therefore, can be inferred
from the compositional change at the start of 2010. To implement this, we run DD
regressions analogous to equation (13) but with a dependent variable of charac-
teristics/outcomes of new enrollees. Regressions are ran on individual-level data,
clustering standard errors at the income group-by-month level.

Figure 7 shows the raw data and DD estimates for two key risk pool variables:
average tisk score (panel A) and average cost (panel B) for new emrollees. There
is a clear increase in both measures for the treatment group {red) relative to con-
trols (green) after auto-enrollment is suspended.®® The effects are large, with DD
estimates suggesting a 0.146 increase in average enrollee risk (implying 14.6 per-
cent higher costs) and $57.6 increase in average monthly cost (also about a 15 per-
cent increase). This implies that marginal enrollees screened out are lower risk and
lower-cost, just as we found in Table 1. We can further compare the methods quan-
titatively by calculating what Table 1 predicts for the analogous change in average

43 Counterintuitively, prior to 2010, the controfs have higher risk scores but stmilar costs to the treatment growp,
and this pattern flips in 2010+, This occurs because Comm{are provided more generous benefits to the treatment
group, including dental care and shightly lower copays, which results in higher costs partly through a moral bazard
effect (see Chandra, Grubey, and McKnight 2014).

&£ ARQAAE
AN PoOTED



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26  Page 189 of 241



Case 1:25-cv-02114-BAH  Document 65-3  Filed 01/20/26  Page 190 of 241

VOL 115 NO. 3 SHEPARD AND WAGNER: DO ORDEALS WORK FOR SELECTION MARKETS? 805

To test this story, we draw on evidence from the Massachusetts APCD 1o measure
rates of simultaneous duplicate coverage in CommCare and private insurance, a mea-
sure of whether “overenrollment” occurred in practice. ™™ We define the “duplication
rate” as the share of CommCare enroliment months during which the member wasg
simultaneously enrolled in other private insurance.*® Supplemental Appendix .1
provides additional details on the data and moethod.

Owverall, we find little evidence of meaningful duplicate coverage in CommCare.
The average duplication rate is quite low, just 3.1 percent of enrollee-months, and
the rate is even lower at the beginning of enrollment spells when auto-enrollment
occurs {see Supplemental Appendix Figure A.13). Moreover, there is little evidence
that duplication is higher for passive enrollees. Although we cannot distinguish
active versus passive enrolices in the APCD, we can studv how duplication rates
change for new enrollees into CommCare just before versus after auto-enroliment
is suspended in 2010, In practice, the duplication rate rises slightly after the policy
change, consistent with marginal {passive) enrollees having lower duplication rates.
However, duplication rates are low both before and after the change. Qur overall
conclusion is that doplicate coverage is rare and is unlikely to explain failure to
actively take up coverage.

C. Mechanisms: Why Do People Fail to Take Up Free Insurance?

Why do so many people fail to enroll in free health insurance when faced with a
small hassle? In this subsection, we provide descriptive evidence to assess the mech-
anisms involved, including both rational and behavioral explanations. We argue that
non-enrollment is unlikely to be explained by fully rational and informed stories, in
which individuals are passive because they do not need or benefit from (free) public
health insurance. Instead, we argue that behavioral “frictions” are likely involved,
with the most likely frictions being inattention and hmited understanding of pro-
gram rules.

Evidence against Fully Rational Non-enroliment.—We start by providing evi-
dence against fully rational and informed non-enrollment. We start by noting that
several facts about the institutional setup make this a priori less likely. First, everyone
in our sample—including passive envollees—has already chosen to apply for public
coverage {in step 1 of the process). This suggests that they have some awareness of
the program and a desire to enroll. Moreover, the insurance is free and extremely
generous, with 0 deductible and close to 0 cost sharing (the actnarial value exceeds
99 percent). Although there are some limits {e.g., on networks), it seems implausi-
ble that enrollees would face fewer limits or costs if they were aninsured, the rele-
vant counterfactual.

B deally, we would want o measure the counterfactual of whether CommECare enrolless obtain other insurance
if they were (exogenously) kicked out of Comm{Care. While we cannot measure this counterfactual divectly, the
observed duplication rate provides suggestive evidence on whether overenrollment is 2 problem in general.

“We do not include duplicate coverage in CommCare plus Medicaid because the two programs use a unified
enroilment system, which should automatically prevent duplicate enrollment. Most of the same insarers operate in
both programs, and we have some concerns that the insurance type is sometimes mislabeled, which could lead to
false positives.
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Some simple facts further indicate that passive enrollees are likely to obiaip
meaningful benefits from health insurance. Although passive enrollees are relatively
healthy, they are not uniformiy so. Indeed, over 40 percent have a chronic illness, and
8§ percent have a severe chronic illness (Table 1). Their average spending of $228
per month is large relative to their very low incomes (the individual poverty line in
2009 was $903 /month). Supplemental Appendix Figure A.11 shows that passive
enrollees experience meaningful rates of medical shocks (e.g., high-cost months,
emergency hospitalizations) that while less frequent, still occar 60-75 percent as
often as for active enrollees. Further, Figure & shows that even among the oldest
and sickest enrollees, passive rates exceed 20 percent. Thus, while good health is
predictive of being passive, it is clearly not the full explanation.

Finally, we argue that access to charity care is unlikely to be a perfect substitute
for formal insurance that drives its (true) value down to near zero. First, passive
enroliees use a meaningful amount of care in categories that are less available via
charity care, including prescription drugs.”” Second, the prior literature on the value
of insurance to the poor suggests that while value is low, it is far above zero. For
instance, a key paper in this Hierature, Finkelstein, Hendren, and Luttmer (2019},
finds that the individual value of insurance is just 20-48 percent of insured med:i-
cal expenses. Applied to our passive enroliees (who spend $228 per month when
insured), this would imply a value of $46 to $109 per month—or $350 to $1,300
over a typical 12-mounth enrollment spell. This is a sizable amount. For instance, it is
comparable to forgone benefits from failing to take up the EXTC or SNAP (Bhargava
and Manoli 2015; Finkelstein and Notowidigdo 2019) and from losses due to insur-
ance plan choice errors ( Abaluck and Gruber 2011; Bhargava, Loewenstein, and
Sydnor 2017}.

Evidence on Behavioral Frictions-—We test two types of behavioral explana-
tions: {i) those in which the complexity of plan choice is the key barrier and (i1}
those in which taking action is the key barrier, for instance, because of inattention
or misunderstanding the steps requued to enroll. We find little evidence of (i) but
suggestive evidence consistent with (ii).

Choice Overload —Cne reason people might be passive when asked to select a
health plan is that they become overwhelmed by the choice, as tn models of “choice
overload” (Iyengar and Kamenica 2010). We note that choice overload is a priori
less likely in the CommCare setting, which featured a relatively simple choice set
with at most four to five plans available.”® Further, the passive enrollment rate is
unrelated to the choice set size, which varies across areas due to selective insurer
entry. Sepplemental Appendix Table A7 shows that the passive rate varies in a nar-
row range of 33-35 percent across all choice set sizes, including at 34 percent in

39We observe that 25 percent of passive enrollees take a regulur prescription medication every month they are
enroiled, with an average cost of $45 per month. Over a typical 12-month enrollinent spell, these prescription costs
alnne would add up to $540.
51There were four plans prior to 2010, and a fifth (CeltiCare) entered during 2010. This is much sim-
pler than otker US insurance programs. For instance, Medicare Advantage features an average choice set
with 33 options {see  hups://www.kif.org/medicare/issue-brief/medicare-advantage-202 1 -spotlight-first-
fook), and Medicare Part D feature 25-35 plan options {see https:/fwww kff.org/medicare/fact-sheet/
an-overview-of-the-medicare -part-d-preseription-drug-benefit).
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areas with just a single plan (i.e., no real choice). Moreover, passivity does not
change significantly when a plan enters or exits a region. We conclude that there
is hittle evidence that choice overload is responsible for passive behavior in this
context,

Inattention or Misunderstanding —A second type of reason for passivity is that
some people are inattentive or misunderstand the steps required to enroll in cover-
age.>? If so, requiring an additional step of action—even a seemingly simple step
------- will lead some individuals to “fall through the cracks” and not enroli. We present
three sets of facts consistent with a role for inattention and/or misunderstanding.
These are discussed here, with the underlying analyses presented in Supplemental
Appendix C.8.

s “J.gst in the Mail”: A natural reason for inattention is if some people do not
receive the approval letter instructing thern how to actively enroll. Anecdotally,
address errors are a common problem in welfare programs, partly because of
greater residential instability in low-income populations. To test for this, we
construct a proxy for “address mismatches” based on observing different zip
codes in CormmCare’s envollment file {based on the address used in administra-
tive mailings) versus on the enrollee’s first observed medical claim (submitted
by the medical provider, often based on paperwork filled out at a visit). As
detailed in Appendix C.8, address mismatch is surprisingly common, occurring
for about one-third of enrollees. Moreover, it is predictive of passive behavior,
After conditioning on the sample with an observed claim in their first 6 months,
the passive rate is 28 percent for mismatched, about 3 percentage points (or
13 percent} higher than for nonmismatched people. This pattern is robust to
controlling for demographics, health, and timing of the first claim.

« Special Barriers: Misunderstanding may be more common in groups that face
special barriers to interacting with the state and learning about take-up rules.
This idea is consistent with the evidence, shown above, that socioeconomi-
calty disadvantaged groups are more likely to be passive. Another such group is
immigrants, who fikely face greater language and cultural barriers.”” Consistent
with this, passive rates are higher for immigrants {41 percent rate}, about 7 per-
centage points {or 21 percent) higher than for nonimmigrants (34 percent).

= Cross-Program Transitions: Misunderstanding or inattention may be more
common when people transition between public programs in which take-up
rules differ. We observe two types of transitions in our data: (i) a large shift of
enrollees from the state’s uncompensated care pool to the Comm{are exchange
in early 2007 and (i1} regular transitions from Medicaid into CommCare {e.g.,
due to changes in income, age, or family status). Active plan choice was not
required in either the UJCP or Medicaid, so there may be greater confusion in

32 There is substantial evidence of limited attention /understanding and other betiavioral frictions for consumer
choice among health plags (e.g., Abaluck and Graber 2011; Handel 2013; Ericson 2014, Handel and Kolstad 2015).
Thus, it 1s plansible to think that the same issues might affect whether people enroll in healih insurance in the first
place.

33 tmmigrants were excluded from our main analysis sample, as discussed in Section HC. For this analysis, we
augment the main sample to re-inchude them.
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these groups about ewrollment processes o CommCare. Consistent with this,
passive rates are much higher for these transitions. People transitioning from
the UCP had a 60 percent passive rate (versus 40 percent for other enrollees
at the same time in early 2007). People transitioning from Medicaid have a
39 percent passive rate (versus 31 percent for non-Medicaid enrollees). The lat-
ter is partly driven by very high passivity for kids transitioning off of Medicaid
at age 19 (Jdcome 2020), but passive rates are higher for Medicaid transitions
even controlling for age, gender, and health covariates.

Y. Empirical Mode! and Policy Trade-offs

In this section, we empirically apply our model from Section [ to our health 1nsur-
ance setting in Sections VA-VC, using a combination of our administrative data, the
auto-enrollment natural experiment, and outside estimates. We use the estimates to
assess the guestion with which we started the paper: How well do ordeals work to
target enrollment in health insurance?

A. Model Implementation

Our ordeals welfare framework requires estimates of four objects for enrollees:
(1) the direct medical cost of insurance, Cj; (i) the enrollee value of insurance, W;;
(iti) social spillovers, £; and {iv) fiscal externalities, FE;. Together, these let us
calculate V3™ = uW, -+~ E; (for various assumptions on the social welfare weight

"1?‘/‘ et

g} and O = ) — FE, which together are sufficient for net social welfare, ~,
vfoc (‘n:\’(’f

Our natural experiment and rich insurance claims data let us divectly measure
the distribution of marginal (passive) and inframarginal {active) enrollees and their
medical costs (). We assume that the government either directly pays medical
expenses {as in traditional Medicare and Medicaid} or engages in zero-profit con-
tracting with private insurers (as we find is roughly true in Massachusetts).> Tn both
cases, medical costs for individual 7 in the claims data are a reasonable estimate of
the government’s marginal cost when they enroll in insurance (i.e., C; in the mod-
e1).>® With this assumption, our claims data give us a direct estimate of C; and the
average cost for active (C;) and passive (Cy) enrollees.

34 Supplemental Appendix Table A9 shows evidence of this zero-profit contracting for the below-poverty popu-
fation, for whom CommCare negotiated a separate set of payment rates directly with insurers {as opposed to the bid-
ding systemn used for higher-income groups). The table compares the governiment’s payment and insurer’s cost for
active and passive enroliees. Insurers earned small overall margins {of about 4 percent, or $16 per enrcllee-month),
despite overpaying for passive and underpaying for active enrollees. The table also shows that had the exchange
paid using more sophisticated risk adjustment, this group-specific over-/underpayment would shrink, but overall
profit margins would remain near zero. We interpret this as evidence that (i CommiCare was able to negotiate fower
average prices for the below-poverty population as a whole because of the inchusion of healthier anto-enroliees, and
(i1} average prices paid approximately reflect average costs.

53 This relationship is immediate when the government directly pays clzims. In the zero-profit contracting case,
the relationship follows from the fact that the government’s total payments equal insurees” total cost for all enroll-
ees. When 7 is enrolied, insurers’ total costs increase by €, and to maintain zero profits, the government’s extra
cost is alse €. Note that this analysis abstracts from any nonmedical administrative costs {for either government or
private insurers), which we cannot directly measure in our clayus data.
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To estimate the remaining items (11)~{iv), we combive what we do observe with
information from other studies and data sources. In what follows, we describe our
strategy for estimating each term.

Uncompensated Care Costs.—The main component of social and fiscal external-
ities is uncompensated care, so we start with estimating it In our data, we observe
medical costs when insured, €. To estimate uncompensated care costs that / would
wneur it uninsured, we proceed in two steps. First, the uninsured use less care than
the insured becauqe of moral hazard, which we assume increases costs by a con-
stant factor, 1 -+ MH. Second, the umnsured themselves pay only a share, ¢ < 1,
of their medibal bills, with uncompensated care covering the other T — ¢, Ihus,
uncompensated care costs equal

s i I -0 )
ve L { P TP e
(14) it o= (} iy 7774 ;.
Estimating CVC requires values for ¢ and MH. For our baseline estimates, we draw

on the avalysis of Finkelstein, Hendren, and Luttmer 2019 of the Oregon Health
Insurance Experiment. They estimate a moral hazard effect of MH = 33.3%
and an uninsured out-of-pocket share of bills of ¢ = 0.21, both of which we
treat as constant across enrollees.”’ Using this method, therefore, we estimate
TFY = 0.59C
Wf. con.sad(,r two alternatives in sensitivity analysis. First, as extreme upper and

tower bounds, we consider ¢ = 0 (full uncompensated care} and ¢ = 1 (implying
~UC
V¢ = 0). Second, we construct new estimates using data from a Massachusetts

program, the Health Safety Net (HSN), that covers a subset of medical expenses for
uninsured low-income adualts. The HSN is an uncompensated care pool that {anlike
most similar programs) pays based on formal claims, which are observable in the
state’s APCD. We use these data, combined with estimates of total uninsurance from
the ACS, to estimate nncompensated care costs by age-sex group, which we then
project onto owr Comm{are data. The method involves several assumptions, which
we detail in Supplemental Appendix E.

Social and Fiscal Externalities of Insurance —Having estimnated uncompensated
care costs, we divide its incidence between the government (part of FE ) and private

s from ex anfe expected costs due to the
ck. We assume throughont that tim shock is idiosyneratic and additively sep-
., passive enru]iees) Formally, let C; be
E‘C,-] + w1th];[ = {and w; mdepc,ndent

. Under these asst mptmm Cg = 7‘[:"‘ ,,,(,C =

Pmkcl%t?m Hc‘:ndreu andl uttmet \”019‘ eetnmtc, ihat in the Oregon experiment, health insurance increases
annual medical spending by $900, which is 33.3 percent of the control complier {uninsured) mean of $2700. They
estimate that controf compliers (the uninsured) spend $369 per year in out-of-pocket expenses, which implies
¢ = 56972700 = (.21. We treat MH and ¢ as constant across enrollees, implying CF° scales pr\)p(xruﬁmllv
with insured costs, since it is unclear how 1o estimate heterogeneity. If anything, the evidence sugzests that CFC
are disproportionately larger for passives, suggesting we may {conservatively) understate their refative efficiency.
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providers (part of £;}. We assume that the government bears a fixed share, ¢ &
{O, 11, of costs, which implies

(15) FE; = apg - CVY and By = (1 — ¢ €7

Note that this assumes no other externalities of insurance besides uncompensated
care, which is a conservative assumption.”® To estimate v;, we draw on the evi-
dence from Garthwaite, Gross, and Notowidigdo {2018), who study the impact of
aninsurance on hospital uncompensated care costs and profits. They find that for
every $1 higher uncompensated care costs, hospitals absorb $0.60-$0.67 in lost
profits. In our main estimates, we set ¢¥; = 0.635, the midpoint of this range.

Envrolice Value of Insurance —FEstimating value {or WTP) is challenging in our
main sample because of a lack of price variation—all plans are free. Moreover,
the presence of {rictions raises concerns about inferring low WTP directly from
passive behavior, which may be a consequence of enrollees having high frictions
(e.g., inattention or forgetfulness). To make progress, we follow the “rational con-
sumer benchmark” approach described by Bernheim and Taubinsky (2018}, which
has also been implemented by Bronnenberg et al. (2013) and Alcott, Lockwood,
and Taubinsky {2019). The approach involves estimating preferences among a
well-informed reference population (the “benchunark™) in order to impute the WTP
of another group. We use price variation for higher-income Comm{Care enrollees
(150-250 percent of poverty) who all pay positive prices, replicating and extending
the demand estimation method of Finkelstein, Hendren, and Shepard (2019). We
then project these demand estimates onto our below-poverty population at the level
of detailed observables {age-sex-risk group cells).

This exercise rests on two assumptions: {i) that higher-income enrollees reveal
their WTP when making active choices and (i) that age-sex-risk observables are
sufficient for projecting WTP onto lower-income groups. Assumption (i) is consis-
tent with a model of pure inattention frictions {(e.g., forgetting to act) that prevent
passive types from enrolling but do not bias demand estimates for active choos-
ers. This assumption implies that demand reveals true WP among the sample of
higher-income active enroliees (150-250 percent of poverty).”” Assumption (ii)
allows us to impute this WTP distribution onto our lower-income {0-100 percent of
poverty) population of interest, conditional on age-sex-risk cells. However, it is vul-
nerable to concerns about selection on unobserved preferences. To address this, we
examine robustoess to alternative assumptions about unobserved sorting, described
in greater detai] below.

We summarize the method here, with details and estimates presented in
Supplemental Appendix F. Finkelstein, Hendren, and Shepard (2019) use RD vari-
ation in subsidies and premiums to estimate a demand {WTP) curve for insurance.

38 For instance, there is evidence that health insurance for Kids leads to long-run economic gains that boost future

tax revenue {Brown, Kowalski, and Larie 2020} and that insurance for young adults reduces erime (Jécome 2020).
We do not include these since it is unclear how to estimate their distribution for different types of enrollees.

S¥OF course, this benchmark may under-/overstate the value of insurance if higher-income active choosers
suffer from behavioral biases or Hguidity constraints. Cur analysis that scales enrollee welfare by 2 range of soctal
welfare weights, 1, can partly address this concern.
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They observe three incore thresholds at which premiums increase discretely: from
80 to $39 per month {at 150 percent of poverty), from $39 to $77 (at 200 percent of
poverty}, and from $77 to $116 {(at 250 percent of poverty). By observing how much
enroliment falls at each threshold, they infer points on an insurance demand curve,
These can be linearly connected and extrapolated to generate a full demand curve D
(s), where s € [0, 1] indexes people from highest to lowest WTP.

To adapt Finkelstein, Hendren, and Shepard’s (2019) method to our problem,
we make two adjustments. First, we use 2009-2011 data, maiching our analysis
perind. Second, we use the micro-data to estimate demand separately by cellof g =
{age group, sex, risk score bin}. We use roughly S-year age bins and quintiles of
HCC risk score, with an additional category for the sickest 5 percent of enrollees.
With a demand curve for each cell, Dg(:s), we project WTP onto each enrollee i in
our below-poverty saraple using the average WTP for their g cell, thatis, W, = £
[Dg(,;)(s)} , where the average is over 5. This method lets us capture WTP hetero-
geneity via observable factors included in g (age, sex, and medical risk}, We also
consider several assumptions for unchserved sorting between active versus passive
enrollees, inclading no sorting, perfect sorting, and (for our baseline specification}
unobserved sorting of “equal magnitude”™ to observed sorting, in a sense formalized
in Supplemental Appendix F.6!

We consider several alternatives in sensitivity analysis. In addition to variations
on the demand-based approach {e.g., no or perfect unobserved sorting), we con-
sider mapping insured medical costs (which we observe) to enrollee WTP using
simple relationships estimated in the literature. Specifically, Finkelstein, Hendren,
and Luttmer {2019) find that low-income Medicaid emrollees value insurance at
20-48 percent of insured costs (e, W, = & - C; for x € [0.20,0.48|}; we report
estimates for the endpoints of this range. We also consider a plausible lower bound
in which WTP equals expected uninsured out-of-pocket (OOF) costs {with no valae
for risk protection), based on the framework underlying equation (14). This implies
W, = (IQMH) ¢, = 0.16C,; given the values of ¢ = .21 and MH = (.333.

Finally, we examine implicd WTP for full insurance from a simple model of
homogeneous risk aversion, under a benchmark assumption of no moral hazard or
uncompensated care. Specifically, we simnulate the value of insurance using observed

S9Catculating average WP (the conceptually correct statistic) requires using the Hpearly extrapolated portion
of the demand curve, which comprises abont the botiom 30-440 percent of demand. As robustness, we also examine
the median and seventy-fifth percentiles of WTP, which are much less likely to be extrapolated. These gener-
ate smaller estimates of WTP but similar irnplications for the refative WTP and MVPYF for active versus passive
enroilees.

51 Briefly, unobserved sorting relates to the range of s over which we average to calculnte W, = E [Dg(,-)(x}] . For
no sorting, we average over s € {(), 1] for both actives and passives; therefore, WP 1s equal for evervone within a
& cell. For perfect sorting, we assume that within each g cell, actives comprise the highest 67 percent of WTP ¢ypes
(s & {0,0.67]), while passives comprise the owest 33 percent of WTP types (s € [().()7, LO()]), where 33 percent
is the overall share of passives in our data. For our baseline specification, we assume “equal” sorting on unobsery-
ables and observables. Formally, we calculate the probability that a random active enrollee s in a g cell with higher
estimated WTP than a random passive enroliee. This is 56 percent in our data. We then set the averaging ranges of
s s0 that this probability is alse 56 percent within each g cell (i.e., unobserved sorting), which we show corresponds
oy & [0,0.96] for actives and s € [().OS, 14()()] for passives.
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medical claims and an exponential ntility function with coefficient of absolute risk
aversion of @ = 8.6 x 10 > taken from Handel and Kolstad {2015).5?

Social Welfare Weight (1) ~—Our key value statistic is the social value of insur-
ance, V° = uW, + E, which scales enrollee WTP (W,) by a social welfare weight,
g {and adds externalities, £;). For simplicity, we use a constant g for all eligible
individuals, but we consider a range of values to capture distributional goals. Our
baseline calculations use p = 1 {i.e., Kaldor-Hicks efficiency), but we consider a
range of 4 & i_().5, 3.{)_i for robustness, where o > 1 allows for a social value of
redistribution, while g < 1 captures tight public budgets.

Diirect Cost of Qrdeals, L{:O‘) —Throughout this exercise, we focus only on the
ordeal’s targeting implications, that is, the “gains from targeting” picce of their wel-
fare impact in equation (6). Implicitly, we ignore any direct costs of the ordeals
(L{o)). which we do not have a good way to estimate and which we believe are small
i our setting. Because direct costs would only reinforce our finding that ordeals
do not work well, we view this as a conservative assumption. However, measuring
direct costs may be important in other settings where these are likely to be larger.

B. Results: Model Estimates and Targeting

Figure § shows our model’s baseline estimates and the selection properties of
anto-enrolment, comparing active versus passive enrollees in our main sample (as
used in Table 1). Figure 8, panel A shows selection on social value, which inclades
both enrollee value and uncompensated care savings to private providers. Both the
mean and the distribution of social value is lower for passive enroliees. On average,
passive enrollees have both a lower private value of insurance (about 2€ percent
less than active enrollees) and use less uncompensated care when uninsured since
they are healthier. Their average social benefit is $143 per month, about 34 percent
fess than for active envollees at $217 per month. This finding that passive enrollees
have lower (private and social) value of insurance than actives holds across every
sensitivity analysis we consider, including different assumptions for demand esti-
mation and alternate measures of uncompensated care (see Supplemental Appendix
Table A.10)}. Our estimates, therefore, robustly suggest the active enroliment ordeal
screens out low-value types, consistent with self-targeting and favorable sorting on
value.

While there is favorable sorting on valoe, value and costs are also strongly cor-
related. Figure 8, panel B is a binned scatterplot showing the relationship between
social value and net public costs, again comparing active and passive enrollees.®

52We compute expected utility, gy = E - explo C,-)}, separately by cells of g = {age group, sex,
risk score bin, passive versus active}, taking the xpmmtim over the observed distribution of monthly med-
ical s 'ndlm7 C; w&Lhm each cell. WTP for individuals in each cell is defined as the certainty equivalent,
W, = log ey )

63 ’At the mdmdudi level, we observe realized—not expected-—costs. We estimate expected medical costs by
taking the mean of monthly realized costs (weighted by number of months enrolled) by celf of g = {age group, sex,
risk score bin} interacted with whether the mndividual was passive or active. Panet B of Figure 8 can therefore be
thought of as displaying the joint distribution of social value and expected medical cost at the {age group, sex, risk
score bin, active versus passive status}-cell level.
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marginal enrollee}. As a result, auto-enroliment is a much more cosi-effective pol-
icy for expanding take-up. Auto-enroliment’s net public cost per newly insured is
3640 percent lower than for subsidies. This implies that each $1 million in pub-
lic spending covers 55-66 percent more people if used for auto-enrollment rather
than subsidies. Therefore, a budget-constrained government wishing to maximize
take-up would want to prioritize auto-cnrollment over subsidies.

On the other hand, if the government wishes to tmplement the highest-MVPF
policy, the analysis also depends on the relative MVYPFE of insurance versus cash
transfers since subsidies combine the two.® Cash transfers have an MVPF of 1
in our model (since we do not include labor sapply distortions), while the social
value-cost ratio of insurance for marginal enrollees (with ¢ = 1) ranges from (.51
to 1.60 for subsidies and is {coincidentally} 1.00 for auto-enroliment. As a result,
we find that auto-enroflment’s MYPF (= 1.00) Hes within the range of the three
subsidy changes (from 0.74 to 1.24).

YVi. Conclusion

Enrollment ordeals are a pervasive and controversial feature of many public pro-
grarus, especially safety net programs {or the poor. There 1s a longstandivg debate
and tension between two views. On the one hand, ordeals are barriers to poverty
alleviation programs, which may undermine their goal of helping the poor. In this
view, ordeals are inherently harmful, and particularly so when they reduce take-up
alot.

On the other hand, the classic economic ideas of Nichols and Zeckhauser (1982)
show how ordeals can rarger public assistance toward those who need or value it
most, saving money that can be redeployed toward those in greatest need. In this view,
ordeals are harmtui only if they fail to target well. Because the “self-targeting” case
for ordeals relies on revealed preferences, standasrd critiques have largely focused
on behavioral frictions as the main reason ordeals may not target well {Bertrand,
Mulainathan, and Shafir 2004; Finkelstein and Notowidigdo 2019).

This paper argues that there is another big-picture reason ordeals self-targeting
may not work well: adverse selection. We start by observing that in many public
programs, enrollees vary in not just their value of assistance but also their cost. In
other words, many programs—inciuding but not Hmited to those providing insur-
ance—share the key feature of “selection markets” that have been widely studied
in the economics literature (Einav, Finkelstein, and Mahoney 2021). We then show

SSMVPEs are cale ulat;d a8 follows. Por anto-enrclbment, we assume {conservatively) that the ordeal involves
no real welfare costs (L{e) = ), so its MVPF is simply the social value-cost ratio of marginal (passive) enroltees,
a5 in Table 3. For subxidm, lhc MVPF combines the secial vatue of tnsurance (for the AD¢ marginal enrollees) plus
the value of cash discounts to inframarginals (= AS times Dy inframarginals), divided by the total fiscal cost, or

Insurance for marginads

it m Cash for rm“nwals
Sac

AV 4 DyAS

(16) MVPF =
' ADCY" + DyAS

(1 —rp) x 1,
L .M,) ;
Transfer wo inframarginals

where X is the average of each variable X for subsidy-marginals and xy, = ADC, :ﬁ / ( ADC /g‘Ct

+ Dy AS ) is the
share of extra spending on marginal enrollees. The equation shows that the MVPE of a subsidy s 2 weighted aver-
age of the MVPF of covering marginal enroilees and the MYPF of a cash transfer te inframarginals (which is 1.0).
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that adverse selection tends to undermine the classic self-targeting logic for ordeals.
When low-value types—those whom ordeals are designed to screen out—also have
tow costs (e.g., because they are lower-risk types), targeting gains from excluding
them may be minimal or even negative. The key question in selection markets is not
whether ordeals screen on value but whether they screen more strongly on value than
On COSES.

We develop a general framework to formalize this idea, visualized using the
graphical selection markets model of Einav, Finkelstein, and Cullen (2010) and
measured using a parameter we call the “adverse selection tax” We then test it
empirically using a natural experiment in a subsidized health insarance program
in Massachusetts. We find that climinating auto-enrollment and adding a small
ordeal leads to major 33 percent declings in enrollment. Ordeals differentially
exclude precisely the young, healthy, and low-risk types one would expect under
adverse selection. These individuals have lower value for insurance (consistent with

self-targeting}, but they are also much lower-cost. Gur model estimates suggest that
they are not less efficient, implying that ordeals induced “backward sorting” into
insurance, analogous to the findings of Marone and Sabety (2022) for price-based
sorting. This occurs because adverse selection is very strong, with a “tax” exceeding
100 percent tn our baseline estimates. With distributional equity concerns, health
insurance is socially optimal, but it is optimal for all enroilees, including passive
types screened out by ordeals, consistent with our idea of “optimal universality.”

These findings have broader implications for how policymakers think about
enroliment ordeals in social programs. In terms of fake-up tmpact, our results sug-
gest that ordeals are a first-order important barrier in health insurance. Even when
coverage is free, a large share of people do not enroll when doing so is a hassle.
Completely removing ordeals via auto-enrollment has an order of magnitude larger
take-up impact than lower-touch “nudges” like reminders and outreach (Domurat,
Menashe, and Yin 2021, Goldin, Lurie, and McCubbin 2021; Ericson et al. 2023;
Banerjee et al. 2021). Reaching universal coverage in the United States, therefore,
may require astomatic enrollment in some form.

In terms of targeting, our results suggest that the standard case for ordeals 15 lesg
likely to work well in settings with adverse selection, that is, strongly correlated
value and costs. This is clearly relevant for insurance programs, but it may also
be relevant more broadly in transfer programs that pay varving benefit amounts to
different groups. Fundamentally, adverse selection (like behavioral biases) inter-
rapts the revealed preference link between demand and efficiency that is key to
seif-targeting. While ordeals are useful tools in some settings, they may not be well
suited to health insurance and other adversely selected markets.
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EXECUTIVE SUMMARY

What This Paper Covers

The Affordable Care Act (ACA) provided large subsidies for lower-income people to buy
coverage in the exchanges. President Biden signed legislation that increased these subsidies
through 2025, making plans fully-subsidized for enrolises with income between 100 percent
and 150 percent of the federal poverty line (FPL). Enrollees in this income range also qualify
for a cost-sharing reduction program that raises plan actuarial value to 84 percent with
minirmal deductibles and cost-sharing requirements. The Biden administration has also
pursued administrative actions which have made this coverage more accessible for lower-
incormea households and loosened eligibility reviews.

This paper describes the incentivas for people to misestimate income to qualify for larger
subsidies. By state, this paper shows the number of people claiming income between 100
percent to 150 percent FPL who sign-up for coverage with the likely number of people who
are eligible for this coverage within that income grouping. Then, this paper discusses the
problematic incentives facing brokers and insurers for improper enroliment. The paper
concludes with a set of recommendations to minimize improper and fraudulent enrollment
and spending.

What We Found & Why It Matters

Nearly half of exchange sign-ups during the 2024 open enroliment period reported income
between 100 percent and 150 percent FPL, qualifying for fully-subsidized, 84 percent
actuarial value plans. The percentage of people signing up who report income in this range
has increased substantially since the enhanced subsidies took effect.

in nine states (Alabama, Florida, Georgia, Mississippi, North Carolina, South Carolina,
Tennessee, Texas, and Utah), the number of sign-ups reporting income between 100 percent
and 150 percent FPL exceed the number of potentiat enrollees. The problem is particularly
acute in Florida, where we estimate there are four times as many enrcliess reporting income
in that range as meet legal requirements.
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The problem of fraudulent exchange enrollment is much more severe in states that have not
adopted the ACA's Medicaid expansion as well as in states that use the federal exchange
{HealthCare.gov). In states that use HealthCare.gov, 8.7 million sign-ups reported enrollment
between 100 percent and 150 percent FPL compared to only 5.1 million people likely aligible
for such coverage, or 1.7 sign-ups for every eligible person.

Overall, fraudulent exchange enrollment appears to be a significant problem in nearly half of
states. We estimate that fraudulent enroliment at 100 percent to 150 percent FPL is likely
upwards of four to five million people in 2024, We estimate, conservatively, that this cost will
likely be upwards of §15 to 520 billion this vear.

in all states, there is an incentive for people who have income between 200 and 400 percent
of the FPL to report income between 100 and 150 percent of the FPL. They qualify for a larger
advanced subsidy and a plan with much lower cost-sharing, and the Internal Revenue Service
only recaptures a portion of the excess subsidy when they file their taxes.

in non-Medicaid-expansion states, there is a large incentive for people, particularly older
people, to overestimate their income, These individuals do not need o repay any of the
subsidy to which they were not entitled.

Controlling for Medicaid expansion demonstrates the problems with HealthCare.gov as the
percent of people who report income between 100 percent to 150 percent of FPL as those who
are potentially eligible is more than twice as high in states using HealthCare.gov as using a
state-based exchange. Evidence suggests that part of the issue is that state-based exchanges
have done a more thorough job of re-evaluating people for exchange coverage who were no
ionger eligible for Medicaid after the public health emergency unwinding than states that use
HealthCare.gov.

Unscrupulous brokers are certainly contributing to fraudulent enrollment and the enhanced
direct enrollment feature of HealthCare.gov appears to be a problem. Brokers just need a
person's name, date of birth, and address to enroll them in coverage, and reports indicate that
many people have been recently removed from their plan and enrolled in another plan by
brokers who sarn commissions by doing so.

Health insurers are a primary beneficiary of the surge in improper enrollment from people
misestimating income. The larger subsidies mean that consumers are less sensitive {o prices
of plans and are more likely to enroll, and it's much easier for insurers to collect subsidies
from the U.S. Treasury than customers.
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What We Recommend

We recommend six steps to reduce fraudulent exchange enrollment:

1. Congress should permit the enhanced subsidies to expire after 2025;

2. Congress should raise subsidy recapture limits to reduce incentives for
people to misestimate their incoms;

3. Congress or the next administration should limit automatic re-enrollment
into exchange plans and end it for people moving from or into fully-
taxpayer subsidized plans;

4, Congress should appropriate cost-sharing reduction payments and
prohibit silver-loading;

5. Congress should conduct aggressive oversight of the Biden
administration’s management of HealthCare.gov, enhanced direct
enroliment, and insurer and broker actions to take advantage of
misestimating incoms;

6. Congress or the next administration should reverse policies of the Biden
administration that enabled such widespread fraudulent enrollment,
particutarly the continuous open-enroliment period for people who report
they have income below 150 percent FPL.
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Fifth, Congress should conduct aggressive oversight of both the Biden administration’s
management of HealthCare.gov, enhanced direct enrollment, and insurer and broker actions.
Congress should ask the Joint Committee on Taxation and Treasury what percentage of
people overestimate their income, what percentage of people underestimate their income,
and how much PTC is improperly expended by year. Congress should reguire CMS to provide
more information on navigators, particularly with respect to the information navigators are
providing related to the large subsidies available for people with income between 100 percent
and 150 percent FPL. Congress should also require CMS to provide information on data
matching issues by platform.

Sixth, Congress or the next administration should reverse policies of the Biden administration
that enabled such widespread fraudulent enrollment, particularly the continuous open-
enrollment period for people who report they have income below 150 percent FPL.

7

% LS S O &) S
S SURHRTE
L A AR

&

p
Y

B



APPENDIX

Appendix Tables 1 and 2 correspond to Tables 1 and 3 but display the information for sign-ups
reporting income between 100 percent and 200 percent FPL. There is not as significant an
incentive for people to report income between 150 percent and 200 percent FPL, because
those enrollees are not eligible for fully subsidized benchmark plans. However, some people
who expect income well above 200 percent FPL and who may not wish to exaggerate their
income to such a large degree to report it under 150 percent FPL may be amenable to
reporting it under 200 percent FPL to get both large subsidies for the premium and qualify for
the CSR program, which significantly reduces deductibles and copayments to hit an 87
percent actuarial value.

Appendix Tables 1 and 2 continue to show severe fraudulent enrollment problems, again
concentrated largely in Sunbelt states along with Utah. The fraudulent enrollment problem
appears concentrated in states that did not adopt Medicaid expansion as well as states using

the HealthCare.gov platform.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

CITY OF COLUMBUS, et al.,
Plaintiffs,

V. Case No. 25-cv-2114

ROBERT F. KENNEDY, JR., et al.,

Defendants.

PROPOSED ORDER GRANTING PLAINTIFFS’ MOTION FOR SUMMARY
JUDGMENT AND REQUESTED RELIEF

Upon consideration of Plaintiffs’ Motion for Summary Judgment, and the parties’
briefing thereon, it is hereby
ORDERED that the motion is GRANTED; and it is further
ORDERED that the following provisions of the final rule entitled “Patient Protection and
Affordable Care Act; Marketplace Integrity and Affordability,” 90 Fed. Reg. 27,074 (June 25,
2025), are declared to be arbitrary and capricious, and are accordingly VACATED pursuant to
the Administrative Procedure Act, 5 U.S.C § 706(2):
1. The changes to the de minimis ranges for actuarial value calculations, through
revisions to 45 C.F.R. §§ 156.140(c), 156.200(b)(3), and 156.400;
2. The shortening of the open enrollment period, through the revisions to 45 C.F.R.
§ 155.410(e) and (f);
3. The imposition of eligibility verification for the special enrollment period,
through the revisions to 45 C.F.R. § 155.420(g);
4. The elimination of the 60-day extension of time to resolve inconsistencies in

household income data, and the elimination of an applicant’s option to attest to
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information where the Treasury Department does not return data with respect to
an applicant, through the removal of 45 C.F.R. § 155.315(f)(7);
5. The changes to the policy regarding self-attestation of projected income, through
revisions to 45 C.F.R. § 155.320(c)(5); and
6. The imposition of a requirement that Exchanges generate household income
inconsistencies when a tax filer’s attested projected annual household income
differs from “trusted data sources,” through revisions to 45 C.F.R.
§ 155.320(c)(3)(iii)(A) and the addition of 45 C.F.R. § 155.320(c)(3)(vi)(C)(2);
and it is further
ORDERED that the following provisions of the final rule entitled “Patient Protection and
Affordable Care Act; Marketplace Integrity and Affordability,” 90 Fed. Reg. 27,074 (June 25,
2025), are declared contrary to law and arbitrary and capricious, and are accordingly
VACATED pursuant to the Administrative Procedure Act, 5 U.S.C § 706(2):
1. The imposition of a $5 premium penalty on automatic re-enrollees, through the
addition of 45 C.F.R. § 155.335(a)(3) and (n);
2. The change to the measure for calculating the premium adjustment percentage set
forth in 90 Fed. Reg. 27,166 through 27,178;
3. The revocation of guaranteed insurance coverage for individuals with past-due
premiums, through revisions to 45 C.F.R. § 147.104(i); and
4. The revision to the failure-to-reconcile policy through the addition of 45 C.F.R.
§ 155.305(f)(4)(ii1); and it is further
ORDERED that the failure-to-reconcile policy set forth in 45 C.F.R. § 155.305(f)(4) is
declared contrary to law and arbitrary and capricious, and is accordingly VACATED pursuant to

the Administrative Procedure Act, 5 U.S.C § 706(2).
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SO ORDERED.

, 2026

U.S. DISTRICT JUDGE



