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REASONS WHY ORAL ARGUMENT SHOULD BE HEARD

The district court entered a partial final judgment that ordered the government
to continue funding research contrary to the President’s policy priorities and vacated
guidance implementing the President’s policy priorities. The government respectfully

requests that the Court hold oral argument. Argumentwill aid the Court in resolving

the important issues presented by this appeal.

X



INTRODUCTION

The district court ordered the National Institutes of Health (NIH) to pay
money to plaintiffs (or their instrumentalities or members) based on the government’s
alleged contractual obligation under certain grant for biomedical research and research
training. The courtlacked jurisdiction to issue such an order. As the Supreme Court
explained in this case, the “Administrative Procedure Act[(APA)]’s ‘limited waiver of
[sovereign] immunity’ does not provide the District Court with jurisdiction to
adjudicate claims ‘based on’ the research-related grants or to order relief designed to
enforce any ‘obligation to pay money’ pursuant to those grants.” NIH ». Awmerican
Pub. Health Ass’n, 145 S. Ct. 2658, 2659 (2025) (second alteration in original).

The district court also erred in vacating NIH’s guidance on grant priorities.
Plaintiffs’ challenge is now moot, as NIH has since updated the guidance to address
many of the court’s concerns. Moreover, plaintiffs lack standing because they have
not suffered any cognizable injury,and the guidance does not constitute final agency
action subject to review under the APA. The courtavoided these threshold issues by
analyzing the guidance and the grant terminations together as part of a “wholesale
effort to excise grants.” A243. But that approach is no longer viable, as the court
lacks jurisdiction over the terminations.

In any event, plaintiffs’ challenge to the guidance fails on the merits. Decisions
about what grants to fund are generally committed to agency discretion. Absent a

violation of statute or regulation, which the district court did not find here, such
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decisions are not subject to APA review. The guidance was also appropriately tailored
to its intended audience: internal agency experts expected to exercise their

professional judgment. It was never intended to have the same level of specificity as
rules binding on the public. Moreover, the guidance clearly articulated the interests

being advanced and NIH’s reasons for its decisions.

STATEMENT OF JURISDICTION

Plaintiffs brought this action alleging that certain federal grants for biomedical
research and research training were improperly terminated. The district court believed
it had jurisdiction under 28 U.S.C. § 1331, but the court lacked jurisdiction over the
grant terminations for the reasons stated in Part I below. The court issued partial
final judgments that vacated NIH guidance and plaintiffs’ grant terminations as
arbitrary and capricious. A161; A163; see Fed. R. Civ. P. 54(b). The United States
tiled a timely notice of appeal. A550; A553; see Fed. R. App. P. 4(a)(1)(B) (60-day time
limit). This Court has jurisdiction over the appeal under 28 U.S.C. § 1291.

STATEMENT OF THE ISSUES

1. Whether the district court properly granted relief on claims that plaintiffs are
entitled to monetary payments under a grant program.

2. Whether the district court properly vacated internal agency guidance on
grant funding priorities that has been materially changed by subsequent guidance and

only directed a review of existing grants.



STATEMENT OF THE CASE

A.  Statutory Background

These cases involve grant terminations at NIH, a subagency of the Department
of Health and Human Services (HHS). NIH is made up of two dozen national
research institutes and centers (ICs) that focus on specific diseases or body systems,
like the National Institute of Allergy and Infectious Diseases. 42 U.S.C. § 281(b).
NIH and its ICs have broad authority to award grants to fund research by universities,
hospitals, laboratories, individuals, and other research institutions “relating to the
causes, diagnosis, treatment, control, and prevention of physical and mental diseases
and impairments of man.” Id. § 241(a)(1); see zd. § 284(b)(1)-(2). Congress supports
that research vialump-sum appropriations. See generally id. § 282a (allocating sums for
certain fiscal years “[f]or purposes of carrying out this subchapter”). For example, in
2024 Congtress appropriated $6.5 billion for the National Institute of Allergy and
Infectious Diseases to carry out the Public Health Service Act “with respect to allergy
and infectious diseases.” Further Consolidated Appropriations Act, 2024, Pub. I.. No.
118-47, div. D, tit. 11, 138 Stat. 460, 656; see Full-Year Continuing Appropriations and
Extensions Act, 2025, § 1101(2)(8), Pub L. No. 119-4, div. A, tit. I, 139 Stat. 9, 11
(carrying forward HHS’s 2024 appropriation into 2025).

Because fundingis finite, NIH grants are “highly competitive,” and the agency

approves only 20% of applications. NIH, Grants & Funding (Oct. 15, 2024),

https://perma.cc/1.93C-KSY4. The process begins with a public notice of funding
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opportunity that outlines the program goals and the conditions for applying. A476-
477. Interested entities submit a proposal, which undergoes three layers of review.
First,a “study section,” which is a group of non-federal scientists with expertise in the
relevant field, reviews the proposal and eliminates some grant applications from
turther consideration and assigns a score to the rest. A477-479. Next, the proposal is
reviewed by an advisory council for the relevant IC, which renders one of three
decisions: recommended for funding, not recommended for funding, or deferred for
re-review by the study section. A480. A recommendation for funding is a
prerequisite for any grant of more than $50,000 but does not guarantee that the grant
will be funded. 42U.S.C. § 284(b)(2). Lastly, the proposal is reviewed by the head of
the relevant IC, who has the discretion as to whether to fund the grant. A481; A399
(acknowledging that “[f]inal authority to make an award belongs to the Director of
the [national research institute] responsible for the grant”); A178 (district court
acknowledging same).

Once a grant is selected for award, the grant terms are memorialized in a
Notice of Award (NOA)—a formal legal document issued by the funding IC to the
recipient. A2451. The NOA sets out “the amount of funds awarded” and the “terms
and conditions” of the award, which the recipient accepts “by drawing or requesting
funds.” A2453-2455.

The NOAs incorporate express caveats that awards can be terminated if they

do not support agency objectives or policies. Specifically, all NIH grants incorporate
4



by reference the NIH Grants Policy Statement, which in turn incorporates Office of
Management and Budget (OMB)’s guidance for federal financial assistancein 2 C.F.R.
pt. 200. A2449, 2460. OMB’s guidance states that a “Federal award may be
terminated” by the agency, “to the extent authorized by law, if an award no longer
effectuates the program goals or agency priorities.” 2 C.F.R. § 200.340(2)(4). Further,
all NIH grants are subject to HHS’s uniform administrative requirements for federal
awards. 45 C.F.R. § 75.101; seg, e.g., A786 (NOA incorporating the NIH Grants Policy
Statementand 45 C.F.R. pt. 75). Those HHS requirements mandate that NIH grants
be administered “so as to ensure that Federal funding is expended and associated
programs are implemented in full accordance with U.S. statutory and public policy
requirements,” including those “prohibiting discrimination.” 45 C.F.R. § 75.300(a).

B.  Factual Background

1. Immediately after his inauguration, President Trump issued a trio of
executive orders announcing policy directives relevant to the grants at issue in this
case.

On January 20, 2025, the Presidentissued Executive Order No. 14,151, 90 Fed.
Reg. 8339 (Jan. 29, 2025), titled Ending Radical and W asteful Government DEI Programs
and Preferencing, to eliminate “illegal and immoral discrimination programs, going by
the name ‘diversity, equity, and inclusion’ (DEI)” from the government, 77 § 1, 90
Fed. Reg. at 8339. That Executive Order rescinded President Biden’s Executive

Order that mandated “an ambitious whole-of-government equity agenda” and
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instructed federal agencies to “allocate resources to address the historic failure to
invest sufficiently, justly, and equally in underserved communities,” ze., “populations
sharing a particular characteristic . . . that have been systematically denied a full
opportunity to participate in aspects of economic, social, and civic life.” _Advancing
Racial Equity and Support for Underserved Communities Through the Federal Government, Exec.
Order No. 13,985, §§ 1, 2, 6, 86 Fed. Reg. 7009, 7009-10 (Jan. 25, 2021). President
Trump instead directed “[e]ach agency, department, or commission head” to
“terminate, to the maximum extent allowed by law, all . . . ‘equity-related’ grants or
contracts.” Exec. Order No. 14,151, § 2(b)(1), 90 Fed. Reg. at 8339.

On January 21, 2025, President Trump issued Executive Order No. 14,173, 90
Fed. Reg. 8633 (Jan. 31, 2025), titled Ending Illegal Discrimination and Restoring Merit-
Based Opportunity, “to enforce our longstanding civil-rights laws and to combat illegal
private-sector DEI preferences, mandates, policies, programs, and activities.” Id. § 2,
90 Fed. Reg. at 8633. That Executive Order instructs each agency head to “include in
every contract or grant award . . . [a] term requiring [the| counterparty or recipient to
certify that it does not operate any programs promoting DEI that violate any
applicable Federal anti-discrimination laws.” Id. § 3(b)(v)(B), 90 Fed. Reg. at 8634.
And that Order directs the head of the OMB to “[e]xcise references to DEI . . .
principles, under whatever name they may appear, from Federal acquisition,
contracting, grants, and financial assistance procedures.” Id. § 3(c)(ii), 90 Fed. Reg. at

8634.



On January 20, 2025, the President also issued Executive Order No. 14,168, 90
Fed. Reg. 8615 (Jan. 30, 2025), titled Defending Women from Gender Ldeology Extremism and
Restoring Biological Truth to the Federal Government. That Executive Order affirms “the
immutable biological reality of sex” and rejects its replacement “with an ever-shifting
conceptof self-assessed gender identity” via “‘[g]ender ideology.”” Id. §§ 1, 2(f), 90
Fed. Reg. at 8615. The Executive Order directs federal agencies to “take all necessary
steps, as permitted by law, to end the Federal funding of gender ideology.” Id. § 3(e),
90 Fed. Reg. at 8616. And the Order directs agencies to “ensure grant funds do not
promote gender ideology.” Id. § 3(g), 90 Fed. Reg. at 8616.

2. Beginning in February 2025, NIH moved to terminate grants that do not
align with the Administration’s policy priorities.

To guide this process, the Acting HHS Secretary on February 10, 2025, issued a
“Secretarial Directive on DEI-Related Funding.” A186-187 (capitalization altered).
That directive ordered a review of all HHS payments “related to DEI and similar
programs” to ensure thatall payments were “consistent with current policy priorities”
and “improv|ed] the health and well-being of all Americans.” A186. Consistent with
that directive, NIH temporarily paused all grants supporting “diversity, equity, and
inclusion. . . initiatives or any other initiatives that discriminate on the basis of race,
color, religion, sex, national origin, or any other protected characteristic.” A191.

On February 21, 2025, the Acting NIH Director directed his staff to ensure

that NIH grants “do not fund or supportlow-value and off-mission research activities
7



or projects - including DEI and gender identity research activities and programs.”
A196-197. As the Acting Director explained, “based on [his] expertise and

25 <¢

experience” and “consistent with recent Executive Orders,” “amorphous equity
objectives[] are antithetical to the scientific inquiry, do nothing to expand our
knowledge of living systems, provide low returns on investment, and ultimately do
not enhance health, lengthen life, or reduce illness.” A196. Likewise, gender-identity

) <¢

studies may “ignore ... biological realities,” “are often unscientific, have little
identifiable return on investment, and do nothing to enhance the health of many
Americans.” Id. Accordingly, “itis the policy of NIH not to prioritize such research
programs.” Id.

Ensuing guidance documentsissued in March and May of 2025 directed NIH
staff to review “the specific aims” of each project for compliance with NIH’s
priorities. A215; A231. Where “[t|he sole purpose of the project” contradicts those
priorities, like a grant for a conference about “diversity,” funding may not issue.
A231. Butif the projectonly “partially supports” impermissible activities, staff were
directed to negotiate out those terms. A232-233. For example, if a scientific
conference limited to specific racial groups sought funding, NIH would ask the

conference hosts to remove the racially restrictive term and open the conference to all

comers. A234. If they agreed, the grant could proceed. Id.



Using that guidance as a touchstone, NIH and HHS officials exercised their
judgment to identify grants for termination. A226; A229-230; A241." NIH sent
letters to affected grant recipients explaining that the OMB guidelines incorporated
into their grants permit termination “if an award no longer effectuates the program
goals or agency priorities.” A212. The letters identified why the grantees’ projects
“no longer effectuate([] agency priorities” using standardized language tracking the
Acting Director’s guidance. A212-213. For example, researchers working on DEI-
related grants were informed that “it is the policy of NIH not to prioritize such
research” because “[r]esearch programs based primarily on artificial and non-scientific
categories, including amorphous equity objectives, are antithetical to the scientific
inquiry.” Id. And those studying “[t]ransgender issues” were informed of NIH’s
conclusion that “[r]esearch programs based on gender identity are often unscientific,
have little identifiable return on investment, and do nothing to enhance the health of
many Americans.” A213. The letters explained how the grantees could appeal the
decision to the NIH Director or his designee. Id; see 45 C.F.R. § 75.374.

3. On August 15, 2025, and after the district court issued the order on appeal,

the NIH Director issued a new statement on grant priorities that replaced his previous

' This Court’s stay opinion incorrectly stated “that [ Department of
Government Efficiency (DOGE)] staffers (who had no affiliation with either NIH or
HHS) decided which grants to terminate.” _American Pub. Health Ass’n v. NIH, 145
F.4th 39, 46 (1st Cir. 2025). The official was a detailee from DOGE who was
employed by HHS.



statement of February 21, 2025. NIH, Advancing NIH s Mission through a Unified Strategy
(Aug. 15, 2025), https://perma.cc/V5E2-4ED2 (NIH Director Statement). In this
updated guidance, the Director explained that NIH is committed to “advance[ing] the
health of all Americans, regardless of their age, race, ethnicity, sex, sexual orientation,
or other characteristics” and that NIH would fund research that employs “specific
and measurable concepts,” uses “precise language to define [research] participant
attributes,” and considers “race or ethnicity” only when “scientifically justified.” [d.
As an example, “redlining and housing discrimination are clearly defined practices that
can measurably impact the health of minority populations” while “broad or subjective
claims” like those based on “systemic racism” are not. Id. The guidance also
addressed research on care for “children and teenagers identifying as transgender,”
explaining that “studies thatinvolve the use of puberty suppression, hormone therapy,
or surgical intervention to treat gender dysphoria, gender identity disorder, or gender
incongruence in minors” are not supported by the data and citing, in support, a recent
literature review. Id.

C.  Prior Proceedings

1. Two sets of plaintiffs challenged NIH’s grant terminations in the District of
Massachusetts. A168-169. Research and advocacy organizations, a union, and
individual researchers (APHA plaintitfs) filed Amserican Public Health Ass’n v. NIH, No.
25-cv-10787 (D. Mass. filed Apr. 2, 2025). And 16 States (State plaintiffs) filed

Massachusetts v. Kennedy, No. 25-cv-10814 (D. Mass. filed Apr. 4, 2025), asserting the
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rights of their public universities. Both suits alleged that the grant terminations were
arbitrary and capricious in violation of the APA. A444-447 (APHA); A533-A535
(States). And both sets of plaintiffs sought an injunction to prevent NIH from
“terminating any grants” pursuant to the challenged guidance documents and “[o]rder
NIH to restore the grant awards, retroactive to the respective termination date.”
A455; accord A545-546.

2. The district court informally consolidated the cases and issued a series of
decisions:

a. First, the district court held that it had subject-matter jurisdiction in
Massachusetts. A1-28. The court acknowledged that the Supreme Court in California
had stayed a district-court decision “enjoining the Department of Education from
terminating certain grants” because such contract disputes can likely only be brought
in the Court of Federal Claims under the Tucker Act. Al12-13. Butin the court’s
view, California was “‘not binding on this Court” and “of little assistance to the district
courts” becauseit was “an emergency interlocutory order.” A9, A17, A20. The court
instead “agree[d] with the Supreme Court dissenters” and followed the decision of
this Court that was effectively overruled in California. A9, A23.

Separately, the district court rejected the government’s argument that NIH
funding decisions are committed to agency discretion by law and thus not reviewable
under the APA. A27 (citing 5 U.S.C. § 701(a)(2)). In the court’s view, there was

“arguably” law to apply because plaintiffs alleged that the grant terminations “conflict
11



with authorizing statutes and applicable regulations.” Id. (citation omitted). But the
court did not identify what those statutory or regulatory requirements might be or
conclude that the agency had violated them. Id.

b. In Awmerican Public Health Ass’n, the district court construed the parties’
preliminary-injunction briefing as a motion to dismiss, which the court denied in
relevant part. A29-72. The court rejected the government’s Tucker Actargument for
“substantially for the same reasons” as in Massachusetts and concluded that the
organizational plaintiffs had standing. A42; A43-49. On the merits, the court held
that plaintiffs had adequately pleaded an arbitrary-and-capricious claim under the
APA because the termination notices read “more like a political statement than
reasoning about the grants.” A59.

c. The district court held a joint hearing and bench trial in the two cases that
was limited to plaintiffs’ arbitrary-and-capricious claims concerning NIH’s
termination of awarded grants. A171. The courtdeferred for “Phase Two” plaintiffs’
claims that NIH was unreasonably delaying action on new grants. I4. At the end of
the hearing the court orally vacated NIH guidance and plaintiffs’ grant terminations as
arbitrary and capricious and promised that “a full written opinion” would follow.
A145. The courtissued partial final judgments in both cases reflecting the court’s oral
ruling, A161-162 (States); A163-165 (APHA), and denied the government’s request

for a stay pending appeal, A269-274.
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d. Inits written decision, the district court relied on Justice Jackson’s California
dissent to conclude that NIH had engaged in “no reasoned decision-making .. . in the
‘robotic rollout’ of this grant-termination action.” A252 (quoting Department of Educ. v.
California, 604 U.S. 650, 664 (2025) (Jackson, J., dissenting)). That conclusion rested
on the court’s view that NIH had failed to provide a workable definition of “DEIL”
instead offering what the court characterized as a “purely circular” formulation.
A252-260. The court applied the same critique to NIH’s guidance on research
concerning “genderidentity,” while further faulting NIH for supplying no evidentiary
support for its determination that such research was not worthwhile. A258.

The district courtalso objected to NIH’s reliance on OMB guidance permitting
termination of grants that “no longer effectuate[] the program goals or agency
priorities” because HHS had not yet adopted that guidance as its own. A264 (quoting
2 C.F.R. § 200.340(a)(4)). Nonetheless, the court did not dispute that the OMB
guidance is incorporated by reference into all NIH grants. A264-265. Given its
arbitrary-and-capricious holding, the court declined to resolve plaintiffs’ statutory
challenges to the terminations except for finding that NIH did not violate the
statutory requirement for a sexennial plan outlining research priorities and objectives.
A266-267.

3. This Court denied the government’s motion for a stay pending appeal.
American Pub. Health Ass’n v. NIH, 145 F.4th 39 (1st Cir. 2025). On jurisdiction, this

Court treated the district court’s vacatur of NIH’s guidance and the grant
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terminations separately. Id at 50. This Court held that the government had waived
any argument that the court lacked jurisdiction to vacate the guidance. Id In any
event, this Court held, “the district court clearly had jurisdiction to grant ‘prospective

>

relief’” that will govern ‘the rather complex ongoing relationships™ between the
parties. Id (quoting Bowen v. Massachusetts, 487 U.S. 879, 905 (1988)). This Court
acknowledged that the challenges to the grant terminations posed “a closer question,”
but thought that the claims could proceed because the court provided “declaratory
relief that is unavailable in the Court of Federal Claims” and does not “depend on the
terms or conditions of any contract.” Id. at 50-51. This Court distinguished Calsfornia
as limited to an order “to pay out past-due grant obligations.” I. at 51 (quoting 604
U.S. at 650). In this Court’s view, the court here had “simply declared that the
Department unlawfully terminated certain grants” without relying on any particular
grant terms. Id.

This Court also rejected the government’s argument that NIH funding
allocations are committed to agency discretion by law. _American Pub. Health Ass’n, 145
F.4th at 52-53. This Court deemed this argument forfeited because the government
had not specifically reiterated it in its district-court stay motion. Id. at 52. But this
Court wenton to hold that “numerous statutory provisions” and an HHS regulation

(111

provide “‘judicially manageable standards

>

for review. Id. at 53.
Finally, this Court further held that the grant terminations were likely arbitrary

and capricious. Awmerican Pub. Health Ass’n, 145 F.4th at 53-54. This Court saw “no
14



obvious error” in the district court’s conclusion that NIH engaged in an unexplained
“about-face” that “entirely ignored significant reliance interests.” Id. at 54.

4. The Supreme Court granted in part the government’s request for emergency
relief and stayed the parts of the district court’s order that reversed the grant
terminations. INIH v. American Pub. Health Ass'n, 145 S. Ct. 2658, 2659 (2025). As the
Court emphasized, the “Administrative Procedure Act’s ‘limited waiver of [sovereign]
immunity’ does not provide the District Court with jurisdiction to adjudicate claims
‘based on’ the research-related grants or to order relief designed to enforce any
‘obligation to pay money’ pursuant to those grants.” Id (alteration in original).

Several Justices explained their votes in separate writings. Four would have
granted the government’s application in full, and four would have denied it in full.
NIH, 145 S. Ct. at 2660. Justice Barrett, whose approach carried the day, issued a
concurring opinion concluding that the government was entitled to a stay of the
judgmentinsofar as it setaside grant terminations, butnot as to the vacatur of agency
guidance. Id at 2661-62 (Barrett, J., concurring in the partial grant of the application
for stay). She explained that, although the Tucker Act did not bar the district court
from considering claims challenging agency guidance, plaintiffs could not “end-run”
the Court of Federal Claims’ exclusive jurisdiction over grant-termination challenges
“simply by packaging them with a challenge to agency guidance.” Id.

Justice Barrett explained that staying the vacatur of agency guidance was

unwarranted, however, because the government’s “application largely ignores the
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guidance, which suggests that this aspect of the judgment causes it no irreparable
harm.” NIH, 145 S. Ct. at 2662 (Barrett, J., concurring in the partial grant of the
application for stay). Atthe same time, she cautioned that “whether claims about the
guidance in this case will succeed is another question,” noting that “it is not obvious,
for instance, that NIH’s guidance is final agency action.” Id. Because those issues had
not been fully presented, Justice Barrett underscored that the government “remains
free to challenge the District Court’s vacatur of the guidance before the First Circuit.”
Id,

SUMMARY OF ARGUMENT

The district court ordered NIH to reverse the termination of grants that do not
advance agency goals or priorities. The court also vacated agency guidance on grant
priories. Both were in error.

1. Asto the grant terminations, the district court mistakenly determined it had
jurisdiction. As the Supreme Court held in this case, the “Administrative Procedure
Act’s ‘limited waiver of [sovereign] immunity’ does not provide the District Court
with jurisdiction to adjudicate claims ‘based on’ the research-related grants or to order
relief designed to enforce any ‘obligation to pay money’ pursuant to those grants.”
NIH v. American Pub. Health Ass'n, No. 145 S. Ct. 2658, 2659 (2025) (alteration in
original). That holding “squarely control[s]” here. Trump v. Boyle, 145 S. Ct. 2653,
2654 (2025). And the Supreme Court’s reasoning reflects the longstanding

jurisdictional principle that claims premised on, and requiring the government to
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comply with, grant agreements are contract claims that must be brought in the Court
of Federal Claims.

2. The district court’s vacatur of NIH’s grant priorities guidance should be
vacated. As an initial matter, NIH has since updated its guidance, addressing the
court’s concerns. For example, the court criticized NIH for not adequately
supporting its conclusions on “gender identity” research. A258. In response, NIH
has now cited a recentliterature review as evidentiary support for its position. NIH
Director Statement (citing HHS, Treatment for Pediatric Gender Dysphoria: Review of
Evidence and Best Practices May 1, 2025), https://perma.cc/ILGM-ANGA). As a
result, the deficiencies the courtidentified no longer exist. It would be inequitable to
allow the court’s judgment to stand in these circumstances, as doing so could interfere
with the government’s ability to rely on the updated guidance to the extent that it
builds on what the court held to be inadequate.

The orderalso rests on legal error. Plaintiffs lacked standing to challenge the
guidance at the time they filed suit, as they did not suffer any cognizable injury.
Moreover, the guidance does not constitute final agency action subject to APA
review. The district court bypassed these threshold defects by evaluating the guidance
and the grant terminations together as part of the same “wholesale effort to excise
grants.” A243. Butthat approach is no longer viable in light of the Supreme Court’s

ruling that the court lacks jurisdiction over the terminations.
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In any event, plaintiffs’ claims fail on the merits. The guidance that informs
which grants to fund falls within the agency’s discretion when, as here, no statutory or
regulatory limits have been violated. Iincoln v. 7gi/, 508 U.S. 182, 193 (1993). In
such circumstances, the APA “gives the courts no leave to intrude.” Id Even if the
guidance were reviewable, it was neither arbitrary nor capricious. NIH offered
reasonable justifications, including a shiftin policy priorities and a desire to reallocate
funds accordingly. The district court’s objections regarding the lack of detailed
definitions or the possibility of political influence are not reasons why the guidance
would be considered unlawful. The APA does not require perfect clarity in
discretionary funding decisions, nor does it prohibit political leadership from setting

new priorities consistent with the President’s agenda.

STANDARD OF REVIEW

This Court reviews the district court’s decision de novo. See BIW Deceived v.
Local 86, Indus. Union of Marine & Shipbuilding Workers, 132 F.3d 824, 830 (1st Cir.
1997) (de novo review of whether the district court had jurisdiction); .Azseh v. Riordan,
797 F.3d 135, 138 (1st Cir. 2015) (de novo review of merits of APA claim). To the
extentit reaches the merits, this Court, like the district court, applies the standard set
forth in the APA under which agency action may be overturned only if it is “arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with the law, such
as if it is unsupported by substantial evidence.” _Atieh, 797 F.3d at 138 (quoting 5

U.S.C.§ 706(2)). “This standard is quite narrow: a reviewing court may not substitute

18



its judgment for that of the agency, evenifit disagrees with the agency’s conclusions.”
Id. (quotation marks omitted).

ARGUMENT
I. The District Court Improperly Reversed the Termination of Grants

1. The Supreme Court’s stay decision in this case concluded that the district
courtlacks jurisdiction to vacate the challenged grant terminations. NIH v. American
Pub. Health Ass’n, 145 S. Ct. 2658, 2659 (2025). The Court explained that the
“Administrative Procedure Act’s ‘limited waiver of [sovereign| immunity” does not
provide the District Court with jurisdiction to adjudicate claims ‘based on’ the
research-related grants or to order relief designed to enforce any ‘obligation to pay
money’ pursuant to those grants.” Id (alteration in original). That decision was
unconditional and would “squarely control[]” even like cases. Trump v. Boyle, 145 S.
2653, 2643 (2025). But this is not just a like case; it is the same case. This Court
therefore must vacate the reversal of the grant terminations for lack of jurisdiction.

2. The Supreme Court’s ruling reflects black-letter jurisdictional principles.
Given the federal government’s sovereign immunity, federal courts generally lack
jurisdiction over “suits against the United States absent Congress’s express consent.”
United States v. Miller, 145 S. Ct. 839, 849 (2025). The APA provides a limited waiver

of sovereign immunity, but “comes with an important carve-out”: The waiver does

(11

not apply ““if any other statute that grants consent to suit expressly or impliedly
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forbids the relief which is sought.” Match-E-Be-Nash-She-Wish Band of Pottawatoni
Indians v. Patchak, 567 U.S. 209, 215 (2012) (quoting 5 U.S.C. § 702).

One such other statute is the Tucker Act, which provides that the “United
States Court of Federal Claims shall have jurisdiction to render judgment upon any
claim against the United States founded” on “any express or implied contract with the
United States.” 28 U.S.C. § 1491(a). As such, the “Tucker Act ‘impliedly forbids™’
bringing “contractactions” against “the governmentina federal district court” under
the APA. _Albrecht v. Committee on Emp. Benefits of the Fed. Rsrw. Emp. Benefits Sys., 357
F.3d 62, 67-68 (2004). To determine which court has jurisdiction, the question is
whether “an action is in ‘its essence’ contractual,” Perry Capital ILC v. Mnuchin, 864
F.3d 591, 618-19 (2017), cerr. denied, 583 U.S. 1115 (D.C. Cir. 2018), which “depends
both on the source of the rights upon which the plaintiff bases its claims, and upon
the type of relief sought,” Megapulse, Inc. v. Lewis, 672 F.2d 959, 968 (D.C. Cir. 1982).
Both factors point to this case being “in its essence contractual.” Perry Capital 1.1.C,
804 F.3d at 619 (quotation marks omitted).

More precisely, plaintiffs’ core complaint—that their grant agreements were
improperly terminated, A381 (APHA); A463 (States)—self-evidently arises from the
grant agreements. The same holds true for the reversal of those grant terminations,
which is the relief plaintiffs sought and received from the district court. A161-162
(States); A163-165 (APHA). Like “many . . . federal grant programs,” these grant

agreements take the form of contracts. See Bennett v. New Jersey, 470 U.S. 632, 638
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(1985); see also Columbus Reg’l Hosp. v. United States, 990 F.3d 1330, 1338 (Fed. Cir.
2021) (treating “federal grant agreements as contracts when the standard conditions
for a contract are satistied, including that the federal entity agrees to be bound”).
Plaintiffs’ challenge to the grant terminations is thus, at its essence, contractual. Such
a case is not a challenge to some regulatory action with monetary implications, but
rather a suit for “past due sums” from the government that the Tucker Act “impliedly
forbids” bringing in federal district court under the APA. Great-West Life & Annuity
Ins. Co. v. Knudson, 534 U.S. 204, 212 (2002). Were it otherwise, virtually any contract
dispute with the government could be repackaged as an APA claim simply by
reframing the relief requested. As the D.C. Circuit has cautioned, “[i]t is hard to
conceive of a claim falling no matter how squarely within the Tucker Act which could
not be urged to involve as well agency error subject to review under the APA.”
Megapulse, 672 F.2d at 967 n.34 (alteration and quotation marks omitted)

As the Supreme Court’s stay order makes clear, this Court’s stay order
misapplied these principles. That order reasoned that the district court had
jurisdiction because plaintiffs’ claims were analogous to those in Bowen v. Massachusetts,
487 U.S. 879 (1988), since both sought only “declaratory relief that is well within the
scope of the APA.” _Awmerican Pub. Health Ass’n v. NIH, 145 F.4th 39, 50 (1st Cir.
2025). But the analogy fails. Bowen did not involve a contract claim and did not
address the APA provision in 5 U.S.C. § 702 that bars suits “expressly or impliedly

forbid[den]” by another statute. See Grear-West, 534 U.S. at 212, 215 (emphasizing that
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Bowen “did not involve a claim for” breach of contract or any “contractual
obligation”).

Instead, Bowen turned on two different provisions: 5 U.S.C. § 702’s bar on
claims for “money damages,” and 5 U.S.C. § 704’s requirement that APA review is
available only when “no other adequate remedy in a court” exists. The Court held
that a State’s claim for adjusted Medicaid reimbursement rates was not one for
“money damages” merely because it would result in the payment of money, Bower,
487 U.S. at 891-901, and that a Tucker Act suit was not an “adequate remedy” that
tforeclosed APA review, 7d. at 901-08. But nothing in Bowen addressed § 702’s distinct
prohibition on suits foreclosed by other statutes—the operative issue here.

3. The district court lacked jurisdiction to review the grant terminations, and
its judgment must therefore be vacated for that reason. In light of that threshold
defect, there is no basis for this Court to address any of the remaining issues
concerning the terminations. Butevenif this Court were to reach the merits, reversal
would still be required. The grant terminations, for the same reasons as the guidance
that informed those decisions, are committed to agency discretion by law and neither
arbitrary nor capricious. See /nfra Part 11.D.

II.  The District Court’s Judgment Regarding Grant Guidance Should
Be Vacated

In addition to reversing certain grant terminations, the district court also

purported to vacate seven pieces of guidance outlining NIH’s grant priorities. A161

22



n.1; A164-165. The Supreme Court’s stay decision did not endorse that aspect of the
decision; it held only that the vacatur did not necessarily fall within the exclusive
jurisdiction of the Court of Federal Claims. INIH, 145 S. Ct. at 2661. Indeed, Justice
Barrett’s controlling concurrence made clear that the government could raise other
challenges to the vacatur in this Court and expressed skepticism that the guidance
constituted final agency action. Id. at 2662 (Barrett, J., concurring in the partial grant
of the application for stay). But this Court should not reach the issues left open by
the Supreme Court because the challenge is now moot: NIH has since updated its
grant priorities guidance, including revisions directly addressing the concerns that
troubled the court.

Other threshold defects also abound. Plaintiffs lack standing to challenge the
directives, as they faced no cognizable injury. Moreover, the directives are
nonbinding guidance, not final agency action reviewable under the APA. The district
court sidestepped these threshold issues by considering the guidance and the grant
terminations as part of a “wholesale effort to excise grants.” A243. That approach is
untenable; as explained above, this Court lacks jurisdiction over the grant
terminations. See s#pra Part 1. Finally, the guidance was not unlawful; rather, it
reflecteda change in policy, and NIH adequately identified, explained, and pursued

new funding priorities.
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A.  Challenges to the Grant Guidance Are Moot

The guidance vacated by the district court has since been superseded, and
plaintiffs’ challenge no longer presents a live controversy. Although the court
nominally referred to seven separate pieces of guidance, A161 n.1; A164-165, it never
analyzed them individually. The courtdismissed that approach as only “superficially
appealing,” A243, and elected instead to treat the guidance “as a whole,” A242.
Indeed, the court conflated the guidance with the grant terminations into a single,
“wholesale effort to excise grants.” A243. That framing was problematic for several
reasons, including obscuring the fact that plaintiffs could not challenge the grant
guidance inisolation. See znfra Part ILB-C. But relevant here, the “whole” of NIH’s
grant priorities guidance is materially different from what the court reviewed,
confirming that no live dispute remains for this Court to resolve.

Since the district court’s judgment, NIH has issued updated guidance to which
agency officials now refer in making grant decisions. Some of the guidance
documents at issue here have been formally rescinded or superseded. A568 (“This
staff guidance rescinds the guidance provided in the February 13, 2025 . ...”); A598
(directing staff to “save this guidance until we can clear the updated staff guidance”).
And the rest have been effectively overridden or explicated such that the
shortcomings that the court perceived in the scheme of guidance as a whole—as
noted, the courtdid not analyze each guidance individually in any event—are plainly

no longer an issue.
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For example, the district court’s analysis rested on its view that the prior
guidance lacked operative definitions of key terms, such as “DEI” thereby rendering
the agency’s standards arbitrary. A253-254. That concern was addressed by updated
guidance issued by the NIH Director on August 15, 2025. NIH Director Statement.
The new guidance specifies that NIH will support research considering race or
ethnicity only when “scientifically justified,” such as studies of the measurable health
effects of redlining and housing discrimination. Id. Conversely, NIH will not support
projects based on “broad or subjective claims,” such as attributing health disparities to
poorly measured concepts like systemic racism. I4. By delineating the scope of
permissible research, the updated guidance addresses the very deficiency the court
identified.

The revised guidance likewise addresses the district court’s concerns about
research on “gender identity.” See A258. There, the court faulted the agency for
tailing to provide evidentiary support for its assessment that “research programs
based on gender identity are often unscientific, have little identifiable return on
investment, and do nothing to enhance the health of many Americans.” Id.
(emphases and quotation marks omitted). The updated guidance directly addresses
that critique, explaining that studies involving puberty suppression, hormone therapy,
or surgical interventions in minors lack a sufficient evidentiary basis and citing a
recentliterature review. NIH Director Statement (citing HHS, Treatment for Pediatric

Gender Dysphoria: Review of Evidence and Best Practices, supra.)
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Because NIH has superseded the guidance on which the district court relied,
plaintiffs’ challenge is moot. See A/ready, LLC v. Nike, Inc., 568 U.S. 85, 91 (2013).
Nor can plaintiffs show that they “may be parties to the same sort of dispute in the
tuture.” Missouri ex rel. Nixon v. Craig, 163 F.3d 482, 485 (8th Cir. 1998) (alteration and
quotation marks omitted). “To qualify for this exception,” the future conduct must
be “sufficiently similar to the past conduct such that it is permissible to say that the
challenged conduct continues.” Corrigan v. Boston Unip., 98 F.4th 346, 353 (1st Cir.
2024) (alteration and quotation marks omitted). NIH’s current grant priorities
guidance is materially different from the version considered by the court, and any new
challenge would therefore raise an entirely distinct dispute.

Accordingly, this court should vacate the district court’s decision on the
guidance. Mclanev. Mercedes-Benz of N. Am., 3 F.3d 522, 524 n.6 (1st Cir. 1993) (“As a
general rule, when a case becomes moot on appeal, we vacate the district court's
decision and remand with a direction to dismiss.”). Although it was NIH’s actions
that mooted plaintiffs’ challenge, the “conditions and circumstances” of this case
warrant vacatur. See Milk Indus. Regul. Off. v. Ruiz, 83 F.4th 68, 77 (1st Cir. 2023) (per
curiam). The court’s imprecisionin treating all guidance “as a whole,” A242, creates
uncertainty as to whether its judgment might be read to restrict reliance on the
amended guidance to the extent it incorporates the original. There is no basis to
impose that result, particularly because there is no reason to believe NIH would revert

to the less-detailed guidance that the court found unlawful. Moreover, the court
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never separately determined that vacatur of the guidance was appropriate; rather, it
erroneously lumped the guidance together with grant terminations over which it
lacked jurisdiction. A252 (referring to a unitary “grant-termination action”). Under
these circumstances, the court’s judgment should be vacated in relevant part.

B. Plaintiffs Lack Standing to Challenge the Grant Guidance
Because Their Only Injury Is the Grant Terminations

1. Plaintiffs lacked Article III standing to mount a challenge to NIH’s grant
guidance apart from the grant terminations even at the time they filed their complaint.
To establish standing, plaintiffs have the burden to demonstrate (1) that they suffered
an injury (2) “fairly traceable to the defendant’s allegedly unlawful conduct” and
(3) “likely to be redressed by the requested relief.” California v. Texas, 593 U.S. 659,
069 (2021) (quotation marks omitted). That injury must be “concrete,
particularized, and actual or imminent; fairly traceable to the challenged action; and
redressable by a favorable ruling.” Clapper v. Ammnesty Int’] USA, 568 U.S. 398, 409
(2013) (quotation marks omitted); Nulankeyutmonen Nkibtagmikon v. Inpson, 503 F.3d
18, 26-27 (1st Cir. 2007) (“An injury in fact is an invasion of a legally protected
interest which is (a) concrete and particularized and (b) actual or imminent, not
conjectural or hypothetical.” (quotation marks omitted)).

The related doctrine of ripeness “prevent[s] the courts, through avoidance of
premature adjudication, from entangling themselves in abstract disagreements.”

National Park Hosp. Ass’n v. Department of the Interior, 538 U.S. 803, 807 (2003)
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(quotation marks omitted). A claim is unripe for judicial review if it depends on
“contingent future events that may not occur as anticipated, or indeed may not occur
at all.” Trump v. New York, 592 U.S. 125, 131 (2020) (per curiam) (guoting Texas v.
United States, 523 U.S. 296, 300 (1998)). The Supreme Court has repeatedly held that
challenges to intra-governmental directives are not ripe because such a directive, by
itself, “does not affect [anyone]’s primary conduct.” NationalPark, 538 U.S. at 810; see
also Ohio Forestry Ass’n v. Sierra Club, 523 U.S. 726 (1998); Reno v. Catholic Soc. Servs., Inc.,
509 U.S. 43, 58-61 (1993). It is, moreover, “too speculative whether the problem
[plaintiffs] present|] will ever need solving.” Texas, 523 U.S. at 302. Once divorced
from the grant terminations, plaintiffs’ challenges to internal NIH guidance on grant
priorities raises both standing and ripeness concerns.

The only harm plaintiffs alleged relevant to the phase of the trial that produced
the challenged order—claims regarding NIH’s alleged delays in awarding new grants
having been reserved for “Phase Two,” A169—arose from the termination of existing
grants. The State plaintiffs, for example, complained of the “termination of millions
of dollars (and counting) in grants already issued to plaintiffs’ public institutions.”
A463. Likewise, APHA plaintiffs claim they “bring this case because they have been
harmed by Defendant’s unlawful grant terminations,” A381, and are thus “facing the
loss of jobs, staff, and income,” A384. And the “concrete injury” APHA claimed
gave it standing was the “termination of Plaintiffs’ and Members’ Project-based and

Pipeline Grants.” A309 (Dkt. No. 41 at 13); see also A315 (Dkt. No. 79 at 2 (arguing
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that “NIH’s grant cancellations are causing layoffs and reduced hours and training
opportunities among [United Automobile, Aerospace and Agricultural Implement
Workers] members”)).

Consistent with that understanding, plaintiffs each brought a single arbitrary-
and-capricious claim aimed at NIH’s guidance and the grant terminations together, on
the theory that the guidance led to the termination of their grants (or those of their
instrumentalities or members). A443-447 (APHA); A533-535 (States). Thus, apart
from the claims of delay reserved for later proceedings, the only injury plaintiffs ever
alleged was the termination of grants.

The district court’s order reflected the same understanding. In finding a
violation of the APA, it faulted the “abruptness in the robotic rollout of this grant
termination action.” A252 (quotation marks omitted). The guidance itself was, in the
court’s words, merely the “paper trail” of NIH’s broader effort to cancel grants. Id at
78. Accordingly, the court’s order did not merely vacate the guidance but also
separately reversed the grant terminations. A161-162 (States); A163-165 (APHA). As
Justice Barrett explained, “[i]f one simply flowed from the other, the [d]istrict [c]ourt
would have needed only” to enjoin the challenged provisions. NIH, 145 S. Ct. at
2661 (Barrett, J., concurring in the partial grant of the application for stay). The court
itself also recognized that the real consequence of its order was the “forthwith ]
disbursement of funds both appropriated by the Congress of the United States and

allocated heretofore by the defendant agencies.” A151. It further denied a stay
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pending appeal out of concern that funds would be “sequester|ed] (probably forever)
during the course of the appeal.” A274. As Justice Gorsuch observed, the “alleged
legal wrong the district court sought to remedy was the government’s failure to pay
promised grants.” NIH, 145 S. Ct. at 2664 n.1 (Gorsuch, J., joined by Kavanaugh, J.,
concurring in part and dissentingin part). And Justice Jackson agreed, observing that
plaintiffs’ “injury and right to paymentactually stem from the Government’s allegedly
arbitrary and capricious termination of their grant funding in violation of the APA.”
Id. at 2673 n.2 (Jackson, ]. concurring in part and dissenting in part) (emphasis
omitted). The grant terminations were thus always the core of this case.

2. Once the challenges to the grant terminations are set aside, no injury
remains with respect to NIH’s grant-priorities guidance. Nothing in the guidance
prohibits or otherwise restricts plaintiffs’ ability to research any topic. The only
conceivable effect on plaintiffs is the theoretical possibility that NIH might terminate
additional grants in the future. But any such injury would be traceable to the
subsequent application of guidance to a particular grant, not the guidance. In any
event, plaintiffs never allege that this possibility is anything more than speculation.
A384 (asserting only that plaintiffs “with grants that have yet to be cancelled wonder
if they are soon to receive another vague, boilerplate termination letter”); see NIH, 145
S. Ct. at 2665 n.2 (Gorsuch, J., joined by Kavanaugh, J., concurring in part and
dissenting in part) (“The only injury that gave respondents standing to obtain that

relief was the termination of pre-existing grants. . . . So all claims on which the
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district court rendered judgment were ‘based on’ respondents’ contracts with the
government, and those judgments were thus entered without jurisdiction.” (citations
omitted)). If plaintiffs believe that a future termination is unlawful, they can challenge
it in a concrete factual setting in the appropriate forum. But they cannot establish
Article IIT standing “simply by claiming that they experienced a ‘chilling effect’ that
resulted from a governmental policy that does not regulate, constrain, or compel any
action on their part.” Clapper, 568 U.S. at 419; see also Laird v. Tatum, 408 U.S. 1, 11
(1972) (The plaintiff alleging chilling effectlacks standing where government policy is
not “regulatory, proscriptive, or compulsory in nature.”).

The absence of any concrete harm from NIH’s grant-priorities guidance is
evident from the district court’s reasoning. The court faulted the guidance precisely
because itlacked definitions for the disfavored research areas, such as DEI or “gender
identity.” A252-259. In the court’s view, “[r]eliance on an undefined term of DEI (or
any other category) is arbitrary and capricious because it allows the [agency] to arrive
at whatever conclusion it wishes without adequately explaining the standard on which
its decisionis based.” A254 (quotation marks omitted). But if the guidance supplied
no operative standards, then it could not have dictated which grants were terminated
and thus could not have caused any injury. Plaintiffs accordingly lack standing to

challenge the grant priorities guidance as an independent matter.
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C.  The Grant Guidance Is Not Final Agency Action

1. NIH’s grant priorities guidance is not final agency action reviewable under
the APA. The APA authorizes review only of “final agency action.” 5 U.S.C. § 704.
To qualify as “final,” agency action must satisfy two conditions: (1) it must “mark the
consummation of the agency’s decision-making process,” and (2) it must be an action
“by which rights or obligations have been determined, or from which legal
consequences will flow.” Harper v. Werfel, 118 F.4th 100, 116 (Ist Cir. 2024) (quoting
Bennett v. Spear, 520 U.S. 154, 178 (1997)). NIH’s guidance meets neither requirement.
NIH, 145 S. Ct. at 2662 (Barrett, J., concurring in the partial grant of the application
for stay) (“It is not obvious, for instance, that NIH’s guidance is final agency action.”).

First, the grant guidance marked only the commencement, not the
consummation, of the agency’s decision-making process. The guidance merely
instructed NIH staff to review existing grants for consistency with administration
priorities, with the possibility that some might later be terminated. For example, the
February 10, 2025, directive ordered “a review of the overall contracts and grants to
determine whether those contracts or grants are . . . consistent with current policy

23 ¢¢

priorities,” and noted that “after review,” “such contracts may be terminated.” A5063.

That was also what the Acting NIH Director ordered. A559 (“NIH personnel shall
conduct an internal review . . . .”). Accordingly, the March 25, 2025, guidance
instructed NIH institutes and centers to “review the specific aims/major goals of the

project to assess whether the proposed project contains any DEI, gender identity or
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other research activities that are not an NIH/HHS priority /authority.” A600-6006.
Consistent with this, NIH’s chief grants official testified that staff were expected to
rely on their “scientific background” and program knowledge “to identity DEI
activities.” A192 n.8. Unlike guidance that constitutes the agency’s last word, see
Sackett v. EPA, 566 U.S. 120, 127 (2012) (tinding final agency action where a
compliance order was “not subject to further Agency review”), NIH’s guidance only
started a decision-making process.

Second, the guidance did not determine any rights or obligations or impose any
independent legal consequences. It did not prohibit plaintiffs from conducting any
research they wished. Nor did it terminate any grants or otherwise inflict injury on
plaintiffs. See supra Part 1. B. Indeed, under the district court’s view, the guidance
failed to provide any direction at all and was “untethered to anything.” A258-259.
The guidance was thus a “preliminary step[,] . . . leading toward the possibility of a
tinal action in the form of an enforcement or other action.” Harper, 118 F.4th at 116
(quoting University of Med. & Dentistry of N.]. v. Corrigan, 347 F.3d 57, 69 (3d Cir.
2003)). As this Court has made clear, such “investigatory measures are not final
agency action” because they are “tentative or interlocutory in nature.” Id. (quotation
marks omitted).

2. The district court’s analysis underscores that the guidance documents,
standing alone, are not final agency action. The court treated the guidance together

with the grant terminations, explaining that it did not consider the guidance “in

33



isolation,” but only in the “context of a wholesale effort to excise grants in 8
categories over a period of less than 90 days.” A243. In that context, the court
expressly viewed the guidance as the “paper trail” for the terminations. Id. If the
guidance was only the justification for other agency decisions, it cannot also be final
agency action carrying independent and binding legal effect.

Other aspects of the district court’s analysis drive the point home. The court
faulted the guidance for permitting the agency “to arrive at whatever conclusion it
wishes....” A254. Thatreasoning confirms that the guidance itself did not establish
“rights or obligations” or produce “legal consequences,” as required for reviewable
final agency action. Harper, 118 F.4th at 116 (quotation marks omitted). The notion
that the guidance could be treated as final action is particularly untenable here since
the courtlacked jurisdiction over the only agency actions—the grant terminations—
that indisputably carried legal consequences. See supra Part 1.

D. The Grant Guidance Is Lawful

Even if NIH’s grant priorities guidance were independently reviewable, it is
lawful. The guidance—like the underlying funding decisions it informs—is
“committed to agency discretion by law” and not subject to APA review. 5 U.S.C.
§ 701(2)(2). And even were APA review appropriate, the guidance was manifestly

proper under settled APA precedents.
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i. The Grant Guidance Is Committed To Agency
Discretion by Law

1. Consistent with the “‘basic presumption of judicial review,”” the APA
“Instructs reviewing courts to set aside agency action that is ‘arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law.”  Department of Com. v.
New York, 588 U.S. 752, 771 (2019) (first quoting_Abbott Labs. v. Gardner, 387 U.S. 136,
140 (1967); and then quoting 5 U.S.C. § 706(2)(A)). But that presumption comes with
a key caveat: The APA does not apply when agency action is “committed to agency
discretion by law.” 5 U.S.C. § 701(a)(2). That exception applies when a “statute is
drawn so that a court would have no meaningful standard against which to judge the
agency’s exercise of discretion.” Heckler v. Chaney, 470 U.S. 821, 830 (1985).

One paradigmatic decision “traditionally regarded as committed to agency
discretion” is “[t]he allocation of funds from a lump-sum appropriation.” Lzncoln v.
Vigil, 508 U.S. 182, 192 (1993). “After all, the very point of a lump-sum
appropriation is to give an agency the capacity to adapt to changing circumstances and
meet its statutory responsibilities in what it sees as the most effective or desirable
way.” Id. Lump-sum appropriations thus leave it to the agency to decide how

2

““resources are best spent”” and “whether a particular program ‘best fits the agency’s

overall policies.” Id. at 193 (quoting Heckler, 470 U.S. at 831). While Congress may
set outer guardrails on “permissible statutory objectives,” courts have “no leave to

intrude” so long as agencies adhere to those limits in allocating funding. I,
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The grant guidance here falls squarely in that exception as it applies to the
allocation of funds from lump-sum appropriations. See p. 3, supra. The relevant
statutory limitations extend only to defining broad categories of eligible recipients, ¢.g.,
42 U.S.C. § 241(a)(3) (“universities, hospitals, laboratories, and other public or private
institutions”), and requiring that each national research institute spend the money on
its assigned topic, like “cancer” or “neurological disorders and stroke,” e.g., Pub. L.
No. 118-47, 138 Stat. at 656. That level of discretion makes sense given that NIH
receives five times as many proposals as it could possibly fund. NIH, Grants &
Funding, supra. Congress did not decide for itself which studies on “dental and
craniofacial diseases” warrant federal support, instead delegating that decision to the
unreviewable discretion of the National Institute of Dental and Craniofacial Research.
Pub. L. No. 118-47, 138 Stat. at 656. “[T]he ‘agency is far better equipped than the
courts to deal with the many variables involved in™ prioritizing competing scientific
grant applications. See Lincoln, 508 U.S. at 193 (quoting Heckler, 470 U.S. at 831-32).

2. This Court previously reasoned that NIH’s grant funding decisions were not
committed to agency discretion because of the “statutory provisions that direct NIH
to prioritize or to consider certain research objectives” and regulations providing “an
exclusive list of reasons that NIH can unilaterally terminate grants.” _Awmerican Pub.
Health Ass’'n, 145 F.4th at 53. But those provisions could, at most, support claims that

specific conditions were not satisfied. What those provisions do not support is an
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unbounded arbitrary-and-capricious review of NIH’s discretionary funding judgments
in which the district court engaged.

That conclusion follows directly from Iincoln, 508 U.S. 182, where Congress
identified broad “permissible statutory objectives” and the Court held that, within
those objectives, the agency retained unreviewable discretion to allocate lump-sum
appropriations. Id at 193. The same is true here. The district court expressly
declined to find any departure from Congress’s statutory directives. A266-267
(refusing to “dive into the contours of the statutory overlap”). And the only statutory
provision the court did address—the requirement that NIH maintain a sexennial
strategic plan under 42 U.S.C. § 282(m)—it found satisfied. I4. Thus, NIH operated
squarely within the statutory framework and its guidance on which grants to fund is
an area into which “§ 701(a)(2) gives the courts no leave to intrude.” Linco/n, 508 U.S.
at 193.

In any event, none of the statutes or regulations invoked by this Court, the
district court, or plaintiffs are inconsistent with the guidance. _Awerican Pub. Health
Ass'n, 145 F.4th at 53. The cited statutes only set forth broad programmatic
objectives: to disaggregate data by race, sex, and age, 42 U.S.C. § 282(b)(4)(B); to
support “basic research” on “pathogens of pandemic concern,” id. § 285f-5(b)(1); to
“develop affordable new and improved vaccines,” id. § 283d; and, “as appropriate,” to
encourage research on “sexual and gender minority populations,” id. § 283p.

Similarly, the cited regulation provides only that grant “may be terminated . . . for
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cause.” 45 C.F.R. §75.372(a)(2). That regulation does not purport to displace NIH’s
broader termination authority under other regulations, such as 2 C.F.R.

§ 200.340(2)(4), or to preclude NIH from treating inconsistency with agency priorities
as “cause.” Those provisions might support judicial review if the guidance directed
NIH to not fund any grants on a research institute’s assigned topic or to award them
to entities flatly ineligible under statute or regulation, but that is not this case. See
Amica Ctr. for Immiugrant Res. v. U.S. Dep’t of Just., No. 25-298, 2025 U.S. Dist. LEXIS
127513, at *45 (D.D.C. July 6, 2025) (holding that an agency “has discretion to
discontinue its use of the earmarked funds for that specific program” where “no

statute or regulation” required continued funding).

ii.  The Grant Guidance Was Not Arbitrary and
Capricious

Even were APA review appropriate, the grant priorities guidance was
manifestly proper under settled APA precedents. See NIH, 145 S. Ct. at 2665
(Kavanaugh, J., concurring in part and dissenting in part) (observing that “plaintiffs
are unlikely to succeed on the merits of their arbitrary and capricious challenge to the
guidance”).

1. Under the APA, courts setaside agency action that is “arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with law.” 5 U.S.C.

§ 706(2)(A). The arbitrary-and-capricious “standard is deferential.” FCC v. Prometheus

Radio Project, 592 U .S. 414, 423 (2021). The court’s only role is to “ensure[] that the
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agency has acted within a zone of reasonableness,” taking care not to “substitute its
own policy judgment for that of the agency.” Id So long as the agency action “is

rational, based on consideration of the relevant factors and within the scope of the
authority delegated to the agency by the statute,” the action will be upheld. Mozor

Vebicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42 (1983).

The guidance here fell well within that wide band of reasonableness. The
Acting Secretary explained that DEI initiatives—which focus on specific groups—
“are inconsistent with the Department’s policy of improving the health and well-being
of a// Americans.” A563 (emphasis added). And the Acting NIH Director explained,
“based on [his] expertise and experience,” that DEI and gender-identities studies are
“low-value and off-mission.” A558. He added that the categories underlying DEI
can be “artificial and non-scientific” and, at worst, may be “used to support unlawful
discrimination on the basis of race and other protected characteristics.” Id. He
further reasoned that gender-identity research does “nothing to enhance the health of
many Americans” and ignores “biological realities.” Id.

Those decisions reflect quintessential policy judgments on hotly contested
issues that should not be subject to judicial second-guessing. It is not irrational for
agencies to conclude that paeans to “diversity” often conceal invidious racial
discrimination. E.g., Students for Fair Admissions, Inc. v. President & Fellows of Harv. Coll.,
600 U.S. 181, 258 (2023) (Thomas, J., concurring). And transgender issues are “an

evolving field” involving “fierce scientific and policy debates.” United States v. Skrmett,
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145 S. Ct. 1816, 1837 (2025). The Executive Branch was entitled to take a side on
those questions in line with the President’s policy pronouncements and clearly
articulated disagreement with his predecessor’s approach. Exec. Order No. 14,151,
§ 1, 90 Fed. Reg. at 8339; Exec. Order No. 14,168, § 7, 90 Fed. Reg. at 8617-18.

The guidance reasonably implemented those democratically accountable policy
decisions. The guidance described the Administration’s general priorities on research
funding and instructed implementation on a grant-by-grant basis. A558-559, A651-
680. The guidance contemplated that NIH staff would use their “scientific
background” and knowledge of “their programs” to identify problematic grants.
A192 n.8. Once problematic grants were identified, the guidance directed staff to
work with grant recipients to excise impermissible grant terms wherever possible.
A215-216. But where the grant solely funded initiatives inconsistent with the agency’s
stated priorities, the guidance provided that the affected grant recipient would be sent
a letter explaining why NIH had chosen notto prioritize that research. A212-213. If
any grantee disagreed, the termination notice explained how to pursue an
administrative appeal. A213. Such “reasonabl[e] expla[nations]” for the agency’s
decision are exemplars of perwissible agency decision-making. Promethens Radio, 592
U.S. at 423.

2. The district court’s principal objection was that NIH had not defined
“DEI” or provided evidentiary support for its judgments. A252-261. But the APA

does not require agencies to define every term in internal guidance, particularly where
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the guidance directs highly discretionary judgments about allocating limited resources.
Nor does the APA impose a “general obligation on agencies to conduct or
commission their own empirical or statistical studies.” Promethens Radio, 592 U.S. at
423, Indeed, when another district court declared the President’s direction to
terminate “equity-related” grants impermissibly vague, the court of appeals stayed that
preliminary injunction. National Ass'n of Diversity Officers in Higher Educ. v. Trump, 767
F. Supp. 3d 243, 277-80 (D. Md.), stay granted, No. 25-1189 (4th Cir. Mar. 14, 2025).
When the government provides “selective subsidies,” which frequently rely on

2 <y

subjective criteria, perfect “clarity” “is not always feasible.” National Endowment for the
Arts v. Finley, 524 U.S. 569, 589 (1998). In any event, plaintiffs seem to know what
“DEI” 1s. E.g, Cal. Gov’'t Operations Agency, Diversity, Equity and

Inclusion, https:/ /perma.cc/JRAIN-YR82; Comm. on Health Equity, APHA, Eguity

Diversity & Inclusion Surey (Oct. 2021), https://perma.cc/3UFG-JTPE.

The district court also cast aspersions on having “partisan appointed public
officials” help draft termination letters and identify grants inconsistent with the
Administration’s priorities. A254. But none of that has anything to do with the
guidance. In any event, courts may not set aside agency action under the APA just
“because it might have been influenced by political considerations or prompted by an
Administration’s priorities.” Department of Com., 588 U.S. at 781. “Under our
Constitution, the ‘executive Power’—all of it—is ‘vested in a President.” Seida Law

LIC» CFPB, 591 U.S. 197, 203 (2020). It 1s entirely appropriate that politically
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accountable officials shift an agency’s priorities after a change in Administration to
reflect the new President’s policy priorities. That the court treated shifting policy
preferences and the involvement of political appointees as evidence of an APA
violation is itself a ground for reversal.

Lumping the guidance and the grant terminations together, the district court
also criticized NIH’s use of “boilerplate language” in termination letters. A216, A218,
A256. But that actually supports, rather than undermines, the agency’s compliance
with the APA because itdemonstrates that NIH treated like cases alike. See National
Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 981 (2005)
(“Unexplained inconsistency is, at most, a reason for holding an interpretation to be
an arbitrary and capricious change from agency practice under the Administrative
Procedure Act.”); Grayscale Invs., I.L.C v. SEC, 82 F.4th 1239, 1242 (D.C. Cir. 2023)
(“It is a fundamental principle of administrative law that agencies must treatlike cases
alike.”). The APA does not require agencies to gratuitously alter verbiage when
implementing a uniform policy across multiple cases.

Lastly, this Court opined that the government insufficiently considered
grantees’ reliance interests. _American Pub. Health Ass’n, 145 F.4th at 54. But the
guidance invited grantees to request transition funds “to support an orderly phaseout
of the project,” mitigating any reliance concerns. A652. Moreover, there is no valid
basis for a claim for reliance interests. The grant contracts authorize termination

when “an award no longer effectuates the program goals or agency priorities.” 2
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C.F.R. § 200.340(a)(4). Grantees can hardly claim unfair surprise that the agency’s

priorities changed with a new Administration.

CONCLUSION

For the foregoing reasons, the judgment of the district court should be

reversed.
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

COMMONWEALTH OF MASSACHUSETTS;
STATE OF CALIFORNIA; STATE OF
MARYLAND; STATE OF WASHINGTON;
STATE OF ARIZONA; STATE OF
COLORADO; STATE OF DELAWARE;
STATE OF HAWAI‘I; STATE OF
MINNESOTA; STATE OF NEVADA;
STATE OF NEW JERSEY; STATE OF
NEW MEXICO; STATE OF NEW YORK;
STATE OF OREGON; STATE OF RHODE
ISLAND; and STATE OF WISCONSIN,

CIVIL ACTION NO.
25-10814-WGY

Plaintiffs,
V.

ROBERT F. KENNEDY, JR., in his
official capacity as Secretary of
Health and Human Services;

UNITED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVICES;
JAYANTA BHATTACHARYA, in his
official capacity as Director of
the National Institutes of Health;
NATIONAL INSTITUTES OF HEALTH;
NATIONAL CANCER INSTITUTE;
NATIONAL EYE INSTITUTE;

NATIONAL HEART, LUNG, AND BLOOD
INSTITUTE; NATIONAL HUMAN GENOME
RESEARCH INSTITUTE; NATIONAL
INSTITUTE ON AGING; NATIONAL
INSTITUTE ON ALCOHOL ABUSE AND
ALCOHOLISM; NATIONAL INSTITUTE

OF ALLERGY AND INFECTIOUS
DISEASES; NATIONAL INSTITUTE OF
ARTHRITIS AND MUSCULOSKELETAL AND
SKIN DISEASES; NATIONAL

INSTITUTE OF BIOMEDICAL IMAGING
AND BIOENGINEERING; EUNICE KENNEDY
SHRIVER NATIONAL INSTITUTE OF
CHILD HEALTH AND HUMAN
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DEVELOPMENT; NATIONAL INSTITUTE )
ON DEAFNESS AND OTHER )
COMMUNICATION DISORDERS; )
NATIONAIL INSTITUTE OF DENTAL )
AND CRANIOFACIAL RESEARCH; )
NATIONAL INSTITUTE OF DIABETES )
AND DIGESTIVE AND KIDNEY )
DISEASES; NATIONAL INSTITUTE )
ON DRUG ABUSE; NATIONAL )
INSTITUTE OF ENVIRONMENTAL )
HEALTH SCIENCES; NATIONAL )
INSTITUTE OF GENERAL MEDICAL )
SCIENCES; NATIONAL INSTITUTE OF )
MENTAL HEALTH; NATIONAL INSTITUTE )
ON MINORITY HEALTH AND HEALTH )
DISPARITIES; NATIONAL INSTITUTE )
OF NEUROLOGICAL DISORDERS AND )
STROKE; NATIONAL INSTITUTE OF )
NURSING RESEARCH; NATIONAL LIBRARY )
OF MEDICINE; NATIONAL CENTER FOR )
ADVANCING TRANSLATIONAL SCIENCES; )
JOHN E. FOGARTY INTERNATIONAL )
CENTER FOR ADVANCED STUDY )
IN THE HEALTH SCIENCES; NATIONAL )
CENTER FOR COMPLEMENTARY AND )
INTEGRATIVE HEALTH; and CENTER )
FOR SCIENTIFIC REVIEW, )

)

)

)

Defendants.

YOUNG, D.J. May 12, 2025
MEMORANDUM AND ORDER
ON SUBJECT MATTER JURISDICTION
For the reasons stated below, after a full hearing and
carefully considering the parties’ submissions and arguments,
the Court rules that it has subject matter jurisdiction over

this action and, as is its duty, exercises that jurisdiction.
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A case management conference is set for Tuesday, May 13,
2025 at 2:00 p.m.
I. BACKGROUND

A, Factual Allegations and Relief Sought in the Amended
Complaint

In this civil action, the Commonwealth of Massachusetts
along with 15 other States! (referred to collectively as “the
States”, sue the Secretary of Health & Human Services, the
Director of the National Institutes of Health (“NIH”), and

several of those federal institutes and centers? (referred to

1 In addition to the Commonwealth of Massachusetts, the
State of California, the State of Maryland, the State of
Washington, the State of Arizona, the State of Colorado, the
State of Delaware, the State of Hawai‘i, the State of Minnesota,
the State of Nevada, the State of New Jersey, the State of New
Mexico; the State of New York, the State of Oregon, the State of
Rhode Island; and the State of Wisconsin join as plaintiffs.

2 Those institutes and centers are: the National Cancer
Institute, the National Eye Institute, the National Heart, Lung,
and Blood Institute, the National Human Genome Research
Institute, the National Institute on Aging, the National
Institute on Alcohol Abuse and Alcoholism, the National
Institute of Allergy and Infectious Diseases, the National
Institute of Arthritis and Musculoskeletal and Skin Diseases,
the National Institute of Biomedical Imaging and Bioengineering,
the Eunice Kennedy Shriver National Institute of Child Health
and Human Development, the National Institute on Deafness and
Other Communication Disorders, the National Institute of Dental
and Craniofacial Research, the National Institute of Diabetes
and Digestive and Kidney Diseases, the National Institute on
Drug Abuse; the National Institute of Environmental Health
Sciences, the National Institute of General Medical Sciences,
the National Institute of Mental Health, the National Institute
on Minority Health and Health Disparities, the National
Institute of Neurological Disorders and Stroke, the National
Institute of Nursing Research, the National Library of Medicine,
the National Center for Advancing Translational Sciences, the
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collectively as “the Public Officials”) because all act through
those persons in their official capacities. Broadly, the States
claim that “[s]ince his inauguration, . . . the President has
issued a barrage of executive orders prohibiting federal
agencies from supporting any initiatives with a perceived nexus
to certain subjects he opposes, such as ‘DEI’ and ‘gender
ideology’.” Am. Compl. § 4, ECF No. 75. The States allege that
the Public Officials “have adopted a series of directives [(“the
Challenged Directives”)] that curtail NIH’'s support for
previously advertised funding opportunities and previously
awarded grants relating to these and other blacklisted topics.”
Id.

The States claim that the Public Officials Challenged
Directives and actions, including grant terminations
(“Terminated Grants”), violate various sections of the
Administrative Procedure Act (Counts 1 - 3, 7), violate the
separation of powers of the three co-equal branches of
government under the Constitution (Count 4), violate the
Constitution’s Spending Clause (Count 5), and constitute ultra
vires Executive Branch action in excess of Constitutional and

statutory authority (Count 6).

John E. Fogarty International Center for Advanced Study in the
Health Sciences, the National Center for Complementary and
Integrative Health, and the Center for Scientific Review.

[4]
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The States seek the following relief:3

1. an order under the APA “holding unlawful and setting
aside the Challenged Directives, and any action taken to enforce
or implement the Challenged Directives, on the ground that they
are (a) in excess of statutory jurisdiction, authority, or
limitations, or short of statutory right, and/or otherwise not
in accordance with governing statutes; (b) not in accordance
with governing regulations; and (c¢) arbitrary and capricious;"”

2. a declaration “that the Challenged Directives, and any
action taken to enforce or implement the Challenged Directives,
are unconstitutional because they violate (a) the separation of
powers and (b) the Spending Clause;”

3. issuance of “a preliminary and permanent injunction
barring defendants from carrying out the Challenged Directives
and any actions to enforce or implement the Challenged
Directives, including, without limitation, by directing
defendants to: (a) reissue Notices of Funding Opportunities
(NOFOs) withdrawn based on the Challenged Directives and to
refrain from withdrawing NOFOs based on the Challenged
Directives; (b) refrain from denying grant applications or
renewal applications based on the Challenged Directives; (c)
release reimbursements and other funding for awards that
defendants have refused to pay based on the Challenged
Directives; (d) rescind the termination of the Terminated Grants
and refrain from eliminating funding for awards based on the
Challenged Directives; and (e) promptly reschedule
and conduct all necessary steps in the review and disposition of
plaintiffs’ grant applications, including the Delayed
Applications and Delayed Renewals;”

4. “an order pursuant to under the APA compelling
defendants to undertake: (a) the required unreasonably delayed
and unlawfully withheld activities of NIH’s advisory
councils and study sections, and (b) the required unreasonably
delayed and unlawfully withheld prompt review and issuance of a
final decision on the Delayed Applications and Delayed
Renewals;” and

5. a declaration “that 2 C.F.R. §200.340(a) (2) (2020) and

3 As a sixth request for relief the States seek catch-all,
unspecified “additional relief as interests of justice may
require”

[5]
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C.F.R. §200.340(a) (4) (2024) do not independently permit or
authorize termination of awarded grants based on agency
priorities identified after the time of the Federal award.”
Am. Compl. 88-89.

B. Procedural History

On April 14, 2025, the States filed their Amended
Complaint, Am. Compl., and Motion for Preliminary Injunction,
supported by a memorandum of law. Pls.’ Mot. Prelim. Inj., ECF
No. 76; Mem. Law. Supp. Pls.’ Mot. Prelim. Inj. (“Pls.’ Mem.”),
ECF No. 78. The motion is fully briefed. Defs.’ Opp’n Pls.’
Mot. Prelim. Inj. (“Opp’n”), ECF No. 95; Pls.’ Reply Supp. Pls.’
Mot. Prelim. Inj. (“Reply”), ECF No. 101.%4

This action was randomly reassigned to this Session of the
Court on May 1, 2025. Elec. Notice Reassignment, ECF No. 99.
The Court rescheduled the hearing on the preliminary injunction
from May 9, 2025 to May 8, 2025. Elec. Notice Hrg., ECF No.
100.

At the hearing, the Public Officials claimed that most of

the case must properly be brought before the Court of Federal

4 The Court also received a submission, ECF No. 86, from
amici: the Association of American Medical Colleges, the American
Association of State Colleges And Universities, the American
Council on Education, the Association of American Universities,
The Association Of Governing Boards of Universities And
Colleges, the Association of Public and Land-Grant Universities,
COGR, and the National Association of Independent Colleges and
Universities. The Court is grateful for this helpful
submission.

[6]
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Claims and the remainder was no longer amenable to adjudication.
The Court heard argument on the matter and took it under
advisement. This opinion sets forth this Court’s reasoning.
II. ANALYSIS

A. Standard of Review

“Federal courts . . . are courts of limited jurisdiction.”

Royal Canin U. S. A., Inc. v. Wullschleger, 604 U.S. 22, 26

(2025) (quoting Kokkonen v. Guardian Life Ins. Co. of America,

511 U.S. 375, 377 (1994)). This Court’s jurisdiction is
“[1l]imited first by the Constitution,” and also “by statute.”
Id. Through statute, “Congress determines, through its grants
of jurisdiction, which suits those courts can resolve.” Id.
This Court must therefore satisfy itself as to its subject

matter jurisdiction over an action. Calamar Constr. Services,

Inc. v. Mashpee Wampanoag Village LP, 749 F. Supp. 3d 241, 242-

43 (D. Mass. 2024) (citing McCulloch v. Velez, 364 F.3d 1, 5
(1st Cir. 2004) (“It is black-letter law that a federal court

has an obligation to inquire sua sponte into its own subject

matter jurisdiction.”)); see Fed. R. Civ. P. 12(h) (3) (“If the
court determines at any time that it lacks subject-matter

jurisdiction, the court must dismiss the action.”). Of course,
“the party invoking the jurisdiction of a federal court carries

the burden of proving its existence.” Murphy v. United States,

45 F.3d 520, 522 (1st Cir. 1995) (quoting Taber Partners, I v.

[7]
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Merit Builders, Inc., 987 F.2d 57, 60 (lst Cir. 1993)). Once

jurisdiction is established, however, this Court has a
“‘virtually unflagging obligation’ to exercise federal

jurisdiction.” AUI Partners LLC v. State Energy Partners LLC,

742 F. Supp. 3d 28, 41 (D. Mass. 2024) (quoting Colorado River

Water Conservation Dist. v. U.S., 424 U.S. 800, 817 (1976)).

B. This Court Has Subject Matter Jurisdiction
1. The Tucker Act

Speaking of the Supreme Court, Justice Robert Jackson
famously said, “We are not final because we are infallible, but

we are infallible only because we are final.” Brown v. Allen,

344 U.S. 443, 540 (1953) (Jackson, J., concurring). As always,
the determinations of the Supreme Court matter, only here the
most relevant Supreme Court determination is not final (at least
not yet) -- and therein lies the problem. Because the Supreme
Court, on a 5-4 vote, has seen fit to enter an emergency
interlocutory order in a somewhat similar case, its language
provides guidance in other cases but without full precedential
force.

So it is that this Court, after careful reflection, finds
itself in the somewhat awkward position of agreeing with the
Supreme Court dissenters and considering itself bound by the

still authoritative decision of the Court of Appeals of the

[8]
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First Circuit (which decision the Supreme Court modified but did
not vacate). Here is this Court’s analysis:

“The Court of Claims was established, and the Tucker Act
enacted, to open a judicial avenue for certain monetary claims

against the United States.” United States v. Bormes, 568 U.S. 6,

11 (2012). Prior to its enactment, “it was not uncommon for
statutes to impose monetary obligations on the United States
without specifying a means of judicial enforcement.” Id. Thus,
“Congress enacted the Tucker Act to ‘suppl(y] the missing
ingredient for an action against the United States for the
breach of monetary obligations not otherwise judicially

enforceable.’” Maine Community Health Options v. United States,

590 U.S. 296, 323 (2020) (citing Bormes, 568 U.S. at 12).

Under the Tucker Act, “the United States Court of Federal
Claims . . . [has] . . . jurisdiction to render judgment upon
any claim against the United States founded either upon the
Constitution, or any Act of Congress or any regulation of an
executive department, or upon any express or implied contract
with the United States, or for liquidated or unliquidated
damages in cases not sounding in tort.” 28 U.S.C. § 1491(a)(1);

Department of Education v. California, 145 S. Ct. 966, 968

(2025) (per curiam) (California II). “In suits seeking more

than $10,000 in damages, the Court of Federal Claims'’
jurisdiction is exclusive of the federal district courts.”

[9]
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Massachusetts v. Natl. Institutes of Health, --- F. Supp. 3d ---

-, No. 25-CV-10338, 2025 WL 702163, at *4 (D. Mass. Mar. 5,
2025) (Kelley, J.) (citing Burgos v. Milton, 709 F.2d 1, 3 (1st
Cir. 1983)).

“The Supreme Court has made clear that ‘not every claim
invoking the Constitution, a federal statute, or a regulation is

cognizable under the Tucker Act.’” Massachusetts 2025 WL

702163, at *5 (quoting United States v. Mitchell, 463 U.S. 206,

216) (cleaned up). “The fact that a judicial remedy may require
one party to pay money to another is not a sufficient reason to
characterize the relief as ‘money damages.’ ” Bowen V.

Massachusetts, 487 U.S. 879, 893, (1988). Also, “the mere fact

that a court may have to rule on a contract issue does not, by
triggering some mystical metamorphosis, automatically transform
an action ... into one on the contract and deprive the court of
jurisdiction it might otherwise have.” California v. United

States Dept. of Educ., 132 F.4th 92, 96 (1st Cir. 2025)

(“California I”) (quoting Megapulse, Inc. v. Lewis, 672 F.2d

959, 968 (D.C. Cir. 1982)). “The Claims Court does not have the
general equitable powers of a district court to grant
prospective relief.” Bowen, 487 U.S. at 905.

Whether a claim is contractual in nature under the Tucker
Act is based upon a determination of the essence of the action.

"While the First Circuit has not formally adopted the ‘rights

[10]
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and remedies’ test that is used by several other circuits, []
courts in this Circuit have adopted the test to determine if the
‘essence’ of an action is truly contractual in nature,”

Massachusetts, 2025 WL 702163, at *6 (D. Mass. Mar. 5, 2025)

(collecting cases); however, it appears the First Circuit is

open to such analysis, see California II, 132 F.4th at 96-97.

“The ‘essence’ of an action encompasses two distinct aspects —-
the source of the rights upon which the plaintiff bases its
claim and the type of relief sought (or appropriate) .”

Massachusetts, 2025 WL 702163, at *5. (citations and quotations

omitted). This Court adopts this test to determine whether the
Tucker Act applies here and concludes that it does not.

The States argue that the essence of the claims here do not
sound in contract because the claims attack the broad policies
and actions of the Public Officials. Pls.’ Mem. 18; Reply 2-4.
The Public Officials counter that the Public Officials merely
“disguise their claims as APA claims. Opp’n. 9.

The Public Officials rely on the recent Supreme Court

determination in California II, which granted an emergency stay

of a district court injunction. In that case, Judge Joun, of
this District, issued a temporary restraining order, enjoining
the Department of Education from terminating certain grants, and
further ordered “the Government to pay out past-due grant

obligations and to continue paying obligations as they

[11]
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accrueld] .” 1Id.; see California v. U.S. Dept. of Educ., No. CV

25-10548-MJJ, 2025 WL 760825 (D. Mass. Mar. 10, 2025) (Joun,
J.).
The government appealed to the First Circuit to stay the

injunction pending appeal. California I. The First Circuit

ruled the Tucker Act did not apply, that the actions were
reviewable under the APA, and that on the merits the Department
of Education had not met its burden to overturn the grant of the
injunction, and therefore a stay pending appeal was not
warranted. Id. at 96.

The Supreme Court accepted the government’s application for
an immediate administrative stay of the injunction, which was

allowed per curiam. California II, 145 S.Ct. at 969.

Construing the ruling as an “appealable preliminary injunction,”
the Court reasoned that the government was “likely to succeed in
showing the District Court lacked jurisdiction to order the
payment of money under the” Administrative Procedure Act,
because “the APA's limited waiver of immunity does not extend to
orders ‘to enforce a contractual obligation to pay money’ along
the lines of what the District Court ordered” there. Id. at 968

(quoting Great-West Life & Annuity Ins. Co. v. Knudson, 534 U.S.

204, 212 (2002). Further, according to the Supreme Court, the

Tucker Act likely applied. Id. The Court granted the stay

[12]
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pending resolution of the appeal by the First Circuit. Id. at
969.

Justice Kagan dissented, asserting that it was a “mistake”
to grant the emergency relief, noting among other things that:

The remaining issue is whether this suit, brought
under the Administrative Procedure Act (APA), belongs
in an ordinary district court or the Court of Federal
Claims. As the Court acknowledges, the general rule
is that APA actions go to district courts, even when a
remedial order “may result in the disbursement of
funds.” Ante, at 968 (citing Bowen v. Massachusetts,
487 U.S. 879, 910 (1988)). To support a different
result here, the Court relies exclusively on Great-
West Life & Annuity Ins. Co. v. Knudson, 534 U.S. 204,
122 S.Ct. 708, 151 L.Ed.2d 635 (2002). But Great-West
was not brought under the APA, as the Court took care
to note. See id., at 212, 122 S.Ct. 708
(distinguishing Bowen for that reason). So the
Court's reasoning is at the least under-developed, and
very possibly wrong.

California II, 145 S. Ct. at 969 (Kagan, J. dissenting).

Justice Jackson (with whom Justice Sotomayor joined), also
dissented asserting, among other things, that presuming the
Court could reach the merits, Judge Joun’s assessment that “the
Department's mass grant terminations were probably unlawful is
not unreasonable.” Id. 145 S. Ct. 975 (Jackson, J.,
dissenting). Indeed, the Department of Education’s conduct
could be viewed as arbitrary and capricious under the APA where:

[A] mere two days after the Acting Secretary
instructed agency officials to review the TQP and SEED
grants, the Department started issuing summary grant-

termination letters that provide a general and
disjunctive list of potential grounds for

[13]
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cancellation, without specifying which ground led to
the termination of any particular grant. Nor did the
letters detail the Department's decisionmaking with
respect to any individual termination decision. It
also appears that the grant recipients did not receive
any pretermination notice or any opportunity to be
heard, much less a chance to cure, which the
regulations seem to require. See, e.g., 2 C.F.R. §§
200.339, 200.208(c) (permitting grant termination only
after an agency “determines that noncompliance cannot
be remedied by imposing additional conditions,” such
as by “[rlequiring additional project monitoring,” by
requiring that the recipient obtain technical or
management assistance, or by “[elstablishing
additional prior approvals”).

The Department's robotic rollout of its new mass
grant-termination policy means that grant recipients
and reviewing courts are “compelled to guess at the
theory underlying the agency's action.” SEC v. Chenery
Corp., 332 U.S. 194, 196-197 (1947). Moreover, the
agency's abruptness leaves one wondering whether any
reasoned decisionmaking has occurred with respect to
these terminations at all. These are precisely the
kinds of concerns that the APA's bar on arbitrary-and-
capricious agency decisionmaking was meant to address.
See Prometheus Radio Project, 592 U.S. at 423, 141
S.Ct. 1150 (explaining that the APA requires a
reviewing court to ensure that “the agency ... has
reasonably considered the relevant issues and
reasonably explained the decision”).

It also seems clear that at least one of the
items included on the Department's undifferentiated
laundry list of possible reasons for terminating these
grants -- that the entity may have participated in
unspecified DEI practices -- would not suffice as a
basis for termination under the law as it currently
exists. That is because termination is only
permissible for recipient conduct that is inconsistent
with the terms of the grants and the statutes that
authorize them. But the TQP and SEED statutes
expressly contemplate that grant recipients will train
educators on teaching “diverse populations” in
“traditionally underserved” schools, and on improving
students’ “social, emotional, and physical
development.” 20 U.S.C. §§ 1022e(b) (4), 6672(a) (1),

[14]
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1022a(d) (1) (ii) . [] It would be manifestly arbitrary
and capricious for the Department to terminate grants
for funding diversity-related programs that the law
expressly requires. Cf. Motor Vehicle Mfrs. Assn. of
United States, Inc. v. State Farm Mut. Automobile Ins.
Co., 463 U.S. 29, 43 (1983) (explaining that an agency
acts arbitrarily and capriciously if it relies “on
factors which Congress has not intended it to
consider”) .

Id. 975-76. That appeal has since been dismissed, the
underlying motion for preliminary injunction has been withdrawn,
and the action is now proceeding in the ordinary course with a
motion to dismiss anticipated in the near future. See Status

Report, California, Civ No. 25-10548-MJJ, ECF No. 93. At a

status conference on April 9, 2025, Judge Joun indicated that
“the Supreme Court stay was of the TRO. . . [and] . . . the
Court preliminarily weighed in on a couple of issues, but there
[was] no ruling on anything other than granting a stay of the
TRO.” April 9, 2025‘Hrg. Tr. 5-6, ECF No. 97.

The Public Officials argue that this Court ought follow the

Supreme Court’s analysis in California II. In fact, at oral

argument they argued California II is virtually

indistinguishable from the instant case.

Not so. California is somewhat different than the claims

presented here. In that case, “[t]lheir only claim was to sums

awarded to them in previously awarded discretionary grants.”

[15]
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Widakuswara v. Lake, No. 25-5144, 2025 WL 1288817, at *13 (D.C.

Cir. May 3, 2025) (Pillard, J. dissenting).

While the Supreme Court’s determination in California II

may be an indicator of how the Supreme Court might someday view
the merits, it is not binding on this Court. As Chief Judge
McConnell of the District of Rhode Island explained mere days
ago facing a similar Tucker Act challenge by the government:

To start, California’s precedential value is
limited . . . [and] . . . does not displace governing
law that guides the Court's approach to discerning
whether the States’ claims are essentially contract
claims in order to direct jurisdiction to the Court of
Claims.”)see also Merrill v. Milligan, 142 S. Ct. 879
(2022) (Kavanaugh, J., concurring) (“The principal
dissent's catchy but worn-out rhetoric about the
‘shadow docket’ is similarly off target. The stay
will allow this Court to decide the merits in an
orderly fashion—after full briefing, oral argument,
and our usual extensive internal deliberations—and
ensure that we do not have to decide the merits on the
emergency docket. To reiterate: The Court's stay
order is not a decision on the merits.”).

Rhode Island v. Trump, No. 1:25-CV-128-JJM-LDA, 2025 WL 1303868,
at *5 (D.R.I. May 6, 2025).

In State of New York v. Trump, 2025 WL 1098966 (D.R.I. Apr.

14, 2025), Chief Judge McConnell has earlier done an extensive
analaysis:

On a surface level, the facts in the California
case may appear to be generally analogous to the facts
here, as both cases involve states challenging federal
agencies’ decision-making regarding appropriated
federal funds, but the similarities end there. When
the Court delves deeper, however, it finds several
significant and relevant differences that underscore

[16]
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California's inapplicability to this case. In
California, the First Circuit Court of Appeals
determined that “the terms and conditions of each
individual grant award” were “at issue.” California,
132 F.4th 92, 96-97 (1lst Cir. 2025). On appeal, the
Supreme Court then granted the Department's
application for a stay because it concluded that the
district court issued an order “to enforce a
contractual obligation to pay money” and “the
Government is likely to succeed in showing the
District Court lacked jurisdiction to order the
payment of money under the APA.” California, 2025 WL
1008354, at *1. That is not the case here.

In this case, the terms and conditions of each
individual grant that the States receive from the
Agency Defendants are not at issue. Rather, this case
deals with the Agency Defendants’ implementation of a
broad, categorical freeze on obligated funds pending
determinations on whether it is lawful to end
disbursements of such funds. The categorical funding
freeze was not based on individualized assessments of
any particular grant terms and conditions or
agreements between the Agency Defendants and the
States; it was based on the OMB Directive and the
various Executive Orders that the President issued in
the early days of the administration. Therefore, the
Court's orders addressing the categorical funding
freeze were not enforcing a contractual obligation to
pay money.

Id. That Court also observed that the Court of Claims could not

provide the relief requested. 1Id. at n.2.
Similarly, Judge Woodcock of the District of Maine recently
wrote,

The Supreme Court's [California] decision to vacate
and stay a district court's TRO enjoining the U.S.
Department of Education from terminating various
education-related grants on the ground that the Tucker
Act provided exclusive jurisdiction to the United
States Court of Federal Claims does not change the
Court's determination that it is a proper forum for
this dispute under the APA . . . . While bearing
some similarities to the instant suit, the Supreme

[17]
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Court issued this decision on its emergency docket,

without full briefing or hearing, id. at ----, 145
S.Ct. at 969 (Kagan, J., diss.); id. at ----, 145
S.Ct. at 969-978 (Jackson, J., joined by Sotomayor,
J., diss.), and its precedential value is thus
limited. See Merrill v. Milligan, --- U.S. ----, 142
S. Ct. 879, 879, --- L.Ed.2d ---- (2022) (Kavanaugh,

J., concurring).

Maine v. U.S. Dept. of Agric., No. 1:25-CV-00131-JAW, 2025

WL 1088946, at *19 (D. Me. Apr. 11, 2025).3 The district courts’

5 But see Massachusetts Fair Hous. Ctr. v. Dep’'t of Hous. & Urban
Dev., No. CV 25-30041-RGS, 2025 WL 1225481 (D. Mass. Apr. 14,
2025)) (Stearns, J.):

The court begins, and ends, its analysis with
plaintiffs' second argument (because, if the court
likely lacks jurisdiction, there is no longer any
likelihood of success on the merits -- at least, not
for the purposes of this specific action in this
specific forum -- which moots any inquiry into
irreparable harm). Plaintiffs correctly note that,
unlike the operative complaint here, the Complaint in
California references "the terms of the grant
agreements at issue." Id. What plaintiffs ignore,
however, is that these references occur only in the
context of buttressing the larger APA-based argument
that the Department of Education did not terminate the
grants in accordance with any statutory or regulatory
authorization (the Department of Education simply
cited to 2 C.F.R. § 200.340(a) (4) as authorizing the
termination of the grants); the Complaint itself does
not assert any independent claim based on the language
of the grant agreement. The Supreme Court nonetheless
found that the government was likely to succeed in
showing that the plaintiffs in California sought to
enforce a contractual obligation to pay money.

Because plaintiffs assert essentially the same claim
here -- that the agency did not terminate the grant in
accordance with statutory or regulatory authority --
it follows that plaintiffs are likewise likely seeking
to enforce a contractual obligation to pay money.

[18]
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divergent views within the First Circuit of California’s

precedential value is not surprising given the unusual
interventional posture taken by the Supreme Court. Indeed,
Justice Jackson’s dissent observed that the Supreme Court’s
“attempt to inject itself into the ongoing litigation by
suggesting new, substantive principles for the District Court to
consider in this case is unorthodox and, in [her] view,

inappropriate.” California II, 145 S. Ct. at 978. Whatever the

Supreme Court’s motivations or intentions, the California II

decision is of little assistance to the district courts in
charting the intersection of the APA and the Tucker Act.

The views of the dissenters in California II, as well as

the fully developed reasoning of the decisions quoted above are
persuasive authority for the course this Court adopts.
Even more compelling is the guidance of the First Circuit

in California I.

This decision should not be read as an endorsement of
the brusque and seemingly insensitive way in which the
terminations were announced nor as casting doubt on
the First Circuit's assessment that the plaintiffs in
the California case may well likely succeed on the
merits of at least some of their claims. The court is
merely deferring (as it must) to the Supreme Court's
unmistakable directive that, for jurisdictional
purposes, the proper forum for this case is the Court
of Federal Claims.

Id. That decision is currently on appeal.

[19]
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First, the Department claims that the district
court itself lacked jurisdiction to entertain this
lawsuit, which the Department argues belongs in the
Court of Federal Claims. See 28 U.S.C. § 1491(a) (1)
(granting jurisdiction to the Court of Federal Claims
for any action against the government “upon any
express or implied contract with the United States”).
The Department points to the fact that each grant
award takes the form of a contract between the
recipient and the government. “But the mere fact that
a court may have to rule on a contract issue does not,
by triggering some mystical metamorphosis,
automatically transform an action ... into one on the
contract and deprive the court of jurisdiction it
might otherwise have.” Megapulse, Inc. v. Lewis, 672
F.2d 959, 968 (D.C. Cir. 1982). Here, although the
terms and conditions of each individual grant award
are at issue, the “essence,” id., of the claims is not
contractual. Rather, the States challenge the
Department's actions as insufficiently explained,
insufficiently reasoned, and otherwise contrary to law
-- arguments derived from the Administrative Procedure
Act (APA), 5 U.S.C. § 706(2) (A). The States' claims
are, at their core, assertions that the Department
acted in violation of federal law -- not its
contracts. Simply put, if the Department breached any
contract, it did so by violating the APA. And if the
Department did not violate the APA, then it breached
no contract. In the words of the Tenth Circuit, “when
a party asserts that the government's breach of
contract is contrary to federal regulations, statutes,
or the Constitution, and when the party seeks relief
other than money damages, the APA's waiver of
sovereign immunity applies and the Tucker Act does not
preclude a federal district court from taking
jurisdiction.” Normandy Apts., Ltd. v. HUD, 554 F.3d
1290, 1300 (10th Cir. 2009); see also Megapulse, 672
F.2d at 968, 970 (upholding a district court's
jurisdiction where “[a]lppellant's position is
ultimately based, not on breach of contract, but on an
alleged governmental infringement of property rights
and violation of the Trade Secrets Act”).

Nor do the States seek damages owed on a contract
or compensation for past wrongs. See Megapulse, 672
F.2d at 968-70 (considering, in a Tucker Act analysis,
“the type of relief sought (or appropriate)”). Rather,
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they want the Department to once again make available
already-appropriated federal funds for existing grant
recipients. And as the Supreme Court has made clear,
“[tlhe fact that a judicial remedy may require one
party to pay money to another is not a sufficient
reason to characterize the relief as ‘money damages.'’
" Bowen v. Massachusetts, 487 U.S. 879, 893, 108 S.Ct.
2722, 101 L.Ed.2d 749 (1988). As a result, we see no
jurisdictional bar to the district court's TRO on this
basis. See id. at 900-01 (holding that a district
court could hear a claim for an injunction requiring
the government to pay certain Medicaid reimbursements
because it was “a suit seeking to enforce the
statutory mandate itself, which happens to be one for
the payment of money,” and “not a suit seeking money
in compensation for the damage sustained by the
failure of the Federal Government to pay”); Megapulse,
672 F.2d at 970-71 (explaining, in a Tucker Act case,
that “the mere fact that an injunction would require
the same governmental restraint that specific

(non) performance might require in a contract setting
is an insufficient basis to deny a district court the
jurisdiction otherwise available”).

California I, 132 F.4th at 96-97.

In the absence of a decision on the merits from the Supreme
Court, this Court takes to heart the First Circuit’s admonition

that its pronouncements of law bind this Court. United States

v. Moore-Bush, 963 F.3d 29, 37 (lst Cir. 2020) (holding “circuit

court decisions control federal district courts in their

circuits” and that the district court is “absolutely bound to
follow vertical precedents.”), reh'g en banc granted, opinion
vacated, 982 F.3d 50 (1st Cir. 2020), and on reh'g en banc, 36

F.4th 320 (1st Cir. 2022).
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This Court need not gild the 1lily: California I presented a

closer question than the one before this Court, and the First
Circuit did not hesitate to rule that the Tucker Act did not
apply there. The Court is not free to ignore the First
Circuit’s pronouncement of the law and chart new territory, even
though it might not be the law for long -- either by action of
the First Circuit itself or ultimately the Supreme Court. This

Court follows California I.

Applied here, the “essence” of this action is not one of
contract. This is not an action for monetary damages against
the United States for which the Court of Claims was created.
Rather, at least as alleged, and taking all inferences in the
States’ favor, it is an action to stop the Public Officials from
violating the statutory grant-making architecture created by
Congress, replacing Congress’ mandate with new policies that
directly contradiect that mandate, and exercising authority
arbitrarily and capriciously, in violation of federal law and
the Constitution. See Am. Compl. § 93 (“This lawsuit arises
because [the Public Officials] are flouting the statutory and

regulatory rules governing NIH grantmaking” by “adopting a

series of directives that blacklist certain topics -- e.g.,
“DEI,” “gender,” or “vaccine hesitancy” -- that the
Administration disfavors . . .[and byl . . . adopting,

implementing, and enforcing those directives, defendants have
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systematically disrupted the review of pending grant
applications, delayed the annual renewal of already-approved
multi-year awards, and terminated huge tranches of grants in the
middle of the project year. Those disruptions have caused—and
will continue to cause—significant harm to plaintiffs and their
institutions.”). The Tucker Act does not divest this Court of
jurisdiction.

Similarly, the Public Officials’ sovereign immunity claim
falls flat. The Court need look no further than the First
Circuit’s binding guidance again, which, borrowing from the
Tenth Circuit, explains “‘when a party asserts that the
government's breach of contract is contrary to federal
regulations, statutes, or the Constitution, and when the party
seeks relief other than money damages, the APA's waiver of
sovereign immunity applies and the Tucker Act does not preclude

a federal district court from taking jurisdiction.” California

I, 132 F.4th at 97 (quoting Normandy Apts., Ltd. v. HUD, 554

F.3d 1290, 1300 (10th Cir. 2009)). So it is here. Sovereign
immunity is not a bar to the APA challenges.

2. Programmatic attack

Under the APA, a claim is limited to “discrete agency
action that it is required to take,” and that “limitation to
discrete agency action precludes the kind of broad programmatic

attack [the Supreme Court] rejected in Lujan v. National

[23]

A0024



Case 1:25-cv-10814-WGY Document 105 Filed 05/12/25 Page 25 of 28

Wildlife Federation, 497 U.S. 871 (1990).” Norton v. South Utah

Wilderness All., 542 U.S. 55, 64 (2004).

The Public Officials argue that the States claims
constitute a programmatic attack. Opp’n 13-14. The States
persuasively counter that “[t]lhe fact that [the Public
Officials] have enforced these directives against hundreds of
projects does not make this lawsuit programmatic, even if it is
large.” Reply-11. The States cite the First Circuit’s decision

in New York v. Trump, 133 F.4th 51, 68 (1lst Cir. 2025) (“[W]e

are not aware of any supporting authority for the proposition
that the APA bars a plaintiff from challenging a number of
discrete final agency actions all at once.”) and this Court’s

decision in American Association of University Professors v.

Rubio, No. CV 25-10685-WGY, 2025 WL 1235084, at *21 (D. Mass.
Apr. 29, 2025) (describing plaintiffs’ claim as neither a
“constellation of independent decisions or a general drift in
agency priorities.”). The States have the better of it. The
APA claim here is not a prohibited programmatic challenge.

3. Jurisdiction Over Individual Actions

The Public Officials argue that two Challenged Directives
are expired and two did not cause any injuries. Opp’n 15 - 16.
The States concede that while “perhaps the administrative record
will bear this claim out, . . . the current record shows is that

[States] have experienced significant injury from a series of
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overlapping and interlocking blacklisting directives that have
caused unprecedented delays and disruptions. The secretive and
slapdash nature of these directives, which makes it hard to know
which are effective at any given time, is hardly a defense.”
Reply 8. At this stage, all inferences must be taken in favor
of the States, and the States’ argument prevails for now.

As for the remaining Challenged Directives, the Public
Officials argue that they are not final agency actions and
therefore not actionable under the APA. Opp’n 17. The Public
Officials characterize their actions as “merely order[ing] a
review of the grants to determine whether they were consistent
with the agency’s priorities.” Id.

The States argue that this “misstates the directives’
effects.” Reply. 7. As the States persuasively argue, the
Public Officials’ “own [alleged] conduct confirms that the
directives are not ‘interlocutory’: if they were, defendants
would not be implementing them by terminating hundreds of grants
around the country.” Reply 7. Furthermore, the terminations
themselves are final agency action. Id.

On balance, and at this stage, the States have the better
of it.

C. Agency Discretion

Finally, the Public Officials argue that the States APA

“claims are unreviewable because they challenge funding
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decisions that are ‘committed to the agency discretion by law.”
Opp. 19 (citing 5 U.S.C. § 701(a) (2). They argue that their
allocation of funds is committed to their sole discretion. Opp.

19-21 (citing Lincoln v. Vigil, 508 U.S. 182 (1993); Milk Train,

Inc. v. Veneman, 310 F.3d 747 (D.C. Cir. 2002).

The States counter that they are not seeking review of a
funding decision, but rather the Public Officials’ “adoption of
enforcement of the overarching Challenged Directives.” Reply 8.
The States point out that Lincoln stands for the unremarkable
proposition that review is precluded so “long as the agency
allocates funds from a lump-sum appropriation to meet
permissible statutory objectives.” Id. (quoting Lincoln, 508
U.S. at 193). Thus, there is arguably review where the
Challenged Directives “conflict with authorizing statutes and
applicable regulations.” Reply 9.

III. CONCLUSION

As alleged, and at its core, the States’ Amended Complaint

alleges conduct similar to what Justice Jackson describes in her

dissent in California II as the “robotic rollout of [a] new mass

grant-termination policy” that has left the States “and
reviewing courts . . . ‘to guess at the theory underlying the

agency’s action.’” California II, 145 S. Ct. at 975-76 (quoting

SEC v. Chenery Corp., 332 U.S. 194, 196-197 (1947)) (Jackson, J.

dissenting). Assuming the allegations of the Amended Complaint
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as true for purposes of the jurisdictional inquiry, the Public
Officials’ alleged “abruptness leaves one wondering whether any
reasoned decision making has occurred with respect to these
terminations at all.” 1Id. 1Indeed, this Court agrees in
principle with Justice Jackson that “[t]hese are precisely the
kinds of concerns that the APA's bar on arbitrary-and-capricious
agency decision making was meant to address.” Id. Whether the
States can prove their case -- at summary judgment or a bench
trial -- is for another day and the Court expresses no opinion
on the merits. For now, the Court rules that subject matter
jurisdiction exists in the United States District Court.

A case management conference is set for Tuesday, May 13,
2025 at 2:00 p.m.

SO ORDERED.
WILLIAM G. (8]
o
of the
UNITED STATESS

¢ This is how my predecessor, Peleg Sprague (D. Mass 1841-
1865), would sign official documents. Now that I‘'m a Senior
District Judge I adopt this format in honor of all the judicial
colleagues, state and federal, with whom I have had the
privilege to serve over the past 47 years.
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

AMERICAN PUBLIC HEALTH ASSOCIATION;
IBIS REPRODUCTIVE HEALTH;
INTERNATIONAL UNION, UNITED
AUTOMOBILE, AEROSPACE, AND
AGRICULTURAL IMPLEMENT

WORKERS (UAW); BRITTANY CHARLTON;
KATIE EDWARDS; PETER LURIE; and
NICOLE MAPHIS,

Plaintiffs, CIVIL ACTION NO.

V. 25-10787-WGY
NATIONAL INSTITUTES OF HEALTH;

JAY BHATTACHARYA, in his official
capacity as Director of the
National Institutes of Health;
UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES; and ROBERT F.
KENNEDY, JR., in his official
capacity as Secretary of the
United States Department of Health
and Human Services,

Defendants.
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YOUNG, D.J. May 30, 2025

MEMORANDUM AND ORDER
This civil action brought by the American Public Health
Association (“APHA”), IBIS Reproductive Health (“Ibis”), the
International Union, United Automobile, Aerospace, and
Agricultural Implement Workers (“UAW”), Dr. Brittany Charlton,

Dr. Katie Edwards, Dr. Peter Lurie, and Dr. Nicole Maphis
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(collectively, “the Plaintiffs”) seeks declaratory and
injunctive relief against the National Institutes of Health,
Director Jay Bhattacharya in his official capacity, and
Secretary Robert F. Kennedy, Jr. in his official capacity
(collectively, “the Public Officials”). It is one of many
lawsuits across the nation that allege that the current
Administration’s policies have been implemented in an unlawful
manner, in violation of the Administrative Procedure Act and the
Constitution, by agencies of the Executive Branch.

The Plaintiffs filed a motion for a preliminary injunction,
and, consistent with its usual practice, this Court promptly
scheduled a hearing and collapsed the motion into a trial on the
merits pursuant to Rule 65(a) of the Federal Rules of Civil
Procedure. The Court construed the parties’ submissions on that
motion for preliminary injunction as a motion to dismiss, ECF
No. 66, which, for the reasons stated below, is ALLOWED in part
as to Counts IV, VI, and VII which are dismissed without
prejudice, and DENIED in part as to the remaining Counts.

I. INTRODUCTION

A. Procedural History

The Plaintiffs filed suit against the Public Officials on
April 2, 2025. See Compl., ECF No. 1. On April 25, 2025, the
Plaintiffs filed a Motion for Preliminary Injunction, which has
been fully briefed. Pls.’ Mot. Prelim. Inj., (“Pls.’ Mot.”),
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ECF No. 37; Mem. Law Supp. Pls.’ Mot. Prelim. Inj. (“Pls.’
Mem.”), ECF No. 41; Defs.’ Opp'n Pls.’ Mot. Prelim. Inj.
(“Defs.” Opp'n”), ECF No. 66; Pls.’ Reply Supp. Pls.’ Mot.
Prelim. Inj. (“Pls.’ Reply”), ECF No. 71; Suppl. Br. Standing
P1. UAW, ECF No. 79.1

On May 1, 2025 this action was randomly reassigned to this
session of the Court. Elec. Notice Reassignment, ECF No. 52.
This Court promptly scheduled a hearing on the preliminary
injunction motion for May 22, 2025. Elec. Clerk’s Notes, ECF
No. 77. The motion for preliminary injunction was collapsed
into a trial on the merits pursuant to Rule 65(a) of the Federal
Rules of Civil Procedure, the opposition to the motion was
construed as a motion to dismiss, and the Plaintiffs’ reply was.
construed as an opposition. Id. The parties accepted the
Court’s invitation to hear the motion at that time, the Court
heard argument on the motion to dismiss, and it took the matter
under advisement. Id.

B. Facts Alleged

The Court takes the following facts almost verbatim from

the Complaint, and accepts them as true for purposes of the

motion to dismiss. Quotation marks are omitted for readability.

1 The Court also received submissions from amici. See ECF
Nos. 76 and 81. The Court is grateful for these helpful
submissions.
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The Court presumes familiarity with the history of the National
Institutes of Health (“NIH”), the types of grants it awards, and
the grant process, skipping to the salient allegations. Compl.
99 26-80.
1. Executive Orders 14151, 14168, and 14173

Beginning on January 20, 2025, President Trump issued a
series of executive orders (“EOs”). Compl. I 80. In the first
EO mentioned in the Complaint, Executive Order No. 14151,
entitled "Ending Radical and Wasteful Government DEI Programs
and Preferencing," the President declared that the prior
administration “forced illegal and immoral discrimination
programs, going by the name ‘diversity, equity, and inclusion’
(DEI), into virtually all aspects of the Federal Government, in
areas ranging from airline safety to the military.” See Exec.
Order 14151, 90 Fed. Reg. 8339 (Jan. 20, 2025) (“EO 14151”). EO
-14151 instructs the Attorney General and others to "coordinate
the termination of all discriminatory programs, including
illegal DEI and 'diversity, equity, inclusion, and
accessibility' (DEIA) mandates, policies, programs, preferences,
and activities in the Federal Government, under whatever name
they appear." 1Id. 9 81 (citing EO 14151). Additionally, it
directs each federal agency head to "terminate, to the maximum
extent allowed by law, all 'equity-related' grants or contracts"

within 60 days. Id.
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On January 21, 2025, President Trump issued Executive Order
No. 14173, entitled "Ending Illegal Discrimination and Restoring
Merit-Based Opportunity." See Exec. Order 14173, 90 Fed. Reg.
8633 (Jan. 21, 2025) (“EO 14173”). Similar to EO 14151, to
address the purported "immoral race- and sex-based preferences
under the guise of so-called [DEI] or [DEIA]," the order
requires the Director of the OMB to "[e]xcise references to DEI
and DEIA principles, under whatever name they may appear, from

Federal acquisition, contracting, grants, and financial

assistance procedures" and to "[t]erminate all 'diversity,'
'equity,' 'equitable decision-making,' 'equitable deployment of
financial and technical assistance,' 'advancing equity,' and

like mandates, requirements, programs, or activities, as
appropriate.” Compl. T 82.

With respect to gender, on January 20, 2025, the President
also issued Executive Order 14168, "Defending Women from Gender
Ideology Extremism and Restoring Biological Truth to the Federal
Government," directing that "federal funds shall not be used to
promote gender ideology," instructing federal agencies to revise
grant conditions accordingly, and defining "gender ideology" as
a "false claim" that "replaces the bioclogical category of sex
with an ever-shifting concept of self-assessed gender identity,"
and that "includes the idea that there is a vast spectrum of

genders that are disconnected from one's sex." Id. I 83
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(quoting Exec. Order 14168, 90 Fed. Reg. 8615 (Jan. 20, 2025)

("EO 14168")).

2. OMB Issues Guidance Based Upon the Executive
Orders

On January 27, 2025, the Office of Management and Budget
("OMB”) issued a memorandum directing all federal agencies --
including the NIH -- to "temporarily pause all activities
related to obligation or disbursement of all Federal financial
assistance, and all other relevant agency activities that may be
implicated by [the Eos, supra], including, but not limited to,
financial assistance for DEI, woke gender ideology, and the
green new deal." Id. 1 84

3. The NIH Implements the Executive Orders and OMB
Guidance

On February 12, 2025, the NIH issued a memorandum stating
that it "is in the process of reevaluating the agency's
priorities based on the goals of the new administration." Id.
87. That memorandum states that the "NIH will effectuate the

administration's goals over time, but given recent court orders,

this cannot be a factor in [Institutions and Centers’ (“ICs”)]
funding decisions at this time." Id. The memorandum also
indicates that "[aldditional details on future funding actions

related to the agency's goals will be provided under a separate

memo." Id.
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On February 13, 2025, NIH issued another memorandum to IC
chief grant management officers ("February 13 Memo"), that
announced "hard funding restrictions”™ on "awards where the
program promotes or takes part in diversity, equity, and
includsion [sic] ('DEI') initiatives"™ with those restrictions
applying "to new and continuation awards made on or after
February 14, 2025." 1Id. 988. The memorandum also states that,
"[i]f the sole purpose of the grant, cooperative agreement,
other transaction award (including modifications), or supplement
supports DEI activities, then the award must be fully
restricted. The restrictions will remain in place until the
agency conducts an internal review for payment integrity.” Id.

On February 28, 2025, the NIH issued staff "guidance"
("February 28 Guidance") that rescinded the February 13
memorandum, but expanded on its core anti-DEI messaging,
stating: "NIH will no longer prioritize research and research
training programs that focus on Diversity, Equity and Inclusion
(DEI) . . . . Prior to issuing all awards (competing and non-
competing) or approving requests for carryover, ICs must review
the specific aims[,] assess whether the proposed project
contains any DEI research activities or DEI language that give

the perception that NIH funds can be used to support these

activities."” Id. 9 92. The memorandum also instructs officials
to "completely excise all DEI activities[.]" Id.
[7]
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The February 28 Guidance identifies four categories of
awards and mandates actions for each category deemed "DEI

related":

e "Category 1" - the "sole purpose of the project is DEI
related (e.g., diversity supplements or conference grant
where the purpose of the meeting is diversity), and/or the
application was received in response to a [Notice of
Funding Opportunities] that was unpublished as outlined
above." For projects construed as Category 1, "ICs must
not issue the award."

e "Category 2" - the project "partially supports DEI
activities (i.e., the project may still be viable if those
ailms or activities are negotiated out, without significant
changes from the original peer-reviewed scope) this [sic]
means DEI activities are ancillary to the purpose of the
project [sic]. In some cases, not readily visible [sic]."
For projects construed as Category 2, "[i]f the IC and the
applicant/recipient cannot reach an agreement” to
renegotiate the scope of the project, "or the project is no
longer viable without the DEI related activities, the IC
cannot proceed with the award." For any such ongoing
project, "the IC must work.to negotiate a bilateral
termination of the project," but "[wlhere bilateral
termination cannot be reached, the IC must unilaterally
terminate the project."”

® "Category 3" - the project "does not support DEI
activities, but may contain language related to DEI (e.g.,
statement regarding institutional commitment to diversity
in the 'Facilities and Other Resources' attachment and
terminology related to structural racism-this is not all-
inclusive)." For projects construed as Category 3, ICs
"must request an updated [application or progress report]
with the DEI language removed," and only once the language
has been removed may the IC "proceed with issuing the

award."
® "Category 4" - the project does "not support any DEI
activities." 1ICs "may proceed with issuing the award."

® Category 5 projects are those awarded "to [e]lntities in
certain foreign countries." According to that part of the
document, "Additional guidance on awards to foreign
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entities is forthcoming. At this time, ICs should hold all

awards to entities located" in certain countries, including

South Africa.

Id. 1 97.

On March 25, 2025, the NIH issued further guidance (“the
March 25 Guidance”). Id. T 96. The March 25 Guidance also
identifies a list of forbidden topics for NIH grants and
prescribes language to be included in termination letters,
identifying "China," "DEI," and "Transgender issues," “Waccine
Hesitancy" and "COVID-related" research. Id. 99 98-99. Like
the February 25 Guidance, the March 25 Guidance directs NIH
officials to revise Notices of Award that are terminated
pursuant to the Directives, and instructs them to include the
following (or substantially similar) language in those
reQisions: "It is the policy of NIH not to prioritize [insert
termination category language from Appendix 3, verbatim].
Therefdre, this project is terminated." Id. 9 100.

The March 25 Guidance also features an FAQ section that
includes, among other instructions:

When ICs issue revised [Notices of Award (“NOAs”)][ to

terminate awards, do they have to use the exact

language provided by HHS in the termination term?

Yes, ICs must use the exact language provided in

Appendix 3, with no edits.

Id. 1 101. 1In addition, regarding "Notice of Funding

Opportunity (NOFO) Guidance," the document has only the

following text: "[pending]." Id. q 102.

[9]
A0037



In sum, the Plaintiffs allege that the Directives --
comprised of the February 28 Guidance, the March 25 Guidance,
and other versions of these documents that articulated areas of
research that purportedly "no longer effectuate[] agency
priorities™ -- fail to define critical terms, such as
"diversity, equity, and inclusion"™ or "DEI"; "artificial and
non-scientific categories"; "amorphous equity objectives";
"[t]ransgender issues"; "gender identity"; or "COVID-related."
Id. 9 103.

The Plaintiffs allege that pursuant to the Directives, each
termination notice begins by identifying the project number,
identifying which year's Grants Policy Statement applies to the
grantee's project, and stating that the letter "constitutes a
notice of termination," purportedly pursuant to that Grants
Policy Statement and 2 C.F.R. § 200.340(a) (2). Id. 1 106. The
notice also emphasizes that "obligations generally should be
determined by reference to the law in effect when the grants
were made." Id. Citing the pertinent year's Grants Policy
Statement, each notice states, "[alt the time your grant was
issued, 2 C.F.R. § 200.340(a) (2) permitted termination '[b]y the
Federal awarding agency or pass-through entity, to the greatest
extent authorized by law, if an award no longer effectuates the

program goals or agency priorities.'"™ Id. { 107.
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Each notice includes one of a few slightly different
scripts stating that the grant "no longer effectuates agency
priorities."” Id. 1 108. The language in these notices repeats
the mandatory language from the appendices, described above, and
is nearly identical across notices. Id. 49 108-09. Each notice
outlines the appeals process. Id. { 110.

The Plaintiffs allege that for the vast majority, if not
all, of the grants terminated since February 28, 2025, the
notices: (1) offer no other justifications for termination, (2)
fail to explain how or why the relevant grant fails to
"effectuate agency priorities”™ or otherwise warrants
termination, and (3) fail to cite any project-specific
information or data, much less any reasons to disregard that
information or data. Id. 49 111-12. Further, the Plaintiffs
allege that the assertions in the termination notices about the
lack of scientific validity, rigor, or public health benefit of
the studies contradict the conclusions of NIH and the external
scientists who previously reviewed these projects and chose to
award those grants in the first place, including the multiple
panels of experts 1in the grantees' fields who judged the
proposals based on criteria such as the lead scientist's track
record, the rigor of the study's design, and the project's
likelihood of addressing a pressing biomedical-research issue.

Id. 1 112. These notices also purportedly do not address NIH's

[11]
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prior assessment that the projects do meet agency priorities and
are aligned with the statutory mandate and goals of NIH and the
pertinent IC. Id. Finally, the Plaintiffs claim the notices
reveal that NIH failed to consider any reliance interests at
stake for ongoing grants. Id. T 113.

For grants that were terminated, the NIH also issued
revised NOAs with new end-of-project dates that reflected
immediate or near-immediate termination. Id. 9 114. These
revised NOAs included new termination language with statements
that were substantively similar to the language included in
Appendix 3 of the February 28 Guidance and March 25 Guidance,
and made explicit reference to "2 C.F.R. §200.340 as implemented
in NIH [Grants Policy Statement] Section 8.5.2" as the
regulatory authority for these terminations. Id.

According to the Plaintiffs, evidence suggests the language
in the termination notices did not originate with NIH or the
Department of Health and Human Services staff but was instead
drafted by staff from the Department of Government Efficiency
("DOGE"). For example, metadata associated with at least one
such notice shows it wés authored by "JoshuaAHanley," apparently
a 2021 law school graduate, who works at DOGE. Id. q 115.

4. Results of the Grant Terminations and Delays

The Plaintiffs allege that the terminations cut across

diverse topics that NIH is statutorily required to research.
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Id. 1 1l6. These terminations purportedly compromise NIH's
ability to fulfill, among other things, its statutory
obligations. Id. 99 118-24. The Plaintiffs provide specific
examples of how the termination of the research funding of the
Individual Plaintiffs, Ibis, and the Associational Plaintiffs'
members affects medical and scientific research. Id. 99 125-94.
II. ANALYSIS

A. Standard of Review

Pursuant to Rule 8(a) (2) of the Federal Rules of Civil
Procedure, a complaint “that states a claim for relief must
contain . . . a short and plain statement of the claim showing
that the pleader is entitled to relief.” Fed. R. Civ. P. 8(a).
To test the sufficiency of the pleading, a defendant can file a
motion to dismiss pursuant to Fed. R. Civ. P. 12(b) (6), and, to
test the subject matter jurisdiction of the Court, a motion to
dismiss pursuant to Fed. R. Civ. P. 12(b) (1). “When faced with
motions to dismiss under both 12(b) (1) and 12(b) (6), a district
court, absent good reason to do otherwise, should ordinarily

decide the 12(b) (1) motion first.” Katz v. Pershing, LLC, 806

F. Supp. 2d 452, 456 (D. Mass. 2011) (Stearns, J.) (quoting

Northeast Erectors Ass'n of the BTEA v. Secretary of Labor,

Occupational Safety & Health Admin., 62 F.3d 37, 39 (lst Cir.

1995), aff’d, 672 F.3d 64 (lst Cir. 2012)). Whether a motion is

brought under Rule 12(b) (1) or 12(b) (6), “the reviewing court
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must take all of plaintiff's allegations as true and must view
them, along with all reasonable inferences therefrom, in the

light most favorable to plaintiff.” Verlus v. Experian Info.

Sols., Inc., No. 23-CV-11426-DJC, 2025 WL 836588, at *1 (D.

Mass. Mar. 17, 2025) (Casper, J.). The complaint must include
sufficient factual allegations that, accepted as true, “state a
claim to relief that is plausible on its face.” Bell Atl. Corp.
v. Twombly, 550 U.S. 544, 570 (2007). Courts “draw every

reasonable inference” in favor of the plaintiff, Berezin v.

Regency Sav. Bank, 234 F.3d 68, 70 (lst Cir. 2000), but they

disregard statements that “merely offer legal conclusions
couched as fact or threadbare recitals of the elements of a

cause of action,” Ocasio-Hernandez v. Fortufio-Burset, 640 F.3d

1, 12 (lst Cir. 2011) (cleaned up). Accordingly, the Court
addresses the jurisdictional issues first, and then proceeds to
the merits arguments.

B. The Motion to Dismiss for Lack of Subject Matter
Jurisdiction

As an initial matter, this Court rules that the motion to
dismiss for lack of subject matter jurisdiction based on
challenges relating to the Tucker Act, sovereign immunity,
programmatic attack, jurisdiction over individual actions, and
agency discretion, is DENIED substantially for the same reasons

set forth in Massachusetts v. Kennedy, No. CV 25-10814-WGY, 2025
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WL 1371785, at *5 (D. Mass. May 12, 2025), a related case before

this Court.
That leaves standing. Just a few weeks ago, this Court

wrote at length about standing in American Ass’n of Univ.

Professors v. Rubio, No. CV 25-10685-WGY, --- F.Supp. 3d ----,

2025 WL 1235084, at *13-18 (D. Mass. Apr. 29, 2025), so much of
this will be familiar.

“"As Justice Scalia memorably said, Article III requires a
plaintiff to first answer a basic question: ‘“What's it to

you?”’” Food & Drug Admin. v. Alliance for Hippocratic Med.,

602 U.s. 367, 379 (2024) (gquoting Antonin Scalia, The Doctrine

of Standing as an Essential Element of the Separation of Powers,

17 Suffolk U. L. Rev. 881, 882 (1983)). As the Supreme Court
recently explained, “[flor a plaintiff to get in the federal
courthouse door and obtain a judicial determination of what the
governing law is, the plaintiff cannot be a mere bystander, but
instead must have a ‘personal stake’ in the dispute,” and
“courts do not opine on legal issues in response to citizens who
might ‘roam the country in search of governmental wrongdoing;’”

Id. (first quoting TransUnion LLC v. Ramirez, 594 U.S. 413, 423

(2021); and then quoting Valley Forge Christian Coll. wv.

Americans United for Separation of Church and State, Inc., 454

U.S. 464, 487 (1982)). ™“In particular, the standing requirement

means that the federal courts decide some contested legal
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questions later rather than sooner, thereby allowing issues to
percolate and potentially be resolved by the political branches
in the democratic process,” and that “the federal courts may
never need to decide some contested legal questions.” Id. at
380. TIndeed, “‘[o]ur system of government leaves many crucial
decisions to the political processes,’ where democratic debate
can occur and a wide variety of interests and views can be

weighed.’” 1Id. (quoting Schlesinger v. Reservists Comm. to Stop

the War, 418 U.S. 208, 227 (1974)).

Here, the Public Officials argue that the APHA and UAW lack
associational standing. Defs.’ Opp'n 21-22. The Public
Officials do not contest that Ibis has standing, and this Court
rules that it does.

In order to establish standing, the APHA and UAW must show
that they each have suffered an “injury in fact” that is
“concrete and particularized,” and, if based on future action,
“actual or imminent” rather than “conjectural” or
“hypothetical”; (2) “fairly traceable” to the alleged conduct of
the defendant; and (3) “likely” redressable by a favorable

decision.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61

(1992) (cleaned up). “The plaintiff ‘bears the burden of
establishing standing as of the time [s]lhe brought thle] lawsuit
and maintaining it thereafter,’” and “must support each element

of standing ‘with the manner and degree of evidence required at
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the successive stages of the litigation.’” Murthy v. Missouri,
603 U.S. 43, 57 (2024) (alterations in original) (first quoting

Carney v. Adams, 592 U.S. 53, 59 (2020); and then gquoting Lujan,

504 U.S. at 561). “'‘[Pllaintiffs must demonstrate standing for
each claim that they press’ against each defendant, ‘and for
each form of relief that they seek.’” 1Id. at 61 (guoting

TransUnion LLC, 594 U.S. at 431). “At the pleading stage, [the

Court] ‘appl[ies] [to questions of standing] the same
plausibility standard used to evaluate a motion under Rule
12(b) (6)”; the Plaintiffs, therefore, “‘need not definitively
prove [their] injury or disprove ... defenses’ but need only
‘plausibly plead on the face of [their] complaint’ facts

supporting standing.” In re Fin. Oversight & Mgmt. Bd. for

P.R., 110 F.4th 295, 307-08 (1st Cir. 2024) (first quoting

Gustavsen v. Alcon Lab'ys, Inc., 903 F.3d 1, 7 (1lst Cir. 2018);

and then quoting Tyler v. Hennepin Cnty., 598 U.S. 631, 637

(2023)) .

Associational standing allows an organization to sue on
behalf of its members when “(a) its members would otherwise have
standing to sue in their own right; (b) the interests it seeks
to protect are germane to the organization's purpose; and (c)
neither the claim asserted nor the relief requested requires the
participation of individual members in the lawsuit.” Hunt v.

Washington State Apple Advert. Comm'n, 432 U.S. 333, 343 (1977);
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see also In re Fin. Oversight, 110 F. 4th at 308. The Public

Officials challenge the second and third elements.

The Public Officials argue that “nothing in Plaintiffs’
Complaint . . . or in their PI motion establish that the
interests that organizational Plaintiffs seeks to protect are
germane to their purpose” and that this is so “particularly with
respect to the UAW, a labor union aimed at improving working
conditions for its members.” Defs.’ Opp’n. 22 & n. 13. Not so.
As APHA argues, the mission of APHA is to “[bluild public health
capacity and promote effective policy and practice.” Decl.
Georges C. Benjamin, M.D. 9 2, ECF No. 38-23; see also Compl. {
19 (describing APHA as, among other things, “act[ing] to build
capacity in the public health community and champion[ing]
optimal, equitable health and well-being for all.”). The Public
Officials’ alleged actions directly interfere with the APHA’s
stated mission and core purpose as supported by the allegations
in the Complaint. This element is therefore easily met.

The UAW argument is more nuanced. The Public Officials
suggest a distinction between the UAW’s core advocacy for
improved working conditions and the circumstances here, where,
as alleged, UAW members have lost grant funding, had previously
approved grants moved into administrative limbo, or had grant
.programs they were prepared to apply for abruptly change,

requiring them to leave their current postdoctoral positions or
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otherwise significantly alter their career paths. Compl. 99
167-178. The UAW briefed this issue for this Court in response
to questioning at the hearing, and argued that the UAW “exist[s]
to represent [its] members’ interests in relation to their terms
and conditions of employment,” pointing to cases where unions
have been held to have associational standing based on their
members’ threatened jobs, benefits, or other conditions of
employment. Suppl. Br. Regarding Standing P1l. UAW, ECF No. 79
2-3.

This Court is persuaded by these arguments, and by the

reasoning of these prior decisions. See, e.g., New York v.

McMahon, No. 25-10601, 2025 WL 1463009, at *18 (D. Mass. May 22,
2025) (Joun, J.) (ruling that labor union plaintiffs have
standing to sue on behalf of their members regarding actions
taken to shut down the Department of Education where members
“rely on federal student aid to afford their education and on
positions created through federal work study, without which
Union Plaintiffs’ members would be forced to forgo higher
education, default on existing loans, or potentially opt out of
careers in public service”). Although some of the cases cited
by UAW relate to issues with which the plaintiff unions were

more directly involved, see International Union, United Auto.,

Aerospace & Agric. Implement Workers of Am. v. Brock, 477 U.S.

274, 286 (1986) (“paus[ing] only briefly” to find germaneness
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requirement satisfied where UAW had lobbied for the precise
benefits at issue in the suit), this Court is reminded that the
purpose of the Hunt germaneness test is not to nitpick subtle
gradations of harm, but rather to “raise[] an assurance that the
association’s litigators will themselves have a stake in the
resolution of the dispute, and thus be in a position to serve as
the defendant’s natural adversary,” ensuring “adversarial

vigor,” United Food & Com. Workers Union Local 751 v. Brown

Grp., Inc., 517 U.S. 544, 555-56 (1996). The UAW’s submissions
regarding its purpose and the impact of the challenged actions
on its members, and its representations in court, reassure this
Court that its plaintiff members will not be prejudiced by a
lack of vigor here. See Decl. Neal Sweeney on Behalf of UAW,
ECF No. 38-25.

The Public Officials’ argument that the organizations’
individual members must participate in this lawsuit fares no
better. The Public Officials argue that the “sheer number of
declarations submitted by the organizational Plaintiffs’ members
in an attempt to show irreparable harm” demonstrates that those
"members must participate to show entitlement to injunctive
relief -- particularly if this Court follows the proper practice
of limiting any injunction to those that have shown that the
Directives will cause them irreparable harm.” Defs.’ Opp’n 21.

The Plaintiffs argue in response that the referenced
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declarations were submitted not to show standing but “to
demonstrate the breadth of devastation that [the Public
Officals’] actions are causing the medical community and public
health,” and the “boilerplate” nature of the Public Officials’
reasoning with respect to the challenged terminations. Pls.’
Reply 7-8. This Court agrees that the Plaintiffs here have
challenged sweeping agency actions with, as alleged, virtually
indistinguishable reasoning as regards the individual grants
affected, and thus that the participation of individual members
in this suit is not required.

For these reasons, this Court rules that both the APHA and
UAW have associational standing to sue on their members’ behalf.

C. The Motion to Dismiss on the Merits

1. The Administrative Procedure Act and Fifth
Amendment Void for Vagueness Claims, Counts I -
V1
The Administrative Procedure Act (“APA”), 5 U.S.C. § 701 et
seq., provides that any “person suffering legal wrong because of
agency action, or adversely affected or aggrieved by agency
action within the meaning of a relevant statute, is entitled to
judicial review thereof.” 5 U.S.C. § 702. The codified scope

of judicial review under this statutory right of judicial review

acts as a guardrail against unlawful agency actions under
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Section 706.2 The APA was enacted by Congress in 1946 “as a
check upon administrators whose zeal might otherwise have
carried them to excesses not contemplated in legislation

creating their offices,” Loper Bright Enters. v. Raimondo, 603

U.S. 369, 391 (2024) (quoting United States v. Morton Salt Co.,

338 U.S. 632, 644 (1950)), and “sets forth the procedures by

2 Section 706 provides in pertinent part:

To the extent necessary to decision and when
presented, the reviewing court shall decide all
relevant questions of law, interpret constitutional
and statutory provisions, and determine the meaning or
applicability of the terms of an agency action. The
reviewing court shall—

(1) compel agency action unlawfully withheld or
unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings,
and conclusions found to be—

(A) arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law;

(B) contrary to constitutional right, power,
privilege, or immunity;

(C) 1in excess of statutory jurisdiction, authority,
cr limitations, or short of statutory right;

In making the foregoing determinations, the court
shall review the whole record or those parts of it
cited by a party, and due account shall be taken of
the rule of prejudicial error.

5 U.S.C. § 706.
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which federal agencies are accountable to the public and their

actions subject to review by the courts,” Department of Homeland

Sec. v. Regents of the Univ. of Cal., 591 U.S. 1, 16 (2020)

(quoting Franklin v. Massachusetts, 505 U.S. 788, 796 (1992)).

Broadly, the APA establishes a rebuttable “presumption of
judicial review [for] one ‘suffering legal wrong because of
agency action.’” Id. (alteration in original) (quoting Abbott

Lab’ys v. Gardner, 387 U.S. 136, 140 (1967)). The rebuttal of

this presumption is made “by a showing that the relevant statute
‘preclude([s]’ review, § 701(a) (1), or that the ‘agency action is
committed to agency discretion by law,’” § 701(a) (2).”3 Id. at
17. The first exception is self-explanatory, and the Supreme
Court has read the second exception “quite narrowly,” applying
“it to those rare ‘administrative decision[s] traditionally left
to agency discretion.’” 1Id. (alteration in original) (first

quoting Weyerhaeuser Co. v. United Staes Fish & Wildlife Serv.,

586 U.S. 9, 23 (2018); and then quoting Lincoln v. Vigil, 508

U.s. 182, 181 (1993)); Department of Com. v. New York, 588 U.S.

3 Section 701 provides in pertinent part:

(a) This chapter applies, according to the provisions
thereof, except to the extent that--
(1) statutes preclude judicial review; or
(2) agency action is committed to agency discretion by
law.

5 U0.5.C. § 701(a).
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152, 772 (2019) (“[W)le have read the § 701 (a) (2) exception for
action committed to agency discretion ‘quite narrowly,
restricting it to “those rare circumstances where the relevant
statute is drawn so that a court would have no meaningful
standard against which to judge the agency's exercise of

vy

discretion. (quoting Weyerhaeuser Co., 586 U.S. at 23)).

Examples of decisicons traditionally left to agency discretion
include “a decision not to institute enforcement proceedings, or
a decision by an intelligence agency to terminate an employee in
the interest of national security.” New York, 588 U.S. at 772
(citations omitted). The Court’s review depends upon the type
of claim made.

As to actions brought pursuant Section 706(2) (A), here
Count I of the Complaint, the APA “instructs reviewing courts to
set aside agency action that is ‘arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law.’” Id.
at 771 (quoting 5 U.S.C. § 706(2)(A)). “An agency action
qualifies as ‘arbitrary’ or ‘capricious’ if it is not

‘reasonable and reasocnably explained.’” Ohio v. Environmental

Prot. Agency, 603 U.S. 279, 292 (2024) (quoting Federal Commc’ns

Comm’n v. Prometheus Radio Project, 592 U.S. 414, 423 (2021)).

Review by the Court under the arbitrary or capricious
standard of Section 706(2) (A) is narrow, because all that is

“required [is for] agencies to engage in ‘reasoned

[24]
A0052



’

decisionmaking.’” Regents of the Univ. of Cal., 591 U.S. at 16

(quoting Michigan v. Environmental Prot. Agency, 576 U.S. 743,

750 (2015)). To be sure, this Court may not “substitute its
judgment for that of the agency,” but rather “must ensure, among
other things, that the agency has offered ‘a satisfactory
explanation for its action{,] including a rational connection
between the facts found and the choice made.’” Ohio, 603 U.S.

at 292 (alteration in original) (first quoting Federal Commc’ns

Com. v. Fox Television Stations, Inc., 556 U.S. 502, 513 (2009);

and then quoting Motor Vehicle Mfrs. Ass’n of United States,

Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983)).

Said another way, this Court’s review “simply ensures that the
agency has acted within a zone of reasonableness and, in
particular, has reasonably considered the relevant issues and

reasonably explained the decision.” Prometheus Radio Project,

592 U.S. at 423.

This Court, as a general proposition, is “ordinarily
limited to evaluating the agency's contemporaneous explanation
in light of the existing administrative record.” New York, 588
U.S. at 780. 1In the usual course, this is because “further
judicial inquiry into ‘executive motivation’ represents ‘a
substantial intrusion’ into the workings of another branch of
Government and should normally be avoided.” Id. at 781 (quoting

Arlington Heights v. Metropolitan Hous. Dev. Corp., 429 U.S.
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252, 268 n.18 (1977)). Indeed, this Court may neither “reject
an agency’s stated reasons for acting simply because the agency
might also have had other unstated reasons” nor “set aside an
agency’s policymaking decision solely because it might have been
influenced by political considerations or prompted by an
Administration’s priorities.” 1Id. This general rule recognizes
the reality that “[algency policymaking is not a ‘rarified
technocratic process, unaffected by political considerations or

the presence of Presidential power.’” Id. (quoting Sierra Club

v. Costle, 657 F.2d 298, 408 (D.C. Cir. 1981)). 1In fact, every
Administration enjoys the benefit of the bully pulpit, and
agency “decisions are routinely informed by unstated
considerations of politics, the legislative process, public
relations, interest group relations, foreign relations, and
national security concerns (among others).” Id. Such routine
decisions are not within the purview of this Court, but rather
appropriately within the exclusive realm of the Executive
Branch. The general rule presumes rational actors that are
proceeding lawfully, as opposed to using lawful explanations as
a means to unlawful ends.

Nevertheless, the Supreme Court has “recognized a narrow

exception to the general rule against inquiring into the mental

processes of administrative decisionmakers” upon a “strong
showing of bad faith or improper behavior” -- such as a pretext
[26]
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-- “where such an inquiry may be warranted” and, in appropriate
circumstances, “may justify extra-record discovery.” Id.
(citations omitted). In particular, “unlike a typical case in
which an agency may have both stated and unstated reasons for a
decision,” when “an explanation for agency action . . . is
incongruent with what the record reveals about the agency’s
priorities and decisionmaking process,” the Court is not
required to “ignore the disconnect between the decision made and
the explanation given.” Id. at 784-85. While typically “review
is deferential,” it does not require the Court to blind itself
to reality; it is “not required to exhibit a naiveté from which

ordinary citizens are free.” 1Id. at 785 (quoting United States

V. Stancﬁich, 550 F.2d 1294, 1300 (2d Cir. 1977) (Friendly,
J.)). The whole point of “[t]he reasoned explanation
requirement of administrative law, after all, is . . . to ensure
that agencies offer genuine justifications for important
decisions, reasons that can be scrutinized by courts and the
interested public.” Id. The explanation must be the one

invoked contemporaneously at the time of the action, not created

in hindsight. Regents of the Univ. of Cal., 591 U.S. at 20-23.

An APA claim that agency action is “not in accordance with

law” is a subpart of Section 706(2) (A), alleged here in Count II

of the Complaint. 1In reviewing this claim “a reviewing court
must uphold an agency's decision if it is: (1) devoid of legal
[27]
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errors; and (2) “supported by any rational review of the

record.” New York v. Trump, No. 25-CV-39-JJM-PAS, 2025 WL

715621, at *S (D.R.I. Mar. 6, 2025) (quoting Mahoney v. Del

Toro, 99 F.4th 25, 34 (1lst Cir. 2024)).

An APA action brought under Section 706(2) (C), here Count
ITT of the Complaint, challenges agency action “in excess of
statutory jurisdiction, authority, or limitations, or short of
statutory right.” 1Id. The “[Clourt[] must exercise [its]
independent judgment in deciding whether an agency has acted

within its statutory authority.” Loper Bright, 603 U.S. at 412.

“[Tlhe [Clourt fulfills [its] role by recognizing constitutional
delegations, ‘fix[ing] the boundaries of [the] delegated

authority. . .and ensuring the agency has engaged in ‘“reasoned
decisionmaking”’ within those boundaries.” 1Id. at 395 (citation

omitted) (first quoting Henry P. Monaghan, Marbury and the

Administrative State, 83 Colum. L. Rev. 1, 27 (1983); and then

quoting Michigan, 576 U.S. at 750). In sum, “Congress expects
courts to do their ordinary job of interpreting statutes, with
due respect for the views of the Executive Branch. And to the
extent that Congress and the Executive Branch may disagree with
how the courts have performed that job in a particular case,
they are of course always free to act by revising the statute.”

Id. at 403.
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A claim brought under Section 706(2) (B), here Count IV,
seeks to contest agency action "contrary to constitutional
right, power, privilege, or immunity." 5 U.S.C. § 706(2) (B).
“An analysis of whether agency action violates the APA because
it is contrary to constitutional right mirrors the analysis of
whether the agency action violates the relevant constitutional

provision.” National Educ. Ass’n v. United States Dept. of

Educ., --- F.Supp. 3d ----, No. 25-CV-091-1LM, 2025 WL 1188160,
at *27 (D.N.H. Apr. 24, 20295).

Finally, claims seeking to “compel agency action unlawfully
withheld,” 5 U.S.C. § 706(1l), “can proceed only where a
plaintiff asserts that an agency failed to take a discrete

agency action that it is required to take.” Norton v. Southern

Utah Wilderness All., 542 U.S. 55, 64 (2004) (emphasis omitted).

This is a high standard inasmuch as “[t]lhe central gquestion in
evaluating such a claim is whether the agency's delay ‘is so
egregious that mandamus is warranted.’” Rezaii v. Kennedy, No.
1:24-Cv-10838-JEK, 2025 WL 750215, at *4 (D. Mass. Feb. 24,

2025) (Kobick, J.) (quoting Kokajko v. Federal Energy Regul.

Comm’n, 837 F.2d 524, 526 (lst Cir. 1988)).

With this outline of the law in mind, the Court proceeds to
the parties’ arguments.

The Public Officials first argue that the Section 706(2)

claims (Counts I, II, III, IV) fail as matter of law because the
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terminations complied with the terms of the agreements. Defs.’
Opp’n 22. The Public Officials argue that 2 C.F.R. § 200.340 is
incorporated into each Notice of Award, and that this regulation
permits the Public Officials to terminate an award “if an award
no longer effectuates the program goals or agency priorities.”
Id. (citing 2 C.F.R. § 200.340¢(a)(4)). The Public Officials
omit the complete sentence, which provides significant context.
Under the cited regulation, an agency can terminate an award
“pursuant to the terms and conditions of the Federal award,
including, to the extent authorized by law, if an award no
longer effectuates the program goals or agency priorities.” 2
C.F.R. § 200.340 (emphasis added). This is a distinction with a
difference, because “this regulation only allows agencies to
terminate . . . agreements ‘to the extent authorized by law,’”
and “this regulation cannot authorize actions that contravene
statutory requirements, nor does it relieve [the Public

Officials] of [their] duty to follow the law.” Pacito v. Trump,

No. 2:25-CV-255-JNW, 2025 WL 893530, at *9 (W.D. Wash. Mar. 24,
2025) (quoting 2 C.F.R. § 200.340(a) (4)).

As an initial matter, it is undisputed that this regulation
has not yet been adopted by HHS, and will not be adopted until
October 2025; accordingly, the regulation is apparently
iﬁapplicable here. The Public Officials counter that the

regulation has been incorporated into the terms and conditions
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of the grantees’ awards. Even if the regulation applied as a
contractual term (which this Court need not decide), whether the
“award no longer effectuates the programs goals or agency
priorities” can still be challenged under the APA where the
Plaintiffs allege a failure to provide a reasonable explanation.

See American Ass’n of Colls. for Tchr. Educ. v. McMahon, No.

1:25-Cv-00702-JRR, 2025 WL 833917, at *21 (D. Md. Mar. 17, 2025)
(ruling that even if termination letters invoked a valid reason
to terminate under 2 C.F.R. § 200.340, APA claims survived
because the letters “faill[ed] to provide [the plaintiffs] any
workable, sensible, or meaningful reason or basis for the
termination of their awards”). The Court need go no further at
the motion to dismiss stage.

The Public Officials next argue that their explanations
were reasoned and reasonable under the circumstances. Defs.’
Opp’n 26. At the motion to dismiss stage, the Complaint has
plausibly alleged otherwise —- that the explanations are
conclusory and vague. The first examples cite to undefined
gender identity issues untethered to the specific terminated
grants, with what looks more like a political statement than
reasoning about the grants, and without any explanation as to

why no corrective action is possible:
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38-20

This award no longer effectuates agency priorities. Research programs based on gender
identity are often unscientific, have little identifiable return on investment, and do nothing
to enhance the health of many Americans. Many such studies ignore, rather than seriously
examine, biological realities. it is the policy of NIH not to prioritize these research
programs.

Although “NIH generally will suspend (rather than immediately terminate) a grant and allow
the recipient an opportunity to take appropriate corrective action before NIH makes a
termination decision,”® no corrective action is possible here. The premise of this award is
incompatible with agency priorities, and no modification of the project could align the
project with agency priorities,

ECF No. 38-20 50; and again,

This award no longer effectuates agency priorities. Research programs based on gender identity
are often unscientific, have little identifiable return on investment, and do nothing to enhance the
health of many Americans. Many such studies ignore, rather than seriously examine, biological
realities. It is the policy of NIH not to prioritize these research programs. Although “NIH
generally will suspend (rather than immediately terminate) a grant and allow the recipient an
opportunity to take appropriate corrective action before NIH makes a termination decision,”™ no
corrective action is possible here. The premise of this award is incompatible with agency
priorities, and no modification of the project could align the project with agency priorities.

ECF No. 38-24 37; and again, this time with so-called “DEI”

language,

[32]
A0060



This award no longer effectuates agency priorities. NIH is obligated to carefully steward
grant awards to ensure taxpayer dollars are used in ways that benefit the American people and
improve their quality of life. Your project does not satisfy these criteria.

DEI: Research programs based primarily on artificial and non-scientific categories,
including amorphous equity objectives, are antithetical to the scientific inquiry, do nothing
to expand our knowledge of living systems, provide low returns on investment, and
ultimately do not enhance health, lengthen life, or reduce illness. Worse, so-called
diversity, equity, and nclusion (“DEI") studies are often used to support unlawful
discrimination on the basis of race and other protected characteristics. which harms the

health of Americans. Therefore, it is the policy of NIH not to prioritize such research

programs.

Although “NIH generally will suspend (rather than immediately terminate) a grant and
allow the recipient an opportunity to take appropriate corrective action before NIH makes a
termination decision.”® no corrective action is possible here. The premise of Project Number
1s incompatible with agency priorities, and no modification of the project

could align the project with ageney priorities.

ECF No. 38-28 146-47, and again,
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This award no longer effectuates agency priorities. Research programs based primarily on
artificial and non-scientific categories, including amorphous equity objectives, are antithetical to
the scientific inquiry, do nothing to expand our knowledge of living systems, provide low returns
on investment, and ultimately do not enhance health, lengthen life, or reduce illness. Worse, so-
called diversity, equity, and inclusion (“DEI”) studies are often used to support unlawful
discrimination on the basis of race and other protected characteristics, which harms the health of
Americans. Therefore, it is the policy of NIH not to prioritize such research programs.

Although “NIH generally will suspend (rather than immediately terminate) a grant and allow the
recipient an opportunity to take appropriate corrective action before NTH makes a termination

decision, ™

no corrective action is possible here. The premise of this award 15 incompatible with
agency priorities, and no modification of the project could align the project with agency

priorities.

ECF No. 38-32 34-35. The Public Officials argue that the
Plaintiffs are merely disagreeing with actions of the agencies
“designed to align with a democratically elected
administration.” Defs.’ Opp’n. 25-26 & n. 15. While the Public
Officials may prove this at a hearing or trial on the merits
with a more fulsome record, taking all inferences in favor of
the Plaintiffs, the Court cannot make this conclusion at this
stage. Indeed, another session of this Court, and other courts,
have recently found similar, and in some cases almost identical
lénguage in a different agency’s terminations sufficient to

issue a temporary restraining order. California v. United

States Dep’t of Educ., No. CV 25-10548-MJJ, 2025 WL 760825, at

*3 (D. Mass. Mar. 10, 2025) (Joun, J.) (“In the absence of any
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reasoning, rationale, or justification for the termination of
the grants, the Department's action is arbitrary and

capricious.”); see also Southern Educ. Found. v. United States

Dep’t of Educ., No. CV 25-1079 (PLF), 2025 WL 1453047, at *17

(D.D.C. May 21, 2025) (“The Court finds that the Department’s
Termination Letter provides no reasoned explanation for the
grant termination. In fact, the Termination Letter's list of
possible bases ‘is so broad and vague as to be limitless; devoid
of import, even.’”) (citing McMahon, 2025 WL 833917, at *21)).4
The Public Officials’ motion to dismiss is denied on this
ground.

Next, the Public Officials argue that their grant
terminations are consistent with the relevant statutes requiring
them to support research into “minority-related topics,”

claiming that there are other “DEI”-related grants that are

4 The Court observes that neither the EOs, nor any of the
policy statements to follow, nor counsel for the Public
Officials, has, to date, provide a working definition of
Diversity, Equity and Inclusion. The Court pressed this issue
at the hearing on this motion, but no satisfactory answer was
provided by the Public Officials. This is not the first court
to grapple with the absence of a definition of DEI. See
National Ass’n of Diversity Officers in Higher Educ. v. Trump,
No. 1:25-CV-00333-ABA, 2025 WL 573764, at *26 (D. Md. Feb. 21,
2025) (“[N]either [EO 14151] nor [EO 14173] gives guidance on
what the new administration considers to constitute ‘illegal DEI
discrimination and preferences,’ or ‘[plromoting “diversity,”’
or ‘illegal DEI and DEIA policies,’ or what types of ‘DEI
programs or principles’ the new administration considers
‘illegal’ and is seeking to ‘deter[.]’” (citations omitted)).

[35]
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proceeding.> Defs. Opp’n 27-28. The Public Officials also point
to continued support of certain grants for the “training and
development of a diverse corp of health science researchers.”
Opp’n Mem. 27.% The Plaintiffs attack the substance of the
Public Officials’ factual claims, Pls.’ Reply 8-9, and at the
motion to dismiss stage, even if true the maintenance of some
so-called “DEI” programs or programs that promoted diversity in
research, does not necessarily mean agency action with respect

to other programs was neither arbitrary nor capricious.

> The Court observes that Public Officials appear to fold
"minority-related topics” into DEI. Defs.’ Opp’n 27. The
Plaintiffs also pick up on this definitional diSparity. Pls.’
Reply 8 (“Defendants fail to define ‘DEI grants’ or how, for
example, a grant that addresses specific challenges related to
kidney health faced by racial minorities constitutes ‘DEI.’”).

6 Amici Curiae describe the importance of fostering a
diverse corp of health professionals, describing the
disadvantages of a homogenous research community, and explaining
advantages such as illuminating blind spots and fostering
innovation that a diverse research community brings. See Br.
Amici Curae Biological and Biomedical Research Societies 6-8,
ECF No. 8l1. As Amici posits:

Science is about solving complex problems, and
progress in scientific endeavors demands creativity,
curiosity, and drive. Maintaining a rich and vibrant
collaboration in science, and bringing different
perspectives and skillsets to the forefront of
discovery, is paramount to maintaining America’s
competitive edge in our evolving world. As Congress—
and NIH itself—have long understood, “[d]iversity
enhances excellence and innovation.” It does not
stifle them.
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The Public Officials also argue that they have complied
with the NIH’s statutory requirement to develop a six year
strategic plan under 42 U.S.C. § 282(m) (1). The point of the
six-year plan, is “to provide direction to the biomedical
research investments made by the National Institutes of Health,
to facilitate collaboration across the institutes and centers,
to leverage scientific opportunity, and to advance biomedicine.”
Id. The Public Officials are correct that, on the one-hand it
is not a “six-year straight jacket,” but at the same time the
Plaintiffs persuasively argue that under a separate subsection
of that statute the as the Plaintiffs’ argue that the NIH is
required to “ensure that the resources of the National
Institutes of Health are sufficiently allocated for research
projects identified in strategic plans.” 42 U.S.C. § 282(b) (6).
While it is apparently undisputed that the NIH complied with
preparation of a six year plan, whether the Public Officials
have thwarted the operations of the statute is at least
plausibly pleaded. The Court is persuaded, in part, by Bmici’s
description of the complex, statutorily imposed stability in NIH
funding of priorities. See Br. Amici Curiae of the Association
of American Medical Colleges et al. 14, ECF 76. At the motion
to dismiss stage, the Court credits the allegations of the
Complaint, and the motion to dismiss is denied as to this

ground.
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The Public Officials then challenge the Plaintiffs’ Due
Process, void-for vagueness claim, Counts IV and VI, arguing
that the void-for-vagueness doctrine applies only to statutes or
regulations forbidding or requiring primary conduct, that the
Plaintiff’s facial challenge fails as matter of law, that the
Plaintiffs have alleged no protected liberty or property
interest, and that vagueness standards are relaxed in the
government funding context. Defs.’ Opp’n 29-31. This Court
agrees with the Public Officials’ first argument. The
Plaintiffs point to cases applying the void-for-vagueness
doctrine to facially similar but factually distinguishable
cases, all of which involve threatened penalties for violating

vague standards. See National Educ. Ass’n v. United States

Dep’t of Educ., No. 25-cv-091, 2025 WL 1188160, at *18 (D.N.H.

Apr. 24, 2025) (evaluating letter threatening Title VI

enforcement based on vague, DEI-based standard); National Ass’n

for Advancement of Colored People v. United States Dep’t of

Educ., No. 25-cv-1120, 2025 WL 1196212, at *6 (evaluating
certification requirement “threaten[ing] serious consequences
for schools’ failure to comply with vaguely-defined prohibitions
on DEI initiatives”). That is not what the Plaintiffs have
alleged here. Accordingly, for the reasons stated above, the
motion to dismiss is ALLOWED as to Count VI, and as to Count'IV,

which incorporates the same void-for-vagueness argument.

[38]
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The Public Officials also argue that the Plaintiffs’ claim
of unlawfully withheld or unreasonably delayed agency action
fails as matter of law, because the Plaintiffs have not
identified any discrete and mandatory agency action the agency
has failed to take, the agency has discretion to defer deciding
on grant applications and to hold meetings at its own pace, and
any delays that might have occurred have ceased, because, after
a brief pause, the agency has resumed meetings and processing
applications at a rapid pace. Defs.’ Opp’n 31-34.

As stated above, “a claim under §706(1) can proceed only
where a plaintiff asserts that an agency failed to take discrete
agency action that it is required to take,” and “broad
programmatic attack[s]” will not be entertained. Norton v.

Southern Utah Wilderness All., 542 U.S. 55, 64 (2004). There is

some force to the Public Officials’ argument that, as the
Supreme Court has put 1it, “pervasive oversight” over the “manner

and pace” of agency action “is not contemplated by the APA,” id.

at 67, but they do not deal with the entirety of what the
Plaintiffs have alleged. Specifically, the Plaintiffs allege
that NIH has not only withheld decisions on pending
applications, but also removed submitted applications from study
sections and withheld Notices of Award from previously approved

submissions. See Pls.’ Mem. 10-11.
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As alleged, the Public Officials have failed, and given
some indication that they will continue to fail, to complete
their required task of evaluating all grant applications
properly submitted and either approving, deferring, or
disapproving them. 42 C.F.R. § 52.5 (providing that properly
filed applications “shall be evaluated” and subject to one of
these three dispositions). This raises a fact issue -- whether
NIH is processing affected applications at all, as opposed to
something else -- that would be improper for this Court to
decide at this stage. Accordingly, the Public Officials’ motion
to dismiss is DENIED as to Count V.

2. Separation of Powers, Count VII

Repose of power in three separate branches of government —-
the separation of powers —-- is a check and balance system
“designed to preserve the liberty of all the people.” Collins
v. Yellen, 594 U.S. 220, 245 (2021). The doctrine finds its
roots right here in the Commonwealth of Massachusetts’
Constitution, as recounted by Justice Scalia:

It is the proud boast of our democracy that we
have “a government of laws and not of men.” Many
Americans are familiar with that phrase; not many know
its derivation. It comes from Part the First, Article
XXX, of the Massachusetts Constitution of 1780, which
reads in full as follows:

“In the government of this
Commonwealth, the legislative department
shall never exercise the executive and
judicial powers, or either of them: The

[40]
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executive shall never exercise the
legislative and judicial powers, or either
of them: The judicial shall never exercise
the legislative and executive powers, or
either of them: to the end it may be a
government of laws and not of men.”

The Framers of the Federal Constitution similarly
viewed the principle of separation of powers as the
absolutely central guarantee of a just Government

Without a secure structure of separated powers,
ocour Bill of Rights would be worthless, as are the
bills of rights of many nations of the world that have
adopted, or even improved upon, the mere words of
ours.

Morrison v. Olson, 487 U.S. 654, 697 (1988) (Scalia, J

L 4

dissenting). “So whenever a separation-of-powers violation
occurs, any aggrieved party with standing may file a
constitutional challenge.” Collins, 594 U.S. at 245. “If the
constitutional structure of our Government that protects
individual liberty is compromised, individuals who suffer
otherwise justiciable injury may object.” Bond v. United
States, 564 U.S. 211, 223 (2011). The Public Officials argue
that there is no separation-of-powers issue here because
Congress provides the Executive with broad discretion over grant
termination. Defs.’ Opp’n 34-36. The Plaintiffs argue that the
NIH’s general discretionary authority is limited by the agency’s
statutory mandate, which requires research into certain topics
the agency now labels “DEI.” Pls.’ Reply 15. The Plaintiffs’
argument in their reply is limited largely to reference to their

APA argument, id., which addresses the many ways they believe

[41]
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the Public Officials have “flouted congressional mandates,” id.
at 8.

The Plaintiffs’ reference to their APA claims on this count
is indicative of why this Court declines to analyze exhaustively
the potential separation-of-powers issues here. As another
court has observed in a similar context, “plaintiffs’ concerns
are better addressed by []other count([s] of their complaint,”
that is, their APA claims, and “if a case can be decided on
either of two grounds, one involving a constitutional question,

the other a question of statutory construction or general law,

the Court will decide only the latter.” Jafarzadeh v. Nielsen,

321 F. Supp. 3d 19, 40 (D.D.C. 2018) (guoting Ashwander v.

Tennessee Valley Auth., 297 U.S. 288, 347 (Brandeis, J.

14

concurring)). “[Tlhis is a classic APA claim,” and, because
“judging the constitutionality of action taken by a coequal
branch of government is ‘the gravest and most delicate duty that
this Court is called on to perform,’” this Court “must take care
not to transform every claim that an agency action conflicts
with a statute into a freestanding separation of powers claim.”

Id. (quoting Northwest Austin Mun. Util. Dist. No. One v.

Holder, 557 U.S. 193, 204 (2009)). This Court declines to do so

here.
The essence of the Plaintiffs’ claims, broadly, is that the

Public Officials have acted contrary to their statutory mandate
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and in conflict with statutory and regulatory requirements, not
that they have seized some general power never before permitted
to the Executive Branch. This is the stuff of APA litigation,
which appears to provide an avenue for complete yelief in this
matter. See id. at 40 (“As plaintiffs allege in their
substantive APA claim the same infirmities that underlie their
separation of powers claim, the Court will be able to consider
the allegations fully in that context.”).

The First Circuit has suggested, in a very different
context, that a separation of powers claim might be viable were
an agency “by its actions to repeal an act of Congress or
displace a long standing power of the United States.” United

States v. Lahey Clinic Hosp., Inc., 399 F.3d 1, 14 (lst Cir.

2005), but that is not what the Plaintiffs have alleged here.
Instead, they have alleged several ways in which the agency’s
actions may be “not in accordance with law” or “in excess of
statutory jurisdiction, authority, or limitations, or short of
statutory right.” 5 U.S.C. §§ 706(2)(A), (C).

For these reasons, the motion to dismiss is ALLOWED as to
Count VIT.
ITI. CONCLUSION

For the reasons stated above, the Motion to Dismiss, ECF

No. 66, is ALLOWED in part as to Counts IV, VI, and VII, which
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are dismissed without prejudice, and DENIED in part as to the

remaining Counts.

SO ORDERED.
WILLIAM G. UNG
JUDGE
of the

UNITED STATES?

7 This 1s how my predecessor, Peleg Sprague (D. Mass 1841-
1865), would sign official documents. Now that I'm a Senior
District Judge I adopt this format in honor of all the judicial
colleagues, state and federal, with whom I have had the
privilege to serve over the past 47 years.
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3
1 PROCEEDTINGS
2 (Begins, 10:00 a.m.)
3 THE CLERK: The Court will hear Civil Action
4 Number 25-10787, the American Public Health Association,
5 et al vs. the National Institutes of Health, et al and
6 25-10814, the Commonwealth of Massachusetts, et al vs.
7 Robert F. Kennedy, Jr., et al.
8 THE COURT: Good morning. These two cases I've
9 authorized internet access, so it's appropriate that I
10 say that if you are viewing these proceedings via the
11 internet, the rules of the court remain in full force
12 and effect, and that is to say there is no taping,
13 streaming, rebroadcast, screen shots, or other
14 transcription of these proceedings.
15 This is the final argument in Phase 1 of this
16 Administrative Procedure Act case. I'm pushing the
17 administrative record out of the way. (Moves pile of
18 documents.) Counsel will understand that I am prepared
19 for final argument. I do not claim to have read the
20 entire administrative record.
21 As we discussed, argument will proceed first with
22 the plaintiffs, dividing an hour, should they take that
23 long, and then with the defendants, dividing an hour.
24 That isn't an invitation to use all that time. I am
25 prepared for the final argument.
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1 Mr. Cedrone, I will hear you. I assume it's you.
2 Go ahead.

3 MR. CEDRONE: Good morning, your Honor, Gerard

4 Cedrone from the Massachusetts Attorney General's office
5 for the plaintiff states in the '814 case. We plan to

6 divide our time roughly equally, so I will speak for no
7 more than a half an hour.

8 We're asking the Court to set aside the challenged
9 directives and the terminations that flow from those

10 directives. With the time I have I'd like to address

11 first the defendants' threshold arguments, then explain
12 why the challenged directives violate the APA and the

13 Constitution, and finally say a few words about

14 remedies.

15 THE COURT: Maybe -- I want you to -- your

16 argument organization makes sense, but you said "set

17 aside the challenged directives," and one of the things
18 I'll ask everyone, if I were to do that, if I were,

19 under the Administrative Procedure Act, to set aside the
20 challenged directives -- declare, for whatever imperfect
21 reason that some or all were of no force and effect, um,
22 life then, it seems to me, proceeds as though they did
23 not exist, and I'm not clear for the need for injunctive
24 relief as to the Administrative Procedure Act claim.

25 Get to that whenever it suits you.
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5
1 Go ahead.
2 MR. CEDRONE: Understood, your Honor, and, um, I
3 will be speaking to remedies and the injunctive relief
4 piece.
5 THE COURT: Thank you.
6 MR. CEDRONE: Maybe before jumping into sort of
7 the specifics, I also just wanted to take a step back.
8 We've been living with these facts for a while now, but
9 I'd like to reiterate how unusual they are.
10 In the past few months, defendants have taken
11 actions that are unprecedented in the history of the
12 NIH, they issued directives that summarily ban research
13 on 7 discrete topics, and they implemented those
14 directives by canceling over 800 grants to the plaintiff
15 states' institutions. And I can't emphasize enough Jjust
16 how extraordinary that is. In a typical year NIH
17 cancels 1, maybe 2 grants, and here we have 800 and
18 counting Jjust to the plaintiff states, just in our case
19 alone since January. That's 800 terminations affecting
20 real people, including patients who lost critical
21 medical treatments, researchers who lost years of work,
22 and students who've seen their educational opportunities
23 disappear.
24 Given that dramatic change and that dramatic
25 departure from past-agency practice, you would expect to
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6
1 see a robust administrative record, one with careful
2 explanation, one that weighs wvarious pros and cons, one
3 that gives serious consideration to the real harms that
4 happen to people when hundreds of studies are cancelled
5 with no prior notice. Instead the record has none of
6 that. There are obviously hefty binders, but what you
7 have throughout those binders, over and over and over
8 again, 1s repetition of the same paragraphs.
9 So with that said, let me speak first to the
10 defendants' threshold arguments. The defendants'
11 principal argument is that the Court should not even
12 consider the legality of the directives because those
13 directives are not final agency actions. That's
14 incorrect. And the simplest way I can think to explain
15 it is that between January and the termination of our
16 grants, defendants clearly made a final policy decision
17 to blacklist 7 discrete topics, that's the policy
18 decision that we're challenging.
19 Now we think it's clear from the record that that
20 policy decision is memorialized in, is consummated by,
21 is distilled in these directives that we identified, but
22 we don't think defendants can dispute the basic point
23 that, before terminating our actual grants, they made a
24 policy decision to blacklist certain topics, and that's
25 what we're challenging.
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1 And I would compare that action to the policy

2 decision that your Honor currently has in front of you

3 in the American Association of University Professors v.
4 Rubio case, where your Honor decided, as a preliminary

5 matter, but recognized that even an unwritten policy in
6 that case of targeting certain students for deportation
7 can be a final agency action. Here we think we're in an
8 even stronger position. It's not just that there's some
9 unwritten policy in the ether, the defendants have

10 actually reduced it to writing in the directives that we
11 put in front of you.

12 And that's consistent with our challenging these
13 policies as a final agency action. It's consistent with
14 the statutory text, the Section 551 of the APA defines
15 an "agency action" to include rules, which means

16 "statements of general applicability with future

17 effects.”"” That's exactly what these directives are,

18 they're directives that ban research into certain topics
19 and direct agency personnel to act accordingly.

20 One final point on this final agency action

21 question. We think it's clear that the challenged

22 directives are final agency actions themselves. Even if
23 we were wrong about that, there is no dispute, and the
24 defendants concede at Page 12 of their principal brief,
25 that the termination decisions are final agency actions,
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1 and under Section 704 of the APA, final agency

2 actions -- the review of a final agency action includes
3 the review of any antecedent, interlocutory, or other

4 decisions that merge into the final decision.

5 And so with all of that said, we think your Honor
6 has already ruled on this in our case as a preliminary
7 matter, we don't think defendants have given any reason
8 to disturb your preliminary ruling that these -- that

9 both the directives and the terminations that flow from
10 them are final agency action.

11 I do want to address, before getting to the merits
12 of the case, two more minor points on the defendants'
13 threshold arguments that I just want to be sure are

14 clear. One 1s that the defendants argued in their reply
15 brief that a February 21st directive, that we've called
16 the "Memoli directive," and I know there's different

17 nomenclature floating around, but this is a February

18 21st directive at Page 2930 of the administrative

19 record. The defendants argue in their reply brief that
20 that's not properly in this case because we didn't call
21 it out by name in our complaint, but that's wrong for
22 two reasons.

23 The first is that our complaint makes clear, at
24 Paragraphs 116 to 117, that the directives we're

25 challenging -- that the directives we are challenging
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1 include the universe of directives, including the

2 directives that had been kept secret or that were not

3 public at that point, um, that had the effect of

4 blacklisting these certain topics. The February 21st

5 directive falls squarely within that language.

o And second, regardless of what we said in our

7 complaint, defendants put this February 21st directive

8 in the administrative record. So by their actions

9 they've acknowledged that this February 21st memorandum
10 is something that defendants considered or relied upon
11 in reaching their decision. So they can't put that

12 directive in the administrative record and then say it's
13 not part of the case, that's not what the administrative
14 record 1is.

15 The last minor point before pivoting to the merits
16 relates to their argument that we lack standing to

17 challenge the rescission of "NOFOs," which are "Notices
18 Of Funding Opportunities" that announce grant

19 opportunities. So defendants, um, haven't challenged

20 the State's standing in general, um, but there's one

21 minor piece, this rescission of NOFOs.

22 THE COURT: Well actually I have a guestion on

23 that. What is it that you want with respect to those?
24 MR. CEDRONE: So just as, um, setting aside the

25 challenged directive means, under the APA, you treat the
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1 directives as if i1t never existed, because these notices
2 of funding opportunity were pulled down based solely on
3 the directives, um, the notices of funding opportunity
4 should be restored.
5 THE COURT: I'm a pedestrian thinker, so help me
6 here.
7 As I understand it -- and if I'm wrong, I want to
8 corrected, the grants that are -- the grants that are at
9 issue in this first phase are grants that had been
10 funded by Congressional appropriation and were
11 proceeding, but because of the challenged directives,
12 were "terminated," um, an appropriate word.
13 I've got that right?
14 MR. CEDRONE: I think that's right, your Honor.
15 THE COURT: All right. And I think I understand
16 that.
17 But even if the -- what do you expect? Should you
18 prevail on that, I can -- I think I understand what
19 should happen to -- if the challenges are gone, the
20 money is there for this fiscal year, and the
21 Congressional will is clear, they have provided the
22 funds which the NIH has allocated and implemented, as it
23 always has, so what about these NOFOs, um, what should
24 happen?
25 MR. CEDRONE: Right, so I think there's two
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11
1 things. One, I think it's largely relevant to the
2 second phase of the case where we're talking about
3 delays, but I wanted to address it today, as it's in the
4 defendants' brief. But I think it's largely more
5 relevant to the second phase of the case.
o But the second point is that, um, the government,
7 and the federal government produced a supplement to the
8 administrative record on Friday, and at Page 6960, and
9 the two pages that follow, there's a spreadsheet that
10 lists NOFOs that have been "unpublished," in the
11 language that they've used, with grants corresponding to
12 them. At least some of those grants -- and these, as I
13 understand it, are awarded grants, correspond to the
14 plaintiff states. And we think we have standing, we
15 think this is largely an issue for the second phase.
16 But to the extent that the unpublishing of NOFOs has
17 been a mechanism for terminating grants or part of
18 terminating grants, we think that the Court can set it
19 aside. But it is admittedly a very small part of this
20 first phase, if it's relevant at all.
21 So turning then to the merits. The challenged
22 directives violate, as we've explained, the
23 Administrative Procedure Act and the Constitution. Let
24 me start with the Administrative Procedure Act.
25 We obviously go through the various doctrinal
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12

reasons in the brief why the directives are arbitrary
and capricious. I think it's easiest to explain by
looking at a particular example.

So in the brief we talk about a particular grant
that was terminated, at Page 1364 of the record, it's a
grant to the University of California entitled "Genetic
and Social Determinants of Pharmacological Health
Outcomes in Ancestrally-Diverse Populations." And
admittedly I'm not scientist, but my understanding of
this project is it's looking at how people of different
genetic backgrounds might respond differently to
pharmaceutical products, in the way it's absorbed by
your body, in the way your body processes it, and so on.
And that grant was cancelled. The cancellation language
is at Page 1369 of the record.

Your Honor is very familiar with this paragraph by
now, it's the standard DEI paragraph that reads: "It's
the policy of NIH not to prioritize research programs
related to DEI," and so on and so on. And ending with,
you know, the assertion that "worse so-called 'Diversity
Equity and Inclusion studies' are often" --
(Interruption by zoom.) "are often used to support
unlawful discrimination on the basis of race and other
protected characteristics." It's the same stock

paragraph that repeats itself throughout the directives
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1 and throughout the terminations. And what is stunning
2 from the record is the lack of any support beyond those
3 conclusory words.
4 So first, and perhaps most prominently, there is
5 no definition anywhere in the record, despite repeated
o requests from this Court, for what the government even
7 considers "DEI" to mean. I think -- I would have
8 thought we could all agree that that term can have
9 positive or, you know, laudable connotations. So the
10 government never even defines what is so-called
11 "prohibited DEI."
12 But even beyond that, the agency doesn't explain
13 how that language, those conclusory statements, are
14 consistent with statutes that Congress has enacted, very
15 clearly expressing a preference and a priority for
16 advancing research into health disparities, for
17 understanding the health conditions of underrepresented
18 groups. They haven't explained how that language in
19 those conclusory statements are consistent with a
20 strategic plan that NIH promulgated and that Congress
21 requires NIH to promulgate.
22 And perhaps most, I think remarkably, they -- you
23 know there's some, um, striking factual assertions in
24 there. So that paragraph, as I mentioned, says --
25 asserts that DEI studies are, quote, "often used to

A0085



Case 1:25-cv-10787-WGY Document 143  Filed 06/23/25 Page 14 of 88

14
1 support unlawful discrimination on the basis of race."
2 That is a serious charge, and you would expect, with a
3 charge of that magnitude, there would be some
4 explanation somewhere in the record of how the agency
5 came to that conclusion, what it relied on in reaching
6 that conclusion, why it determined that one study, but
7 not another runs afoul of that principle, and there 1is
8 absolutely nothing like that.
9 When you strip away the hundreds of termination
10 letters and the challenged directives from the binders
11 that your Honor has in front of you, there is nothing
12 left. And it is hard to reconcile that complete absence
13 of explanation and evidence with the magnitude of the
14 policy changes that the agency has enacted here. That's
15 not what the Administrative Procedure Act requires.
16 And I would like to linger for a moment, before
17 moving on to the other points on one particular aspect
18 of the arbitrary and capricious nature of the Agency's
19 decision, which is their failure to consider reliance
20 interests.
21 The Supreme Court has said, again and again, that
22 when an agency is changing its policies, particularly an
23 entrenched policy, it has to consider reliance
24 interests, it has to consider ways that the public and
25 regulated parties have come to rely on the agency's
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steady position. We cite numerous cases in our brief,
The Department of Homeland Security against Regents of
the University of California, and Cena Motor Cars, SEC
vs. Fox. Actually Jjust a few months ago, this term, the
Supreme Court reiterated the point in a case called
Wages and White Lines --

(Interruption via zoom.)

THE COURT: Where does that come from?

THE CLERK: It's the zoom, Judge.

(Pause.)

MR. CEDRONE: Should I continue?

THE COURT: No, you continue.

MR. CEDRONE: Okay.

So the law is clear. When an agency 1is changing
position, it has to at least consider and grapple with
reliance interests. And we have gone through, in the
briefing, some of the significant reliance interests
that are at stake here.

So particularly close to home, Docket 7745,
"Walking through the Impacts on the University of
Massachusetts." UMass Chan Medical School has laid off
209 employees, it's cut the 2025 graduate program from
70 students to 10. It's frozen all hiring. And a
similar thing for UMass Amherst, rescinding funding from

100 accepted applicants and reducing admissions by half
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1 for its School of Public Health.
2 And that's not to mention the harm to patients.
3 We walk through in the briefing studies that support
4 patients who are receiving treatment for risk of suicide
5 whose programs have been closed down. We walk through
6 in the briefing the lost data. One example from Docket
7 7725 is a Rutgers' study, it's a longitudinal study of
8 alcohol abuse among youth and minors. And the
9 declaration detailed how, when a study is interrupted,
10 your ability to recruit participants and track them over
11 time in a longitudinal study --
12 THE COURT: Don't let me throw you off, but I'm
13 going to stick to the time, and you have about 10
14 minutes. And I have expressed a concern about
15 straight-out discrimination here, racial discrimination,
16 discrimination on the basis of one's -- how one lives
17 out their sexuality, and possibly, and I'm much less
18 certain about this, possibly discrimination against
19 women's health issues.
20 Are you going to address any of those? Do you
21 think they bear on this first, um, this first phase?
22 MR. CEDRONE: We haven't raised an expressed claim
23 of racial or sexual discrimination. I think it's, um --
24 I think it's hard to look at what the agency has done
25 here and, um, walk away with the view that it's
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1 consistent with not only the values in the Public Health
2 Service Act, which requires, um, thoughtful
3 consideration and the promotion of minority health, um,
4 women's health, and the health of sexual and gender
5 minorities. And so I think that's -- that's the way we
6 have seen it as being relevant to this case, is that not
7 only are there these overarching constitutional and
8 statutory principles and other statutes, but the Public
9 Health Service Act itself states a Congressional
10 priority for advancing the health of underrepresented
11 groups, for advancing women's health, for advancing the
12 health of sexual and gender minorities. And so that
13 last statute in particular is Section 283 (p), which we
14 cite in our briefing.
15 I do not understand -- and that gets beyond the
16 arbitrary and capricious point to the contrary-to-
17 statute point, I don't understand how the agency can
18 adopt these policies that it's adopted in these
19 boilerplate paragraphs consistent with those
20 Congressional policies. The defendants accuse us of
21 trying to substitute our policy judgment for that of the
22 agency? No, what we're arguing is that the agency has
23 substituted its policy judgment for that of Congress.
24 The agency might believe, and the defendants might
25 believe, as fervently as they like, that, um, that NIH
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1 shouldn't be advancing the health of transgender
2 Americans, shouldn't be studying, um, you know
3 disparities in underrepresented communities, they might
4 believe that very fervently, but Congress chose a
5 different course in the statute and the agency is
6 required to carry it out.
7 And just on the reliance point, just to close out
8 that point. It's important not only to walk through the
9 reliance interests at stake, but the complete absence of
10 any discussion of those interests in the record.
11 I would have thought that an agency that was
12 taking seriously canceling, um -- banning research into
13 certain topics and canceling projects that flowed from
14 those topics would at least have considered those
15 serious reliance interests and there is nothing to that
16 effect in the record.
17 The defendants can say, "Well you can look at the
18 termination letters and infer that the agency must have
19 considered reliance interests, because obviously when
20 you cancel a project, people had been relying on it, and
21 they chose to do so anyway." But that is not how this
22 works, that is not what the APA requires. The APA
23 requires the agency actually to grapple with those
24 issues in the record and explain why it's doing what
25 it's doing. And it's a procedural reguirement, but it's
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1 not an empty formality. The reason the APA required
2 that is because we think that agencies reach better
3 substantive decisions when they're required to confront
4 the things that they're doing, and they haven't done
5 that here.
o In the interests of time, I know I've addressed
7 the contrary-to-statute point, we also argue in the
8 briefing that the agency's decision is contrary to
9 regulation. Um, I'll say on that briefly that obviously
10 an argument that requires carefully parsing through the
11 regulations, the regulatory history, um, the two basic
12 points I would make on that argument is: Number 1, the
13 defendants are arguing that we're trying to turn this
14 into a contract case. It's been clear from the outset
15 that we're not raising contract claims, we're asking the
16 Court to construe a regulation that they invoke and
17 directives that they promulgate. We're asking the Court
18 to decide that that regulation doesn't mean what the
19 defendants say it means. That is the ordinary business
20 of a court hearing an APA claim.
21 And the second point on the contrary-to-regulation
22 argument that I would leave the Court is, that at the
23 end of the day, when you have all of these arguments
24 walking through the statutory provisions, the
25 regulation, um, cannot mean what the defendants say it
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1 means because it would not be structured and worded and
2 located in that way. They essentially read this
3 regulation to say that an agency can cancel any project,
4 at any time, with no prior notice. And if the
5 regulation meant that, this would be a surprising way to
6 grant that power, to say the least.
7 We also, as we've explained --
8 THE COURT: About 5 more minutes.
9 Go ahead.
10 MR. CEDRONE: Understood, your Honor.
11 We've also explained that the challenged
12 directives violate the Constitution and are ultra vires.
13 Our constitutional claim -- I'll just address briefly to
14 emphasize that --
15 THE COURT: It's a disfavored claim in light of
16 the breathe of the Administrative Procedure Act, as I
17 understand it, but I'll hear you.
18 MR. CEDRONE: I understand. And even with that,
19 um -- even with that nature of, um -- even with that
20 said, the one piece that the constitutional claim
21 addresses that the APA claim doesn't is the failure to
22 spend appropriated money. And I Jjust would like to
23 emphasize the constitutional claim and ultra vires
24 claim, before moving on to remedies, that these claims
25 span both phases of the case, we think there's a --
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1 THE COURT: But that gets to the gquestion I posed
2 at the outset. So now, 1in the 4 minutes remaining, I
3 really want an answer to that gquestion.
4 Were you to prevail, assume you prevail, at least
5 as to the grants, the NOFOs, we'll see, 1if that were to
6 happen, isn't it enough simply to vacate the, um,
7 challenged directives as arbitrary and capricious, say
8 they're of no force and effect, illegal, and then, one
9 would expect, that given the landscape, the undisputed
10 landscape here, the appropriated grant-specific money
11 would flow? You'd expect that, wouldn't you?
12 MR. CEDRONE: We would expect that. Let me
13 explain I think one reason why I think an injunction is
14 still appropriate and one other APA remedy that we're
15 asking for.
16 So not only, in our view, should the Court set
17 aside the challenged directives under the APA, it should
18 also set aside the termination decisions that flow from
19 it. As you see in the record, the termination decisions
20 use the same boilerplate language, so one should follow
21 from the other.
22 I agree with your Honor that that relief gets us
23 much of what we are asking for and I agree that one
24 would expect from that, um, would flow an appropriate
25 result. The reason we think an injunction is still
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1 appropriate is that the record, even though it
2 demonstrates an underlying policy, it's been a bit of a
3 game of Whac-a-mole, there are these different
4 directives and defendants -- you know you point to one
5 and defendants say, "That's not the directive that
6 actually encapsulates this policy," so you point to
7 another. And so the injunction gets at the idea that
8 we're challenging these directives, but at its core
9 we're challenging the policy that underlies it. And we
10 think the plaintiffs need, especially given the harms at
11 stake here, prospective relief, not just a set-aside of
12 the directives and of the terminations that have flowed
13 from them.
14 That's how we understand the defendants are
15 requesting to take cross-examination of the witnesses
16 that support our request for an injunction, so we don't
17 want that piece of the case to delay what we think is
18 appropriate relief that is currently ripe for decision,
19 which is relief under the APA, um, that sets aside the
20 challenged directives and the terminations.
21 And unless your Honor has further questions, I'm
22 happy to yield the Court to my APHA colleagues. Thank
23 you.
24 THE COURT: Thank you. And I appreciate it.
25 Counsel?
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MR. PARRENO: Good morning, your Honor, Kenneth
Parreno on behalf of the APHA plaintiffs.

THE COURT: Yes, Mr. Parreno, I'll hear you.

MR. PARRENO: It's good to see you again, your
Honor. I'll be splitting argument today with
Ms. Meeropol, um, and transition accordingly.

I want to start by, just very briefly, talking
about who our clients are. Our clients are researchers

and organizations of researchers who are dedicated to
their work.

THE COURT: Well let me ask this question, which
may be a little aside the point.

You have supplied, at the Court's direction, a
finite list of the grants that we're talking about, very
similar to that, um, put forward by the various states,
and I've Jjust been hearing about them. Whatever happens
in this case -- well were anything to happen favorable
to your clients, Rule 52 of the Rules of Civil Procedure
require a written opinion. And so this is not -- it
doesn't require a written opinion, but eventually in
this case there's going to be a full written opinion.

I don't understand why those grants, should you
prevail, ought not be listed in an appendix to that
opinion? I don't understand why not?

MR. PARRENO: Your Honor, if I may? Ms. Meeropol
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1 will address the remedy, the question of the --
2 THE COURT: Fine. Go ahead.
3 MR. PARRENO: But we'll address that as well. I
4 thank your Honor for that opportunity.
5 THE COURT: Yes, go ahead.
6 (Knocks over microphone.)
7 MR. PARRENO: Sorry about that.
8 Is that better?
9 THE COURT: Yes, go ahead.
10 MR. PARRENO: So these researchers comprise
11 hundreds of individuals who are working on thousands of
12 projects, some of which are at issue here, benefiting
13 millions of Americans with their work on public health
14 and advancing the scientific effort. That's what was
15 disrupted by the defendants' actions. And I will focus
16 first on the arbitrary and capricious nature of their
17 actions.
18 Defendants' actions, the directives, both through
19 their development and through their implementation, are
20 arbitrary and capricious for three reasons. First, they
21 do not represent the reasoned decision-making that is
22 required of the Administrative Procedure Act. Second,
23 they are unexplained, about-faced in policy. And third,
24 they do not properly address the reliance interests that
25 are at stake. They don't even consider them, much less
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weigh them. I'll start with the reasoned decision-
making.

My colleague, Mr. Cedrone, already emphasized the
sheer stunning lack of analysis data, evidence
underlying the directives themselves. No working
definitions. ©No evidence establishing, for example,
so-called "DEI studies" ultimately do not enhance
health, lengthen 1life, or decrease illness. I won't
belabor that point, um, for the sake of efficiency,
we've argued that in our brief and Mr. Cedrone covered
that point. But what I would like to do at this time,
as to the reasoned decision-making, is to highlight what
actually was in the record and how that further
emphasizes the arbitrary and capricious decision-making
that occurred here.

First, what is in the record shows a slap-dash
decision-making process. What was revealed from a
series of e-mails is that often NIH officials would take
just minutes to make decisions that affected hundreds of
researchers and millions of lives.

For example, and I know that your Honor 1is
familiar -- is familiar with the record, but I do want
to highlight a couple of examples to highlight this.

On March 11th, 2025, that's AR 3820, it took Matt

Memoli 6 minutes to review 6 grants and to conclude that
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1 all of them aren't aligned with agency priorities.
2 On May 9th, it took him just 2 minutes to review,
3 quote, "several grants."
4 THE COURT: "Him" is who?
5 MR. PARRENO: I'm sorry?
6 THE COURT: "Him" is who?
7 MR. PARRENO: I'm sorry, your Honor, that's Matt
8 Memoli, again, at AR 3452. These are just a couple of
9 illustrative examples that reflect the slap-dash nature
10 of how this review i1s occurring.
11 And as defendants acknowledge in their own
12 certification in this case, in ECF Number 86-1, these
13 grant files, for each of these grants, are hundreds if
14 not thousands of pages long. It just strains credulity
15 that any meaningful review can occur in a matter of
16 minutes, much less 2 minutes.
17 Second, what also is in the record reflects that
18 that slap-dash decision-making was in fact encouraged
19 from the top down.
20 On June 13th, the defendants produced, um, in
21 response with this Court's order on a motion to complete
22 what is at AR 6963. That is a document that was
23 provided to program officers to assess pending grant
24 awards or actions for the purpose of alignment with the
25 directives.
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1 That document, like the rest of the record,

2 reflects no working definitions of these forbidden

3 topics, no guidance on how they actually analyze grants

4 for these topics, and in fact includes the line, which

5 is very telling, where when asked to provide or

6 elaborate on the analysis, the document says explicitly,

7 "No details are necessary." That's what the agency was

8 saying from the top down.

9 Third, and still in the reasoned decision-making
10 province, 1is that officials outside of NIH were calling
11 the shots here. What's clear from the record is that
12 the directives themselves are explicitly spelling out a
13 process where HHS is directing and identifying these
14 terminations, so that NIH officials are in turn just
15 rubber-stamping them, not providing any review, and in
16 fact are required to issue termination letters.

17 For example, on March 25th, the revised priorities
18 directive at AR 3220, highlights that point, as does the
19 May 7th directive at AR 3554.

20 In addition to that, the drafting and

21 implementation of the directives also reflect this same
22 sort of outside influence. Individuals outside of NIH
23 were charged with identifying these grants, um, and that
24 included individuals at HHS, for example, Rachel Riley,
25 um, and in the record as well some individuals from the
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1 so-called "Department of Government Efficiency," and
2 that includes an individual named Brad Smith, and that's
3 at AR 3752.
4 The point here is this isn't the sort of reasoned
5 decision-making that we would expect and is required
6 under the APA, what this is is a slap-dash harried
7 effort to rubber stamp an ideological purge. That 1is
8 not what the APA requires.
9 THE COURT: Well when you say an "ideological
10 purge," what do you mean?
11 MR. PARRENO: What I mean here, your Honor, is
12 that there had been statements in their directives that
13 had been put out in a conclusory and boilerplate manner
14 with no evidence and no data backing them up. What's
15 missing here is that sort of reasoned analysis that is
16 required of the agency.
17 Second, and I'll briefly discuss, um, the
18 about-face nature, because I believe Mr. Cedrone
19 addressed, in great detail, the reliance interests at
20 stake.
21 So this is an improper about-face in agency
22 policy. The issue here isn't that an agency can't
23 change its policy, 1it's that the APA imposes specific
24 requirements for such a change, especially where, as
25 here, there are underlying facts that, um, contradict
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1 the new priorities or policies.
2 So when defendants, in their briefing, are talking
3 about this just boiling down to a policy-interest
4 disagreement, that's just plain disingenuous, the issue
5 here is that there's no explanation for why there was
o this about-face. Defendants are right, there needs to
7 be an assessment and a reassessment, but there 1is
8 neither here.
9 And in the interests of time, I will just turn
10 very quickly to one question of jurisdiction, before
11 turning this over to Ms. Meeropol. My, um --
12 Mr. Cedrone has made a number of points in the
13 jurisdictional issue that we join as well, and it's
14 highlighted in our brief, but I would like to emphasize
15 that we still maintain that appeals of grant
16 terminations do not strip this Court of its
17 jurisdiction.
18 The terminations that were made pursuant to those
19 directives and the directives themselves are final
20 agency actions that are the consummation of
21 decision-making and have legal consequences. And
22 importantly, what the record shows repeatedly from these
23 termination letters is the sheer utility of these
24 terminations -- of, sorry, the appeal process of these
25 terminations.
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THE COURT: And in fact the letters themselves
frequently say "No correction is possible,”™ as I read
it.

Is that correct?

MR. PARRENO: "No correction is possible," your
Honor, and "The premise of this grant is incompatible
with agency priorities,"™ and "No modification of the
project could align it with agency priorities." If
that's not futility, your Honor, I don't know what is.

So I'll go ahead and -- and if there's no more
questions about these two issues, your Honor, I will go
ahead and turn it over to Ms. Meeropol, who will address
the remedy issues.

THE COURT: Thank you.

Ms. Meeropol.

MS. MEEROPOL: Thank you, your Honor, Rachel
Meeropol from the ACLU.

I want to cover the APA plaintiffs'
contrary-to-law claims, the withdrawal of funding
opportunities, and the scope of vacatur. Based on your
Honor's questions so far this morning, I'd like to
actually start at the end and talk about vacatur first.

THE COURT: So would TI.

Go ahead.

MS. MEEROPOL: Perfect.
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1 So I agree with the way my colleagues from the
2 states have largely framed the issue, I'd like to take a
3 minute to talk about exactly what the scope of wvacatur
4 looks like, um, should your Honor choose to set aside
5 agency action.
6 Setting aside agency action is an indivisible
7 remedy, and that means it necessarily benefits
8 nonparties. If the Court finds that the directives --
9 THE COURT: Wait a minute. Wait a minute. It may
10 have implications, but I've been clear from the
11 beginning, that's why I wanted this list of grants.
12 Suppose that's right -- I misspoke. Forgive me.
13 At best -- at best you're here, you've listed
14 these grants. If I accept these various arguments --
15 and we're just talking Phase 1 now, and I declare all of
16 these directives, um, arbitrary and capricious, void and
17 of no effect, this is -- I -- this is the United States
18 District Court, that has an effect on these litigants
19 who have standing who have challenged these grants.
20 Now once judgment enters under the -- the
21 judgment -- again assuming that you're winning here --
22 and don't take anything from that, but assume that. If
23 you win here, that's the judgment, because I -- either
24 way I propose to enter a judgment on Phase 1 just as
25 soon as I can to allow an appeal. So that -- well, um,
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1 others who haven't sued, who haven't challenged their
2 grants, may well have to deal with the defendants in
3 other cases.
4 Is that legally incorrect?
5 MS. MEEROPOL: Your Honor has discretion to scope
6 -— to design the scope of relief in this case Jjust as
7 you put forward.
8 THE COURT: All right.
9 MS. MEEROPOL: But give me 5 minutes for me to
10 attempt to convince you --
11 THE COURT: Go ahead.
12 MS. MEEROPOL: -- that you may issue an order that
13 is larger in scope. And here is why.
14 THE COURT: Go ahead.
15 MS. MEEROPOL: So first I would direct your Honor
16 to Justice Kavanaugh's concurrence in Corner Post where
17 he lays out the history of how the Supreme Court has,
18 um, looked at what it means to vacate or set aside an
19 agency action, and the degree to which even when
20 individuals who are not before the --
21 (Interruption zoom.)
22 MS. MEEROPOL: -- even when individuals are not
23 before the Court, they sometimes reap the benefit of
24 setting aside that agency action, and that is because
25 7062 is authorization by Congress to set aside the
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1 agency's action that is far broader in scope than what

2 we think of as an injunction or sort of the concerns

3 that we've heard from courts recently about possible

4 nation-wide injunctions.

5 So 1if we look at the precedents that we've cited

6 in our cases. Um --

7 THE COURT: I want to follow your argument,

8 because I'm interested in it.

9 You're saying this is not a nation-wide injunction
10 issue, this flows from the Congressional intent -- and
11 you've cited a Supreme Court case, in passing the APA,
12 the statute which governs here?

13 MS. MEEROPOL: That's correct, your Honor.

14 THE COURT: And that's the basis of your argument?
15 MS. MEEROPOL: Yes, we can look at the language of
16 7062 itself, which says to set aside agency actions that
17 are arbitrary and capricious or contrary to law.

18 Looking at the leading D.C. Circuit case, um,

19 Allied Video v. U.S. Nuclear Regulatory Commission on

20 the question of whether a remand about vacatur is

21 appropriate, which is not an issue presented in this

22 case. When the D.C. Circuit actually looked to create
23 the, um, the various factors that courts should consider
24 about whether to remand about wvacatur, one of the

25 factors was how disruptive is this decision going to be?
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1 And the Court, in deciding in that case that vacatur

2 would be too disruptive, said that's because vacating

3 this rule would require the agency to refund all the

4 fees it had collected in that case, not just the fees of

5 individuals who were before the Court, but all of the

6 fees.

7 The APA allows agency action -- allows the Court

8 to set aside agency action that is unlawful and stops,

9 and the Court is empowered through that, not just to set
10 aside all of the unlawful terminations that our clients
11 and a number of our client organizations have put before
12 the Court, but that -- but if you look at how the Ninth
13 Circuit has put it, "Agency action that"

14 THE COURT: I'm not sure that -- wait a second. I
15 just want you to use your time effectively, because I'm
16 responsive to this argument.

17 MS. MEEROPOL: Yes.

18 THE COURT: Assume you win, as to these grants, et
19 cetera, and you win in the manner that Mr. Cedrone, um,
20 framed it, that the directives are declared arbitrary

21 and capricious, have no force an effect, in essence are
22 illegal, as are the terminations to these contracts --
23 to these grants, not contracts. All right, suppose

24 that. ©Now -- and that's as far as we go.

25 I'm sensitive to the fact that this is an equity
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1 case, that's why there's no jury sitting there, and
2 whatever I do in a written opinion, or conceivably
3 however I express myself today, or in the near future --
4 and I say this with respect, you people aren't going
5 away, we're going to be back here. Isn't that an issue
6 that I need not reach today? But you're not giving it
7 away 1f you answer "Yes." So as I would say, if it was
8 a trial, "Your rights are saved." Well it is a trial,
9 but if it was a jury trial.
10 Do you hear what I'm saying?
11 MS. MEEROPOL: I do. I do, your Honor. You need
12 not reach it. My point is that you are empowered to
13 reach it. And that is because agency action that is
14 taken in violation of the law is wvoid, it has no legal
15 impact, and this Court can set aside all the actions
16 that flowed from the directives.
17 And that's a good segqgue, if I may, because I see
18 that I'm already short of time and I do want to make
19 sure to talk a little bit about the withdrawal of
20 funding opportunities. Unless your Honor wants to talk
21 more about vacatur?
22 THE COURT: No, no, only on the part that I pushed
23 back on him, on Mr. Cedrone. He says, "Look we live in
24 the real world," he says "Now, if you're going to enter
25 judgment on this part -- win or lose, if you're going to
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1 enter judgment, if it goes our way, we want an
2 injunction in the real world." And I'm saying, "Well
3 wailt a second, once I've explained the law, you know one
4 can presume" -- I always did back when I was a Superior
5 Court Justice and the executive was the Commonwealth of
o Massachusetts, I rarely entered an injunction -- and
7 Mr. Cedrone, coming from that office, can go back and
8 check, because once you've told them what to do, they'd
9 appeal of course, and I welcomed it. But they do it.
10 And he says, "Well, real world, Judge, that's not going
11 to happen today, we need an injunction."
12 But what I'm asking you. If I were to stop short
13 of an injunction, but, well, you win otherwise -- maybe
14 not as far as I'm listing here, but for today, if that
15 were to happen -- or when I get myself together, um, if
16 that were to happen, um, don't you think they'll follow
17 a reasoned opinion?
18 MS. MEEROPOL: I would hope so, your Honor.
19 THE COURT: Well more than that, you'd expect it.
20 MS. MEEROPOL: I would expect it last year, I
21 don't know if I would expect it this year.
22 THE COURT: Well let's be clear, I do expect it.
23 Well enough on this, I do expect it. If that were to
24 happen, I expect it. And again, nobody's going
25 anywhere.
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1 MS. MEEROPOL: We certainly aren't, your Honor.
2 THE COURT: Suppose it doesn't, we'll all be in
3 this courtroom again and then I'll have that record
4 before me. But that's not for today.
5 Go ahead as to what you want to cover.
o MS. MEEROPOL: Um, before I move off wvacatur, I
7 would just ask your Honor to look at one of the cases
8 we've cited in our briefs, um, Montana Wildlife
9 Federation vs. Holland, which is a case where the Court
10 vacated a Bureau of Land Management policy around oil
11 and gas leases, and then vacated all of the leases under
12 that policy, not just the ones belonging to the parties
13 that were before the Court. In fact the lease owners
14 weren't before the Court at all, it was individuals
15 challenging those leases who were before the Court.
16 And now I'll move on to the withdrawal-of-funding
17 opportunities. I want to be clear on what we're
18 challenging here and what we're not, um, because our
19 perspective on this is slightly different than what I
20 think we've heard so far this morning. And that's
21 because the withdrawal-of-funding opportunities had
22 several different legal consequences here.
23 First, the withdrawal-of-funding opportunities
24 require -- the directives themselves require
25 unpublishing these massive numbers of funding
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1 opportunities, and they also require terminating multi-
2 year grants by prohibiting noncompetitive renewals under
3 the unpublished notices of funding opportunities. And
4 we cited cases in our briefing, um, most notably Policy
5 and Research LLC, which explains that a failure to
6 provide a noncompetitive renewal is tantamount to a
7 termination and must be reviewed by the Court in the
8 same way. And finally, because of the unpublishing, the
9 directives prohibit the award of new grants under
10 unpublished notices.
11 THE COURT: But that leads me to this. What is it
12 you want me to do beyond declaring the directives and
13 these non -- to take down these opportunities, void and
14 of no effect, what more? Yeah, that's my question.
15 MS. MEEROPOL: Unwind all of the implementation of
16 the directives. Require that NIH republish the funding
17 opportunities that were unpublished in an arbitrary and
18 capricious manner. Require that NIH vacate the
19 terminations that occurred under those unpublished
20 notices-of-funding opportunities through the failure to
21 award competitive renewals. And order NIH to act on the
22 applications that were pending before it when it
23 unpublished the notices-of-funding opportunities.
24 THE COURT: Well if the bar to action is removed,
25 isn't that what we've been talking about, one expects
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they'll go on and do what they're supposed to do, which
is act.

MS. MEEROPOL: Well certainly the regulations
require them to do so. The regulations require that
they evaluate every application that has been submitted
taking into account scientific merit and through the
peer-review process. But they have not done that for
each of these unpublished, um, notices-of-funding
opportunities. They haven't denied the application.
They haven't delayed the application.

THE COURT: It's undisputed. It's undisputed, the
record, of what's happened. Yes.

So again, suppose the directives are void and of
no effect, suppose that, and, um, I agree with you,
suppose these, um -- the effect of requiring competitive
review year by year stifles multi-year grants, I
understand that, so suppose I knock that out, um -- just
suppose it, then things will go on, won't they?

MS. MEEROPOL: Yes, but in the interest of
absolute clarity and to ensure NIH takes the steps it is
regulatorily required to take -- and it is not doing so
right now, despite the regulations require it, we think
in the interest of ensuring that --

THE COURT: Well it's not doing it now because

it's following the directives that, as we stand here
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today, are in effect.

MS. MEEROPOL: Yes, that's certainly correct, your
Honor, and certainly vacating the directives is the most
essential component of the relief that we are seeking
under the APA here. But the agency may need to be
explicitly told that vacating the directives means
unwinding all ways in which the directives have Dbeen
implemented, and that includes their unpublishing of
funding opportunities and their refusal, in violation of
the regulations, to act on those applications through
the peer-review process, through an evaluation of their
scientific merit.

Now if I may, your Honor, I'd like to turn to our
contrary-to-statute arguments briefly. And here, um, I
would just start by saying that, you know, it is clear
that Congress has mandated that NIH increase diversity
in the biomedical research field, and that excludes
through NRSA training grants and early-career
investigator opportunities. So I want to highlight, um,
a stark take away from the briefs and the record.

THE COURT: And the statute is the PSHA?

MS. MEEROPOL: The PSHA, but also, if you look at
288 (a) (4), that sets forth, um, NRSA training
requirements, and 283 (0) (b) (2) talks about recruitment,

um, 1in the context of early-career investigators.
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THE COURT: These are statutory reqguirements?

MS. MEEROPOL: Statutory requirements, yes, your
Honor.

THE COURT: Thank you.

MS. MEEROPOL: As we explained in our opening
brief, every single program created by NIH specifically
geared to increasing the diversity of the biomedical
research field has been terminated.

THE COURT: 5 more minutes.

MS. MEEROPOL: Thank you, your Honor.

Because I have 5 minutes, I want to make sure I
say one thing and then I'm going to come back to the
statute, if you'll bear with me here.

THE COURT: Sure.

MS. MEEROPOL: I do want to say that defendants
have challenged standing only with respect to the
withdrawal of the notice-of-funding opportunities. And,
um, on the other hand, they have never challenged the
standing of our individual plaintiffs. But we have an
individual plaintiff, Ms. Dee Mathis, who has explained
that she applied for a mosaic grant, which is one of
these unpublished opportunities, and she explains how --
because the opportunity was unpublished, even though she
knows her application was reviewed, she never got the

benefit of that review, and she's had no action on her
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1 application.
2 So I just want to be clear that, to the extent
3 their complaint about standing is about the failure to
4 provide an individual who has, um, applied for one of
5 these opportunities, we very clearly have one of those
6 individuals.
7 Moving back to contrary-to-statute. We explained,
8 in our opening brief, that every single program created
9 by NIH specifically geared at increasing diversity has
10 been cancelled, while the training programs that don't
11 focus on increasing diversity have been retained. And
12 the administrative record your Honor has just received
13 bears this out.
14 I could read the record cites right now of a case
15 that would be helpful to your Honor, because we weren't
16 able to put that into our briefing, um, but I'm
17 conscious of time, so I'm going to base that on -- your
18 Honor told me not to, so I won't do it.
19 So, for example, the mosaic grant cancelled at AR
20 43009. The Mark program cancelled at AR 3741.
21 THE COURT: Just so you know, I'm not saying don't
22 do it.
23 MS. MEEROPOL: Okay.
24 THE COURT: No one's going anywhere, no one has
25 precluded post-hearing submissions.
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MS. MEEROPOL: Should your Honor --
THE COURT: We talked about our procedure. You
say —-- the point you're making is the conclusory point,

every single program designed to address or increase
diversity 1is cancelled. That's what you're saying?

MS. MEEROPOL: That's what I said, and they have
not disputed it, and the record bears it out. But we
would also appreciate the opportunity, if it would aid
your Honor, to provide a list of the citations for the
new record.

THE COURT: I have not told you not to.

MS. MEEROPOL: Okay.

Finally, NIH also must prioritize research into
health disparities and minority health issues.
Defendants insist that they're only prohibiting DETI,
that they still fund health-disparities research. But
the record shows that a grant about cervical cancer
screening and follow-up delays among Latinos was
terminated as being --

THE COURT: But Mr. Cedrone made the point that at
least at the time of this action, DEI was nowhere
defined, isn't that right?

MS. MEEROPOL: That's correct. And we know from
the way they're implementing the directives, that NIH

understands DEI to include medical research into who
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1 bears the burden of disease in this country, which is
2 precisely what Congress has mandated for research. They
3 are targeting here exactly what Congress has required
4 them to research.
5 And your Honor asked about the degree to which
6 there's discrimination happening here. And I do think
7 it is through the contrary-to-statute claim argument
8 that your Honor can get at the way research that, um, is
9 essential to ensure minority health -- not Jjust majority
10 health in this country, is being terminated.
11 If your Honor has no further questions, I'll sit
12 down.
13 THE COURT: Thank you.
14 Mr. Ports.
15 MR. PORTS: Thank you, your Honor. Tom Ports from
16 the United States Department of Justice.
17 Your Honor has asked some very practical questions
18 and, um, defendants would like to walk through the case
19 in a practical manner, and we believe that doing so
20 leads to the conclusion that we should win. And so I'll
21 walk through in five steps along the lines of what I
22 think the Court will want to address and what it has
23 shown interest in.
24 So the first thing that needs to be determined is
25 what is the final agency action? We say it's the grant
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1 terminations, they say it's something else, and that
2 could be a couple of things, and we'll talk about that
3 first.
4 Second, what was the agency's reasons for the
5 terminations? Everyone agrees these are laid out.
6 There are a finite number of them. We've walked through
7 them in our briefs. We say they're sufficient. They
8 say they are not. And we can talk about that.
9 The question is -- or third, do those reasons
10 analyze, examine the pertinent evidence, consider the
11 relevant factors, and articulate a satisfactory
12 explanation, including a rational connection between the
13 facts found and the choice made? We believe it does.
14 Moving on to four. Assuming we survive those
15 reviews, have plaintiffs proved that it's, for some
16 other reason, in violation of the statute or regulation?
17 And then the last, if the Court nonetheless
18 determines the defendants lose, what exactly should the
19 order do here? And address remedy.
20 Starting at the top, which we believe is very very
21 important and underlies the Court's qguestions and what
22 the Court was driving at, um, if your Honor doesn't
23 mind, we have printed each of the 8 so-called
24 "challenged directives," we have them in a binder, and
25 for convenient reference we think it's helpful to look
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1 at each of them, um, because that's -- well it goes back
2 and forth. There are, I guess, three ways to look at
3 the terminations here -- or four really.
4 One thing as, um, I think the state plaintiffs are
5 most explicit in saying, is the challenge here is to the
6 agencies selecting a policy, setting a priority, a
7 research priority. So that's Number 1, is just they
8 challenge the agencies setting up research priorities
9 that they don't agree with, and they think that it --
10 THE COURT: Well that's not how they frame it.
11 MR. PORTS: Your Honor, it's been a few different
12 things. I believe Mr. Cedrone said that they're not
13 necessarily challenging these 8 challenged directives,
14 they are challenging, quote, "the underlying policy,"
15 "the underlying research priority decision," and that is
16 exactly what Mr. Cedrone said, and that's one way to
17 look at 1it. So we can look at these 8 documents or we
18 can look at the challenge to the research priority. We
19 think both of those would be inappropriate and we'll
20 explain why.
21 Other options? I guess there's two more. We can
22 look at the e-mails directing terminations that have a
23 -- that collect a series of grants. Now those are
24 directives to terminate. And then we have what we
25 believe is the true final agency action, the
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1 terminations themselves. This meets Stephanie Spears'
2 two-prong test that represents the final decision of the
3 agency, 1is the consummation of the decision-making
4 process, and it has legal effect to terminate the
5 grants. So that 1s what defendants believe you're
6 ultimately looking at and these are listed on the
7 spreadsheets the plaintiffs have presented here.
8 So starting at the top. These so-called
9 "challenged directives" do not meet -- unlike the
10 terminations don't meet the Stephanie Spears' test.
11 (Interruption zoom.)
12 If we look at Tab Number 1, the first tab, this is
13 a policy directive. It says "Stop sending out
14 miscommunications until the presidential appointee or
15 some political appointee has reviewed a new
16 publication." This is standard. It happens when a new
17 administration comes in. It ended before the lawsuit.
18 We don't think this is a challenged directive that
19 they care about so much here. Now it did lead to
20 delays, we acknowledge that, and because meetings were
21 cancelled for a time, meetings have since restarted.
22 Defendants mentioned in the status conference that
23 we would ask the Court to take judicial notice of the
24 Federal Register notices that we have cited that, um,
25 say so. We have physical copies of those for all the
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parties, if the Court would like them, otherwise they
are cited in our brief, and they're simply Federal
Register notices saying that NIH has scheduled meetings.
So if the Court would like these --

THE COURT: So the record is clear, I'm prepared
to take judicial notice of the Federal Register --

MR. PORTS: Thank you, your Honor.

THE COURT: -- that the Federal Register says what
it says.

MR. PORTS: Yes, your Honor, thank you.

Moving on to the second so-called "challenged

directive." This is the February 10th Secretarial
Directive on DEI-related funding. It expresses a policy
preference and it implements a review. It says "grants

may be terminated."

So here we do know that NIH is setting a research
priority preference and it's conducting a review. It
hasn't made any decision to terminate -- well this
document does not terminate or direct any terminations,
that is not in here, it's conducting a review, we don't
believe that to be final.

Next is the February 12th directive. This 1is the
first so-called "Lauer memo." This directive says,
based on various injunctions and Court orders, you know

"Follow those directives, follow those orders, resume
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issuing grants, and just make sure everything proceeds
without -- without respect to, um, research priorities."
There's no harm from this directive to plaintiffs, this
is not something that they, um, that we've been saying
they could challenge and try to set aside.

The next document, Number 4, Challenge Directive
4, February 13th, it's a supplemental Lauer memo. This
says they're, um, "restricting funding where a program
takes part in DEI, which is to remain in place until the
review's complete." So again, this doesn't terminate
any grants, 1t places a temporary restriction. It was
subsequently terminated. This directive here was
superseded, this is no longer in effect. Instead, um,
it's been replaced and rescinded. So that is no more.
It didn't direct terminations in the first instance and
it has been rescinded regardless.

Number 5, we reach the February 21st, Dr. Memoli
memo . This one expresses a need to ensure that NIH is
not supporting low-value and off-mission projects. It
does express a research priority.

THE COURT: It does not define "DEI"?

MR. PORTS: No, your Honor, 1t does not. And I'1l1l
touch on that in a moment.

It ultimately says that programs that do not meet

priorities may be terminated. Similarly this directive
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1 does not direct anyone to enter any terminations.
2 Moving on to Number 6. Importantly, before we
3 move on to Number 6, it's important to note here that
4 terminations occurred. Dr. Memoli directed the
5 terminations after Number 6 -- or after Number 5, I
6 apologize, and before Number 6. So after his memo,
7 before any of the Bulls guidances started. So there are
8 three guidances on -- signed by Michelle Gould and the
9 terminations occurred before that.
10 So to the extent that any of these three are the
11 challenged directives, terminations that preceded them
12 cannot be affected by these. And we'll note that
13 nothing before this had said "You must terminate
14 anything," they just expressed priorities sadly to
15 terminate and the termination occurs by an e-mail
16 directive attaching a list of grants.
17 Looking at the Bull's directives.
18 THE COURT: Well where are we now? We're at 67
19 MR. PORTS: Yes, your Honor, we're on Number 6.
20 This 1is labeled March 20, 2025. It's the first Bulls
21 guidance. And it walks through not issuing a solely --
22 a grant solely based on a deprioritized filing and how
23 -- well, first of all, it rescinded the February 13th
24 memo. But it walks through priorities on what to do to
25 adapt to make sure that research products that have
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1 scientific value, in the judgment of NIH and its
2 priorities, should be able to continue, while removing
3 parts that, um, that NIH does not want to fund. And it
4 is not directing any terminations, this is an entirely
5 prospective guidance about future grants.
6 Number 7, the second Bulls guidance. This one
7 here refers to essentially the language and other things
8 and they refer to -- essentially Dr. Memoli made a
9 decision, sent terminations, and this talks about the
10 language to use when implementing the terminations,
11 which are a separate directive from Number 7. So again
12 this isn't telling anyone to terminate things, it's Jjust
13 saying "Where we have a decision, this is what to do."
14 And, um, the third of those Bulls guidances,
15 Number 8, um, this is -- it suffers the same problems as
16 the first two. So this one isn't helpful.
17 If we turn to the most --
18 THE COURT: I don't understand what you just said
19 about 87
20 MR. PORTS: I apologize, your Honor.
21 This is similarly not final, it does not direct
22 any terminations, it's involved in a review, it's
23 involved in like the agency's management of its process,
24 so the terminations are --
25 THE COURT: So where do these thousands of the
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terminations come from?
MR. PORTS: These terminations actually were made
by Dr. Memoli, your Honor. I get there's two -- the

termination decisions are made by Dr. Memoli attaching

THE COURT: All of the ones we're concerned with
here?

MR. PORTS: Any termination, yes.

THE COURT: All right.

MR. PORTS: So that if the challenge is to not
issuing a grant, issuing a future grant --

THE COURT: And he did that over a short period of
time, didn't he?

MR. PORTS: Your Honor, the plaintiffs do
challenge the amount of time that he took to actually
review these spreadsheets after receiving them and argue
that that is arbitrary and capricious. And that is, we
would say, your Honor, a question, a challenge to the
termination, the e-mail termination, whether that was
arbitrary and capricious, which is separate from the
research priority. And that is a more narrow ruling and
is appropriate -- is more appropriate to review than a
broader policy statement of what NIH will prioritize or
will not prioritize.

THE COURT: Wait a minute. Okay, now I'm
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appreciating your argument, and I want to appreciate it.
Here's what I heard you Jjust say.

If this Court were to vacate certain terminations
or all of the terminations based on the conduct of
Dr. Memoli, that result, from your point of wview, is
preferable to an opinion that takes issue with these
challenged directives on the ground, as I hear your
argument, that they either don't direct the terminations
or state policies of HHS and NIH, which are beyond the
purview of this Court, they have the right to their
policies.

Do I understand?

MR. PORTS: Yes, your Honor. We're moving down a
funnel essentially from a very broad statement of "These
are policies" and then you have the e-mails directing
terminations, and then we have the actual final agency
action that represents the consummation and the agency's
reasons, which are the termination letters which are
sent pursuant to that e-mail. And so we believe that
it's the letter that is the termination and it's the
notices of awards that are amended that represent the
final agency action.

THE COURT: So this Dr. Memoli, when he scurries
around and does whatever he does, he does that, I take

it -- but I have to review the record more thoroughly,
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1 he does that pursuant to e-mails, right?
2 MR. PORTS: Um --
3 THE COURT: I mean where does he get his
4 direction?
5 MR. PORTS: The decisions to terminate grants were
6 Dr. Memoli's decisions, is that what you're asking, your
7 Honor? He's making the decisions based on --
8 THE COURT: I'm asking how it works, as a
9 practical matter, as an existential matter?
10 MR. PORTS: The record here shows that Dr. Memoli
11 received these lists of grants --
12 THE COURT: That's a careful answer, but I'm
13 asking you -- to the extent that you know, and you're an
14 Officer of the Court, as a practical matter, how did we
15 get from these challenged directives to these -- and
16 I'll focus just on the terminations that are before this
17 Court, and 1if it's Dr. Memoli who did it, what was he
18 looking at when he made those determinations? Beyond
19 the grants themselves, what instructions was he looking
20 at? I'll ask that.
21 What was he looking at?
22 MR. PORTS: Sure, your Honor.
23 So to -- to answer the guestion as to the
24 challenged directives, how do we get from the challenged
25 directives to Dr. Memoli's directive to terminate grants
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1 that are attached to the e-mails? I will say, first of
2 all, that the last three challenged directives, 6, 7, 8,
3 the Bulls directives, they have nothing to do with
4 Dr. Memoli's directive to terminate, these are sort of
5 instructions to ICs about their reviews and about any
6 future grants to --
7 THE COURT: "ICs" are who?
8 MR. PORTS: "Institutes and Centers." NIH is
9 divided into --
10 THE COURT: Understood, they're the various
11 defendants here.
12 MR. PORTS: So these last three have nothing to do
13 with that.
14 The February 21lst Memoli memo states his
15 priorities. And now as far as the -- the details of --
16 THE COURT: Well that's an order, isn't 1it?
17 MR. PORTS: It is a statement of his priorities
18 and a statement of things that may be terminated
19 pursuant to them, but it doesn't terminate anything,
20 it's a statement of research priorities, your Honor.
21 THE COURT: Which goes out to the wvarious
22 subinstitutes, the ICs?
23 MR. PORTS: Yes, your Honor, it informs them of
24 Dr. Memoli's priorities and states that they may be
25 terminated and --
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THE COURT: And he's the man, I mean he's the --
in a bureaucracy, he's the one who's giving the
directives?

MR. PORTS: He is the Acting Director of NIH, your
Honor, yes, he has that authority.

THE COURT: I see.

MR. PORTS: And then the directives are sent --
the determinations directed to terminate are sent by
him, they are his decisions, um, and that is my -- that
is my understanding, as an Officer of the Court, of the
statements. And otherwise the details of his review and
what he did, I can't speak beyond the record.

THE COURT: And I'm not asking you to. The record

is what it is, the timing and the 1like. And I thank

you.
Go ahead.
MR. PORTS: Um, thank you, your Honor.
So that was the -- what is the program. But what
is the challenged -- if the Court is setting something

aside, holding something to be arbitrary and capricious,
that is, getting towards "What could be that be?"

Again, the defendants submit it is the ultimate
terminations of, um, grants, not anything earlier,
because all of the earlier things are --

THE COURT: I understand. You've made that point.
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1 MR. PORTS: Thank you, your Honor.
2 Next we address what are the agency's reasons in
3 any given termination?
4 As the parties recognize, there are a handful of
5 reasons why Dr. Memoli directed the termination of
6 grants. The language is provided, that is provided in
7 each grant termination decision. And, um, we 1in our
8 briefs walk through why we believe it doesn't meet the
9 arbitrary and capricious standard.
10 And we will start by saying the standard of
11 arbitrary and capricious, there is a presumption that it
12 is wvalid. It need only be reasoned. A Court will
13 uphold a decision of less-than-ideal clarity if the
14 agency's path is discernable. And in our -- 1in our
15 brief, um, we --
16 THE COURT: Looking at these letters, and I've
17 looked at many of them, they're ipse dixit, there's no
18 support. The action must be both reasoned, as I
19 understand the controlling law, reasoned and reasonable.
20 And in an earlier hearing I asked -- I looked at some of
21 this conclusory language and I said, "Well I didn't
22 understand that."
23 Is that so, that they are not, um, leading to
24 valid results, they're not expending the money
25 correctly? How do I know that? I know they say that.
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1 But just saying it is not sufficient.
2 And I'm not suggesting a pretext here, I'm
3 suggesting they're so conclusory that it doesn't provide
4 me a basis for a rational review to make the
5 determination, um, whether it's arbitrary and
6 capricious. There's nothing more than these, um, Jjust
7 conclusory statements.
8 You say that's enough. "DEI" is never defined.
9 The language in one of them, it says "Worse still" and
10 then it comes a litany of things that might be of
11 concern, and there's no explanation of how they're of
12 concern or, um, the like, they're just there, um, and
13 over a very short period of time.
14 MR. PORTS: Thank you, your Honor.
15 So starting with your point that "DEI" is never
16 defined. I'm looking at Tab 8 of the binder I just gave
17 you, 1t's the page -- the 10th page, this has the
18 various lists for terminations, um, the list of reasons
19 for terminations.
20 And I'll note that this one, Number 2, says "DEI:"
21 And this is the justification language where a grant is
22 directed to be terminated, this is the agency's reason
23 for termination. And I will note that --
24 THE COURT: Wait a minute, I'm not clear where you
25 are. You're on Tab 8 --
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1 MR. PORTS: 10.
2 THE COURT: And on Page --
3 MR. PORTS: 10, which is 3226.
4 THE COURT: Thank you very much. I'm on Page 10.
5 MR. PORTS: And just looking at the second bullet
6 point, your Honor.
7 Now it does not say "Terminate DEI grants," and
8 leave it without definition, the agency's stated reason
9 is, quote: "Research programs based primarily on
10 artificial and nonscientific categories" --
11 THE COURT: No, it doesn't say that, it starts
12 saying, "DEI," and then your point is there's a colon?
13 MR. PORTS: Correct, your Honor.
14 THE COURT: All right, I follow. I'm reading it.
15 MR. PORTS: "Research programs based primarily on
16 artificial and nonscientific categories, including the"
17 - -
18 THE COURT: Yes, and it has the language which so
19 many of these -- go down to the sentence, "Worse,
20 so-called 'Diversity Equity and Inclusion,'" and then
21 comes the dread quote: "DEI are often used to support
22 unlawful discrimination.”"™ Where's the support for that,
23 any support, any rational explanation?
24 You see I do understand. Believe me, I understand
25 that the extirpation of affirmative action is a -- is
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1 today a valid government position. I understand that.
2 Affirmative action had wvarious invidious, um, calculus
3 based upon race. I understand that. But that's not a
4 license to discriminate.
5 So I'm asking you, just explain to me, um, "often
6 used to support unlawful discrimination," I see no
7 evidence of that? I mean in this record, point me to
8 anywhere in this record where it's pointed out that any
9 particular grant or group of grants is being used to
10 support unlawful discrimination on the basis of race.
11 From what I can see, i1t's the reverse. But, um, point
12 it out to me.
13 MR. PORTS: Thank you, your Honor. Beyond the
14 statement here, I -- there's nothing that I can point
15 the Court to as far as --
16 THE COURT: I understand. All right. So that's
17 as close to a definition as we'wve got?
18 MR. PORTS: That i1is the agency's reasoning.
19 THE COURT: I do understand, that that's what's
20 proffered.
21 Go ahead.
22 (Pause.)
23 MR. PORTS: Thank you, your Honor.
24 Now moving on to the fourth topic then, the
25 terminations do not violate laws or regulations. Here
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1 the plaintiffs -- first of all, if the Court determines
2 that these are arbitrary or capricious, or an abuse of
3 discretion, there's no need to reach this question. But
4 if the Court were to reach the guestion, um, we find the
5 regulation does not violate -- the terminations don't
o violate the regulations because the, um, the relevant
7 regulation, 45 CFR 75 at 372 is --
8 THE COURT: I'm more concerned -- actually forgive
9 me for interrupting, but just to be transparent.
10 With respect to the interpretation of the
11 regulations, I've got to reflect on the particular
12 challenged regulation and the like. But how much is the
13 statutory language that Congress has used? Don't --
14 don't these directives, and isn't the practical effect
15 of these terminations flat-out violate what Congress,
16 the people's representative, has, um -- who have enacted
17 it into law, don't they violate it?
18 MR. PORTS: Respectfully, your Honor, no, they do
19 not. And we'll start with, um, here plaintiffs have --
20 at least the APHA plaintiffs, as we say in our response
21 brief, admit that in order to construe these
22 terminations as prohibiting research into health
23 disparities, they need to be "recast," that is the word
24 they use. And research into health disparities? NIH
25 has renewed research into health disparities, including
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1 research that requires that the researchers themselves
2 be members of the health disparity communities.
3 And so we would submit, and I state it as well in
4 the hearing, that the defendants intended to offer, um,
5 examples of 13 grants that NIH has not terminated, that
6 many of them have been renewed after the challenged
7 directives that authorized research into health
8 disparities, minority-related health, and topics along
9 those lines. That, we would submit, clearly cannot be
10 what the intent is here and that none of these laws --
11 THE COURT: What cannot be what the intent is?
12 MR. PORTS: To unlawfully discriminate, in some
13 sort of way, um, is the -- is the question that was the
14 concern.
15 THE COURT: The fact that you have allowed and
16 reinstated 137
17 MR. PORTS: I apologize, your Honor?
18 THE COURT: Is that what you -- is that your
19 argument? I'm trying to understand. The fact that
20 you've reinstated 137
21 MR. PORTS: Well, your Honor, these are examples
22 of other grants that have been renewed after the
23 challenged directives that authorized research into
24 health disparities and required that members of the
25 health disparity community be researchers. And so the
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1 assertion that this is a prohibition on that type of
2 research, which is favored by certain statutes, 1is
3 factually incorrect.
4 THE COURT: But you agree that it's favored by
5 certain statutes. It's favored? It's required. It's
6 not "favored"?
7 MR. PORTS: Well respectfully, your Honor, we
8 would look at the statutes and I would argue that the
9 language and the terminations do not violate the
10 statutes.
11 So to take an example, um -- looking at the
12 statutory language. So —-- but before I do that, your
13 Honor, I would like to move into evidence, um, certified
14 records of the notices of award.
15 THE COURT: Well could you answer that question?
16 You were about to and I'm very interested in the answer.
17 MR. PORTS: Yes, your Honor, I just didn't want to
18 forget to --
19 THE COURT: The statutory language.
20 MR. PORTS: Yes, your Honor.
21 So I'm looking at Page 26 of the States' brief,
22 that's 126, it uses the language here:
23 "Challenged directives prohibiting research
24 related to gender identity runs headlong into a
25 provision instructing the NIH Director to, quote,
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1 'encourage efforts to improve research related to the
2 health of sexual and gender minority populations,' 42
3 USC, Section 283 (p)."
4 And I'll note that that is the section that -- my
5 example 1is the section that the States called out in its
6 opening remarks.
7 If we look at the -- if we turn back to the
8 document that we were looking at before, Tab 8, Page 10,
9 3226, "Transgender Issues:"
10 "Research programs based on gender identity are
11 often unscientific, have little identifiable return on
12 investment, and do nothing to enhance the health of many
13 Americans. Many such studies ignore, rather than
14 seriously examine biological realities. It's the policy
15 of NIH not to prioritize these research programs."
16 Your Honor, this statement here about the
17 terminations is, in the judgment of NIH, "Improving
18 research related to the health of sexual and gender
19 minority populations.”" It is the judgment that this
20 research is not -- is not scientifically valuable, and
21 it is --
22 THE COURT: Wait. Wait a minute, please. And I'm
23 truly trying to understand.
24 You just quoted to me, and I believe accurately,
25 the statute, where you started, quote, "Encourage
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1 efforts," and then you jumped from there to this
2 language in your Tab 8, Page 10, which I'm looking at.
3 MR. PORTS: Yes, your Honor.
4 THE COURT: And you say somehow the language in
5 Tab 8 encourages these efforts that Congress has
6 required?
7 MR. PORTS: Your Honor, the key language is "to
8 improve research." And this is a judgment that this
9 research, although arguably related to sexual and gender
10 minorities, is not good research to pursue.
11 THE COURT: Despite what Congress has said?
12 MR. PORTS: Your Honor, respectfully Congress has
13 not said that research programs based on gender
14 identity, it's not what this says, it says "improve
15 research related to the health of sexual and gender
16 minorities." And this -- the Secretary or the Director
17 of NIH can make a judgment on what is an improvement of
18 research and what is research that is not worth
19 pursuing. And by not pursuing research that --
20 THE COURT: So Congress has -- in other words, I
21 recognize that legislation is difficult, and it is, 1it's
22 a difficult government endeavor, and so because of the
23 language they have used -- of course the Congress has
24 never dealt with an administration that has taken the
25 positions that this administration has. So, um, they're
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1 writing in a different milieu, I suggest to you.
2 But "encouraged efforts,"™ you think that mandate
3 -- I read that as a mandate of the people's
4 representatives assembled in Congress, and they have now
5 made that law. The Director has decided that, um, in
o his judgment, um, that this is not, um -- I want to be
7 fair to the specific language, he says, it's his
8 judgment that "Such, um, research, um, does not," I take
9 it, Dr. Memoli, in his judgment, um, "is not wvalid
10 research."”
11 Is that correct?
12 MR. PORTS: The key language, your Honor, in the
13 statute is to "improve research," and that leaves a --
14 that leaves a great deal of discretion to HHS and NIH to
15 say what is "improving research." And this is not
16 valuable and it's a --
17 THE COURT: Thank you. Thank you, that answers my
18 qgquestion, it's that language -- Congress's mandate, you
19 point out, is to "improve research." And he decides
20 this doesn't improve research?
21 MR. PORTS: Yes.
22 THE COURT: But it's not explained anywhere, um,
23 how that's so, um, beyond the edict here? Correct me.
24 It isn't explained? 1It's a judgment, but it's not
25 explained?
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1 MR. PORTS: Your Honor, I have nothing beyond the
2 agency's stated reasoning for the termination.
3 THE COURT: Thank you. Understood.
4 Go ahead.
5 MR. PORTS: Moving on to other topics, um,
6 immediately following that. This is the next line from
7 the States' brief:
8 "The aspects of the challenged directives, the
9 States' characterization of blacklisting research
10 related to covid, cannot be squared with the statute
11 mandating the NIH Director to advance the discovery and
12 preclinical development of medical products for priority
13 virus families and other viral pathogens with the
14 significant potential to cause a pandemic."
15 First of all, your Honor, I'll note that, um,
16 although I have not reviewed all of the recently-filed
17 list of grants, at the time that we were writing a
18 response brief, based on the initial list of grants, we
19 didn't have any terminations for covid research. APHA
20 said in their reply that they did. I would respectfully
21 say that's mistaken, although a couple of them said
22 "covid" in the name of the grant. The reason given by
23 NIH for termination was "vaccine hesitancy."
24 But putting that aside, um, the reason for
25 terminating these grants was:
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1 "The end of the pandemic provides cause for
2 terminating covid-related grant funds. These grant
3 funds were issued for a limited purpose, to ameliorate
4 the effects of the pandemic. But now that the pandemic
5 is over, the grant funding is no longer necessary."
6 Again this is not inconsistent with the statutory
7 language.
8 THE COURT: I heard -- and this is an expert
9 record and it's not evidence, but I heard recently that
10 300 people die a week in the United States from covid.
11 Of course probably an equal number die from the flu. I
12 don't know.
13 Go ahead.
14 MR. PORTS: So the language for termination is not
15 inconsistent with the statute here. Again, this is
16 NIH's judgment about what is a priority virus family.
17 Is covid still likely to cause a pandemic? And it says
18 that the pandemic is over. And so this is a judgment
19 call and it doesn't contradict the statute.
20 Again, with wvaccines, just because a statute says
21 the word "vaccine" doesn't mean that the NIH must
22 prioritize research into vaccine hesitancy. The
23 language of the statute gquoted by the state is to,
24 quote, "Support efforts" -- "Support efforts to," quote,
25 "develop affordable new and improved vaccines." There's
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1 nothing in any of these directives about prohibiting the
2 development of affordable new and improved vaccines.
3 And that is so with each of these actions. They mention
4 some of the same words, but the actions are -- they do
5 not violate them.
6 The ultimate challenge is that the plaintiffs
7 disagree with NIH's conclusions or that, cited in the
8 conclusion, that NIH did this thing arbitrary and
9 capricious. But there's no violation of statutes here,
10 um, if we actually look at the statutes and look at the
11 language that NIH provided.
12 And that moves us on to the fifth point, which I
13 believe is the most, um, the one the Court just asked
14 about, and, um, that is that if the Court rules against
15 the defendants, what is the appropriate remedy here?
16 And, um, the ultimate gquestion about what is the result
17 of the Court's order turns a lot on what the Court
18 determines to be the final agency action that it is
19 vacating and remanding.
20 And so the 8 challenged directives that we went
21 through have said -- none of them direct a termination,
22 require a termination, they set priorities. And so, um,
23 it's difficult to -- vacating them similarly doesn't
24 reverse the termination, those are separate decisions,
25 separate actions.
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1 THE COURT: And that may be right. I mean

2 Mr. Cedrone made it clear that he was seeking, if that

3 was where the Court went, not to stop with any one or

4 more of these challenged records, but to vacate the

5 termination orders.

o MR. PORTS: Yes, your Honor.

7 THE COURT: And your position?

8 Go ahead.

9 MR. PORTS: And our position is that if the Court
10 vacates the termination orders, then that reinstates the
11 grants. There's no need for a preliminary injunction.
12 If that's what the Court said it would do is what it
13 would do, then the defendants would comply.

14 THE COURT: It is my duty to ask you, and I do so
15 both with respect and the utmost seriousness, were I to
16 do that, are you going to -- 1is the agency -- I'm not

17 talking about you. Are the defendants here, starting

18 with the Cabinet Secretary and other high officials, the
19 now Director of the NIH and the individual ICs, are they
20 going to -- preserving all their rights to appeal, if I
21 were to do that, are they going to obey promptly?

22 MR. PORTS: Yes, your Honor, I would expect the

23 defendants to comply.

24 THE COURT: You expect them to comply?

25 MR. PORTS: Your Honor, there is a presumption
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1 that the defendants will comply.
2 THE COURT: There is a presumption they will
3 comply. And you're telling me, as an Officer of the
4 Court, you expect them to comply?
5 MR. PORTS: Yes, your Honor.
6 THE COURT: Thank you. All right.
7 MR. PORTS: I began moving in the certified
8 records that show the notices of awards that have been
9 not terminated that deal with the various topics that
10 plaintiffs say are prohibited. If I may move them into
11 evidence? They have a certification, a record of
12 regularly-conducted activity attesting to their
13 authenticity.
14 THE COURT: No objection to my receiving these?
15 (Silence.)
16 THE COURT: I hear none. They may be received and
17 they will be part of the record.
18 MR. PORTS: Yes, your Honor.
19 I will say that APHA had asked that -- so this is
20 a subset of the 16 initial grants that were listed as,
21 um, active at the time of the opposition to the PI. So
22 this is 13 that continue to be active. And they asked
23 to be moved in -- or they requested 26. This is 13 of
24 26. They requested the opportunity to move in the rest
25 as different documents. We do not object if they were
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1 going to move for that, just to put that on the record.
2 THE COURT: So I'll take all 26.
3 All right.
4 MR. CEDRONE: No objection to them being received
5 into evidence preserving all arguments to the weight
6 they should be given, if any.
7 THE COURT: I understand that.
8 MS. MEEROPOL: And the same for the APHA
9 plaintiffs, your Honor.
10 THE COURT: In a multi party case the objection or
11 statement of one is the statement of the others, on that
12 side of the "versus," unless you want to take a
13 different position. They are received and part of the
14 record.
15 Thank you very much.
16 All right, now as we discussed, here's what's
17 going to happen. I'm taking this matter under
18 advisement.
19 At 2:00, Ms. Belmont is going to ask you whether
20 you want me to stay my hand, because you're talking. If
21 you both agree, you can be sure that the Court will
22 agree.
23 I've said, and I reiterate, that this case
24 warrants a thorough written opinion. I recognize that
25 we've only talked about Phase 1 and indeed we've talked
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1 about the contours of Phase 1, and when I say a
2 "thorough written opinion,™ it's focused on Phase 1.
3 And at an appropriate time, however it comes out, I
4 would enter an order that the interests of justice are
5 that there be a separate judgment so it can be
6 immediately appealed by whoever wants to appeal.
7 If you say you want to -- if you tell her you want
8 me to stay my hand, the Court will honor it. If any of
9 you want to hear if I have anything to say, she'll tell
10 me that. I don't need to know who. It's up to me
11 whether I see my way clear to say anything at all today.
12 It goes without saying that I am very grateful
13 both for the briefing and the extraordinarily fine oral
14 arguments made by counsel. We'll take the matter under
15 advisement.
16 We'll recess.
17 (Recess, 12:50 a.m.)
18 (Resumed, 2:00 p.m.)
19 THE COURT: This case warrants and will receive a
20 full written opinion. At the same time, this case
21 commenced with a request for a preliminary injunction,
22 and the Court takes that very seriously. And the
23 parties, and I include all the parties, have stepped up
24 to afford the Court the chance to make findings and
25 rulings upon an adequate record.
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I have worked on the case really since the day it
was filed. I still must further reflect upon the
extensive record, the extensive administrative record
before the Court, and I intend to do so.

But there are some findings and rulings that the
Court's efforts, aided by you all, and aided by the
Court's law clerks, that I'm able to make today, and in
the interests of justice, I'm going to do it, right now.

These are -- well let me start really by saying
what I'm not going to address, and nothing I say now
should, um, implicate or suggest any finding yet to be
made, though the Court reserves its right to make such
findings upon a more thorough review of the record or,
as we will see, as the record comes to be more fully
developed.

So I am not -- well I have limited today's
remarks, at least the first phrase, because I'm going to
stop and let you ask questions, and then I have
something else to say. But the first-phase remarks this
afternoon are limited entirely to the claims under the
Administrative Procedure Act, and nothing else.

Even as to the claims under the Administrative
Procedure Act, the Court makes no rulings. I have the
data on which I could make them, but I do not today make

any ruling on conflicts with the challenged directives
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1 or terminations and the governing statutes and
2 regulations save -- that is the Administrative Procedure
3 Act itself is a governing statute. Likewise, um, I am
4 not today going to endeavor to interpret any of the
5 governing regulations.
o There is evidence here that, um -- that these
7 directives are at least a part of the process that led
8 us to the terminations that, um, we are dealing with in
9 this case, there was some input of some sort by some
10 representative of DOGE. The Court makes no finding
11 either way -- either way as to that, but reserves its
12 right further to consider that matter.
13 The Court has expressed a concern, a very real
14 concern about discrimination here. I'll have more to
15 say about that after our break.
16 One of the things that concerns the Court is that
17 there i1s more than a little evidence here of, um,
18 discrimination on issues of women's health. I make no
19 such finding. I reserve the right to make that finding
20 should I come to be satisfied, by a fair preponderance
21 of the evidence, that such discrimination exists. So
22 those are the things I'm not making any findings on.
23 As to my remarks today, they are necessarily
24 conclusory. I've challenged the defendants for making
25 conclusory statements, and perhaps I'm going to make
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1 some, but I do so only in the interests of justice and
2 for expedition, I am satisfied that everything I say now
3 is fully supported by the evidentiary record, and, um,
4 in the full written opinion I will, um, have ample
5 recourse to that record. And I reserve my right to make
o further subsidiary, um, factual determinations, and draw
7 further legal conclusions. But what I say now decides
8 the points to which I speak, having in mind there's
9 going to be a full written opinion that will follow. So
10 let me address the first part of what I want to say.
11 The Court, on the administrative record, rules
12 that the parties before it have standing. The Court,
13 having carefully considered the briefs and the oral
14 arguments, treats the challenged directives as a whole,
15 as a process, does not break them down into discrete
16 paragraphs, and rules that when treated as a whole,
17 these directives constitute final agency action under
18 the Administrative Procedure Act, Sections 551 and 704.
19 When you look at these directives, 7 different
20 explanations are offered for agency action. The law, as
21 to the adequacy of such explanations, I -- I would take
22 it, though there are many cases, but the one I want to
23 refer to specifically is Judge Gorsuch's opinion for the
24 Court in Ohio vs. Environmental Protection Agency, found
25 at 603 United States at 279, um -- well the PIN cite
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1 will be 144 Supreme Court 2040 at 2024. And there,
2 speaking for the Court, Justice Gorsuch says:
3 "An agency" -- and I'm omitting citations. "An
4 agency action qualifies as, quote, 'arbitrary' or,
5 quote, 'capricious' if it is not, quote, 'reasonable'
6 and 'reasonably explained.' In reviewing an agency's
7 action under that standard, a Court is not, quote, 'to
8 substitute its judgment for that of the agency,' closed
9 qguote, but it must ensure, among other things, that the
10 agency has offered a satisfactory explanation for its
11 action, including a rational connection between the
12 facts found and the choice made. Accordingly, an agency
13 cannot simply ignore an important aspect of the
14 problem."
15 This Court finds and rules that the explanations
16 are bereft of reasoning virtually in their entirety.
17 These edicts are nothing more than conclusory,
18 unsupported by factual development.
19 Moreover, in -- as presented to this Court, there
20 is no reasoned argument as to the reliance interests of
21 the many parties affected. It's well to have recourse
22 precisely to the statute under which this Court -- the
23 Act of Congress under which this Court draws its
24 authority for the conclusions and rulings that the Court
25 makes.
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1 I quote paragraph -- not paragraph, Section 706,
2 "Scope of Review of the Administrative Procedure Act."
3 This -- this defines, in this aspect of the case, the
4 powers of this United States District Court in
5 circumstances. This power 1is derived directly from the
6 statute enacted by the people's representatives in both
7 Houses of Congress. It trumps any regulation. It
8 trumps any order, directive, or edict. Here is what it
9 says:
10 "To the extent necessary to decision and when
11 presented, the reviewing Court shall decide all relevant
12 guestions of law, interpret constitutional and statutory
13 provisions, and determine the meaning or applicability
14 of an agency action."
15 Then, in Paragraph 2, it empowers the Court to
16 "Hold unlawful and set aside agency action, findings,
17 and conclusions, found to be" -- and I here have
18 reliance on Subparagraph A, "arbitrary and capricious."
19 This Court rules that the determinations -- that
20 the challenged directives, excuse me, taken as a whole
21 are -- and each of them are, when taken as a whole,
22 arbitrary and capricious, they are of no force and
23 effect, they are void and illegal. And so are each of
24 the terminations before this Court declared arbitrary
25 and capricious, void, and of no effect, they are illegal
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1 and they are vacated and set aside.
2 I looked up and spotted Ms. Meeropol and I should
3 be specific.
4 I am not now deciding anything beyond the ruling I
5 just made. That does not mean that in further
6 consideration of the NOFO claims, I could not, or I
7 could not further analyze the argument that was made by
8 those plaintiffs. All I'm saying is I am not now doing
9 that, I'm not ready, nor am I sufficiently confident to
10 do it. I'm speaking only to those things about which I
11 -- a careful review satisfies me that on that ground --
12 on the grounds I have announced, I am confident in the
13 action that the Court takes.
14 Having done that, the Court, um, at least sitting
15 this afternoon, accepts the representation of the
16 government counsel, I'm sure made after careful
17 consideration, that he expects that the defendants
18 promptly will comply with the, um, decisions as to the
19 law made by this Court, and I'm relying on that. The
20 Court -- because the case goes on, the Court has
21 continuing jurisdiction. And if these -- this wvacation
22 of these particular grant terminations, the wvacation of
23 these directives, taken as a whole, um, does not result
24 in forthwith, um, disbursement of funds both
25 appropriated by the Congress of the United States and
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1 allocated heretofore by the defendant agencies, if that
2 doesn't happen forthwith, the Court has ample
3 jurisdiction.
4 But as I stated earlier, I do come from a kindler,
5 gentler period of jurisprudence when, if a Court of
6 competent jurisdiction -- and this Court is such a
7 court, declares the law authoritatively, executive
8 agencies are presumed to put that declaration into
9 effect, that's the authorization of the Congress in the
10 Administrative Procedure Act. And based on the
11 representation of counsel, I have every reason to
12 believe that will be done.
13 Now to give effect to the few conclusory findings
14 I have made and the rulings I have thus-far made, the
15 plaintiffs are charged with, forthwith, tomorrow will be
16 soon enough, um, preparing a partial but final judgment
17 as to these issues. I will enter that final judgment,
18 um, under Federal Rule of Civil Procedure 54 (d), in the
19 interests of justice so that there is a basis for an
20 immediate appeal, should anyone wish to appeal.
21 There is more to this case. I very much
22 understand that. I both welcome any such appeal, but it
23 is my duty to move as rapidly as careful and
24 conscientious analysis permits, and I believe I have
25 given it to so much of this action as I have just spoken
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1 to
2 I have more to say on another topic, but this is a
3 good time to stop and simply go around and see if there
4 are any questions. This 1is not a time to argue or seek
5 to reargue, Jjust are there any questions about what the
6 Court has found and ruled. Questions. And we'll go in
7 the order of the argument.
8 Mr. Cedrone?
9 (Pause.)
10 MR. CEDRONE: No, your Honor, I think it's clear.
11 THE COURT: Fine.
12 Mr. Parreno?
13 MR. PARRENO: No, your Honor, no gquestions.
14 THE COURT: And, Mr. Ports, any questions?
15 MS. PORTER: I want to make sure that we're clear
16 that this -- the order applies to all grants listed by
17 the plaintiffs, that's both sets of plaintiffs, as most
18 recently updated, um, any orders to set them aside and
19 terminate them, to vacate them, and set them aside.
20 So everything on that 1list?
21 THE COURT: That is the list to which I have
22 referenced. Your question is perfectly appropriate.
23 That's what I'm speaking about.
24 MS. PORTER: Okay, thank you, your Honor.
25 THE COURT: All right.
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Any other guestions?

MS. PORTER: Does this apply to, I guess, the
status of, um, grants listed where there have been no
action, no affirmative action by the agency other than
maybe, um --

THE COURT: I think I've made myself clear. I
have a list and I've acted on it.

MS. PORTER: Okay, thank you, your Honor.

THE COURT: All right.

Now I have something else to say.

MR. PARRENO: Your Honor, if I may?

THE COURT: Yes.

MR. PARRENO: What, um, just to make it clear,
what counsel on the other side has addressed has raised
another question for us, and perhaps if I may raise it
with the Court?

We wish to ask the Court for the opportunity to
provide one additional list of plaintiff members, grants
of plaintiff members that have not yet been provided to
the Court, and we're prepared to, um, provide that.

THE COURT: Work it out with them. If they
oppose, I will take that into account. But work it out
with them.

MR. PARRENO: Yes, thank you, your Honor.

THE COURT: Now there's another aspect of this
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1 case, a darker aspect, one that I take very seriously,
2 and it's this.
3 I could not -- I cannot, as a United States
4 District Judge, read this record without coming to the
5 conclusion, and I draw this conclusion -- I am hesitant
o to draw this conclusion, but I have an unflinching
7 obligation to draw it, that this represents racial
8 discrimination and discrimination against America's
9 LGBTQ community, that's what this is. I would be blind
10 not to call it out. My duty is to call it out. And I
11 do so.
12 Now clearly I have no hesitancy in enjoining
13 racial discrimination, I said during the course of the
14 argument, and it is the law and I must uphold it, and I
15 have no hesitancy in upholding it. The extirpation of
16 affirmative action is a legitimate government policy.
17 It is not a license to discriminate on the basis of
18 color. It simply is not. That's what the Civil War
19 amendments are about. Any discrimination, any
20 discrimination by our government is so wrong that it
21 requires the Court to enjoin it, and at an appropriate
22 time I'm going to do it.
23 Having said that, I welcome -- if the parties
24 wish, though I don't require any extension of the
25 record, evidence as to harm so that I may more carefully
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1 and accurately frame such an injunction. That's racial
2 discrimination.
3 It is palpably clear that these directives and
4 that the set of terminated, um, grants here also are
5 designed to, um, frustrate, to stop research that may
6 bear on the health -- we're talking about health here,
7 the health of Americans, of our LGBTQ community. That's
8 appalling. Having said it, I have very real guestions
9 about whether this Court has the power to enjoin it. I
10 do not assert such a power, though I find the record
11 will be clear to anyone that it has and is occurring
12 under this, um, under what's going on.
13 Now I'm speaking only of health care, I'm speaking
14 only of the parties before me, nothing else. I don't
15 have a record as to that. It's not the province of this
16 Court just to invade against discrimination. But on
17 this record, these two aspects of discrimination are so
18 clear that I would fail in my duty if I did not note it.
19 And so the parties are invited, as to those two
20 aspects and -- though I make no finding with respect to
21 it, any harm to the issues involving women's health.
22 Gender differences are an appropriate area of research
23 and research and, um, trying to advance the frontiers of
24 science so that all Americans have the best health care
25 that we can afford.
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1 You will meet and inform the Court as to when --
2 if any party wishes -- I am bound by case-in-
3 controversy, I say what I will receive evidence on, but
4 I do not require anything. I've said everything that I
5 am able to say. And while there's another phase to this
o case, on this discrimination issue, I am prepared to
7 receive evidence, but I do not require it.
8 If the parties wish to present evidence, you'll
9 inform me as to when you're prepared to begin such
10 evidentiary -- because defense counsel is correct, they
11 have the right to cross-examine as to that, and at least
12 as to any discrimination as to LGBTQ people, they -- it
13 may very well be that while I can recognize it and call
14 it out, I have no power to enter injunctions with
15 respect to it. But I'm certainly open to considering
16 that.
17 But let me say something about racial
18 discrimination here. I've never seen a record where
19 racial discrimination was so palpable. I've sat on this
20 bench now for 40 years, I've never seen government
21 racial discrimination like this. And I confine my
22 remarks to this record, to health care. And I ask
23 myself, how -- how can this be, because on this record
24 anyway, I don't see anyone pushing back against it?
25 I don't -- take a look at the people who have been
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1 named as defendants here, one of them is a cabinet-level
2 officer. The other one is, not the same individual, but
3 is now the Director of the National Institutes of
4 Health. And though I needed help as to what an "IC" is,
5 there are other distinguished, um, at the National
6 Institutes of Health level and their subsidiary
7 institutes, these are distinguished doctors, they are
8 people whose profession has been devoted to the American
9 people, to our society. All our society. They are all
10 American citizens.
11 Now I don't claim any high moral ground here. I'm
12 a United States District Judge, I have the protections
13 that the Founders wrote into the Constitution, along
14 with imposing upon me a duty to speak the truth in every
15 case, and I try to do that. And so I've asked myself,
16 what if I didn't have those protections? What if my Jjob
17 was on the line, my profession, all the career to which
18 I have devoted whatever poor skill I have, would I have
19 stood up against all of this? Would I have said, "You
20 can't do this, you are bearing down on people of color
21 because of their color. The Constitution will not
22 permit that." I see nothing in this record.
23 And, you know, when I ask myself that question,
24 without the protections of --
25 (Phone rings.)
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1 THE COURT: I was going pretty well there.

2 (Laughter.)

3 THE COURT: Okay.

4 -- without the protections of an independent

5 judiciary so necessary to our society, as I know my own
6 heart, I do not have an answer to that question, for

7 myself, and that makes me unutterably sad.

8 And so we're going to recess. But is it true of
9 our society as a whole, have we fallen so low? Have we
10 no shame?

11 We'll recess.

12 (Recess, 2:35 p.m.)

13
14
15
16
17
18
19
20
21
22
23
24

25
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3 I, RICHARD H. ROMANOW, OFFICIAL COURT
4 hereby certify that the forgoing transcript
5 record 1s a true and accurate transcription

6 stenographic notes, before Judge William G.

REPORTER,
of the
of my

Young, on

7 Monday, June 16, 2025, to the best of my skill and

8 ability.

10
11
12

/s/ Richard H. Romanow 06-23-25
13

RICHARD H. ROMANOW Date
14

15

16

17

18

19

20

21

22

23

24

25

A0160




_Case 1:25-cv-10814-WGY  Document 151  Filed 06/23/25 Page 1 of 65

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

COMMONWEALTH OF
MASSACHUSETTS, et al.,

Plaintiffs,
v No. 1:25-cv-10814-WGY

ROBERT F. KENNEDY, JR., et al.,

Defendants.

For all the reasons stated on the record on June 16, 2025, plaintiffs are entitled to judgment
on their claim that the Challenged Directives! and Resulting Grant Terminations? are arbitrary and

capricious in violation of the Administrative Procedure Act, 3 U.S.C. §706(2)(A). Pursuant to

! The “Challenged Directives” consist of (1) the February 10, 2025, directive entitled “Secretarial Directive on DEI-
Related Funding” reproduced at pp. 4-5 of the administrative record; (2) the February 12, 2025, memorandum entitled
“NIH Review of Agency Priorities Based on the New Administration’s Goals” reproduced at p. 9 of the administrative
record; (3) the February 13, 2025, memorandum entitled “Supplemental Guidance to Memo Entitled — NIH Review
of Agency Priorities Based on the New Administration’s Goals” reproduced at p. 16 of the administrative record; (4)
the February 21, 2025, memorandum entitled “Directive on NIH Priorities” and “Restoring Scientific Integrity and
Protecting the Public Investment in NIH Awards” reproduced at pp. 2930-2931 of the administrative record; (5) the
March 4, 2025, directive entitled “Staff Guidance - Award Assessments for Alignment with Agency Priorities—March
2025” reproduced at pp. 2135-2172 of the administrative record; (6) the March 13, 2025, directive entitled “Award
Revision Guidance and List of Terminated Grants via letter on 3/12” reproduced at pp. 1957-1968 of the
administrative record; and (7) subsequent revisions to the “Award Assessments for Alignment with Agency Priorities”
directive dated March 25 (reproduced at pp. 3216-3230 of the administrative record), May 7 (reproduced at pp. 3547—
3581 of the administrative record), May 15 (reproduced at pp. 3516-3546 of the administrative record), and undated
(reproduced at pp. 3231-3350 of the administrative record).

2 The term “Resulting Grant Terminations™ refers to any terminations of grants (including subawards) awarded by the
National Institutes of Health (including any of NIH’s constituent institutes and centers) to any plaintiff state (including
any plaintiff state’s instrumentalities, public colleges and universities, subdivisions, counties, and municipalities) on
the basis of one or more of the Challenged Directives, the Challenged Directives as a whole, or any of the reasoning
therein. For purposes of this definition, a “termination” includes failure to award a non-competing continuation of a
grant. The Resulting Grant Terminations include those specific grant terminations that plaintiffs identified in the
spreadsheet submitted to the Court and served upon defendants on June 13, 2025, which spreadsheet it attached hereto
as Exhibit A.
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Federal Rule of Civil Procedure 54(b), and for all the reasons stated on the record, the Court finds

that there is no just reason to delay entry of judgment on that claim.
It is therefore ORDERED, ADJUDGED, and DECREED that:

I The Challenged Directives as a whole are arbitrary and capricious in violation of 5
U.S.C. §706(2)(A). Thus, the Challenged Directives as a whole are void, illegal,
and of no force and effect and are hereby vacated and set aside pursuant to §706(2).

II. The Resulting Grant Terminations are arbitrary and capricious in violation of 5
U.S.C, §706(2)(A). Thus, the Resulting Grant Terminations are void, illegal, and
of no force and effect, and are hereby vacated and set aside pursuant to §706(2).

III.  Judgment shall enter in favor of plaintiffs and against defendants on Count 3 of the
Amended Complaint.

IV.  The Court retains jurisdiction to enforce this judgment.

The Clerk is directed to enter judgment in conformity with the foregoing forthwith.

June 23, 2025 y P
HON. WILLI Gab UNG
Judge of the Unfted States
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

AMERICAN PUBLIC HEALTH
ASSOCIATION; IBIS REPRODUCTIVE
HEALTH; INTERNATIONAL UNION,
UNITED AUTOMOBILE, AEROSPACE,
AND AGRICULTURAL IMPLEMENT
WORKERS (UAW); BRITTANY
CHARLTON; KATIE EDWARDS; PETER
LURIE; and NICOLE MAPHIS,

Plaintiffs,
Case No. 1:25-cv-10787-WGY
V.

NATIONAL INSTITUTES OF HEALTH;
JAY BHATTACHARYA, in his official
capacity as Director of the National Institutes
of Health, UNITED STATES
DEPARTMENT OF HEALTH AND
HUMAN SERVICES; and ROBERT F.
KENNEDY, JR,, in his official capacity as
Secretary of the United States Department of
Health and Human Services,

Defendants.

[PROPOSED] RULE 54(b) PARTIAL FINAL JUDGMENT

For all the reasons stated on the record on June 16, 2025, Plaintiffs American Public Health
Association (“APHA”), Ibis Reproductive Health, International Union, United Automobile,
Aerospace, and Agricultural Implement Workers (“UAW?™), Brittany Charlton, Katie Edwards,
Peter Lurie, and Nicole Maphis (collectively, “Plaintiffs™) are entitled to judgment on their claim

that the challenged “Directives” (specified below in paragraphs 1(a)-(j)) and “Resulting Grant
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Terminations™' are arbitrary and capricious in violation of the Administrative Procedure Act, 5
U.S.C. § 706(2)(A). Pursuant to Federal Rule of Civil Procedure 54(b), and for all the reasons
stated on the record, the Court finds that there is no just reason to delay entry of judgment on that
claim.

It is hereby ORDERED, ADJUDGED, AND DECREED that:

1. The following Directives from the National Institute of Health (“NIH”) and U.S.
Department of Health & Hhman Services (“HHS”), taken as a whole, are DECLARED to
be final agency action, arbitrary and capricious, and unlawful, in violation of 5 U.S.C. §
706(2)(A):

a. The February 10, 2025 directive issued by the Acting Secretary of HHS entitled
“Secretarial Directive on DEI-Related Funding.” AR0004-05.2

b. The February 12, 2025 memorandum entitled “NIH Review of Agency Priorities
Based on the New Administration’s Goals.” AR0009.

c. The February 13, 2025 memorandum entitled “Supplemental Guidance to Memo
Entitled NIH Review of Agency Priorities Based on the New Administration’s
Goals.” AR0016.

d. The February 21, 2025 “Directive on NIH Priorities” entitled “Restoring Scientific
Integrity and Protecting the Public Investment in NIH Awards.” AR2930-31.

e. The March 4, 2025 memorandum issued by NIH, entitled “Staff Guidance — Award
Assessments for Alignment with Agency Priorities — March 2025.” AR2136-42.

f. The March 13, 2025 directive issued by Michelle Bulls, entitled “Award Revision
Guidance and List of Terminated Grants via letter on 3/12.” AR1957-68.

! The term “Resulting Grant Terminations” refers to any terminations of any grants (including
subawards and supplements) of Plaintiffs or members of Plaintiff associations APHA and UAW
by the National Institutes of Health (including any of NIH’s constituent institutes and centers), on
the basis of one or more of the Challenged Directives, the Challenged Directives as a whole, or
any of the reasoning therein, but specifically limited to, those specific grant terminations, including
non-competitive renewals, that Plaintiffs identified in the spreadsheets submitted to the Court and
served upon defendants on May 27, 2025 and June 13, 2025, which spreadsheets are Attached
hereto as Exhibits A and Exhibit B, respectively.

2 References herein to the administrative record produced by Defendants on June 2, 2025 match
the page numbers in the record (e.g., “AR0004” corresponds to “NIH_GRANTS_000004").

2
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. The March 20, 2025 memorandum issued by Sean R. Keveney, the Acting General

Counsel at HHS, entitled “Termination of COVID-19 Grants.” AR2591.

. The March 25, 2025 memorandum issued by NIH, entitled “NIH Grants

Management Staff Guidance — Award Assessments for Alignment with Agency
Priorities — March 2025.” AR3218.

The May 7, 2025 memorandum issued by Michelle Bulls, entitled “NIH Grants
Management Staff Guidance — Award Assessments for Alignment with Agency
Priorities — DRAFT.” AR3547-77.

The May 15, 2025 memorandum issued by Michelle Bulls, entitled “NIH Grants
Management Staff Guidance — Award Assessments for Alignment with Agency
Priorities - DRAFT.” AR3516-46.

. The undated memoranda titled “NIH Grants Management Staff Guidance — Award

Assessments for Alignment with Agency Priorities — Draft.” AR3231-3350.

2. Pursuant to 5 U.S.C. § 706(2), the Directives set forth in Paragraphs 1(a)-(j) of this

Judgment are hereby OF NO EFFECT, VOID, ILLEGAL, SET ASIDE AND

VACATED.

3. The Resulting Grant Terminations pursuant to the Directives are DECLARED to be

unlawful, arbitrary and capricious final agency actions under 5 U.S.C. § 706(2)(A).

4. Pursuant to 5 U.S.C. § 706(2), the Resulting Grant Terminations are hereby OF NO

EFFECT, VOID, ILLEGAL, SET ASIDE AND VACATED.

5. Judgment shall enter in favor of Plaintiffs and against Defendants on Count I.A and 1.C of

the Complaint.

6. The Court retains jurisdiction to enforce this Judgment.

The Clerk is directed to enter judgment in conformity with the foregoing forthwith.

June 23,2025 1/

A0165

HON. WILL :
Judge of the United Statgs



Case 1:25-cv-10787-WGY  Document 151

Filed 07/02/25 Page 1 of 103

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

AMERICAN PUBLIC HEALTH ASSOCIATION;

IBIS REPRODUCTIVE HEALTH;
INTERNATIONAL UNION, UNITED
AUTOMOBILE, AEROSPACE, AND
AGRICULTURAL IMPLEMENT

WORKERS (UAW); BRITTANY CHARLTON;

KATIE EDWARDS; PETER LURIE; and
NICOLE MAPHIS,

Plaintiffs,
V.

NATIONAL INSTITUTES OF HEALTH;

JAY BHATTACHARYA, in his official

capacity as Director of the
National Institutes of Health;

UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES; and ROBERT F.

KENNEDY, JR., in his official
capacity as Secretary of the

United States Department of Health

and Human Services,

Defendants.

W \o/ \o/ o/ o/ o/ o/ o/ o/ o/ o/ N/ /N N\ N\ N\

COMMONWEALTH OF MASSACHUSETTS;
STATE OF CALIFORNIA; STATE OF
MARYLAND; STATE OF WASHINGTON;
STATE OF ARIZONA; STATE OF
COLORADO; STATE OF DELAWARE;
STATE OF HAWAIL ‘1; STATE OF
MINNESOTA; STATE OF NEVADA;
STATE OF NEW JERSEY; STATE OF
NEW MEXICO; STATE OF NEW YORK;
STATE OF OREGON; STATE OF RHODE
ISLAND; and STATE OF WISCONSIN,
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CIVIL ACTION NO.
25-10814-WGY

Plaintiffs,
V.

ROBERT F. KENNEDY, JR., in his
official capacity as Secretary of
Health and Human Services;

UNITED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVICES;
JAYANTA BHATTACHARYA, i1n his
official capacity as Director of
the National Institutes of Health;
NATIONAL INSTITUTES OF HEALTH;
NATIONAL CANCER INSTITUTE;
NATIONAL EYE INSTITUTE;

NATIONAL HEART, LUNG, AND BLOOD
INSTITUTE; NATIONAL HUMAN GENOME
RESEARCH INSTITUTE; NATIONAL
INSTITUTE ON AGING; NATIONAL
INSTITUTE ON ALCOHOL ABUSE AND
ALCOHOLISM; NATIONAL INSTITUTE

OF ALLERGY AND INFECTIOUS
DISEASES; NATIONAL INSTITUTE OF
ARTHRITIS AND MUSCULOSKELETAL AND
SKIN DISEASES; NATIONAL

INSTITUTE OF BIOMEDICAL IMAGING
AND BIOENGINEERING; EUNICE KENNEDY
SHRIVER NATIONAL INSTITUTE OF
CHILD HEALTH AND HUMAN
DEVELOPMENT; NATIONAL INSTITUTE
ON DEAFNESS AND OTHER
COMMUNICATION DISORDERS;

NATIONAL INSTITUTE OF DENTAL

AND CRANIOFACIAL RESEARCH;
NATIONAL INSTITUTE OF DIABETES
AND DIGESTIVE AND KIDNEY
DISEASES; NATIONAL INSTITUTE

ON DRUG ABUSE; NATIONAL

INSTITUTE OF ENVIRONMENTAL

HEALTH SCIENCES; NATIONAL
INSTITUTE OF GENERAL MEDICAL
SCIENCES; NATIONAL INSTITUTE OF
MENTAL HEALTH; NATIONAL INSTITUTE
ON MINORITY HEALTH AND HEALTH
DISPARITIES; NATIONAL INSTITUTE
OF NEUROLOGICAL DISORDERS AND

N/ o/ \o/ o/ o/ o/ o/ o/ /o /N N/ NN NN N NN\ N NN\ N\ NN\ NN\ N\ N\
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A0167



Case 1:25-cv-10787-WGY  Document 151  Filed 07/02/25 Page 3 of 103

STROKE; NATIONAL INSTITUTE OF
NURSING RESEARCH; NATIONAL LIBRARY
OF MEDICINE; NATIONAL CENTER FOR
ADVANCING TRANSLATIONAL SCIENCES;
JOHN E. FOGARTY INTERNATIONAL
CENTER FOR ADVANCED STUDY

IN THE HEALTH SCIENCES; NATIONAL
CENTER FOR COMPLEMENTARY AND
INTEGRATIVE HEALTH; and CENTER

FOR SCIENTIFIC REVIEW,

Defendants.

o \o/ o/ o/ o/ o/ o/

YOUNG, D.J. July 2, 2025
FINDINGS OF FACT, RULINGS OF LAW, AND
ORDER FOR PARTIAL SEPARATE AND FINAL JUDGMENT
l. INTRODUCT ION
These consolidated actions are two of many in this
district, and across the Nation, claiming that current Executive
Branch policies, mostly through Executive Orders, have been
implemented by various agencies in violation of the
Administrative Procedure Act, statutory law, and the
Constitution. Based upon the evidence presented at the hearing
on the APA claims and bench trial of the remainder, this Court
concludes what has been occurring at the Department of Health
and Human Services (“‘HHS”) and the National Institutes of Health
(“NIH”) with respect to its disruption of grants, the grant

making process and the pipeline of future scientists by

[3]
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forbidding by fiat certain topics, Is on this Administrative
Record, i1llegal under the Administrative Procedure Act (“APA™).
After this Court collapsed the separate motions for
preliminary injunctions into a single consolidated trial
pursuant to Rule 65(a), and after hearing on the Administrative
Procedure Act claims and a bench trial on the Constitutional
claims (Phase One), in both actions save -- for the APA delay
claims (Phase Two), the Court provides its findings of fact and
rulings of law pursuant to Rule 52(a) of the Federal Rules of
Civil Procedure as to Phase One.
I1. PROCEDURAL HISTORY

In American Public Health Association et al. v. the

National Institutes of Health et al., Civ No. 25-10787 (“the

10787 Action”), the American Public Health Association
(““APHA’), I1bis Reproductive Health, the International Union,
United Automobile, Aerospace, and Agricultural Implement
Workers, Dr. Brittany Charlton, Dr. Katie Edwards, Dr. Peter
Lurie, and Dr. Nicole Maphis (collectively, “the APHA
Plaintiffs”) seek declaratory and injunctive relief against the
National Institutes of Health (““the NIH”), NIH Director Jay
Bhattacharya in his official capacity, and Secretary of Health
and Human Services Robert F. Kennedy, Jr. in his official

capacity.

[4]
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Similarly, in Commonwealth of Massachusetts et al. v.

Kennedy et. al., Civ No. 25-10814 (““the “10814 Action), the

Commonwealth of Massachusetts along with 15 other States!?
(referred to collectively as “the State Plaintiffs”), sue
Secretary Kennedy, the Director Bhattacharya, and the federal
institutes and centers? (in both actions the defendants are
referred here collectively as “the Public Officials” and the

APHA Plaintiffs and State Plaintiffs referred to collectively as

1 In addition to the Commonwealth of Massachusetts, the
State of California, the State of Maryland, the State of
Washington, the State of Arizona, the State of Colorado, the
State of Delaware, the State of Hawail ‘1, the State of Minnesota,
the State of Nevada, the State of New Jersey; the State of New
Mexico; the State of New York, the State of Oregon, the State of
Rhode Island; and the State of Wisconsin join as plaintiffs.

2 Those ICs are: the National Cancer Institute, the
National Eye Institute, the National Heart, Lung, and Blood
Institute, the National Human Genome Research Institute, the
National Institute on Aging, the National Institute on Alcohol
Abuse and Alcoholism, the National Institute of Allergy and
Infectious Diseases, the National Institute of Arthritis and
Musculoskeletal and Skin Diseases, the National Institute of
Biomedical Imaging and Bioengineering, the Eunice Kennedy
Shriver National Institute of Child Health and Human
Development, the National Institute on Deafness and Other
Communication Disorders, the National Institute of Dental and
Craniofacial Research, the National Institute of Diabetes and
Digestive and Kidney Diseases, the National Institute on Drug
Abuse; the National Institute of Environmental Health Sciences,
the National Institute of General Medical Sciences, the National
Institute of Mental Health, the National Institute on Minority
Health and Health Disparities, the National Institute of
Neurological Disorders and Stroke, the National Institute of
Nursing Research, the National Library of Medicine, the National
Center for Advancing Translational Sciences, the John E. Fogarty
International Center for Advanced Study in the Health Sciences,
the National Center for Complementary and Integrative Health,
and the Center for Scientific Review.

[5]
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“the Plaintiffs”). Both actions arise from the NIH’s newly-
minted war against undefined concepts of diversity, equity and
inclusion and gender identity, that has expanded to include
vaccine hesitancy, COVID, influencing public opinion and climate
change.

The actions were randomly reassigned to this Court on May
1, 2025. Elec. Notice Reassignment, ECF No. 99. The Court
collapsed the motions into a trial on the merits pursuant to
Rule 65(a) of the Federal Rules of Civil Procedure.3 The Court
has ruled on jurisdictional issues and a broader motion to
dismiss. See Mem. & Order, “10787 Action, ECF No. 84; Mem. &
Order, “10817 Action, ECF No. 105.

The trial was divided into two phases largely based on the
APA claims, but each phase including other claims: Phase One,
APA Section 706(2) (primarily arbitrary and capricious claims)
and concomitant statutory and constitutional claims), and Phase
Two, Section 706(1) (primarily the delay claims).

The Court held a full hearing and bench trial as to Phase

One. At the conclusion of the trial of Phase One, the Court

3 The Court acknowledges that its usual process is
expeditious, i1t observes that while this matter has proceeded to
trial, injunctive relief has recently issued as to other actions
relating to HHS’s and the NIH’s actions. See New York v.
Kennedy, No. 25-CV-196-MRD-PAS, 2025 WL 1803260, at *13 (D.R.I.
July 1, 2025); Massachusetts v. Nat"l Institutes of Health, 770
F. Supp. 3d 277 (D. Mass. 2025) (Kelley, J.), judgment entered,
No. 1:25-CV-10338, 2025 WL 1063760 (D. Mass. Apr. 4, 2025).

[6]1
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ruled from the bench that the Challenged Directives taken as a
whole, were arbitrary and capricious final agency action, as
well as were the terminations of the grants in accordance
therewith; the Court took the rest of the matter under
advisement. The Court now provides its complete findings of
fact and rulings of law as to so much of Phase One as pertains

to the APA claims raised therein and addressed from the bench4 as

4 Time is of the essence in this equity case. For that
reason, the Court entered a partial judgment under Fed. R. Civ.
P. 54(b) to allow for a prompt appeal of a “clean” decision on
the APA claims. Partial Final Judgment, “10787 Action, ECF No.
138; Partial Judgment, “10814 Action, ECF No. 151. Quite
properly, the Public Officials have promptly appealed. Notice
of Appeal, “10787 Action, ECF No. 139; Notice of Appeal “10814
Action, ECF No. 152. The Public Officials sought a stay pending
the appeal, which this Court denied. See Order, “10787 Action,
ECF No. 147; Order, “10814 Action, ECF No. 160.

On the ground, while the HHS continues to repeat its now-
familiar dirge of empty triumphalism, see
https://www.reuters.com/business/healthcare-
pharmaceuticals/federal -judge-says-trump-cuts-nih-grants-are-
illegal-politico-reports-2025-06-16/, the NIH appears to be
working in good faith to reassemble 1ts grant-making machinery.
See e.g., https://www.nytimes.com/2025/06/25/science/nih-grant-
terminations-halted.html;
https://www.science.org/content/article/nih-will-reinstate-900-
grants-response-court-order;
https://www.masslive.com/news/2025/06/20-nih-grants-restored-to-
umass-system-after-judge-rules-against-trump-admin._html

More is required to be done on Phase One. In addition to
ruling on Constitutional law questions, the Court must address:

Racial Discrimination — Constitutionally Prohibited

The Court has found as fact that there was pervasive racial
discrimination in selecting grants for termination. It needs to

[7]
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fashion a permanent injunction to prevent any continuation of
this practice.

Gender Discrimination — Statutorily Prohibited

Speaking from the bench following closing arguments, the
Court had not sufficient time to analyze and reflect on the
administrative record such that it could make a finding of
gender discrimination. Now It has.

The Court finds by a fair preponderance of the evidence
that the grant terminations here at iIssue demonstrate an
unmistakable pattern of discrimination against women’s health
issues. The Court thus needs to afford the parties a chance to
present evidence of the harm resulting from such terminations
and, in the absence of such evidence, whether this is one of
those cases “likely of repetition but evading review.”

LGBTQ+ Discrimination — No Federal Remedy

This Court’s factual finding that there has been extensive
discrimination against everyone whose lived experience of their
sexuality i1s iIn any way different from the executive orthodoxy
expressed in the President’s fiat, see Exec. Order 14168, 90
Fed. Reg. 8615 (Jan. 20, 2025), is fully affirmed. What changed
in the days following this Court’s finding i1s the Supreme
Court’s teaching concerning these matters. 1 had thought the
factual finding warranted a more complete equal protection
analysis. The decision in United States v. Skrmetti, 145 S. Ct.
1816, 1832 (2025) quite clearly forecloses such analysis.
Justice Barrett’s concern about imprecision in language
addressing these matters, and the skepticism of Justices Thomas
and Alito about the role of science, Id. at 1851 (Barrett, J.,
concurring); 1852 (Thomas, J., concurring), 1867 (Alito, J.,
concurring) leads this Court to conclude that, while here there
is federal government discrimination based on a person’s status,
not all discrimination iIs pejorative. After all, setting the
voting age, excluding felons from the franchise, and regulating
a young person’s access to obscene material, see Free Speech
Coal., Inc. v. Paxton, No. 23-1122, 2025 WL 1773625, at *9 (U.S.
June 27, 2025); Simmons v. Galvin, 575 F.3d 24, 42 (1st Cir.
2009), all “discriminate” based upon an individual’s status.
They all fall within the state’s police powers. This Court is
thus not warranted iIn considering injunctive relief as to an
officer of the United States on this ground (despite the fact
that these grant determinations were here arbitrary and

8l
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required under Rule 52(a) of the Federal Rules of Civil
Procedure.
I11. FINDINGS OF FACT

A. The National Institutes of Health — The World
Standard of Research

The HHS is an Executive Agency of the United States. See
generally, 42 U.S.C. 8§ 350l1la et seq. The National Institutes of
Health is an agency of the HHS, and is comprised of 27 separate
institutes and centers (“ICs”) that focus on certain diseases or
human body systems.

The NIH is run by its Director. Under the Director, there
are five deputy directors: (1) Principal Deputy Director; (2)
Deputy Director for Intramural Research; (3) Deputy Director of
Extramural Research; (4) Deputy Director for Management; and (5)
Deputy Director for Program Coordination, Planning, and
Strategic Initiatives. See https://www.nih.gov/about-
nih/organization/nih-leadership.

Congress, through the Public Health Service Act (““the
PHSA”), 42 U.S.C. 8§ 201 et seq., mandates that the Secretary of

HHS promote research “relating to the causes, diagnosis,

capricious under the APA) because, at least as to puberty
blockers, what is a denial of equal protection of the laws in
some states i1s sound public policy In Tennessee.

This Court regrets serving up matters for appeal on a
piecemeal basis but the exigencies of an equitable action and
unfolding reality require it.

[°]
AO0174



Case 1:25-cv-10787-WGY  Document 151  Filed 07/02/25 Page 10 of 103

treatment, control, and prevention of physical and mental
diseases and impairments,” including by, among other things and
relevant here, offering “grants-in-aid to universities,
hospitals, laboratories, and other public or private
institutions, and to individuals.” 42 U.S.C. 8241(a)(3). The
NIH has similar statutory mandates. 42 U.S.C. 88 282(b),
284(b).

Congress requires the NIH operate predictably and with
stability, not just for i1ts understanding of how the NIH 1s
fulfilling i1ts duties to the American people, but also to
provide a predictable path for researchers. Specifically,
Congress by statute requires the NIH to provide a “National
Institutes of Health Strategic Plan” (the “Strategic Plan™)
every six years in order ““to provide direction to [the NIH’s]
biomedical research investments.” 1d. 8282(m)(1).

The Strategic Plan’s purpose is manifold: providing
direction to NIH”s research investment, increasing efficiencies
across the ICs, leveraging scientific opportunity, and advancing

biomedicine. 1d. 5

5 Section 282(m)(1) provides:

[A]Jt least every 6 years . . . the Director of the
National Institutes of Health shall develop and submit
to the appropriate committees of Congress and post on
the Internet website of the National Institutes of
Health, a coordinated strategy (to be known as the
“National Institutes of Health Strategic Plan”) to

[10]
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The Strategic Plan forms the foundation of the NIH’s work.
Indeed, NIH is mandated to “ensure that scientifically based
strategic planning is implemented in support of research
priorities as determined by the agencies of the National
Institutes of Health, and through the development,
implementation, and updating of” the Strategic Plan. 42 U.S.C.
§ 282(b)(5) (emphasis added).

The Strategic Plan is required to “identify strategic
priorities and objectives in biomedical research” of areas such
as assessment of the “state of biomedical and behavioral
research” and opportunities therein, “priorities and objectives
to advance the treatment, cure and prevention of health
conditions,” “emerging scientific opportunities,” “health
challenges” and “scientific knowledge gaps.” 42 U.S.C. §
282(m)(2)(A). The Strategic Plan is also required to identify
“near-.mid-,and long term scientific needs.” Id.

The Strategic Plan is a statutorily imposed collaboration,

requiring the NIH to consult “with the directors of the national

[(1)] provide direction to the biomedical research
investments made by the National Institutes of Health,
[(2)] to facilitate collaboration across the
institutes and centers, [(3)] to leverage scientific
opportunity, and [(4)] to advance biomedicine.

42 U.S.C. 8§ 282(m) (emphasis added).

[11]
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research institutes and national centers, researchers, patient
advocacy groups, and industry leaders.” 42 U.S.C. 8§ 282(m)(4)

Congress historically has paid close attention to i1ts tax-
dollar investments in medical, health and behavioral research.
In some cases, It has expressed its research priorities directly
in the PHSA, see e.g. Section 283(p). For example, Congress has
by statute created ICs dedicated to certain systems, and
minority populations.

The NIH is the primary source of federal funding for
biomedical research iIn the United States, and is the largest
public funder of biomedical research in the world. Due to its
operations, NIH has contributed to profound medical
breakthroughs and through its funding trains future generations
of scientists. It iIs tax-payer investment in the health and
welfare not just of Americans, but humanity. Broadly, the NIH
performs research within federal facilities, also called
“intramural” research. 1t also supports research through
funding of competitive grants to researchers and institutions
outside the federal system. This is known as “extramural”
research, and i1s what is at issue in these consolidated actions.

The NIH’s process to allocate funding from Congress for
extramural research is covered by several statutes and
regulations. See 42 C.F.R. 8 52 et seq.; . The Court presumes

the parties” familiarity with the process, but broadly, with

[12]
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respect to extramural research, researchers must apply to the
NIH for funding. The NIH, in line with i1ts priorities, iInvites
proposals for grants through what is known as “Notice of Funding
Opportunity” (“NOFO”). In simple terms, the applications go
through a three-step process: a scientific review group, and if
successtul, then to the advisory council. If the application is
approved by the advisory council, their recommendation proceeds
to the IC’s director who makes the ultimate funding decision.
Grants are, understandably, oftentimes not a one-time
event. Research takes time, often requiring continuation grants
or multiple grants. The NIH’s framework of stability and
predictability has proven itself time and again over the past
several decades over multiple administrations. It iIs one reason
the United States, through the support of the hard-working
government workers at HHS and the NIH, in partnership with the
scientific research community, has been unsurpassed In iIts
contributions to breakthroughs in science that have enhanced our
lives. To be sure, there are priorities, as funding is not
unlimited, and administrations each have differing views on what
those priorities ought be, but the NIH’s priority changes have
been predictable. What is clear is that Congress intends for
the NIH to operate with Congressional oversight and certainly
some statutory direction, but by and large leaves the science to

the scientists. Indeed, the American people have enjoyed a

[13]
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historical norm of a largely apolitical scientific research
agency supporting research in an elegant, merit-based approach
that benefits everyone.

That historical norm changed on January 20, 2025. The new
Administration began weaponizing what should not be weaponized —
- the health of all Americans through its abuse of HHS and the
NIH systems, creating chaos and promoting an unreasonable and
unreasoned agenda of blacklisting certain topics, that on this
Administrative Record, has absolutely nothing to do with the
promotion of science or research.

B. Timeline of Events

1. January 20, 2025 — January 21, 2025 -- Executive
Orders 14151, 14168, and 14173 are issued.

The Executive Branch decided early on, through Executive
Orders, to focus on eradicating anything that it labels as
Diversity, Equity and Inclusion (“DEI’”), an undefined enemy. No
one has ever defined i1t to this Court — and this Court has
asked multiple times. Indeed, as will be demonstrated, while
the Executive, HHS, and the NIH certainly identify the acronym
DElI and i1ts component words, it’s definition is purely circular
reasoning: DEI is DEI. It also is focused on gender identity as
a priority, proclaiming through Executive Orders its concerns.
The Executive Branch, of course, has every right to espouse its

views, and this Court opines on neither their veracity nor

[14]
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wisdom. Nevertheless, the Executive Orders lay the groundwork
for what occurred at HHS and the NIH.
a. Executive Order 14151

On January 20, 2025, the President issued Executive Order
No. 14151, entitled "Ending Radical and Wasteful Government DEI
Programs and Preferencing.’” Exec. Order 14151, 90 Fed. Reg.
8339 (Jan. 20, 2025) (“EO 14151). EO 14151 focuses on ending
what the Executive views as a perceived “infiltration” of the
federal government of “illegal and immoral discrimination
programs of the Biden Administration going by the name
“‘Diversity, Equity and Inclusion””. Id. EO 14151 posits that
DEl is mutually exclusive to “serving every person with equal
dignity and respect.” 1d. Under the guise of “making America
great,” EO 14151 instructs the Attorney General and others to
"coordinate the termination of all discriminatory programs,
including illegal DEI and "diversity, equity, inclusion, and
accessibility® (DEIA) mandates, policies, programs, preferences,
and activities In the Federal Government, under whatever name
they appear.”™ 1d. EO 14151 does not define DEI. Additionally,
and pertinent here, E014151 directs each federal agency head to
"terminate, to the maximum extent allowed by law, all "equity-
related” grants or contracts' within 60 days. 1d. This too has
broad, undefined contours. As one Court recently noted, ““[t]he

vagueness of the term “equity-related” grants or contracts

[15]
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invites arbitrary and discriminatory enforcement and does not
provide sufficient notice to grantees as to what types of speech
or activity they must avoid to prevent termination of their
grants or contracts -- compelling grantees and grant applicants
to steer far too clear of the forbidden area of anything related

to the broad and undefined term of equity.”” San Francisco

A.1.D.S. Found. v. Trump, No. 25-CV-01824-JST, 2025 WL 1621636,

at *21 (N.D. Cal. June 9, 2025) (cleaned up).

b. Executive Order 14168

On January 20, 2025, the President also issued Executive
Order 14168, '"Defending Women from Gender ldeology Extremism and
Restoring Biological Truth to the Federal Government.' The
President claims that women need protection from transgender
persons:

Efforts to eradicate the biological reality of sex

fundamentally attack women by depriving them of their

dignity, safety, and well-being. The erasure of sex

in language and policy has a corrosive impact not just

on women but on the validity of the entire American

system. Basing Federal policy on truth is critical to

scientific inquiry, public safety, morale, and trust

in government itself.
Exec. Order 14168, 90 Fed. Reg. 8615 (Jan. 20, 2025) (“EO
14168”). The EO goes on to proclaim that ""gender ideology"
somehow "‘replaces the biological category of sex with an ever-

shifting concept of self-assessed gender identity,"” that it is a

“false claim,” and that "includes the idea that there is a vast

[16]
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spectrum of genders that are disconnected from one"s sex."™ 1d.
82(f). Pertinent here, the Executive seeks to stamp ‘“gender
1deology” out: “Federal funds shall not be used to promote
gender ideology. Each agency shall assess grant conditions and
grantee preferences and ensure grant funds do not promote gender
ideology.” 1d. 83(f).
C. Executive Order 14173

On January 21, 2025, President issued Executive Order No.
14173, entitled "Ending 1llegal Discrimination and Restoring
Merit-Based Opportunity.'” Exec. Order 14173, 90 Fed. Reg. 8633
(Jan. 21, 2025) (“EO 141737). Similar to EO 14151, EO 14173
purportedly seeks to end "immoral race- and sex-based
preferences under the guise of so-called [DEI] or [DEIA]," and
the order requires the Director of the OMB to "[e]xcise
references to DEl and DEIA principles, under whatever name they
may appear, from Federal acquisition, contracting, grants, and
financial assistance procedures™ and to "[t]erminate all
"diversity,” “equity,” “equitable decision-making,® “equitable
deployment of financial and technical assistance,® "advancing
equity,” and like mandates, requirements, programs, oOr
activities, as appropriate.” 1d. There is, conspicuously, no

definition of DEI.

[17]
A0182



Case 1:25-cv-10787-WGY  Document 151  Filed 07/02/25 Page 18 of 103

2. January 21, 2021, The Pause Directive.

On January 21, 2025, HHS Acting Secretary Dorothy Fink
(““Acting Secretary Fink), appointed January 20, 2025, ordered
an immediate communication pause until February 1, 2025. R. 1.

(““the Pause Directive™).

[18]
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R. 1-2.6 Although referenced for completeness, this Challenged
Directive relates to Phase 2 of this Action, so will not be

discussed further at this time.

3. February 10, 2025 -- The Secretarial Directive —
Challenged Directive 2

On February 10, 2025, Acting Secretary Fink, issued the
following “Secretarial Directive on DEl-Related Funding” (““the

Secretarial Directive”):

6 Stylistically, this Court usually avoids inserting full
documents in its opinions lest bulk substitute for analysis.
Here, however, no paraphrasing can replace the originals and
convey what was actually going on.

[20]
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R. 4-5. In what will be a common theme throughout the agency
action, Dr. Fink chose not to define DEl at all, but merely
echoed the EOs, lumping DEI -- whatever DEl is -- as somehow
“discriminatory” in nature. |Id. Presumably, Dr. Fink, a highly
educated physician and acclaimed researcher,’ understood the
downstream effects of the absence of definition. There iIs
conspicuously nothing else in the Administrative Record

concerning the Secretarial Directive.

7 Dr. Fink is currently Deputy Assistant Secretary for
Women”s Health and Director of the Office of Women’s Health in
the Office of the Assistant Secretary for Health at HHS. Her
biography i1s located https://womenshealth.gov/about-us/who-we-
are/leadership/dr-dorothy-fink.

[22]
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4, February 12, 2025 -- The Lauer Memoranda

In the ensuing days, federal courts issued temporary
restraining orders against, among others, the NIH. In response,
on February 12, 2025, Dr. Michael S. Lauer (“Dr. Lauer’), then-
Deputy Director for Extramural Research at the NIH and Michelle
G. Bulls, NIH Chief Grants Management Officer (“CGMO Bulls™),
issued to the ICs a memorandum stating that NIH "is in the
process of reevaluating the agency®s priorities based on the
goals of the new administration.” R. 9. That memorandum states
that the "NIH will effectuate the administration®s goals over
time, but given recent court orders, this cannot be a factor in
[Institutions and Centers”] funding decisions at this time."
Id. The memorandum also promised "[a]dditional details on
future funding actions related to the agency®s goals will be

provided under a separate memo." Id. The memorandum in Ffull:

[23]
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R.9. The Court views this memorandum as hardly a ringing
endorsement of HHS’s Secretarial Directive of the Executive

Orders.

[24]
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Nevertheless, that new guidance came the next day. On
February 13, 2025, Dr. Lauer and CGMO Bulls issued another
memorandum to ICs Chief Grant Management Officers, that
announced "hard funding restrictions™ on "awards where the
program promotes or takes part iIn diversity, equity, and
includsion [sic] (°DEI") initiatives”™ with restrictions applying
"to new and continuation awards made on or after February 14,
2025." R. 16. The memorandum also states that, "[1]Ff the sole
purpose of the grant, cooperative agreement, other transaction
award (including modifications), or supplement supports DEI
activities, then the award must be fully restricted. The
restrictions will remain in place until the agency conducts an
internal review for payment integrity.” 1d. The February 13,

2025 Memorandum is set forth in full:
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R. 16. 1t is unclear how the NIH could use this document to
determine the contours of DEI, where it does not define the
term, nor how to determine whether something “promotes or takes

[26]
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part In diversity equity and inclusion . . . initiatives. 1d.8
Further, it apparently relies upon the Secretarial Directive.

Id.

8 Consistent with the Administrative Record, NIH Chief
Grants Management Officer Michelle Bulls testified in another
federal action that she drafted the February 13, 2025 memorandum
with Dr. Lauer and acknowledged that the I1Cs would determine for
themselves what in fact DEI meant:

Q- - Do you recognize this document?

A- - Yes.

Q- - And you wrote this document, right?

A- I wrote it with Dr. Lauer, yes.

Q- - Okay.- And what is it?

A It"s the supplemental -- 1t"s the beginning of the
guidance providing agency - - | mean

ICs with guidance on how to unpause funding.

Q- - And it does say that there is a Restriction.- What"s
the restriction that i1t gives guidance about?

A- - On spending funding related to DEI activities on
grants.
Q Was there a definition of DEIl activities

provided with this memo?

MS. ANDRAPALLIYAL:- Objection.- To the extent the
information sought is deliberative and not final, 1I™m
instructing the witness not to answer.

BY MR. McGINTY:
Q- - How are ICs supposed to determine 1Tt something fell
within DEI activities?

A- - They have scientific, the scientific background and
they know their programs, so the Grants Management
[27]
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5. February 13, 2025 -— Deputy Director of
Extramural Research, Dr. Lauer Resigns and Liza
Bundensen i1s promoted as Acting Extramural
Research Director.

Deputy Director Lauer resigned that same day, effective

February 14, 2025. See Second top NIH official, who oversaw

awarding of research grants, departs abruptly, Stat+ https:/,

/www . statnews.com/2025/02/13/nih-michael-lauer-deputy-director-
departs/. Liza Bundesen (“Dr. Bundesen’) became acting director
of Extramural Research of the NIH after Dr. Lauer resigned.

That promotion was short-lived, as she resigned less three weeks
later on March 5, 2025. April 3, 2025 Depo. Liza Bundesen 5,

State of Washington et al. v. Trump et al. , Civ No. 25-cv-

00244, ECF No. 276-8.

6. February 21, 2025 -- The Memoli Directive —
Challenged Directive 5

On February 21, 2025, Dr. Matthew Memoli (“Acting Director
Memoli1’), Acting Director of NIH, appointed by Dr. Fink, from
January 22, 2025 through March 31, 2025, see

https://www.nih.gov/about-nih/nih-almanac/leadership/nih-

officials work with the program officials to identify
DElI activities where i1t"s not clear in the statute.

Dep. Michelle Bulls 99-100, Decl. Chris Pappavaselio, Ex. 41,
ECF No. 77-41. When asked about what statute, she assumed that
Minority Health Disparity Institute had some language, but
ultimately testified she did not know if “it ties directly, but
I think that is being used. And that’s an assumption, that’s
not facts.” 1d.
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directors/matthew-j-memoli-md-ms, and currently Principal Deputy
Director of the NIH, sent an email to Nina Schor, Deputy
Director for Intramural Research, Alfred Johnson, Deputy
Director for Management, and Dr. Bundesen, Deputy Director of

Extramural Research:

R. 2929. It is unclear what Dr. Memoli told the recipients of
his email about the supposed “plan of action,” but on that same
date Dr. Memoli issued a Directive entitled “Restoring

Scientific Integrity and Protecting Public Investment in NIH

[29]
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Awards” (““the Memoli Directive”), which was sent out by Deputy

Dr. Bundesen:

R. 3823. The memorandum was attached:
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R. 3821 - 3822. The Memoli Directive notably picks up gender

identity language for the first time.
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While Dr. Memoli claimed that this Directive is based upon
his “expertise and experience” and attempts to make 1t appear
the NIH was acting “independently” it is obvious that much, if
not all, of the content was provided to him by HHS. Indeed, the
record reflects that HHS spoon-fed Dr. Memoli exactly what to
say In his Directive as later drafts of guidance confirm that
certain specific language was provided by HHS, even going so far

as to putting it iIn gquotations:

R. 3280. There is evidence in the record that on that same
date, Dr. Memoli was taking advice as to NOFOs that purportedly
did not align with the new objectives from Brian M. Smith, an
official in the so-called Department of Government Efficiency

(“DOGE™). R. 3752-3753.

[33]
A0198



Case 1:25-cv-10787-WGY  Document 151  Filed 07/02/25 Page 34 of 103

7. February 22, 2025 -- NOFOs Taken Down

On Saturday, February 22, 2025, Brad Smith of DOGE sent a
list to Dr. Memoli of NOFOs that in their view did not fall

within the Memoli Directive:
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Dutifully, Dr. Memoli instructed Director Bundesen to

remove published NOFOs because of a lack of alignment:
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R. 3810. Dr. Memoli then, equally dutifully, reported back to

DOGE:
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R. 3751. DOGE acknowledged the response, providing what this

Court finds to be false deference by DOGE:

R. 3752.

8. February 28, 2025 — The Grant Terminations Begin

On February 28, 2025, the fTirst batch-terminations

[37]
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occurred. R. 1403. Dr. Memoli forwarded a spreadsheet to Dr.

Bundesen, who forwarded it to CMGO Bulls.®

9

Consistent with the Administrative Record, Dr. Bundesen

testified that as for decisions on terminations, that DOGE was
involved iIn selecting the grants to be terminated, apparently

out of

Q

the blue:

How did you first learn that grants were going to
be terminated on February 28th?

I received a text message over Microsoft Teams
from James McElroy. He said, Liza - - something to
the effect of: Liza, can you please get in touch with
Rachel Riley ASAP, she"s been trying to reach you.

I*"m paraphrasing.

said, James, I"m sorry, I do not know who Rachel
Riley i1s. And then shortly thereafter, James called
me over a Microsoft Teams video call, and so he was
there and Rachel Riley was there. She - introduced
herself as being part of DOGE, who was working with
HHS .

And she informed me that a number of grants will need

Q

A

Q
A

A0203

to be terminated and that Matt Memoli will be sending
me an e-mail, a list of grants in an e-mail shortly
thereafter.

Did she explain why the grants were being
terminated?

No.
Did you ask?

She explained that -- excuse me, let me
clarify.

She said that the current administration®s OGC has a
different opinion from the previous administration®s
OGC on grant termination and, therefore, we will need
to terminate grants by the end of the day.
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That email and spreadsheet is part of the record:

I did not ask what, you know, what grants because 1
just literally was a little bit confused and caught

off guard. And so | waited to see what I would
receive by e-mail.

Q: And then what did you receive by e-mail?

A: 1 received an e-mail from Matt Memoli that said
something to the effect of: Liza, the attached list
of grants need to be terminated by COB today. And
there was an Excel file attached to the e-mail.

Bundesen Depo. 60 — 61.
[39]
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R. 2295 — 2302. Recall that Dr. Bundesen oversaw extramural
research. There Is no evidence of any discussion, rather, the
evidence in the Administrative Record that Dr. Bundesen followed
orders that apparently went from Riley to Dr. Memoli to Dr.
Bundesen and on down the chain. Smith is copied on this email.

CGMO Bulls’s testimony in another case confirms what the
Administrative Record reveals:

Q- - This is one of those letters that you®ve been
asked to send that you were just talking about?

- Yes.

- And you signed this letter, right?

- Yes.

- Okay.- And why did you send this letter?
I was asked to send it.

- Who asked you to send 1t?
My supervisor.

- Okay.- And who is that?

>0 > 0 » 0 > 0 >

- At the time, Liza Bundesen.

* * *

Q- - Did she tell you why she was asking you to
send 1t?

- Yes.
- Okay.- And what did she say?

- That we were asked to terminate grants.

o O r

- Did she tell you why you were asked to

[40]
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terminate grants?
A- - She did not.
Q- - Okay.
A- - Can I correct the statement? The e-mail that I
received from Liza Bundesen indicated that we needed
to terminate the grants, and the language in the
letters were provided so I didn"t question, 1 just
followed the directive.
Q- - Okay.
A- - She didn"t say:- Terminate the grant because of. -

She said:- The list below.- So 1 just wanted to be
clear about that.

* * *

Q- - Okay.- And is that the same list that you
were talking about earlier that came from Rachel
Riley?

A- - That was on the same e-mail, yes.

Depo. Bulls 66-68. CGMO Bulls describes the letters,
accurately, as “template letters” 1d. She also testified that
but for her signature on the letters, she did not create any of
the language, which was provided by Rachel Riley, and that she
is unaware whether the NIH undertook any assessment at all as to
whether a particular grant met the criteria being espoused iIn
the letters. Id. The testimony concerning the February 28,
2025 letters comports with the Administrative Record, though the

grant described is not one before this Court:

Q- - So i1t says here -- actually, can you read

[41]
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A0207

the fourth paragraph, the one that starts with, "This
award no longer effectuates.”

A- - "This award no longer effectuates agency
priorities.- NIH is obligated to carefully steward
grant awards to ensure taxpayer dollars are used in
ways that benefit the American people and improve
their quality of life.- Your project does not satisfty
these criteria.- Research programs based on gender
identity are often unscientific, have little
identifiable return on investment, and do nothing to
enhance the health of many Americans.- Many such
studies i1gnore, rather than seriously examine,
biological realities.- It is the policy of NIH not to
prioritize these research programs.™

Q- - Okay.- And this was part of the template letter
that Rachel Riley provided?

A- - Yes.

* * *

Q- - Was this edited in any way from the template
letter that Rachel Riley provided?

A- - No.

Q- - Okay.- It says, "Your project does not satisfy
these criteria.”- Do you see that there?

A- - Yeah.

Q- - Are you aware of any assessment of Dr. Ahrens”

grant in particular that was made to see i1If her grant
satisftied the criteria?

A- - No.

Q- - Would you have been aware of such assessment if
one had been made?

A- - 1 don"t know.

Q- - Okay.- Would you have been aware of such an
assessment if one had been made by NIH?

A- - Yes.
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A0208

Q- - And it says, ""Research programs based on

gender identity are often unscientific with little
identifiable return on investment, and do nothing to
enhance the health of many Americans.' Did NIH do any
assessment of this particular grant to see if it was
unscientific?

A- 1 don"t know.- The letter was provided and it was
sent.- 1 don®"t know what happened before -8- -that.
Q- - Well, did NIH do any assessment?

A- - 1 don"t know.

Q- - You don"t know if NIH did an assessment to

see 1T Dr. Ahrens®™ grant was scientific or not?

A- - Are you talking about -- 1 don"t understand your
question, sorry.

Q- - Well, 1t says iIn this letter, and I

understand you didn"t write it, but you signed it,
"Research programs based on gender identity are
often unscientific.”- And that was the reason this
particular grant was terminated. -Is that right?

A- - That"s what the letter says.

Q- - That"s what the letter says.- So I"m trying to
figure out whether or not there was any basis to think
that Dr. Ahrens®™ grant was unscientific.

A- - 1 don"t know.

Q- - Okay.- And do you know if there was any
assessment to see if It had an identifiable return
on investment?

No, 1 don"t know.

Do you know if NIH did one?

I don"t know.
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Q- - Okay.- Would you have been aware if NIH
did one?

A- - 1™m not sure.

Q- - Okay.- And it also says, "and do nothing
to enhance the health of many Americans.’” Do you know
iT NIH did any assessment to see if Dr. Ahrens® grant
would enhance the health of many Americans?

A- - 1 don"t know.

* * *

Q - Did Rachel Riley provide any other template letters
that were sent?

A- - Yes.

Q- - Okay.- What were those template letters about?

A- In that [February 28, 2025] list, 1 don"t recall.

Q- - How about any list for letters that had been sent?

A- - DEI activities, this language.- 1 think one on China. -
I don"t know.- That"s it that 1 can recall, and I™m
sure 1"m blanking right now.

Q- - So what you remember is the gender identity language,
the DEI language, and the China. Was there language
on vaccine hesitancy that was used?

A- - In that batch, no.

Bulls Depo. 72 — 74. CMGO Bulls later testified, again,
consistent with the Administrative Record, that Rachel Riley
provided the following DEI language in template letters:

Q And then i1t says, "DEl:- Research programs based
primarily on artificial and non-scientific categories,
including amorphous equity objectives, are
antithetical to scientific inquiry, do nothing to

expand our knowledge of living systems, provides low
returns on investment, and ultimately do not enhance
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health, lengthen life, or reduce illness.- Worse, so
called diversity, equity, and inclusion (DEl) studies
are often used to support unlawful discrimination on
the basis of race and other protected characteristics,
which harms the health of Americans. Therefore, It is
the policy of NIH not to prioritize such research
programs.”™ -That language also was provided by Rachel
Riley?

A Yes.
Id. 90 - 91. Consistent with the Administrative Record, CMGO
Bulls testified that she was provided lists with the categorical
reasons for termination, and she executed based on those lists.

She had no input Into which grants were terminated or for what

reasons:

Q- - Okay.- But it"s your testimony that the reason that
the grant is going to be terminated is provided to
you.- Is that right?

A- - That"s right.

Q- - And you don"t have any iInput into that?

A- I don"t.

Q- - Okay.- And you"re testifying that the template letter
for each reason is provided to you. Is that right?

A- - Yes.

Q- - And you don"t have any input into that either?

A- - 1 don"t.
Id. 97 - 98. From January 20, 2025 through April 2025, CMGO
Bulls had received “more than five lists” of grants to
terminate, and she estimated that at that time between 500 and

1,000 grants had been terminated. 1Id. 98 — 99. While there
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had been a “handful” of noncompliance terminations of which the
NIH had undertaken between 2012 through January 20, 2025, Bulls
Depo. 46 (““My testimony is that it doesn’t happen often, more
than one and probably less than five.””), the current type of
terminations that were dictated from HHS had occurred only once
before during the prior Trump Administration. Id. 47 -48. The
Administrative Record is replete with a large number of these
new, dictated terminations.

The templates for these letters are all variations on a
theme, and has been dictated onto the NIH by Riley as a reason-
for-termination menu. A good example is provided in full, but

the record is replete with examples of the templates being used:

[46]
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R. 2482 - 2483.

9. March 2025 -- The NIH Priorities Directives
Emerge

Between March 4, 2025, and March 25, 2025 internal staff
guidance was issued. See March 4, 2025 email from CMGO Bulls to

Chief GMOs, R. 345.

The guidance is provided in full:
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R. 2152 -2153. Again, no definition is provided for DEI.

Multiple appendices are provided, simply stating that It is “in
accordance with the Secretarial Directive,” which 1s i1ncluded as
an appendix. R. 2154 — 2155. It also includes the boilerplate

language regarding DEl, “transgender issues,” and China:
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R. 2157. Notably, Appendix 4 delves into renegotiated awards

concerning DEIl activities. Anticipating questions about an
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undefined DEI, the NIH iInvites recipients to inquire before
drawing down funds. Id. Throughout March 2025, the Priorities
directive was modified for certain procedures, but the
boilerplate language of the reasons for termination did not

substantially vary.

10. Friday, March 7, 2025 -- Deputy Director Bundesen
Resigns and Acting Director Memoli Appoints
Himself Acting Deputy Director of Extramural
Research

On Friday, March 7, 2025, a mere three weeks after
appointment as Acting Deputy Director of Extramural Research,
Director Bundesen resigned from the NIH.

11. March 10, 2025

Dr. Memoli was in the thick of it, and he sent an email to

his Deputies and general counsel, expressing that week was going

to be busy:
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R. 2352. He wasn’t wrong.

a. The Columbia University Bulk Terminations --
Another Example of the Weaponization of the NIH

Separate to the categorized grant terminations, there is a
curious exchange in the Administrative Record concerning the NIH
weighing In on the Columbia University campus unrest. As best
the Court can discern, the NIH was being required to come down
hard on Columbia University and cancel their grants on the basis
of campus unrest. There is no evidence in the record that this
had ever been done before. Deputy Director Lorsch, perhaps
understanding the implications of cancelling all grants to a
research university, appeared to be trying to soften the blow
recommending to Dr. Memoli to fire a warning shot across
Columbia University’s bow -- that Columbia be put on notice that
NIH “intended” to terminate a list of grants. Dr. Memoli
provided that same recommendation to David Lankford, the NIH’s

General Counsel:

[55]
A0220



Case 1:25-cv-10787-WGY  Document 151  Filed 07/02/25 Page 56 of 103

R. 3462. The email attached a list of Columbia’s grants and a
draft letter, dated March 7, 2025.19 The draft without the list

is set forth in full here:

10 This draft letter date coincides with a March 7, 2025
Department of Justice/HHS, Department of Education and General
Services Administration Press Release which stated “GSA will
assist HHS and ED in issuing stop-work orders on grants and
contracts that Columbia holds with those agencies. These stop-
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work orders will immediately freeze the university’s access to
these funds. Additionally, GSA will be assisting all agencies in
issuing stop work orders and terminations for contracts held by
Columbia University.” Mar. 7, 2025 Press Release,
https://www.hhs.gov/press-room/task-force-cancels-columbia-
university-grants._html

[57]1
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R. 3503-3504.
Drs. Lorsch” s and Memoli’s softer approach was apparently
wholly rejected; the Administrative Record reflects a full

termination:
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R. 3805 — 3806. While the parties do not appear to assert
claims based directly upon this letter, it was included in the

Administrative Record, and in the Court’s view is further
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evidence of the NIH’s grant process being abused as a bludgeon,
this time to sanction Columbia University for the
Administration’s perception of inaction by Columbia with respect
to campus unrest. While the Court takes no position as to the
merits of the Executive’s perception or of the legality of its
action, i1t is clear that Drs. Memoli and Lorsch at least had
some pause as to a wholesale termination of Columbia’s grants,
numbering in the hundreds. R. 3807 — 3809. Indeed, how the
scientific and research activities had any connection with
unrest issues on Columbia®s campus is conspicuously never
explained. The record evidence certainly reveals none.
12. March 10, 2025 Further Terminations

The record is replete with termination activity. On March
10, 2025, grants were terminated. See e.g. R. 794 — 795; 1326 -
1333; 1357 -1363. On March 11, 2025, Riley sent Dr. Memoli a
list of grants to terminate, that were approved by Dr. Memoli

within 2 minutes of the email having been sent:
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R. 3820. There is record evidence of template letters being
sent on that date. R. 297 — 298; 653 -654 711- 712; 3508 -

3509; 3585 — 3586.
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13.  March 12, 2025 -- Further Terminations
On March 12, 2025, Dr. Memoli sent an email to Deputy
Director Lorsch and Bulls with a list of grants to terminate.

R. 3631 - 3635. Brad Smith of DOGE is copied on the email. Id.

R. 2932-2933; 3631. Terminations were issued on that date. See

e.g- R. 651 - 652 709 — 710.

On March 13, 2025, Dr. Memoli sent an email to Deputy
Director Lorsch and Bulls, directing them to terminate an
additional 530 grants. Brad Smith of DOGE is copied on the

email, which is provided in full:
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R. 3122 — 3191. There i1s record evidence of multiple
terminations of grants. See e.g., R. 3593 - 3630; March 14,
2025 (R. 289 — 290); March 18, 2025 (R. 440- 441; 601 — 602);
March 19, 2025 (R. 391 - 392); March 20, 2025 (R. 158 — 159;
449- 450; 745 -746; 1348 -1349; 1371- 1375; 1392 — 1392; 1397-
1398); March 21, 2025 (R. 114 — 116; 152 — 153; 187 — 189; 757 -
759; 771- 773; 782 - 784; 810-814; 859 - 861; 871 — 873; 877 -
878; 995-996; 1195 -1197; 1237 -1242; 1268-1273; 1284 - 1292;
1380 — 1384; 1399 - 1401; 1416- 1421; 1483 — 1484; 1492 -1493;
1668 - 1670; 1689 -1694; 2415 — 2468); March 24, 2025 (R. 689-
[64]
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691; 747 — 749; 844 — 846; 1218 - 1220; 1299 - 1301; 1309 -

1310; 2257 — 2258).

14. March 25, 2025 — Staff Guidance (Priorities
Directive)

On March 25, 2025, the NIH issued further guidance (““the
March 25 Guidance™). R 3216 -3230. This is a continuation of
the Priorities Directive, which was changing on the fly over
March, though it is not clear whether any grants were terminated

based upon this guidance.
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The March 25 Guidance settles on an examples list of:
"China,™ "DEI,"™ "Transgender issues,’ “Vaccine Hesitancy",

"COVID-related" research:
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R. 3226.
The March 25 Guidance also features an FAQ section that

includes, among other instructions:
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R. 3229. In addition, "Notice of Funding Opportunity (NOFO)
Guidance,'™ was listed as "[pending]." R. 3228.
On May 15, 2025, i1t appears that Dr. Memoli was provided an

expanded list from the Office of General Counsel
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R. 3536. Again, usage of this list was mandatory:
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3541.

The terminations continued. See March 26, 2025 (R. 1639 -
1641); March 31, 2025 (R. 2488); April 1, 2025 (R. 760-761;
1274-1276; 1376 — 1378; 1394 -1396); April 2, 2025 (R. 35 — 36;
3762 — 3803); April 7, 2025 (R. 1652); April 8, 2025 (R. 1653 -
1667); May 9, 2025 (R. 3452).

IV. RULINGS OF LAW
A. This Court Maintains Jurisdiction Save For

Category of China which has not Harmed these
Plaintiffs

This Court retains jurisdiction. The Public Officials
press that the Court has no jurisdiction because their high-
level activities are interlocutory and the grant terminations,
claiming there i1s no final agency action under the APA. With
the exception of grant terminations on the basis of China, all

of these arguments are rejected.

1. The Plaintiffs Have No Standing as to the “China”
Category

The parties do not dispute that action has not been taken

concerning the category of “China.” Accordingly, the Court
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VACATES its earlier order solely as to this category, that does
not apply.
2. Final Agency Action

Final agency action “includes the whole or a part of an
agency rule, order, license, sanction, relief, or the equivalent
or denial thereof, or failure to act.” 5 U.S.C.A. 8 551 (13),
and a “rule” thereunder “means the whole or a part of an agency
statement of general or particular applicability and future
effect designed to implement, iInterpret, or prescribe law or
policy or describing the organization, procedure, or practice
requirements of an agency.” 5 U.S.C. 8 551(4). “As a general
matter, two conditions must be satisfied for agency action to be
“final”: First, the action must mark the “consummation” of the
agency"s decisionmaking process. . . -- it must not be of a
merely tentative or interlocutory nature. And second, the
action must be one by which rights or obligations have been
determined, or from which legal consequences will flow.”

Bennett v. Spear, 520 U.S. 154 (1997).

The Challenged Directives, as a whole, constitute final
agency actions at the macro-level, and the resultant, downstream
individual terminations and other effects are also independent
final agency action as to each of the affected grants. The
Public Officials attempts to narrow the action to grant

terminations and characterization of the Priorities Directives
[77]
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by CMGO Bulls “as not independently challengeable”
oversimplifies the record and 1s a myopic view of the
Administrative Record.

Certainly, taking any particular document in isolation and
out of temporal context is superficially appealing. But the
agency action here occurred in the context of a wholesale effort
to excise grants iIn 8 categories over a period of less than 90
days. HHS directed NIH to cut without a plan and NIH, with the
assistance of DOGE, made it up as they went along, resulting iIn
a paper trail of the Challenged Directives. The Public
Officials were trying to comply with an Executive Order 60-day
deadline. See EO 14151 8 2 (B)(i) (“Each agency, department, or
commission head, in consultation with the Attorney General, the
Director of OMB, and the Director of OPM, as appropriate, shall
take the following actions within sixty days of this order:

. terminate, to the maximum extent allowed by law, all.
.equity action plans,”™ “equity’ actions, initiatives, or
programs, “‘equity-related” grants or contracts”). Their
expedition in implementation included all of the Challenged
Directives. The Public Officials argue “that this case 1is

nothing like Biden v. Texas, where the agency directed personnel

to take all necessary actions to shut down an entire program.”

Trial Br. 11. (citing Biden v. Texas, 597 U.S. 785, 808-09

(2022) . They are correct —— this is worse.
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The pronouncements of HHS and NIH in the Challenged
Directives are consistent: they are final agency action on their
evolving “eradication” of DEl, gender identity, and other topics
ostensibly under the Executive Orders as quickly as possible.
While the President i1s not typically subject to the APA,

Franklin v. Massachusetts, 505 U.S. 788, 801 (1992), the

agencies implementing his orders certainly are. New York v.
Trump, 133 F.4th 51, 70 n.17 (ist Cir. 2025) (“[T]he District
Court did not review the President"s actions for consistency
with the APA. Rather, it reviewed—-and ultimately enjoined—the
Agency Defendants” actions under the Executive Orders.”).
Indeed, “[t]he APA contains no exception for agency actions .

. that carry out an executive order.” Orr v. Trump, No. 1:25-

CV-10313-JEK, 2025 WL 1145271, at *15 (D. Mass. Apr. 18, 2025)
(Kobick, J.).
B. The Administrative Procedure Act
“[F]ederal courts do not exercise general oversight of the
Executive Branch; they resolve cases and controversies
consistent with the authority Congress has given them.” Trump

v. Casa, Inc., No. 24A884, 2025 WL 1773631, at *15 (U.S. June

27, 2025) .11 Congress has provided such authority, in part,

11 Nor should 1t. As my colleague Chief Judge McConnell of
the District of Rhode Island recently wrote about our system of
government:
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under the Administrative Procedure Act (“APA”), 5 U.S.C. 8§ 701
et seq. Specifically, the APA provides that any “person
suffering legal wrong because of agency action, or adversely
affected or aggrieved by agency action within the meaning of a
relevant statute, i1s entitled to judicial review thereof.” 5
U.S.C. 8 702. It acts “as a check upon administrators whose
zeal might otherwise have carried them to excesses not
contemplated in legislation creating their offices,” Loper

Bright Enters. v. Raimondo, 603 U.S. 369, 391 (2024) (quoting

United States v. Morton Salt Co., 338 U.S. 632, 644 (1950)), and

“sets forth the procedures by which federal agencies are
accountable to the public and their actions subject to review by

the courts,” Department of Homeland Sec. v. Regents of the Univ.

Our founders, after enduring an eight-year war
against a monarch®"s cruel reign from an ocean away,
understood too well the importance of a more balanced
approach to governance. They constructed three co-
equal branches of government, each tasked with their
own unique duties, but with responsibilities over the
other branches as a check in order to ensure that no
branch overstepped their powers, upsetting the balance
of the fledgling constitutional republic. See
Kilbourn v. Thompson, 103 U.S. 168, 191 (1880). These
concepts of “checks and balances” and “separation of
powers” have been the lifeblood of our government,
hallmarks of fairness, cooperation, and representation
that made the orderly operation of a society made up
of a culturally, racially, and socioeconomically
diverse people possible.

New York v. Trump, 769 F. Supp. 3d 119, 127-28 (D.R.I. 2025).
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of Cal., 591 U.S. 1, 16 (2020) (quoting Franklin v.

Massachusetts, 505 U.S. 788, 796 (1992)).12 Broadly, the APA

establishes a rebuttable “presumption of judicial review [for]
one “suffering legal wrong because of agency action.”” |Id.

(alteration i1n original) (quoting Abbott Lab’ys v. Gardner, 387

U.S. 136, 140 (1967)). The rebuttal of this presumption is made

12 Section 706 provides in pertinent part:

To the extent necessary to decision and when
presented, the reviewing court shall decide all
relevant questions of law, interpret constitutional
and statutory provisions, and determine the meaning or
applicability of the terms of an agency action. The
reviewing court shall-

(1) compel agency action unlawfully withheld or
unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings,
and conclusions found to be-

(A) arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law;

(B) contrary to constitutional right, power,
privilege, or immunity;

(C) 1In excess of statutory jurisdiction, authority,
or limitations, or short of statutory right;

In making the foregoing determinations, the court
shall review the whole record or those parts of it
cited by a party, and due account shall be taken of
the rule of prejudicial error.

5 U.S.C. 8§ 706.
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“by a showing that the relevant statute “preclude[s]’ review, §
701(a)(1), or that the “agency action is committed to agency
discretion by law,” 8§ 701(a)(2).713 1Id. at 17. The first
exception is self-explanatory, and the Supreme Court has read
the second exception “quite narrowly,” applying “it to those
rare “administrative decision[s] traditionally left to agency
discretion.”” 1d. (alteration in original) (first quoting

Weyerhaeuser Co. v. United Staes Fish & Wildlife Serv., 586 U.S.

9, 23 (2018); and then quoting Lincoln v. Vigil, 508 U.S. 182,

191 (1993)); Department of Com. v. New York, 588 U.S. 752, 772

(2019) (*“[W]e have read the 8 701(a)(2) exception for action
committed to agency discretion “quite narrowly, restricting it
to “those rare circumstances where the relevant statute iIs drawn
so that a court would have no meaningful standard against which

77777

to judge the agency®"s exercise of discretion. (quoting

Weyerhaeuser Co., 586 U.S. at 23)). Examples of decisions

traditionally left to agency discretion include “a decision not

to institute enforcement proceedings, or a decision by an

13 Section 701 provides In pertinent part:

(a) This chapter applies, according to the provisions
thereof, except to the extent that--
(1) statutes preclude judicial review; or
(2) agency action is committed to agency discretion by
law.

5 U.S.C. § 701(a).
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intelligence agency to terminate an employee in the interest of
national security.” New York, 588 U.S. at 772 (citations
omitted).

C. The 706(2)(A) Claims — Arbitrary and Capricious
(10787 Action Count 1, “10814 Action Count I11)

Section 706(2)(A) of the APA “instructs reviewing courts to
set aside agency action that is “arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with law.”” 1d.
at 771 (quoting 5 U.S.C. 8§ 706(2)(A)). “An agency action

qualifies as “arbitrary’ or “capricious’ 1f It 1Is not

“reasonable and reasonably explained.”” Ohio v. Environmental

Prot. Agency, 603 U.S. 279, 292 (2024) (quoting Federal Commc’ns

Comm”n v. Prometheus Radio Project, 592 U.S. 414, 423 (2021)).

Review by the Court under the arbitrary or capricious
standard of Section 706(2)(A) is narrow, because all that is
“required [is for] agencies to engage In “reasoned

decisionmaking.”” Regents of the Univ. of Cal., 591 U.S. at 16

(quoting Michigan v. Environmental Prot. Agency, 576 U.S. 743,

750 (2015)) (emphasis added). To be sure, this Court may not
“substitute 1ts judgment for that of the agency,” but rather
“must ensure, among other things, that the agency has offered “a
satisfactory explanation for its action[,] including a rational
connection between the facts found and the choice made.”” Ohio,

603 U.S. at 292 (alteration in original) (first quoting Federal
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Commc’ns Com. v. Fox Television Stations, Inc., 556 U.S. 502,

513 (2009); and then quoting Motor Vehicle Mfrs. Ass’n of United

States, Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43

(1983)). Said another way, this Court’s review “simply ensures
that the agency has acted within a zone of reasonableness and,
in particular, has reasonably considered the relevant issues and

reasonably explained the decision.” Prometheus Radio Project,

592 U.S. at 423.

“Generally, an agency decision i1s arbitrary and capricious
1T “the agency has relied on factors which Congress has not
intended it to consider, entirely failed to consider an
important aspect of the problem, offered an explanation for its
decision that runs counter to the evidence before the agency, or
is so implausible that it could not be ascribed to a difference

in view or the product of agency expertise.” ” Sierra Club v.

United States Dep”"t of the Interior, 899 F.3d 260, 293 (4th Cir.

2018) (quoting Motor Vehicle Mfrs. Assn. of United States, Inc.

v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 103 S.Ct.

2856, 77 L.Ed.2d 443 (1983)). “Determining whether an agency

action is “reasonable and reasonably explained” is “measured by

what [the agency] did, not by what it might have done. Green

& Healthy Home Initiatives, Inc. v. Env"t Prot. Agency, No. 25-

CV-1096-ABA, 2025 WL 1697463, at *20 (D. Md. June 17, 2025) SEC

v. Chenery Corp., 318 U.S. 80, 93-94 (1943). “And to this end,
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conclusory statements will not do; an “agency”s statement must

be one of reasoning.”” Amerijet Int"l, Inc. v. Pistole, 753 F.3d

1343, 1350 (D.C. Cir. 2014)(quoting Butte Cnty., Cal. v. Hogen,

613 F.3d 190, 194 (D.C.Cir.2010).

This Court, is “ordinarily limited to evaluating the
agency"s contemporaneous explanation in light of the existing
administrative record.” New York, 588 U.S. at 780. In the
usual course, this is because “further judicial inquiry into
“executive motivation’ represents “a substantial iIntrusion’ into
the workings of another branch of Government and should normally

be avoided.” Id. at 781 (quoting Arlington Heights v.

Metropolitan Hous. Dev. Corp., 429 U.S. 252, 268 n.18 (1977)).

Indeed, this Court may neither “reject an agency’s stated
reasons for acting simply because the agency might also have had
other unstated reasons” nor “set aside an agency’s policymaking
decision solely because 1t might have been influenced by
political considerations or prompted by an Administration’s
priorities.” Id. This general rule recognizes the reality that
“[a]gency policymaking is not a “rarified technocratic process,
unaffected by political considerations or the presence of

Presidential power.”” 1d. (quoting Sierra Club v. Costle, 657

F.2d 298, 408 (D.C. Cir. 1981)). Agency ‘“decisions are
routinely informed by unstated considerations of politics, the

legislative process, public relations, interest group relations,
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foreign relations, and national security concerns (among
others).” 1d.
All that being said, while the Court’s “review is

deferential,” it i1s certainly ““not required to exhibit a

naiveté from which ordinary citizens are free.”” Dep"t of Com.

v. New York, 588 U.S. 752, 785 (2019) (quoting United States v.

Stanchich, 550 F.2d 1294, 1300 (2nd Cir 1977) (Friendly, J.)).

The Public Officials argue as one of their reasons “[t]he
change i1n democratically accountable leadership with different
priorities iIs not a post hoc rationalization; i1t is historical
fact” and that “[w]ith a new administration comes an appropriate
opportunity to assess and reassess the agency’s activities.”
10787 Action, Defs. Resp. Trial Br. 4, ECF No. 111. True
enough, but what the Public Officials fail to appreciate is that
they have to work within the confines of the law. That is, a
new administration certainly i1s entitled to make changes -— even
unpopular or unwise changes. What it cannot do i1s undertake
actions that are not reasonable and not reasonably explained.
This 1s where the Public Officials miss the mark. Even under
this narrow scope of review, the Public Officials’ actions as
evidence under the Challenged Directives are breathtakingly
arbitrary and capricious.

A careful review of the Administrative Record confirms to

this Court what Justice Jackson wondered aloud three months ago
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(albeit from a different agency allegedly doing similar things):
that there 1s no reasoned decision-making at all with respect to
the NIH”s “abruptness” in the “robotic rollout” of this grant-

termination action. Department of Education v. California, 145

S.Ct. 966, 975-76 (Jackson, J. dissenting); see also Thakur v.

Trump, No. 25-CV-04737-RFL, 2025 WL 1734471, at *14 (N.D. Cal.
June 23, 2025) (“The pace of the review and the resulting large
waves of terminations via form letters further suggests a
likelthood that no APA-compliant individualized review occurred.
These are precisely the kinds of concerns that the APA"s bar on
arbitrary-and-capricious agency decisionmaking was meant to
address.”).

The Court “cannot ignore the disconnect between the
decision made and the explanation given.” New York, 588 U.S. at
785. Based upon a fair preponderance of the evidence and on the
sparse administrative record, the Court finds and rules that HHS
and, in turn NIH, are being force-fed unworkable “policy”
supported with sparse pseudo-reasoning, and wholly unsupported
statements.

Starting with DEl, the record i1s completely devoid of a
definition. This Court has been transparent on this issue, see

American Pub. Health Assn. v. Natl. Institutes of Health, No. CV

25-10787-WGY, 2025 WL 1548611, at *12 (D. Mass. May 30, 2025),
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yet at trial the Public Officials can point only to the

identification of DEIl, but not the definition of DEI:

R. 3226; Tr. 58-59, ECF No. 156 (citing R. 3226). It is not an
autological concept. The Court questioned the Public Officials”’
counsel 1n closing arguments: “So that’s as close to a
definition [of DEI] as we’ve got?”, to which the Public
Officials’ counsel responded: “That is the agency’s reasoning.”
Id. The Public Officials’ counsel’s response while
unsatisfactory in the sense that one would assume that DEl would
be defined somewhere, was accurate and responsive.l4 The Public
Officials simply have no definition of DEI.

How, then, can the Public Officials act on “DEI” if there
IS no operative definition of “DEI”? The answer is plain: they

cannot, at least within the confines of the APA. See Firearms

Regul . Accountability Coal., Inc. v. Garland, 112 F._4th 507, 523

14 The Court observes the Public Officials” counsel have
been consistent and responsive to this Court on this issue.
Id.; see also, May 22, 2025 Hrg Tr. 19-20, ECF No. 82;
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(8th Cir. 2024) (rejecting as arbitrary and capricious an agency
standard that relies on circular reasoning because 1t “allow|[ed]
the ATF to reach any decision is wish[ed] only looking to
specific evidence of community misuse [of a weapon] while
ignoring any other examples of the community’s compliant use™).
Reliance on an undefined term of DEl (or any other category) “is
arbitrary and capricious because it allows the [Public
Officials] to arrive at whatever conclusion it wishes without
adequately explaining the standard on which i1ts decision is
based.” Id. at 525 (cleaned up). Unfortunately, the Public
Officials did just that.

The Court need not delve deeply into the rudderless EOs
concerning DEI: they do not even attempt to define DEIl, but
instead set it up as some sort of boogeyman. This lack of
clarity was (and is), in the first instance, wholly unfair to
the career-HHS and NIH personnel, which must attempt to “align”
themselves with the Executive through direction by partisan
appointed public officials. Without a definition of DEI, they
embarked on a fool’s errand resulting in arbitrary and
capricious action.

Then-Acting Secretary of Health and Human Services Dr.
Dorothy Fink, picked up the mantle first in the Secretarial
Directive, equating without any stated-basis still-undefined DEI

with “initiatives that discriminate on the basis of race, color,
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religion, sex, national origin, or another protected
characteristic.” R. 5 (emphasis added). Further, she claims
that ““[c]ontracts and grants that support DElI and similar
discriminatory programs can violate Federal civil rights law and
are inconsistent with the Department®s policy of improving the
health and well-being of all Americans.” 1d. (emphasis added)

What wordsmithing! Of course discriminatory programs, or
initiatives that discriminate, can violate federal laws, but
there 1s absolutely nothing in the record that demonstrates this
IS a reasonable statement in the context of DEI -- again
undefined -- nor are her statements reasonably explained at all.
The statement, respectfully, is utterly meaningless.

On February 13, 2025, the then-NIH Deputy Director of
Extramural Research, Dr. Lauer, who provided supposed guidance
with respect to still-undefined DEIl, using the language of HHS,
lumped In “DEI” with “initiatives that discriminate on the basis
of race, color, religion, sex, national origin, or another
protected characteristic” and advised that if the “sole purpose”
of the grants etc. “supports DEIl activities” — again undefined —
- “then the award must be fully restricted.” R. 16. Again, this
memorandum and the lack of a definition of DEI or what
supporting DEI activities reveals a reluctance to engage.
Indeed, though not determinative, Dr. Lauer resigned from a long

career in government service the same day he penned the February
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13, 2025 memorandum, effective Valentine’s Day. Notably, his
successor, Ms. Bundesen lasted only 3 weeks after which she too
resigned from government service as well. While the Court makes
no finding as to Dr. Lauer’s or Ms. Bundesen’s motivations or
reasons for resigning, it is not lost on the Court that
oftentimes people vote with their feet.15

Next, on February 21, 202k, Dr. Fink’s appointee, Acting
Director Matthew Memoli took the reins. This time, there is
evidence that HHS provided him with some circular and
nonsensical boilerplate language that was used almost verbatim
later on In the grant termination letters. That aside, Dr.
Memoli tripled down on the DEl mystery, and added -- in a truly
hold-my-beer-and-watch-this moment -- “gender identity” to the
mix. The similar nonsensical phrasing appears.

Like his boss at HHS, and whoever drafted the Executive
Orders for that matter, Dr. Memoli can certainly identify
“diversity, equity and inclusion (DEIl),” but is unable (or
unwilling) to define i1t. Instead, he follows Dr. Fink’s lead,

relegating it to a category “low-value and off-mission research

15 The lack of any demonstrable pushback on these
nonsensical Challenged Directives in the Administrative Record
belies the tremendous bureaucratic pressure at play here. 1t is
palpable. While HHS and the NIH bureaucrats are scientists at
heart, they are trying to keep their jobs. Scientists cling to
reason, not whim — merit, not loyalty.
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programs”, including not only DEl, but also undefined gender
identity.

Dr. Memoli then goes back in time, attempting to state that
even though his “description of NIH"s mission iIs consistent with
recent Executive Orders issued by the President,” his directive
IS “based on my expertise and experience; consistent with NIH"s
own obligation to pursue effective, fiscally prudent research;
and pursuant to NIH authorities that exist independently of, and
precede, those Executive Orders.” See Memoli Directive. While
intriguing, the regurgitation of the HHS language belies this
separation. Indeed, his description obscures any definition of
DEI. The first sentence is untethered to DEI, and is true in
the abstract:

“Research programs based primarily on artificial and non-
scientific categories, including amorphous equity objectives,
are antithetical to the scientific i1nquiry, do nothing to expand
our knowledge of living systems, provide low returns on
investment, and ultimately do not enhance health, lengthen life,
or reduce illness.” 1d. Simply put, non-scientific research is
non-scientific research, and should not be an NIH priority.

Then Dr. Memoli goes on, “Worse, DEl studies are often used
to support unlawful discrimination on the basis of race and
other protected characteristics, which harms the health of

Americans.” Id.
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What does this mean? Apparently, by using the transition
“worse,” the term “DEl studies” — again DEIl is undefined -— are
somehow inherently “artificial and non-scientific.” Without
citing a single example, Dr. Memoli claims that DEl studies are
“often used in support of unlawful discrimination on the basis
of race and other protected characteristics,” which he connects
with harm to the health of Americans. So, is it the DEl studies
that are the problem or how others use them? Who knows. There
iIs not a shred of evidence supporting any of these statements in
the record.

Dr. Memoli then transitions to ‘““gender identity”, the next
boogeyman: “Likewise, research programs based on gender identity
are often unscientific, have little i1dentifiable return on
investment, and do nothing to enhance the health of many
Americans. Many such studies ignore, rather than seriously
examine, biological realities.” R. 3821 (emphasis added).

There i1s not a shred of evidence iIn the Administrative Record
backing this up either. Phrases like “often unscientific” and
“many studies iIgnhore” are unsupported with anything other than
(apparently) Dr. Memoli’s experience. Ironically, these Kinds
of phrases would never survive peer review.

HHS”s and the NIH’s implementation of the EOs is based
literally upon nothing but an undefined term. Without defining

it, DElI becomes whatever DEI means to the Public Officials
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untethered to anything. This is not reasoned decision-making,
in fact i1t 1Is just the opposite. It is neither reasonable, nor
reasonably explained. Indeed, *“the fact that an agency-"s
actions were undertaken to fulfill a presidential directive does
not exempt them from arbitrary-and-capricious review.” Kingdom
v. Trump, No. 1:25-CV-691-RCL, 2025 WL 1568238, at *10 (D.D.C.
June 3, 2025). The HHS and, in turn the NIH’s, best possible
(but losing) argument is on this record that they were simply
following orders of the Administration (or DOGE), but this is an
argument that simply falls flat. 1d. (“[I]f an agency could
avoid the need to justify its decisions simply by gesturing to
an Executive Order and claiming that it was just following the
President®s directions, the President could unilaterally
eviscerate the judicial oversight that Congress contemplated in
passing the APA simply by issuing a carbon-copy executive order
mandating that an agency act in a particular way before it does
so.”). That is essentially what has been done here. This is
evidenced by the lack of any reasoned decisionmaking at all in
the Administrative Record. The Public Officials have decided
that they are going to “eradicate” something that they cannot
define. That agency action is arbitrary and capricious.
Pivoting to gender affirming care, vaccine hesitancy, COVID,
Climate Change and Influencing Public Opinion, these terms

evolve iIn the Priorities Directive, evidence that the NIH was
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trying to figure i1t out, all the while being tasked with using
those same terms to wipe out grants. None of these terms have a
reasonable explanation in the record. The Public Officials
“must show that there are good reasons for the new policy.

that the new policy is permissible under the statute, that there
are good reasons for i1t, and that the agency believes i1t to be

better.” F.C.C. v. Fox Television Studios, 556 U.S. 502, 515

(2009). In plain terms, “this means that the agency need not
always provide a more detailed justification than what would
suffice for a new policy created on a blank slate.” Id. It must
do more when, as here, “for example, its new policy rests upon
factual findings that contradict those which underlay its prior
policy; or when its prior policy has engendered serious reliance
interests that must be taken into account.” 1d. The HHS and
NIH have not done so here, and with the exception of a scintilla
of evidence with respect to potential disruptions of withdrawn
NOFOs, there is no evidence that they even considered the
reliance interests that naturally inure to NIH grant process.

It is “arbitrary or capricious to ignore such matters.” Id. The
Public Officials “fail[ ] to provide an intelligible

explanation,” which “amount[ ] to a failure to engage in

reasoned decisionmaking ...” Constellation Mystic Power, LLC v.

FERC, 45 F.4th 1028, 1057 (D.C. Cir. 2022) (quoting FPL Energy

Marcus Hook, L.P. v. FERC, 430 F.3d 441, 448 (D.C. Cir. 2005);
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see Thakur, 2025 WL 1734471, at *15 (“The terminated grants were
being used to pay Plaintiffs”’ and their staff"s salaries, and to
fund graduate student programs, field research, and community
outreach. These facts indicate significant reliance interests
that cannot simply be ignored.”).

As the Court has already ruled, the Court -- relying on the
Certified Administrative Record -- rules that on a fair
preponderance of the evidence that the Challenged Directives are
arbitrary and capricious under Section 706(2)(A), as are the
concomitant grant terminations, which action are all set aside
and vacated.

D. Section 706(2)(A) Claims -- Not in Accordance

with Law (10787 Action Count I1; “10814 Action
Count 11)

The APA claim that agency action is ‘“not in accordance with
law” i1s a subpart of Section 706(2)(A). In reviewing this claim
“a reviewing court must uphold an agency®s decision if it is:
(1) devoid of legal errors; and (2) “supported by any rational

review of the record.” New York v. Trump, No. 25-CV-39-JJM-PAS,

2025 WL 715621, at *9 (D.R.I. Mar. 6, 2025) (quoting Mahoney v.
Del Toro, 99 F.4th 25, 34 (1st Cir. 2024)).

The Plaintiffs attack the Public officials claim that 2
C.F.R. 8 200.340(a)(4) operates as a trump card and permits
termination of and award that “no longer effectuates the

programs goals or agencies priorities.” Id.
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Section 340 is part of OMB”’s guidance, and that is all that
IS — nonbinding guidance.
of the OMB guidance in the CFR does not change its nature—it 1is
guidance, not regulation.”).

section entitled “Remedies for Noncompliance.”

That provision falls under the

provides “remedies for noncompliance.” 2 C.F.R. 8

That provision provides In pertinent part:

A0262
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The Federal award may be terminated in part
or its entirety as follows:

By the Federal agency or pass-through entity
iT the recipient or subrecipient fails to
comply with the terms and conditions of the
Federal award;

By the Federal agency or pass-through entity
with the consent of the recipient or
subrecipient, in which case the two parties
must agree upon the termination conditions.
These conditions include the effective date
and, In the case of partial termination, the
portion to be terminated;

By the recipient or subrecipient upon
sending the Federal agency or pass-through
entity a written notification of the reasons
for such termination, the effective date,
and, in the case of partial termination, the
portion to be terminated. However, i1f the
Federal agency or pass-through entity
determines that the remaining portion of the
Federal award will not accomplish the
purposes for which the Federal award was
made, the Federal agency or pass-through
entity may terminate the Federal award in
its entirety; or

By the Federal agency or pass-through entity

pursuant to the terms and conditions of the
Federal award, including, to the extent

[971
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authorized by law, if an award no longer

effec?u§tes the program goals or agency

priorities.
2 C.F.R. 8 200.340(a). That provision requires that an agency
“must clearly and unambiguously specify all termination
provisions in the terms and conditions of the Federal award.”
Id. at § 200.340(b). An agency terminating an award “must
provide written notice of termination to the recipient or
subrecipient . . . [which] should include the reasons for
termination, the effective date, and the portion of the Federal
award to be terminated, if applicable. 2 C.F.R. § 200.341
Section 200.340 is an OMB Regulation that provides only guidance
to all agencies, and is not binding. See 2 C.F.R. 81.105(b)
(““Publication of the OMB guidance in the CFR does not change its
nature -- It is guidance, not regulation.”)

As an initial matter, HHS’s adoption of the regulation is
not effective until October 2025; accordingly, the regulation is
wholly inapplicable here. See Health and Human Services
Adoption of the Uniform Administrative Requirements, Cost
Principles, and Audit Requirements for Federal Awards, 89 FR
80055-01 (“*‘HHS will adopt all of the rest of 2 CFR part 200 with
an effective date of October 1, 2025.”). Instead, a different
statue, 45 C.F.R. 8§ 75.372(a) (2024) allows for unilateral
termination only where there i1s a failure “to comply with the

terms and conditions of the award” or “for cause.” 45 C.F.R. §
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75.372(a) (1) (2024). Plaintiffs argue that “the plain language
of the regulation mandates that these are the exclusive
conditions under which HHS and its sub-agencies may terminate a

grant.” ECF 103 28 (citing Pol’y & Rsch., LLC v. United States

Dep*"t of Health & Human Servs., 313 F. Supp. 3d 62, 76 (D.D.C.

2018); Healthy Teen Network v. Azar, 322 F. Supp. 3d 647, 651

(D. Md. 2018). That in and of itself demonstrates legal error.
Simply put, the Public Officials cannot rely on a regulation
that does not yet apply to their respective agencies iIn their
template.

But even if it applied, under the cited regulation, an
agency can terminate an award “pursuant to the terms and
conditions of the Federal award, including, to the extent
authorized by law, if an award no longer effectuates the program
goals or agency priorities.” 2 C.F.R. 8§ 200.340 (emphasis
added). This 1s a distinction with a difference, because ““this
regulation cannot authorize actions that contravene statutory
requirements, nor does it relieve [the Public Officials] of

[their] duty to follow the law.” Pacito v. Trump, No. 2:25-CV-

255-JNW, —— F.Supp. 3d , , 2025 WL 893530, at *9 (W.D.

Wash. Mar. 24, 2025) (quoting 2 C.F.R. § 200.340(a)(4)).
The Public Officials counter that the regulation has been
incorporated into the terms and conditions of the grantees’

awards. Even if the regulation applied as a contractual term,
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whether the “award no longer effectuates the programs goals or
agency priorities” can still be challenged under the APA where

the underlying reasons violate the APA. See Thakur v. Trump,

No. 25-CV-04737-RFL, 2025 WL 1734471, at *14 (N.D. Cal. June 23,
2025) (2 C.F.R. 8 200.340, to the extent it applies, does not
alter the requirement under the APA that Defendants must provide

a reasoned decision for their termination.”); American Ass"n of

Colls. for Tchr. Educ. v. McMahon, 770 F. Supp. 3d 822, 851 (D.

Md. 2025 (ruling that even if termination letters i1nvoked a
valid reason to terminate under 2 C.F.R. 8 200.340, APA claims
survived because the letters “fail[ed] to provide [the
plaintiffs] any workable, sensible, or meaningful reason or
basis for the termination of their awards”). Reliance on these
inapplicable regulation as basis for template letter
terminations in conjunction with meaningless descriptions is
contrary to law under Section 706(2)(A) of the APA.

E. Section 706(2)(C) Claims -- In excess of

Statutory Authority (10787 Action Count I11;
10814 Action Count 1)

An APA action brought under Section 706(2)(C), challenges
agency action “in excess of statutory jurisdiction, authority,
or limitations, or short of statutory right.” 1d. The
“[CJourt[] must exercise [1ts] independent judgment in deciding
whether an agency has acted within its statutory authority.”

Loper Bright, 603 U.S. at 412. *“[T]he [C]Jourt fulfills [its]
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role by recognizing constitutional delegations, “fix[ing] the
boundaries of [the] delegated authority. . .and ensuring the
agency has engaged In ““reasoned decisionmaking”” within those
boundaries.” Id. at 395 (citation omitted) (First quoting Henry

P. Monaghan, Marbury and the Administrative State, 83 Colum. L.

Rev. 1, 27 (1983); and then quoting Michigan, 576 U.S. at 750).

The Plaintiffs i1dentify a litany of statutes that they
claim violate Congress’s mandate to the Public Officials to
conduct research various areas such as women’s health, gender
identity, COVID, vaccination. See DEI: 42 U.S.C. 88 282(b)(4);
282(b)(B) (D) (i1), 282(h), 2830(b)(2), 285a-6; 285b-7a(c)(1),
285t(a), 285t(F)(1)(D); gender identity: 42 U.S.C. 8283(p);
COVID-19: 42 U.S.C. 8285f-5(a); vaccine hesitancy: 42 U.S.C.
§283d. They also contend the DEI provision conflicts with
Congress’s mandate to embrace diversity. See 42 U.S.C. 88§
282(h), 287d(e), 2830(b)(2), 285(t)(a), 288(a)(4), 285t-1(a),
(b). To be sure the ill-defined categories certainly can be
read to overlap these statutes. Inasmuch as the Court has
declared the Public Officials” actions arbitrary and capricious
and set them aside on that ground, it need not dive into the
contours of the statutory overlap.

As for the Strategic Plan, as the Public Officials
correctly argue, they have, in fact, complied with that statute.

The Strategic Plan is evidence of how the NIH typically
[101]
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proceeds, giving guidance and providing researchers with
predictability on which to generally rely. The Court rules that
the Challenged Directives do not contravene the statutory
requirement under 42 U.S.C. 8 282(m) of a Strategic Plan, under
Section 706(2)(A), or Section 706(2)(C). At the same time, the
Strategic Plan demonstrates that more than a sentence or two 1is
necessary to change priorities that wipe out categories of
research.
V. CONCLUSION

Every Administration has political priorities and enjoys
the ability to make policy changes. But the agencies that
implement those changes have to have a reasoned and reasonable
explanation for doing so. The Public Officials are not
prohibited from blacklisting a handful of categories of
research. They must, however, comply with Congress’s mandate as
to research and other priorities, and even where the Public
Officials have discretion, they must provide a reasoned and
reasonable explanation. The Public Officials in their haste to
appease the Executive, simply moved too fast and broke things,
including the law. As previously ordered, partial separate and
final judgments have entered in favor of the Plaintiffs in the
10787 Action, ECF No. 138, and in the 10814 Action, ECF No.
151. This Court was careful to limit the relief, as i1t must,

only to the parties before 1t. See CASA, Inc., No. 24A884, 2025
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WL 1773631, at *15 (U.S. June 27, 2025) (“When a court concludes
that the Executive Branch has acted unlawfully, the answer is
not for the court to exceed i1ts power t00.”")

SO ORDERED.

_/s/ William G. Young
WILLIAM G. YOUNG
JUDGE
of the
UNITED STATES1S

16 This is how my predecessor, Peleg Sprague (D. Mass. 1841-
1865), would sign official documents. Now that I°’m a Senior
District Judge 1 adopt this format in honor of all the judicial
colleagues, state and federal, with whom 1 have had the
privilege to serve over the past 47 years.

[103]

A0268



UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

AMERICAN PUBLIC HEALTH ASSOCIATION;

IBIS REPRODUCTIVE HEALTH;
INTERNATIONAL UNION, UNITED
AUTOMOBILE, AEROSPACE, AND
AGRICULTURAL IMPLEMENT

WORKERS (UAW); BRITTANY CHARLTON;

KATIE EDWARDS; PETER LURIE; and
NICOLE MAPHIS,

Plaintiffs,
V.

NATIONAL INSTITUTES OF HEALTH;

JAY BHATTACHARYA, in his official

capacity as Director of the
National Institutes of Health;

UNITED STATES DEPARTMENT OF HEALTH
AND HUMAN SERVICES; and ROBERT F.

KENNEDY, JR., in his official
capacity as Secretary of the

United States Department of Health

and Human Services,

Defendants.
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COMMONWEALTH OF MASSACHUSETTS;
STATE OF CALIFORNIA; STATE OF
MARYLAND; STATE OF WASHINGTON;
STATE OF ARIZONA; STATE OF
COLORADO; STATE OF DELAWARE;
STATE OF HAWAI‘I; STATE OF
MINNESOTA; STATE OF NEVADA;
STATE OF NEW JERSEY; STATE OF
NEW MEXICO; STATE OF NEW YORK;
STATE OF OREGON; STATE OF RHODE
ISLAND; and STATE OF WISCONSIN,
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Plaintiffs,
V.

ROBERT F. KENNEDY, JR., in his
official capacity as Secretary of
Health and Human Services;

UNITED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVICES;
JAYANTA BHATTACHARYA, in his
official capacity as Director of
the National Institutes of Health;
NATIONAL INSTITUTES OF HEALTH;
NATIONAL CANCER INSTITUTE;
NATIONAL EYE INSTITUTE;

NATIONAL HEART, LUNG, AND BLOOD
INSTITUTE; NATIONAL HUMAN GENOME
RESEARCH INSTITUTE; NATIONAL
INSTITUTE ON AGING; NATIONAL
INSTITUTE ON ALCOHOL ABUSE AND
ALCOHOLISM; NATIONAL INSTITUTE
OF ALLERGY AND INFECTIOUS
DISEASES; NATIONAL INSTITUTE OF
ARTHRITIS AND MUSCULOSKELETAL AND
SKIN DISEASES; NATIONAL

INSTITUTE OF BIOMEDICAL IMAGING

AND BIOENGINEERING; EUNICE KENNEDY

SHRIVER NATIONAL INSTITUTE OF
CHILD HEALTH AND HUMAN
DEVELOPMENT; NATIONAL INSTITUTE
ON DEAFNESS AND OTHER
COMMUNICATION DISORDERS;
NATIONAL INSTITUTE OF DENTAL
AND CRANIOFACIAL RESEARCH;
NATIONAL INSTITUTE OF DIABETES
AND DIGESTIVE AND KIDNEY
DISEASES; NATIONAL INSTITUTE

ON DRUG ABUSE; NATIONAL
INSTITUTE OF ENVIRONMENTAL
HEALTH SCIENCES; NATIONAL
INSTITUTE OF GENERAL MEDICAL
SCIENCES; NATIONAL INSTITUTE OF
MENTAL HEALTH; NATIONAL INSTITUTE
ON MINORITY HEALTH AND HEALTH
DISPARITIES; NATIONAL INSTITUTE
OF NEUROLOGICAL DISORDERS AND
STROKE; NATIONAL INSTITUTE OF
NURSING RESEARCH; NATIONAL LIBRARY
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OF MEDICINE; NATIONAL CENTER FOR
ADVANCING TRANSLATIONAL SCIENCES;
JOHN E. FOGARTY INTERNATIONAL
CENTER FOR ADVANCED STUDY

IN THE HEALTH SCIENCES; NATIONAL
CENTER FOR COMPLEMENTARY AND
INTEGRATIVE HEALTH; and CENTER
FOR SCIENTIFIC REVIEW,

Defendants.

YOUNG, D.J. June 24, 2025

ORDER
After careful consideration, the Court denies the motions
for stay.
1. This Court has subject matter jurisdiction
The issue of this Court’s subject matter jurisdiction has

been fully addressed in its opinion Massachusetts v. Kennedy,

No. CV 25-10814-WGY, 2025 WL 1371785, at *3 (D. Mass. May 12,

2025) and it would be superogatory to rehearse it here.
Significantly, the defendants raise no question about the

full trial they have been accorded under the Administrative

Procedure Act nor about either this Court’s findings of fact?!

1 You have to listen to the bastards, Austin. They might just
have something.
-Hon. Franklin H. Ford

Judicial fact-finding is .. rigorous.
Necessarily detailed, judicial fact-finding
must draw logical inferences from the

[3]
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record, and, after lucidly presenting the
subsidiary facts, must apply the legal
frame-work in a transparent written or oral
analysis that leads to a relevant
conclusion. Such fact-finding is among the
most difficult of judicial tasks. It is
tedious and demanding, requiring the
entirety of the judge’s attention, all her
powers of observation, organization, and
recall, and every ounce of analytic common
sense he possesses. Moreover, fact-finding
is the one judicial duty that may never be
delegated to law clerks or court staff.
Indeed, unlike legal analysis, many judges
will not even discuss fact-finding with
staff, lest the resulting conclusions morph
into judgment by committee rather than the
personal judgment of the duly constituted
judicial officer.

Fair and impartial fact-finding is
supremely important to the judiciary..

While trial court legal analysis is
appropriately constrained by statutes and
the doctrine of stare decisis, the true
glory of our trial courts, state and
federal, is their commitment to fair and
neutral fact-finding. Properly done, facts
found through jury investigation or judicial
analysis truly are “like flint.”

Yet there has been virtual abandonment
by the federal judiciary of any sense that
its fact-finding processes are exceptional,
or due any special deference. Federal
district court judges used to spend their
time on the bench learning from lawyers in
an adversarial atmosphere, and overseeing
fact-finding by juries or engaging in it
themselves. This was their job and they were
proud of it. Today, judges learn more
reflectively, reading and conferring with
law clerks in chambers. Their primary
challenge is the proper application of the
law to the facts—facts that are either taken
for granted, or sifted out of briefs and
affidavits, and, in the mode of the European
civil justice systems, scrutinized by judges

[4]



A0273



While the grant of a stay would throw the entire process
into limbo during the course of the appeal, its denial means
only that the executive defendants must comply with the Act of
Congress rather than sequestering funds (probably forever)
during the course of the appeal.

Far, far better were the defendants to seek expedited
briefing and review so that a precedential decision may issue

with ramifications beyond these parties and these grants.

il S

WILLIAM G4 YOUNG
JUDG
of the
UNITED STATES4

SO ORDERED.

This is how our government ought function without demeaning
injunctive orders.

4 This is how my predecessor, Peleg Sprague (D. Mass. 1841-
1865), would sign official documents. Now that I'm a Senior
District Judge I adopt this format in honor of all the judicial
colleagues, state and federal, with whom I have had the
privilege to serve over the past 47 years.
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