
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

AMERICAN ACADEMY OF PEDIATRICS, 
AMERICAN COLLEGE OF PHYSICIANS, 
INC., AMERICAN PUBLIC HEALTH 
ASSOCIATION, INFECTIOUS DISEASES 
SOCIETY OF AMERICA, MASSACHUSETTS 
PUBLIC HEALTH ASSOCIATION D/B/A 
MASSACHUSETTS PUBLIC HEALTH 
ALLIANCE, SOCIETY FOR MATERNAL-
FETAL MEDICINE, THE MASSACHUSETTS 
CHAPTER OF THE AMERICAN ACADEMY 
OF PEDIATRICS, JANE DOE 1, JANE DOE 2, 
and JANE DOE 3, 

Plaintiffs, 

vs. 

ROBERT F. KENNEDY, JR., in his official 
capacity as Secretary of the Department of Health 
and Human Services; UNITED STATES 
DEPARTMENT OF HEALTH AND HUMAN 
SERVICES; JIM O’NEILL, in his official capacity 
as Acting Director of Centers for Disease Control 
and Prevention; CENTERS FOR DISEASE 
CONTROL AND PREVENTION; and DOES 1–
50, inclusive, 

Defendants. 

Case No. 1:25-cv-11916-BEM 

PLAINTIFFS’ OPPOSITION TO 
EMERGENCY MOTION TO 
INTERVENE 

The Emergency Motion to Intervene as Defendants and Counterclaim Plaintiffs (ECF No. 

248, and their Memorandum in Support, ECF No. 249) of proposed intervenors Children’s Health 

Defense (“CHD”), Andrea Shaw, Shanticia Nelson, Dr. Paul Thomas, and Dr. Kenneth Stoller 

(collectively, the “Proposed Intervenors”) should be denied for three reasons: (1) none of the 

Proposed Intervenors have standing to intervene in this lawsuit; (2) none of the Proposed 

Intervenors satisfy the requirements for intervention as a matter of right under FED. R. CIV. P. 
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24(a)(2); and (3) none of the Proposed Intervenors satisfy the factors for permissive intervention 

under FED. R. CIV. P. 24(b)(1). 

I. NONE OF THE PROPOSED INTERVENORS HAVE STANDING TO 
INTERVENE IN THIS CASE. 

“[A]n intervenor of right must demonstrate Article III standing when it seeks additional 

relief” beyond the claims and relief already sought in the case. Town of Chester, N.Y. v. Laroe 

Ests., Inc., 581 U.S. 433, 439 (2017). Further, the First Circuit has acknowledged that permissive 

intervention “must be supported by independent jurisdictional grounds.” Moosehead Sanitary Dist. 

v. S.G. Phillips Corp., 610 F.2d 49, 52 n.5 (1st Cir. 1979). Here, the Proposed Intervenors’ 

counterclaims seek additional relief not only beyond the relief sought in Plaintiff’s Administrative 

Procedures Act (“APA”) claims, but also against Plaintiffs. Therefore, to intervene under either 

FED. R. CIV. P. 24(a) or (b), the Proposed Intervenors must establish that they have standing to 

bring such claims. They have failed to do so. 

A. Children’s Health Defense1

1. Associational Standing 

To have standing, a party must allege a “personal stake in the outcome of the controversy 

to warrant his invocation of federal-court jurisdiction.” Summers v. Earth Island Inst., 555 U.S. 

488, 493 (2009) (emphasis in original). Associations have associational standing to sue on behalf 

of their members if (1) the members have standing to sue in their own right; (2) the interests the 

organization seeks to protect are germane to the organization’s purpose; and (3) neither the claim 

asserted, nor the relief requested requires the individual members to participate in the lawsuit. Hunt 

v. Wash. State Apple Advert. Comm’n, 432 U.S. 333, 343 (1977); Am. Pub. Health Ass’n v. Nat’l 

1 CHD has attempted intervention in three other lawsuits, and intervention was denied in all three. See Cellco P’ship, 
v. County of Monmouth, 2024 WL 4579506 (D.N.J. Oct. 25, 2024); Couris v. Lawson, No. 23-55069 (9th Cir. Mar. 
22, 2024) (WestLaw); McDonald v. Lawson, No. 22-56220 (9th Cir. Mar. 22, 2024) (WestLaw). 
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Insts. of Health, 786 F.Supp.3d 237, 251 (D. Mass. 2025); see also Mass. Lobstermen’s Ass’n, Inc. 

v. Nat’l Marine Fisheries Serv., 2024 WL 2194260, at *5 (D. Mass. Apr. 16, 2024), rev’d on other 

grounds, sub nom. Mass. Lobstermen’s Ass’n, Inc. v. Menaches, 127 F.4th 398 (1st Cir. 2025). To 

establish associational standing, an organization must “make specific allegations establishing that 

at least one identified member ha[s] suffered or would suffer harm.” Summers, 555 U.S. at 498.  

The Proposed Intervenors moving papers contain no specific allegations and cite to no 

declarations that identify at least one member of CHD who will suffer harm if the injunctive relief 

that Plaintiffs request in this case is granted. CHD thus fails to establish associational standing.  

2. Organizational Standing 

Organizational standing exists when the challenged conduct causes “concrete and 

demonstrable injury to the organization’s activities” together with a “consequent drain on the 

organization’s resources” which is “more than simply a setback to the organizations’ abstract 

social interests.” Am. Ass’n of Univ. Professors v. Rubio, 780 F.Supp.3d 350, 379 (D. Mass. 2025) 

(quoting Havens Realty Corp. v. Coleman, 455 U.S. 363, 379 (1982)). If the members of an 

organization are injured, the organization has standing even if it has not suffered an independent 

injury. 13A Charles Alan Wright, Arthur R. Miller & Edward H. Cooper Fed. Practice and 

Procedure § 3531.9.5 (3d ed.). 

The Proposed Intervenors moving papers allege only that: “CHD publishes books, daily 

news, and educational programming on vaccine safety, competing directly with AAP [American 

Academy of Pediatrics] in the market for vaccine-related health information. If the prior schedule 

is restored by judicial order, CHD’s competing publications are delegitimized. CHD is also a 

plaintiff in both the Shaw and Thomas actions, whose outcomes will be directly affected by this 

Court’s ruling.” ECF No. 249 at 4. CHD does not explain what it means by “delegitimized” or 
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how a ruling in this case will affect the outcomes in the Shaw and Thomas cases, let alone how 

imminent an “outcome” is in those cases. These conclusory allegations are too speculative and are 

insufficient to establish organizational standing. Clapper v. Amnesty Int’l USA, 568 U.S. 398, 401 

(2013) (holding that plaintiffs failed to establish standing where their “theory of future injury is 

too speculative to satisfy the well-established requirement that threatened injury must be ‘certainly 

impending’” (quoting Whitmore v. Arkansas, 495 U.S. 149, 158 (1990))).  

B. Andrea Shaw and Shanticia Nelson 

The allegations stated in Proposed Intervenors’ moving papers regarding the deaths of Ms. 

Shaw and Ms. Nelson’s children, while sad, fail to establish standing in this case. They assert that 

their children died after their “reported concerns were overridden by AAP’s contraindication 

framework,” and that “[i]f this Court restores the prior schedule, it judicially validates the protocol 

under which their children died and directly prejudices their pending RICO claims.” ECF No. 249 

at 3. They fail to define what “AAP’s contraindication framework” is or what causal connection 

exists between “AAP’s contraindication framework” and any injury they may suffer arising out of 

this case. Moreover, their motion is devoid of any factual allegations as to how an injunction in 

this case prejudices their pending RICO claims against AAP. 

Food & Drug Administration v. Alliance for Hippocratic Medicine, 602 U.S. 367 (2024), 

is on point. There, anti-abortion doctors who did not use or prescribe mifepristone, a drug that can 

terminate a pregnancy, sued to make mifepristone “less available for others.” Hippocratic Med., 

602 U.S. at 373 (emphasis in original). The Supreme Court held that the plaintiffs lacked standing 

to sue and rejected plaintiffs’ theories of injury in spite of their “sincere legal, moral, ideological, 

and policy objections to elective abortion and to FDA’s relaxed regulation of mifepristone.” Id. at 

396. The Supreme Court reaffirmed in Hippocratic Medicine the longstanding doctrine that 
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“plaintiffs attempting to show causation generally cannot rely on speculation about the unfettered 

choices made by independent actors not before the courts.” Id. at 383; see also Clapper, 568 U.S. 

at 409 (quoting Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 149 (2010)); Summers, 555 

U.S. at 493; Lujan v. Defs. Wildlife, 504 U.S. 555, 560–561 (1992).  

Neither Ms. Shaw nor Ms. Nelson have established an imminent, concrete injury that can 

be fairly traceable to any action by either Defendants or Plaintiffs at issue in this case. That a 

favorable ruling for the Plaintiffs in this case will somehow prejudice their RICO claims currently 

pending in the District of Columbia district court (Case No. 1:26-cv-00171) is quintessential 

“speculation about the unfettered choices made by independent actors not before” this Court. See 

Hippocratic Med., 602 U.S. at 383. 

C. Dr. Paul Thomas and Dr. Kenneth Stoller 

Attached hereto as Exhibit A is a March 2, 2023 Agreed Order between the Washington 

Medical Commission and Dr. Paul Thomas in which Dr. Thomas agreed to an indefinite 

suspension of his medical license. The Agreed Order provided that Dr. Thomas could “petition for 

reinstatement . . . only after reinstatement of his Oregon medical license.” Ex. A at 3.  

Dr. Thomas entered into an Interim Stipulated Order with the Oregon Medical Board 

(attached hereto as Exhibit B) on June 3, 2021, in which “he agreed to voluntarily limit his practice 

to acute care; refrain from engaging in consultations or directing clinic staff with respect to 

vaccination protocols questions, issues, or recommendations; and refrain from performing any 

research involving patient care pending the completion of the Board’s investigation.” Ex. B at 1. 

Then, on “November 21, 2021, the Board issued an Amended Complaint and Notice of Proposed 

Disciplinary Action in which the Board proposed to take disciplinary action . . . by imposing the 

maximum range of potential sanctions . . . which include the revocation of license . . . .” Id. Dr. 
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Thomas agreed to settle the charges by agreeing to surrender his Oregon medical license and 

“agree[ing] to never reapply for a license to practice medicine in Oregon.” Id. at 3. 

Attached hereto as Exhibit C is a February 16, 2021 Order and Decision from the Medical 

Board of California revoking Dr. Stoller’s Physician’s and Surgeon’s Certificate to practice 

medicine in California. His California license was revoked after a hearing on allegations that he:  

issued letters for 10 children between 2016 and 2018 exempting those children from 
vaccinations that otherwise would have been mandatory under California law for 
them to congregate with other children in settings such as school or day care. 
Complainant alleges further that because these vaccination exemptions had no 
medical basis, they constitute medical negligence and incompetence. 

Ex. C at 2.  

In comparison to these public records, the Proposed Intervenors moving papers assert that:  

Dr. Thomas published a vaccinated-versus-unvaccinated study—the very 
methodology the IOM recommended—and had his license suspended shortly 
thereafter. Dr. Stoller used genetic testing to identify at-risk children and had his 
license revoked for deviating from ACIP guidelines. If the prior schedule is 
restored, the individualized clinical approach for which both physicians lost their 
licenses will once again constitute professional misconduct. 

ECF No. 249 at 4. 

The documents explaining why these doctors lost their licenses indicate that Proposed 

Intervenors’ moving papers misrepresent the reasons Drs. Thomas and Stoller lost their licenses. 

Moreover, the allegations of alleged harm to Drs. Thomas and Stoller if this Court sets aside the 

January 5, 2026 CDC Immunization Schedule change (the “January 5 Action”) are conclusory and 

speculative. Drs. Thomas and Stoller offer no explanation as to how the preliminary injunctive 

relief of setting aside the January 5 Action will somehow affect their status of having no license to 

practice medicine in Oregon, Washington, and California. Conversely, they offer no explanation 

as to how a decision not to set aside the January 5 Action will help them get their license back, 
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which is a necessary prerequisite for them to be put in a position where they may be exposed to 

professional misconduct charges for taking an “individualized clinical approach.”  

Drs. Thomas and Stoller essentially assert a conscience injury, like the doctors in 

Hippocratic Medicine. Here, as in Hippocratic Medicine, their theory of causation is entirely 

attenuated, speculative, and insufficient to establish that they have standing to intervene in this 

case. Indeed, Dr. Thomas’ agreement never to apply for a license to practice medicine in Oregon 

again breaks any chain of causation. And Dr. Stoller offers no evidence that he has attempted to 

get his medical license back. See Hippocratic Medicine, 602 U.S. at 390 (noting that the doctors 

failed to establish Article III standing because “[t]he doctors have not shown that FDA’s actions 

likely will cause them any injury in fact. The asserted causal link is simply too speculative or too 

attenuated to support Article III standing.”). 

As a matter of law, none of the Proposed Intervenors have standing to intervene in this 

case. 

II. PROPOSED INTERVENORS FAIL TO SATISFY THE FACTORS FOR 
INTERVENTION AS A MATTER OF RIGHT. 

“On timely motion, the court must permit anyone to intervene who . . . claims an interest 

relating to the property or transaction that is the subject of the action, and is so situated that 

disposing of the action may as a practical matter impair or impede the movant’s ability to protect 

its interest, unless existing parties adequately represent that interest.” FED. R. CIV. P. 24(a)(2).  In 

the First Circuit, “[a] party that desires to intervene in a civil action under Rule 24(a)(2) must 

satisfy four conjunctive prerequisites: (1) a timely application for intervention; (2) a demonstrated 

interest relating to the property or transaction that forms the basis of the ongoing action; (3) a 

satisfactory showing that the disposition of the action threatens to create a practical impairment or 

impediment to its ability to protect that interest; and (4) a satisfactory showing that existing parties 
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inadequately represent its interest.” Public Service Co. of New Hampshire v. Patch, 136 F.3d 197, 

204 (1st Cir. 1998) (citing Conservation Law Found. v. Mosbacher, 966 F.2d 39, 41 (1st Cir. 

1992)) (denying intervention as of right where parties were merely interested in the outcome of a 

case); see also Geiger v. Foley Hoag LLP Ret. Plan, 521 F.3d 60, 64 (1st Cir. 2008) (citing 

Travelers Indem. Co. v. Dingwell, 884 F.2d 629, 637 (1st Cir. 2008)). “An application for 

intervention as of right must run the table and fulfill all four of these preconditions. The failure to 

satisfy any one of them dooms intervention.”  See Public Service Co., 136 F.3d at 204 (citing 

Travelers Indem. Co. v. Dingwell, 884 F.2d 629, 637 (1st Cir. 2008)). 

The Proposed Intervenors fail to satisfy the second, third, and fourth prongs of the Rule 

24(a)(2) test. Therefore, their request to intervene as a matter of right must be denied. See Public 

Service Co., 136 F.3d at 204. 

a. The Proposed Intervenors have not identified a demonstrated interest 
relating to the property or transaction that forms the basis of the ongoing 
action. 

To satisfy the requirements of FED. R. CIV. P. 24(a)(2), the Proposed Intervenors must 

demonstrate an interest relating to the basis of the ongoing action. “While the type of interest 

sufficient to sustain intervention as of right is not amendable to precise and authoritative definition, 

a putative intervenor must show at a bare minimum that it has a significantly protectable interest 

that is direct, not contingent.” Public Service Co., 136 F.3d at 205. “It is settled beyond 

peradventure, however, that an undifferentiated, generalized interest in the outcome of an ongoing 

action is too porous a foundation on which to premise intervention as of right.” Id. 

The Proposed Intervenors have not demonstrated a directly protectable interest relating to 

the basis of the ongoing action, but have rather demonstrated a fundamental misunderstanding as 

to the basis of the ongoing action. Proposed Intervenors contend that the central question of this 

litigation is “whether the childhood immunization schedule is evidence-based, safe as 
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administered, and lawfully mandated.” See ECF No. 249 at 7. In fact, the fundamental basis of this 

Action is whether Defendants have properly adhered to applicable processes and procedures in 

reaching specific final agency actions in compliance with the APA and the Federal Advisory 

Committee Act (“FACA”). 

Each intervenor has raised an interest they claim to be significantly protectable. Andrea 

Shaw and Shanticia Nelson claim that “[i]f this Court restores the prior schedule, it judicially 

validates the protocol under which their children died and directly prejudices their pending RICO 

claims.” ECF No. 249 at 3. Drs. Paul Thomas and Kenneth Stoller claim that “[i]f the prior 

schedule is restored, the individualized clinical approach for which both physicians lost their 

licenses will once again constitute professional misconduct.” Id. at 4. CHD claims that “[i]f the 

prior schedule is restored by judicial order, CHD’s competing publications are delegitimized. CHD 

is also a plaintiff in both the Shaw and Thomas actions, whose outcomes will be directly affected 

by this Court’s ruling.” Id. Proposed Intervenors fail to address how these supposedly 

“significantly protectable” interests—which all essentially relate to an interest in what is and is not 

included on the CDC immunization schedule—directly relate to the basis of this action. See Public 

Service Co., 136 F.3d at 205.   

The Public Service Co. case is instructive. There, ratepayers and ratepayer advocates 

sought to intervene under Rule 24(a)(2) in a lawsuit by multiple electric utilities challenging the 

New Hampshire public utilities commissioners’ final plan to create competition in New 

Hampshire’s electric utility market. Id. at 202–04. The ratepayers and ratepayer advocates claimed 

that they had a “significantly protectable interest” in obtaining lower electric rates. Id. at 205. Even 

acknowledging that potential economic harm would usually warrant serious consideration as a 

protectable interest, the court determined that the ratepayers’ and ratepayer advocates’ economic 
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interest theory was too general to satisfy Rule 24(a)(2)’s requirements. Id. “After all,” the court 

mused, “every electricity consumer in New Hampshire and every person who does business with 

any electricity yearns for lower electric rates.” Id. Further, the court noted that the ratepayers and 

ratepayer advocates’ interest in lower electric rates had an “overly contingent” quality because 

whether the interaction of numerous market variables would actually produce lower rates was 

“anybody’s guess.” Id. at 205–06. Therefore, the ratepayers’ and ratepayer advocates’ articulated 

interest was insufficient to satisfy Rule 24(a)(2). 

Similarly here, Proposed Intervenors’ interests in the outcome of what is and is not included 

on the immunization schedule are too general to satisfy Rule 24(a)(2). Their interest in what is on 

the immunization schedule is no different from the general interest that any provider, patient, or 

parent has in the CDC immunization schedule, regardless of whether they agree or disagree on the 

content of the schedule. Further, their interest in not returning to the status quo of the previous 

CDC immunization schedule is overly contingent because (1) it assumes that there were problems 

with the previous schedule, which is not at issue in this litigation, and (2) it assumes that the 

ultimate resolution of this lawsuit will require implementation of a specific immunization 

schedule. But this case is not about the outcome of what is reflected on the schedule—it is about 

whether Defendants properly complied with the APA in undertaking its final agency actions with 

respect to the immunization schedule and the composition of the Advisory Committee on 

Immunization Practices (“ACIP”). In other words, this case is not seeking any judicial approval or 

disapproval of a particular immunization schedule; it is challenging whether the Defendants 

followed the proper processes and procedures as required by the APA and FACA in making 

immunization schedule changes and appointing ACIP members. Further, the Proposed Intervenors 

provide no authority to support how the potential impacts on a completely unrelated RICO lawsuit 
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or on the “legitimacy” of CHD’s “publications questioning the schedule’s safety” serve as 

significantly protectable interests in the issues that form the bases of Plaintiffs’ APA claims. 

Therefore, the Proposed Intervenors’ interests cannot satisfy Rule 24(a)(2). 

b. The Proposed Intervenors have not made a satisfactory showing that the 
disposition of this Action threatens to create a practical impairment or 
impediment to their ability to protect an interest relating to the basis of this 
Action. 

In order to succeed under FED. R. CIV. P. 24(a)(2), the Proposed Intervenors must show 

that the disposition of this Action threatens to create a practical impairment or impediment to their 

ability to protect an interest relating to the basis of this Action. “Where the disposition of the case 

could result in a judicially enforceable order that adversely affects the would-be intervenor’s 

significant interest, this requirement is satisfied.” See Allco Renewable Energy Ltd. v. Haaland, 

2022 WL 18033002, at *4 (D. Mass. Jan. 7, 2022) (citing Daggett v. Comm’n Governmental Ethics 

& Election Pracs., 172 F.3d 104, 110–11 (1st Cir. 1999)). Proposed Intervenors necessarily fail 

this prong because, as explained above, they have not established an interest directly related to the 

basis of this action. Where no such interest exists, it cannot be adversely affected by a judicially 

enforceable order. See id.

Even assuming the Proposed Intervenors established an interest relating to the basis of this 

action, there is no practical tie between the Proposed Intervenors’ purported interests and their 

ability to protect such interests. The Proposed Intervenors argue that if the prior immunization 

schedule is restored, “the schedule under which the Shaw twins and Sa’Niya Carter died will be 

reimposed by judicial order, directly harming the Shaw and Nelson families and prejudicing their 

pending RICO claims.” ECF No. 249 at 4. But there is no explanation provided for how the 

schedule would harm the Shaw and Nelson families or prejudice their RICO claims; these 

averments are purely conclusory. Indeed, the existence of separate litigation or a different forum 
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for addressing the Proposed Intervenors’ interests undermines their argument that the disposition 

of this case threatens to create a practical impairment or impediment to their ability to protect their 

interests. 

The Proposed Intervenors also argue that restoring the prior schedule would contradict 

CHD’s publications questioning the schedule’s safety and thereby impair CHD’s competitive 

position in the market for vaccine-related information, but the Proposed Intervenors cite no 

authority to support that they can have a protectable interest in having uncontradicted opinions, let 

alone that an order granting Plaintiffs’ motion for preliminary injunction in this case would impede 

the Proposed Intervenors’ ability to protect such interests. They also argue that restoring the 

schedule on a record that does not contain certain information the Proposed Intervenors would like 

it to include “foreclose[es] the possibility of a fully informed judicial decision.” ECF No. 249 at 

5. 

These arguments are based on a misguided impression that this lawsuit seeks judicial 

review and approval of the previous CDC immunization schedule. Again, this lawsuit does not 

seek judicial approval or disapproval of any iteration of the CDC immunization schedule; 

Plaintiffs’ motion for preliminary injunction seeks merely to restore the status quo—i.e., to revert 

to the previous CDC immunization schedule—pending resolution of the claims in this lawsuit, 

which relate to Defendants’ APA violations in failing to follow appropriate processes and 

procedures in making schedule changes and reconstituting the ACIP.  

In short, the Proposed Intervenors have not, and cannot, demonstrate the disposition of this 

Action threatens to create a practical impairment or impediment to their ability to protect any 

protectable interest relating to the basis of this action. 

c. The Proposed Intervenors have not made a satisfactory showing that existing 
parties inadequately represent their interest. 
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To satisfy the requirements of FED. R. CIV. P. 24(a)(2), the Proposed Intervenors must make 

a satisfactory showing that existing parties inadequately represent their interests. To satisfy the 

adequacy of interest requirement, the party seeking to intervene as a matter of right “must produce 

some tangible basis to support a claim of purported inadequacy.” Public Service Co., 136 F.3d at 

207. In cases involving a governmental entity, there are two assumptions of adequate 

representation that proposed intervenors must overcome. Mass. Food Ass’n v. Sullivan, 184 F.R.D. 

217, 222–23 (D. Mass. 1999). The first is a presumption that a government body or agency 

adequately represents the interests of constituents, and overcoming this presumption requires a 

“strong affirmative showing” that the agency is not fairly representing the applicant’s interests. 

Public Service Co., 136 F.3d at 207. The second is a presumption of adequate representation where 

the governmental entity and the proposed intervenor have the same ultimate goal, and overcoming 

this presumption requires the proposed intervenor to demonstrate, for example, “adversity of 

interest, collusion, or nonfeasance.” Mass. Food Ass’n, 184 F.R.D. at 222–23; cf. Daggett, 172 

F.3dat 111 (noting that this “trilogy” is not an exclusive list). 

The Proposed Intervenors argue that the Government’s opposition briefing focuses on the 

Secretary’s legal authority and does not address interests the Proposed Intervenors seek to protect 

because it fails to challenge specific claims in Plaintiffs’ Fourth Amended Complaint, identify 

children harmed by the prior schedule, or address the “enforcement infrastructure.” ECF No. 249 

at 5–6. In other words, the Proposed Intervenors seek to intervene based on the fact that one 

opposition brief to a specific motion filed by Plaintiffs did not include arguments that the Proposed 

Intervenors would have preferred the Government to make.  

There are two key issues with this argument that prevent the Proposed Intervenors from 

rebutting the two presumptions in favor of adequate representation. First, as stated above, the 
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arguments the Proposed Intervenors would have liked the Government to make are not relevant to 

this case, which is an APA case arguing that the Defendants failed to follow applicable processes 

and procedures in making changes to the immunization schedules and reconstituting the ACIP. 

This case does not seek judicial determinations about what should or should not be on the CDC 

immunization schedules. Therefore, this is not the appropriate forum or case for the Proposed 

Intervenors to air their grievances regarding the former CDC immunization schedule or to advocate 

for their policy positions regarding any changes to the former CDC immunization schedule. 

Because such arguments are wholly irrelevant to the APA claims in this case, the Proposed 

Intervenors cannot demonstrate a lack of adequate representation as they cannot demonstrate they 

would add any “necessary element to the case” that the Defendants are not satisfactorily 

addressing. Mass. Food. Ass’n, 184 F.R.D. at 223–24. 

Second, disagreement over what legal arguments to make is not sufficient to demonstrate 

inadequacy of representation. See Pharm. Rsch. & Mfrs. of Am. v. Comm’r, Maine Dep’t Human 

Servs., 201 F.R.D. 12, 14–15 (D. Me. 2001) (holding that a proposed intervenor’s argument that 

the Plaintiffs had failed to make a specific argument regarding federal preemption in the lawsuit 

failed to satisfy the inadequacy of representation prong of FED. R. CIV. P. 24(a)(2) because 

“[w]here the would-be intervenor’s interest is the same as the party’s, only an extreme failure to 

present obvious arguments constitutes inadequate representation”); see also Maine v. Norton, 203 

F.R.D. 22, 29 (D. Me. 2001) (holding that “potential differences in litigation strategy” were not 

sufficient to establish inadequate representation for Rule 24(a)(2)). This is especially true given 

that the Proposed Intervenors and the Defendants have the same ultimate goal: to defend 

Defendants’ January 5 Action in response to Plaintiffs’ APA claims. Daggett, 172 F.3d at 111; 

Mass. Food Ass’n, 184 F.R.D. at 222. 
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Even if there is some divergence of certain interests between the Proposed Intervenors and 

Defendants—such as having adverse positions in a separate case, see ECF No. 249 at 6—the 

Proposed Intervenors have not demonstrated “adversity of interest, collusion, or nonfeasance,” or 

anything like it, between them and the Defendants with regard to challenging Plaintiffs’ APA 

claims. See Mass. Food Ass’n, 184 F.R.D. at 223 (noting that even apparent divergent interests 

based on the “traditionally adversarial relationship” between the proposed intervenor—a trade 

association—and the defendant commission members that regulate the proposed intervenor’s 

members did not overcome the presumption of adequate representation because the defendants 

appeared “willing and able” to present all applicable defenses). 

For these reasons, the Proposed Intervenors cannot satisfy the inadequacy of representation 

prong as they have failed to make a strong affirmative showing that the Defendants are not 

adequately representing their interests. 

III. PROPOSED INTERVENORS FAIL TO ESTABLISH THE ELEMENTS FOR 
PERMISSIVE INTERVENTION.  

The Proposed Intervenors cannot overcome their pleading deficiencies under FED. R. CIV.

P. 24(a) by moving, in the alternative, for permissive intervention under FED. R. CIV. P. 24(b)(2). 

The Court may only allow intervention “upon a timely motion when an applicant’s claim or 

defense and the main action have a question of law or fact in common.” Students for Fair 

Admissions, Inc. v. President and Fellows of Harvard Coll., 308 F.R.D. 39, 45 (D. Mass. 2015) 

(citation modified) (citing Daggett v. Comm’n on Governmental Ethics & Election Practices, 172 

F.3d 104, 112–113 (1st Cir. 1999)). This critical threshold must be satisfied for the analysis to 

continue, in which case the court may consider “almost any factor rationally relevant” in deciding 

whether permissive intervention is nevertheless proper. Daggett v. Comm’n on Governmental 

Ethics & Election Practices, 172 F.3d 104, 112–113 (1st Cir. 1999). In contrast to intervention as 
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a matter of right under FED. R. CIV. P. 24(a), the decision to permit permissive intervention is 

“wholly discretionary,” and should consider prejudice to the parties and/or delay in the pending 

action. See id. at 51; President and Fellows of Harvard College, 308 F.R.D. at 51. 

The Proposed Intervenors fail to meet the threshold requirement of showing a common 

question of law or fact. Proposed Intervenors fail to articulate how their claims share a common 

question of law or fact with the instant case; they merely state as much in one conclusory sentence 

See ECF No. 249 at 7. Rather, Proposed Intervenors focus almost entirely on purported legal issues 

and harms that are undoubtedly not at issue in the pending litigation before this Court. The only 

commonality between Proposed Intervenors’ factual and legal claims and those raised in the 

operative complaint is the impact of the childhood vaccination schedule. But this, too, is a red 

herring. Plaintiffs seek adjudication of claims under the APA brought against various Defendants 

for failing to follow the required processes and laws that inform vaccine recommendations in this 

country. The case turns on whether the proper procedures were followed by Defendants. 

Despite making unfounded factual assertions about the safety and efficacy of the previous 

childhood schedule, the Proposed Intervenors do not advance arguments relating to the propriety 

of the processes followed by the Defendants in reaching the final agency actions at issue. Nor do 

the Proposed Intervenors articulate a significant stake in the outcome beyond their general 

agreement with the downgraded recommendations to shared clinical decision making. The issue 

of whether the prior childhood schedule was safe is a wholly separately legal claim, and not one 

before this Court nor that properly falls under the APA. See United States v. Puerto Rico, 2014 

WL 13064595 (1st Cir. 2014) (permissive intervention denied where proposed intervenors’ 

interests and legal claims did not “involve a question of law or fact at issue in the main action.”). 

Critically, the Proposed Intervenors assert no facts or law bearing on whether Defendants acted 
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according to the required administrative procedures, much less whether the Defendants’ final 

agency actions contravene the APA because they were arbitrary and capricious, or contrary to the 

law. This is not an instance in which a party intervenes in an APA case to assert the challenged 

process was lawfully undertaken or defend their significant stake in the outcome. Contrast Allco, 

2002 WL 18022002 (allowing permissive intervention where non-party intervenor had significant 

monetary stake in outcome of litigation and advanced arguments to defend the lawfulness of the 

government permitting actions being challenged), aff’d by Melone v. Coit, 100 F. 4th 21, 28–29 

(1st Cir. 2024). Plaintiffs seek to undo a discrete set of agency actions in favor of full compliance 

by Defendants moving forward. Any benefit to the Proposed Intervenors’ interests is speculative 

and incidental at best. 

Rather, the crux of the Proposed Intervenors’ claim is that the AAP has historically 

endorsed a childhood vaccine schedule that is unsafe and untested, and that harmed children and 

others. The question of the safety of past vaccine schedules is not before the Court in this matter. 

Nevertheless, the Proposed Intervenors are, in essence, asking the Court to permit intervention for 

the purpose of adjudicating whether the former childhood vaccine schedule was appropriate and 

safe, a self-serving determination that will bolster the Proposed Intervenors’ legal claims brought 

in unrelated litigation not before this Court rather than inform the Court’s decision whether 

Defendants have violated the APA in this case. And in doing so, the Proposed Intervenors concede 

they have no intention of addressing the critical issue of whether the Secretary had the authority 

to revise the childhood vaccine schedule—a question which Proposed Intervenors acknowledge 

Defendants squarely address in their pleadings. ECF No. 248 at 3. Put simply, the Proposed 

Intervenors have failed to allege a common law or fact. 
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While the Court need not proceed in its analysis to deny permissive intervention, it is 

important to note that to the extent the Proposed Intervenors’ endorsement of the current childhood 

vaccine schedule are relevant to this case, the Defendants adequately represent such interests. See 

President and Fellows of Harvard College, 308 F.R.D. at 49–51 (citing Daggett, 172 F.3d at 111) 

(noting where the goals of applicants are ultimately the same, adequate representation is 

presumed). Moreover, Defendants are well positioned to defend the propriety of the Government’s 

actions with exclusive access to the administrative record that details if, and to what extent, the 

prescribed administrative policies and procedures were followed. Even if there was a common 

question of fact raised, the Proposed Intervenors have not sufficiently shown how they would be 

“helpful in developing the case.” See T-Mobile Ne. LLC v. Town of Barnstable, 969 F. 3d 33, 41 

(1st Cir. 2020), citing Daggett, 172 F.3d at 113. To the extent the Proposed Intervenors and their 

counsel may have specialized expertise developed through other litigation, this expertise may be 

appropriately deployed through amicus briefs, or through testimonial evidence solicited by 

Defendants. See Daggett, 172 F.3d at 113.  

Finally, the Court should deny permissive intervention for the additional reason that 

intervention in this instance “will unduly delay or prejudice the adjudication of the original parties’ 

rights.” FED. R. CIV. P. 24(b)(3); see also Daggett, 172 F.3d at 113 (holding that whether additional 

of new parties would complicate a case “that badly needed to be expedited” is a permissible under 

consideration under FED. R. CIV. P. 24(b)(2)). Where, as here, the APA claims largely turn on the 

administrative record (being compiled by the Defendants as ordered by the Court on January 22, 

2026, ECF No. 182) and the legal frameworks and regulations dictating the formation of vaccine 

policy and recommendations, the addition of new parties that “do not appear poised to add anything 

of meaningful value to the litigation” would unduly hinder the efficient resolution of this case. See 
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T-Mobile, 969 F.3d at 41–42. The parties have fully briefed, argued, and had the opportunity 

present additional evidence before the Court on the Plaintiffs’ Motion for Preliminary Injunction 

related to the January 5 Action. Despite its assertion it will follow the Court’s existing scheduling 

order, Proposed Intervenors’ interests appear to relate solely to this issue, which has already been 

presented to the Court on an expedited basis as part of the Plaintiffs’ requested for preliminary 

injunctive relief. 

Attached to Proposed Intervenors’ motion to intervene is a proposed Answer, Affirmative 

Defenses, and Counterclaims. ECF 248-1. Their second counterclaim is a claim of “False 

Advertising Under the Lanham Act, 15 U.S.C. §§ 1125(a) (Against AAP).” In addition to this 

claim not sharing common questions of fact or law with the claims that the seven medical 

associations and organizations assert in the Fourth Amended Complaint in this case, this claim, if 

allowed, would cause undue delay and prejudice to all of the parties in this case, not just AAP. To 

prove their false advertising claim, Proposed Intervenors would seek discovery on the elements of 

proving a Lanham Act claim, namely falsity, deception, materiality, intent, dissemination, injury, 

and damages. See 15 U.S.C. § 1125. This in turn would lead to discovery demands for documents 

and depositions on how AAP’s childhood immunization schedule is developed; the scientific 

studies, analysis, and research underlying the Red Book (AAP’s authoritative guide on childhood 

infectious diseases); how AAP advertises and markets its Red Book; revenue and profit generated 

by selling the Red Book, and much, much more. Allowing Proposed Intervenors into this case to 

pursue discovery on counterclaims that are unrelated to the APA claims asserted herein would 

cause undue delay, force Plaintiffs to incur unnecessary expense to defend the counterclaims, and 

would further exacerbate the harm to the Plaintiffs and public health by delaying adjudication on 

the agency actions challenged herein.  
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II. CONCLUSION 

For all the foregoing reasons, Plaintiffs respectfully request that this Court deny the 

Emergency Motion to Intervene. 
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OREGON MEDICAL BOARD

STATE OF OREGON

In the Matter of )
)

PAUL NORMAN THOMAS, MD ) STIPULATED ORDER
LICENSE NO. MD 15689 )

)

1.

The Oregon Medical Board (Board) is the state agency responsible for licensing, 

regulating and disciplining certain health care providers, including physicians, in the State of 

Oregon. Paul Norman Thomas, MD (Licensee) is a licensed physician in the State of Oregon.

2.

On June 3,2021, Licensee entered into an Interim Stipulated Order with the Board in 

which he agreed to voluntarily limit his practice to acute care; refrain from engaging in 

consultations or directing clinic staff with respect to vaccination protocols questions, issues or 

recommendations; and refrain from performing any research involving patient care pending the 

completion of the Board's investigation. On November 21, 2021, the Board issued an Amended 

Complaint and Notice of Proposed Disciplinary Action in which the Board proposed to take 

disciplinary action against Licensee by imposing the maximum range of potential sanctions 

identified in ORS 677.205(2), which include the revocation of license, a $10,000 civil penalty 

per violation, and assessment of costs, for violations of the Medical Practice Act, specifically: 

ORS 677.190(l)(a) unprofessional or dishonorable conduct as defined in ORS 677.188(4)(a) any 

conduct or practice contrary to recognized standards of ethics of the medical profession or any 

conduct or practice which does or might constitute a danger to the health or safety of a patient or 

the public; ORS 677.190(9) making false or misleading statements regarding the efficacy of the 

licensee’s treatments; ORS 677.190(13) repeated negligence and gross negligence in the practice 

of medicine; ORS 677.190(17) willfully violating any provision of this chapter including ORS 
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677.080 knowingly making a false statement or representation on a matter; and failing to comply 

with a Board request made under ORS 677.320 (Board investigations); and ORS 677.190(26) 

failing to report an adverse action.

3.

Licensee and the Board desire to settle this matter by the entry of this Stipulated Order.

Licensee understands that he has the right to a contested case hearing under the Administrative 

Procedures Act (Oregon Revised Statutes chapter 183), fully and finally waives the right to a 

contested case hearing, understands and acknowledges that this order is not subject to judicial 

review, and acknowledges and agrees the grounds to petition for the stipulated order to be set 

aside under ORS 183.417(3)(b) do not exist in this case, by the signing of and entry of this Order 

in the Board’s records. Licensee neither admits nor denies, but the Board finds that Licensee 

engaged in conduct as described in the November 21,2021, Complaint and Notice of Proposed 

Disciplinary Action, and that this conduct violated the Medical Practice Act, to wit ORS 

677.190(l)(a) as defined in ORS 677.188(4)(a); ORS 677.190(9); ORS 677,190(13); ORS 

677.190(17); and ORS 677.190(26). Licensee understands that this Order is a public record and 

is a disciplinary action that is reportable to the National Practitioner Data Bank and the 

Federation of State Medical Boards. Licensee understands the terms of this Order and signs 

freely.

4.

Licensee and the Board agree that the Board will close this investigation and resolve this 

matter by entry of this Stipulated Order, subject to the following conditions:

4.1 Licensee surrenders his Oregon medical license. Licensee’s Oregon medical 

license shall be changed to surrendered status effective 60 days from the date this Stipulated 

Order is signed by the Board Chair.

4.2 Licensee agrees to never reapply for a license to practice medicine in Oregon.

4.3 All of Licensee’s currently pending administrative matters before the Board are 

closed effective the date this Stipulated Order is signed by the Board Chair.
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4.4 The June 3, 2021, Interim Stipulated Order terminates effective the date this 

Stipulated Order is signed by the Board Chair.

4.5 Licensee must obey all federal and Oregon state laws and regulations pertaining 

to the practice of medicine.

4.6 Licensee stipulates and agrees that any violation of the terms of this Order shall 

be grounds for further disciplinary action under ORS 677,190(17).

5.

This Order becomes effective the date it is signed by the Board Chair.

IT IS SO STIPULATED this  IS day Of 2022.

PAUL NORMAN THOMAS, MD

IT IS SO ORDERED this day of 2022.

OREGON-MEDICAL BOARD 
S bf Oregon

ROBERT M. CAHN, MD
Board Chair
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