
 

 

Case No. 25-10773 
 

 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

 

FAULK COMPANY, INCORPORATED, 

       Plaintiff – Appellee, 

 v. 

ROBERT F. KENNEDY, JR., SECRETARY, U.S. DEPARTMENT OF 
HEALTH AND HUMAN SERVICES, in his official capacity as Secretary of 
Health and Human Services; UNITED STATES OF AMERICA; UNITED 
STATES DEPARTMENT OF HEALTH AND HUMAN SERVICES and its 
sub-agency DEFENDANT CENTERS FOR MEDICARE AND MEDICAID 
SERVICES; MEHMET OZ, ADMINISTRATOR OF THE CENTERS FOR 

MEDICARE AND MEDICAID SERVICES, in his official capacity as 
Administrator of Centers for Medicare and Medicaid Services, 

       Defendants – Appellants. 
 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS  

FORT WORTH DIVISION 
 

 

BRIEF OF APPELLEE 
 

 

 
 

David LeFèvre 
State Bar No. 24072202 
david@erisafire.com 
Christine Vanderwater 
State Bar No. 24137259 
christine@erisafire.com 
LeFèvre Law, P.C. 
1302 Waugh Drive, Suite 189 
Houston, Texas 77019 
(713) 581-1987 
 

ATTORNEYS FOR APPELLEE 
FAULK COMPANY, INC. 

  



 

 

Brief of Appellee  Page ii 

CERTIFICATE OF INTERESTED PERSONS 

Pursuant to FED. R. APP. P. 26.1 and 5th Cir. R. 28.2.1, Appellee Faulk 

Company, Incorporated offers this Certificate of Interested Persons. 

(1) Number and Style of the Case: No. 25-10773; Faulk Company, 

Incorporated v. Robert F. Kennedy, Jr. in his official capacity as Secretary, 

Department of Health and Human Services; United States Department of Health and 

Human Services and its sub-agency Centers for Medicare and Medicaid Services; 

Mehmet Oz in his official capacity as Administrator, Centers for Medicare and 

Medicaid Services; United States of America. 

(2) The undersigned counsel of record certifies that the following listed 

persons and entities as described in the fourth sentence of Rule 28.2.1 have an 

interest in the outcome of this case.  These representations are made in order that the 

judges of this Court may evaluate possible disqualifications or recusal. 

Appellants: Robert F. Kennedy, Jr., Secretary, U.S. 
Department of Health and Human Services, 
In his official capacity as Secretary of Health 
and Human Services; United States of 
America; United States Department of Health 
and Human Services, And its sub-agency 
Defendant Centers for Medicare and 
Medicaid Services; Mehmet Oz, 
Administrator of the Centers for Medicare 
and Medicaid Services, In His Official 
Capacity as Administrator of Centers for 
Medicare and Medicaid Services 

 
  



 

 

Brief of Appellee  Page iii 

Counsel for Appellants:  Brett A. Shumate 
     Joshua Wu 
     Ellen Page Delsole 
     Geoffrey J. Klimas 
     Tax Division, Department of Justice 
 
Appellee:    Faulk Company, Inc. 
 
Counsel for Appellee:  David LeFèvre 

      Christine Vanderwater 
      LeFèvre Law, P.C. 
 
       

/s/ David LeFèvre     
David LeFèvre 

 
      Attorney of Record for Appellee  
      Faulk Company, Incorporated 
 

  



 

 

Brief of Appellee  Page iv 

STATEMENT REGARDING ORAL ARGUMENT 
 
 Because this case entails review of matters of first impression, Plaintiff – 

Appellee Faulk Company, Inc. respectfully requests that the Court permit the parties 

an opportunity to present oral argument. 

  



 

 

Brief of Appellee  Page v 

TABLE OF CONTENTS 

 Page 

CERTIFICATE OF INTERESTED PERSONS ....................................................... ii 
 
STATEMENT REGARDING ORAL ARGUMENT  ............................................. iv 
 
TABLE OF AUTHORITIES ................................................................................. viii 
 
STATEMENT OF ISSUES ....................................................................................... 1 
 
INTRODUCTION ..................................................................................................... 2 
 
STATEMENT OF THE CASE .................................................................................. 3 
 
I. Statutory Framework ....................................................................................... 3 
 
II. Factual Background ......................................................................................... 4 
 
III. Procedural History ........................................................................................... 4 
 
SUMMARY OF THE ARGUMENT ........................................................................ 5 
 
ARGUMENT ............................................................................................................. 7 
 
I. THE DJA FEDERAL TAX EXCEPTION DOES NOT  
 APPLY TO FAULK’S APA CHALLENGE TO HHS  
 REGULATION 45 C.F.R. § 155.310(i) (COUNT III) ................................... 7 
 
 A. Rivero is not controlling on the issue of scope  
  of the DJA federal tax exception ........................................................... 8 
 
  1. The scope of the DJA federal tax exception  
   was neither briefed by the parties nor meaningfully  
   analyzed in Rivero ....................................................................... 8 
 
  2. The authorities relied upon by the Rivero  
   district court do not support an expanded scope ......................... 9 
  



 

 

Brief of Appellee  Page vi 

TABLE OF CONTENTS (cont.) 

 Page 

  3. The Rivero Court did not have the benefit  
   of CIC Services ......................................................................... 11 
 
 B. The statute, and the intent of Congress expressed in it,  
  is controlling ........................................................................................ 11 
 
  1. The remedial focus of the statute demands a  
   remedial focus of the DJA tax exception .................................. 14 
 
  2. The legislative history confirms the scope of the  
   DJA tax exception is limited to the determination,  
   assessment and collection of taxes ............................................ 18 
 
 C. The relief Faulk requests is not “with respect to Federal 
  taxes” within the meaning of the DJA ................................................ 20 
 
II. HHS REGULATION 45 C.F.R. 155.310(i) DELEGATED 
 EMPLOYER CERTIFICATION AUTHORITY TO THE IRS;  
 BECAUSE IT IS CONTRARY TO STATUTE, THE DISTRICT  
 COURT RIGHTLY VACATED IT .............................................................. 23 
 
 A. HHS regulation 45 C.F.R. § 155.310(i) is a delegation ...................... 23 
 
 B. HHS has no authority to delegate employer certification 
  to Treasury or IRS ............................................................................... 26 
 
  1. The overarching structure and general context of the  
   ACA’s Exchange subsidy provisions demonstrate  
   Congress intended for HHS to be in charge ............................. 26 
 
  2. Congress did not give HHS authority to further  
   delegate to IRS .......................................................................... 31 
 
 C. The regulation exceeds statutory authority, and the district  
  court rightly vacated it ......................................................................... 32 
  



 

 

Brief of Appellee  Page vii 

TABLE OF CONTENTS (cont.) 

 Page 

III. IRS LACKS AUTHORITY TO ISSUE “CERTIFI[CATION]  
 TO THE EMPLOYER UNDER SECTION 1411 OF THE [ACA]” ............ 33 
 
 A. The best reading of “under Section 1411” is “by reason  
  of the authority of Section 1411” ........................................................ 34 
 
 B. Grammatically, “under Section 1411” modifies the act  
  of certification, not just the eligibility standards ................................. 37 
 C. The statutory structure confirms HHS must issue the  
  certification .......................................................................................... 38 
 
 D. “Certification” is the culmination of the Section 1411  
  notice and appeals process .................................................................. 40 
 
 E. The United States’ interpretation leads to absurd results .................... 41 
 
 F. Congress explicitly mandated strict adherence to Section  
  1411 due process protections .............................................................. 42 
 
CONCLUSION ........................................................................................................ 44 
 
CERTIFICATE OF SERVICE ................................................................................ 45 
 
CERTIFICATE OF COMPLIANCE ....................................................................... 46 
 
CERTIFICATE OF ELECTRONIC COMPLIANCE ............................................. 46 
 
  



 

 

Brief of Appellee  Page viii 

TABLE OF AUTHORITIES 
 

Cases Page 
 
Aetna Life Ins. Co. v. Haworth,  
300 U.S. 227 (1937) ............................................................................................. 7, 16 
 
Alexander v. “Americans United” Inc.,  
416 U.S. 752 (1974) ................................................................................................. 11 
 
Bartenwerfer v. Buckley,  
598 U.S. 69 (2023) ................................................................................................... 12 
 
Bassel v. Durand-Day (In re Durand-Day),  
134 F.4th 846 (5th Cir. 2025) ............................................................................ 12, 35 
 
Bob Jones Univ. v. Simon,  
416 U.S. 725 (1974) ................................................................................................. 11 
 
Bruckner Truck Sales, Inc. v. Guzman,  
148 F.4th 341 (5th Cir. 2025) .................................................................................. 36 
 
Carpenters Dist. Council v. Dillard Dep’t Stores,  
15 F.3d 1275 (5th Cir. 1994) ................................................................................... 12 
 
Chamber of Commerce of U.S. v. U.S. Dep’t of Labor,  
885 F.3d 360 (5th Cir. 2018) ................................................................................... 32 
 
CIC Servs., LLC v. IRS,  
593 U.S. 209 (2021) ..................................................................................... 11, 17, 20 
 
City of Arlington, Tex. v. FCC,  
569 U.S. 290 (2013) ................................................................................................. 26 
 
Conn. Nat’l Bank v. Germain,  
503 U.S. 249 (1992) ................................................................................................. 12 
 
Direct Mktg. Ass’n v. Brohl,  
575 U.S. 1 (2015) ..................................................................................................... 20 
  



 

 

Brief of Appellee  Page ix 

TABLE OF AUTHORITIES (cont.) 
 

Cases Page 
 
ETSI Pipeline Project v. Missouri,  
484 U.S. 495 (1988) ................................................................................................. 26 
 
Fischer v. United States,  
603 U.S. 480 (2024) ........................................................................................... 12, 33 
 
Flora v. United States,  
362 U.S. 145 (1960) ................................................................................................. 18 
 
Food & Drug Admin. v. Brown & Williamson Tobacco Corp.,  
529 U.S. 120 (2000) ................................................................................................. 26 
 
Franciscan Alliance, Inc. v. Becerra,  
47 F.4th 368 (5th Cir. 2022) .................................................................................... 32 
 
Garland v. Cargill,  
602 U.S. 406 (2024) ................................................................................................. 12 
 
Gonzales v. Oregon,  
546 U.S. 243 (2008) ................................................................................................. 26 
 
King v. Burwell,  
576 U.S. 473 (2015) ................................................................................................. 33 
 
Leocal v. Ashcroft,  
543 U.S. 1 (2004) ..................................................................................................... 12 
 
Loper Bright Enters. v. Raimondo,  
603 U.S. 369 (2024) ........................................................................................... 33, 41 
 
Maracich v. Spears,  
570 U.S. 48 (2013) ................................................................................................... 34 
 
Nat’l Ass’n of Mfrs. v. Dep’t of Def.,  
583 U.S. 109 (2018) ........................................................................................... 34, 35 
  



 

 

Brief of Appellee  Page x 

TABLE OF AUTHORITIES (cont.) 
 

Cases Page 
 
Nat’l Fed’n of Indep. Bus. v. Dep’t of Lab., Occupational Safety & Health Admin.,  
595 U.S. 109 (2022) ................................................................................................. 26 
 
Nat’l Mining Ass’n v. U.S. Army Corps of Eng’rs,  
145 F.3d 1399 (D.C. Cir. 1998) ............................................................................... 32 
 
Novartis Pharm. Corp. v. Sec’y of United States Dep’t of Health & Human Servs.,  
155 F.4th 223 (3d Cir. 2025) ................................................................................... 22 
 
Perez v. Ledesma,  
401 U.S. 82 (1971) ................................................................................................... 15 
  
Ray v. El Paso Cmty. Found.,  
No. EP-09-CV-00249-KC, 2009 WL 2413488 (W.D. Tex. Aug. 4, 2009) ............ 10 
 
Rivero v. Fid. Invs., Inc..,  
1 F.4th 340 (5th Cir. 2021) .................................................................................... 8, 9 
 
Rivero v. Fid. Invs., Inc.,  
Civ. Action No. 4:18-CV-909-SDJ,  
2020 WL 2541963 (E.D. Tex. May 19, 2020) ......................................................... 10 
 
Ryan, LLC v. IRS,  
Civ. Action No. 3:25-CV-0078-B, 2025 WL 3089415  
(N.D. Tex Nov. 5, 2025) .......................................................................................... 22 
 
Smith v. Booth,  
823 F.2d 94 (5th Cir. 1987) ..................................................................................... 10 
 
St. Louis Fuel & Supply Co. v. FERC,  
890 F.2d 446 (D.C. Cir. 1989) ................................................................................. 35 
 
Steel Co. v. Citizens for Better Env’t,  
523 U.S. 83 (1998) ..................................................................................................... 7 
  



 

 

Brief of Appellee  Page xi 

TABLE OF AUTHORITIES (cont.) 
 

Cases Page 
 
Tanzin v. Tanvir,  
592 U.S. 43 (2020) ................................................................................................... 12 
 
United States v. Butler,  
297 U.S. 1 (1936) ..................................................................................................... 13 
 
United States v. Cotton,  
535 U.S. 625 (2002) ................................................................................................... 7 

United States v. Miller,  
604 U.S. 518 (2025) ................................................................................................. 13 

United States v. Morrow,  
266 U.S. 531 (1925) ................................................................................................. 16 
 
United States v. Texas,  
599 U.S. 670 (2023) ................................................................................................. 32 
 
Van Loon v. U.S. Dep’t of the Treasury,  
122 F.4th 549 (5th Cir. 2024) .................................................................................. 12 
 
Warner v. Goltra,  
293 U.S. 155 (1934) ................................................................................................. 18 
 
Warren v. United States,  
874 F.2d 280 (5th Cir. 1989) ................................................................................... 10 
 
Wis. Cent. Ltd. v. United States,  
585 U.S. 274 (2018) ................................................................................................. 12 
 
Yates v. United States,  
574 U.S. 528 (2015) ................................................................................................. 13 
 
Statutes 

42 C.F.R. § 440.345 ................................................................................................. 24 



 

 

Brief of Appellee  Page xii 

TABLE OF AUTHORITIES (cont.) 
 

Statutes Page 
 
42 C.F.R. § 457.350 ................................................................................................. 24 

45 C.F.R. § 155.310 ........................................................................................... 21, 45 

45 C.F.R. § 155.510 ................................................................................................. 24 

45 C.F.R. § 155.535 ................................................................................................. 24 

78 Fed Reg. 4594 (Jan. 22. 2013) .......................................................... 20, 21, 24, 25 

5 U.S.C. § 706 .......................................................................................................... 25 

26 U.S.C. § 36B ........................................................................................... 30, 31, 37 

26 U.S.C. § 4980H ............................................................................................... 3, 33 

28 U.S.C. § 2201 .................................................................................................. 5, 13 

42 U.S.C. § 18001 .................................................................................................... 27 

42 U.S.C. § 18002 .................................................................................................... 27 

42 U.S.C. § 18003 .................................................................................................... 27 

42 U.S.C. § 18014 .................................................................................................... 27 

42 U.S.C. § 18022 .................................................................................................... 27 

42 U.S.C. § 18023 .................................................................................................... 27 

42 U.S.C. § 18031 .................................................................................................... 27 

42 U.S.C. § 18032 .................................................................................................... 27 

42 U.S.C. § 18033 .................................................................................................... 27 

42 U.S.C. § 18041 .................................................................................................... 27 

42 U.S.C. § 18071 .................................................................................................... 27 

42 U.S.C. § 18081 ...................................................... 3, 27-29, 31, 32, 36, 37, 40, 42 



 

 

Brief of Appellee  Page xiii 

TABLE OF AUTHORITIES (cont.) 
 

Statutes Page 
 
42 U.S.C. § 18082 .................................................................................. 27-29, 36, 38 

42 U.S.C. § 18083 .................................................................................................... 27 

Other Authorities 

BLACKS’ LAW DICTIONARY (12th ed. 2024) ............................................................ 40 

Edwin Borchard,  
Declaratory Judgments (2d ed. 1941) ............................................................... 18, 19 
 
Continuing Appropriations Act, 2014, 
Pub. L. No. 113-46, 127 Stat. 558 (Oct. 17, 2013) ............................................ 43, 44 
 
Declaratory Judgment Act of 1934,  
Pub. L. 73-343, 48 Stat. 955 (Jun. 14, 1934) ........................................................... 15 

Revenue Act of 1935,  
Pub. L. 74-407, 49 Stat. 1014 (Aug. 30, 1935) ........................................................ 15 
 
 
 
 
 

 

 

 

 

 



 

 

Brief of Appellee  Page 1 

STATEMENT OF ISSUES 

1. Whether the district court correctly held that the federal tax exception 

to the Declaratory Judgment Act, 28 U.S.C. § 2201(a), does not deprive the court of 

subject matter jurisdiction over an Administrative Procedure Act (“APA”) challenge 

to a Department of Health and Human Services (“HHS”) regulation that is keyed to 

a public health statute rather than the determination of federal taxes. 

2. Whether the district court correctly held that HHS regulation 45 C.F.R. 

§ 155.310(i) must be set aside and vacated as an ultra vires act in excess of statutory 

authority because it purports to delegate to the Internal Revenue Service (“IRS”) the 

authority to issue employer certifications under ACA § 1411—an authority Congress 

exclusively assigned to HHS and the state and federally-facilitated health insurance 

exchanges (collectively, the “Exchange”).  

3. Whether the district court correctly held that the IRS lacks the statutory 

authority to issue the “certifi[cation] to the employer under section 1411” that is 

required by I.R.C. § 4980H(a)(2), thereby rendering the assessment against Faulk 

Company, Inc. (“Faulk”) invalid and entitling it to a refund under 26 U.S.C. § 7422. 
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INTRODUCTION 

This appeal presents a fundamental question of administrative law: Can 

federal agencies rewrite a complex statutory scheme to suit their own administrative 

convenience? In enacting the Affordable Care Act (“ACA”), Congress created a 

specific, bifurcated administrative structure for processing federally-funded advance 

premium tax credits and cost-sharing reductions (collectively, “subsidies”) available 

on the Exchange and the resulting Employer Shared Responsibility Payment 

(“ESRP”) excise taxes. Congress assigned the role of determining subsidy eligibility, 

notifying employers, and adjudicating appeals to HHS and state Exchanges. It 

assigned to HHS the role of directing Treasury when and where to provide payment 

for subsidies and, importantly, notifying Treasury of each employer triggering ESRP 

excise tax liability. Congress assigned the role of assessing and collecting the ESRP 

excise tax to the IRS—but only after HHS had completed its work first—hence the 

reference in I.R.C. § 4980H to ACA § 1411 (42 U.S.C. § 18081) as a condition 

precedent to the imposition of ESRP excise taxes. 

HHS ignored this structure. Instead of establishing the robust notice-and-

appeal program mandated by ACA § 1411, HHS promulgated a regulation, 

45 C.F.R. § 155.310(i), unlawfully delegating its certification duties to the IRS. IRS 

then attempted to certify Faulk’s liability itself, years after the fact, without Faulk 

ever receiving the statutory notice or due process appeal rights Congress guaranteed. 
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The district court properly recognized that agencies have no power to 

rearrange the pieces of the chess board laid out by Congress. Because the IRS’s 

assessment was based on a certification issued without statutory authority, and 

because the regulation purporting to authorize that delegation was void ab initio, the 

judgment below should be affirmed. 

STATEMENT OF THE CASE 
 

I. Statutory Framework 

The ACA imposes an ESRP excise tax on employers with 50 or more full-

time equivalent employees (“applicable large employers”) that fail to offer 

affordable, minimum value health coverage to their full-time employees. 26 U.S.C. 

§ 4980H. However, liability is not automatic. It is triggered only after an employee 

receives a premium tax credit and, crucially, that fact “has been certified to the 

employer under section 1411 of the [ACA].” Id. § 4980H(a)(2). 

ACA Section 1411 establishes the “program for determining eligibility” for 

these credits. 42 U.S.C. § 18081(a). Under this section, the Exchange must notify 

the employer if an employee is determined eligible for a subsidy and must provide 

the employer an opportunity to appeal that determination. Id. § 18081(e)(4), (f)(2). 

This process is administered by HHS. Id. Only after this process concludes does the 

statute contemplate the assessment of the excise tax. 
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II. Factual Background 

Appellee Faulk Company, Inc. (“Faulk”) is a Texas corporation providing 

janitorial services to schools. ROA.9. In 2019, Faulk employed fewer than 500 

individuals and ceased offering group health insurance coverage after no employee 

enrolled in it. ROA.12, 212. 

At no point in 2019, 2020, or 2021 did HHS or any Exchange notify Faulk 

that any of its employees had received a premium tax credit, nor was Faulk informed 

of its potential liability or its right to appeal any such determination through the HHS 

administrative process required by ACA § 1411. ROA.12, 212. 

Instead, in December 2021—three years after the relevant tax year—the IRS 

sent Faulk Letter 226-J. ROA.12. This letter purported to “certify” that Faulk was 

liable for an ESRP of approximately $200,000, citing HHS regulation 45 C.F.R. 

§ 155.310(i) for the assertion that the letter constituted certification under ACA 

§ 1411. ROA.10, 12-13. This was the first and only notice Faulk received with 

respect to 2019. ROA.12, 17. 

III. Procedural History 

Faulk paid the assessment in full under protest and timely filed a claim for 

refund. ROA.10. After six months passed without IRS action, Faulk filed suit in the 

U.S. District Court for the Northern District of Texas. ROA.10. Faulk challenged 
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the validity of HHS Regulation 45 C.F.R. § 155.310(i) under the APA (Count III) 

and sought a refund of the tax (Count I). ROA.17-19, 20. 

On summary judgment, the district court ruled in Faulk’s favor. ROA.628. It 

held that the IRS lacked authority to issue the certification required by I.R.C. 

§ 4980H because that authority belongs exclusively to HHS under the plain text of 

the ACA. ROA.634-35. Consequently, the court set aside 45 C.F.R. § 155.310(i) as 

an unlawful delegation of statutory authority and ordered a full refund of the ESRP. 

ROA.644. HHS and the United States now appeal. 

SUMMARY OF THE ARGUMENT 

This Court should affirm the district court’s judgment on all grounds. 

First, the court had subject matter jurisdiction to hear Faulk’s APA challenge 

to the HHS regulation. In the Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202 

(“DJA”), Congress bestowed on federal courts the power to grant declaratory relief, 

but not in “cases … with respect to Federal taxes.” 28 U.S.C. § 2201(a). Faulk’s 

challenge in Count III is against HHS, its sub-agency CMS and two of their officers 

in their official capacities, not Treasury or IRS or the United States, and it is directed 

at a public health regulation issued by HHS under Title 42, not a tax assessment 

under Title 26. The relief sought—vacatur of an unlawful agency rule—does not 

restrain the assessment or collection of a tax but merely restores the administrative 
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structure Congress enacted for administration of the Exchanges. The DJA federal 

tax exception does not apply. 

Second, HHS Regulation 45 C.F.R. § 155.310(i) exceeds HHS’s statutory 

authority and is thus ultra vires. Agencies are creatures of statute and may not 

delegate their duties to other agencies without express congressional authorization. 

The ACA specifically assigns the duty of certifying employer liability and managing 

appeals to HHS and the Exchanges. It contains no provision authorizing HHS to 

delegate this adjudicatory function to the IRS. By attempting to wash its hands of 

this due process duty via regulation, HHS exceeded its statutory authority. 

Third, the IRS’s assessment was invalid because the statutory precondition 

for liability was never met. I.R.C. § 4980H(a)(2) requires that liability be “certified 

to the employer under section 1411 of the [ACA].” The phrase “under section 1411” 

modifies the specific action “certified to the employer,” and it means “by reason of 

the authority of section 1411.” Because ACA § 1411 grants authority exclusively to 

HHS, a certification issued by the IRS is legally ineffectual. The United States’ 

argument that the IRS may “self-certify” ignores the text, violates the basic canons 

of statutory construction, and renders the specific notice-and-appeal protections of 

ACA § 1411 a nullity. Because the tax was assessed without the required statutory 

certification, the district court correctly ordered a refund. 
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ARGUMENT  

I. THE DJA FEDERAL TAX EXCEPTION DOES NOT APPLY TO 
FAULK’S APA CHALLENGE TO HHS REGULATION 45 C.F.R. 
§ 155.310(i) (COUNT III). 

Both before the district court and here, HHS argued that the DJA federal tax 

exception bars Faulk’s APA challenge to HHS regulation 45 C.F.R. § 155.310(i). 

ROA.104-06; ECF No. 46, pp. 73-81. This issue must be addressed at the outset. 

While the Supreme Court described the DJA as “procedural only,” it is a 

remedial statute that grants federal courts the judicial power to issue declaratory 

judgments. Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 240-44 (1937). Through 

the federal tax exception found in the first sentence of 28 U.S.C. § 2201(a), Congress 

declined to give federal courts the power to grant the remedy of declaratory judgment 

“with respect to Federal taxes.” Without the requisite statutory power to grant the 

requested remedy, a court thus lacks subject matter jurisdiction. Steel Co. v. Citizens 

for Better Env’t, 523 U.S. 83, 84-103 (1998). Because subject matter jurisdiction 

concerns a court’s power to resolve a case, it is a gateway, first order question; a 

court cannot reach the merits without it. United States v. Cotton, 535 U.S. 625, 630 

(2002). As will be shown, the DJA federal tax exception does not apply, and this 

Court retains subject matter jurisdiction. 
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A. Rivero is not controlling on the issue of scope of the DJA federal 
tax exception. 

HHS relies heavily, if not exclusively, upon Rivero v. Fidelity Investments, 

Inc., 1 F.4th 340 (5th Cir. 2021), for two propositions: (1) the DJA federal tax 

exception is broader than the Tax Anti-Injunction Act, 26 U.S.C. § 7421(a) (“AIA”), 

and (2) the DJA federal tax exception is so broad as to act as a jurisdictional bar to 

an Administrative Procedure Act (“APA”) challenge to a regulation issued by the 

U.S. Department of Health and Human Services (“HHS”). HHS’s reliance is 

misplaced. 

1. The scope of the DJA federal tax exception was neither 
briefed by the parties nor meaningfully analyzed in Rivero. 

The vast majority of the Rivero court’s analysis is devoted to whether 

Congress intended the DJA federal tax exception to be a non-jurisdictional claims-

processing rule, like an element of a cause of action, or jurisdictional condition. 

Rivero, 1 F.4th at 344-45. The district court in Rivero dismissed the case sua sponte, 

and the Fifth Circuit’s primary focus was the propriety of that dismissal, given that 

the parties had not raised the DJA federal tax exception issue. The Court’s 

substantive analysis of the scope of the DJA federal tax exception is relegated to a 

mere two paragraphs, the first of which is a recitation of the Treasury regulation at 

issue and an overview of the parties’ arguments about it. Id. at 345-46. The opinion 

includes no analysis of the DJA federal tax exception or citation to any authority for 
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its conclusion that a court cannot hear a private party dispute that turns on the 

interpretation of a Treasury regulation. The entirety of the discussion is this: 

The district court found that, under either scenario proffered by Rivero, 
to declare that no transfer certificate is necessary would require the 
court “to construe various tax code provisions and treasury regulations 
to value Medrano's gross estate” and make a “determination ‘with 
respect to Federal taxes’ that is precluded by the plain language of the 
Declaratory Judgment Act.” We discern no error, much less clear error, 
with regard to this finding. Indeed, we agree with the district court that 
deciding the merits of Rivero's request for declaratory relief would 
inevitably involve sifting through the applicable Treasury regulations 
discussed above in order, ultimately, to make a determination “with 
respect to Federal taxes,” beyond the power granted to federal courts 
by the DJA. 

Id. at 345-46. Given the lack of discussion, the question of whether the DJA federal 

tax exception is broader than the AIA was not at issue in the case—nor would it have 

been because the parties in Rivero did not brief it. See Brief of Appellant, Rivero v. 

Fid. Invs., Inc., No. 20-40371 (5th Cir. Sept. 21, 2020); Response Brief of Appellee, 

Rivero v. Fid. Invs., Inc., No. 20-40371 (5th Cir. Oct. 21, 2020); Reply Brief of 

Appellant, Rivero v. Fid. Invs., Inc., No. 20-40371 (5th Cir. Nov. 12, 2020). 

2. The authorities relied upon by the Rivero district court do not 
support an expanded scope. 

While Rivero cites no authorities in its discussion of the scope of the DJA 

federal tax exception, the district court decision it affirmed does. However, a review 

of those authorities further reveals that Rivero is not precedential for either of HHS’s 
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propositions. See Rivero v. Fid. Invs., Inc., Civ. Action No. 4:18-CV-909-SDJ2020, 

WL 2541963, at *2-3 (E.D. Tex. May 19, 2020). For its operative language 

regarding the scope of the DJA federal tax exception, the district court cited to Ray 

v. El Paso Community Foundation, No. EP-09-CV-00249-KC, 2009 WL 2413488, 

at *2 (W.D. Tex. Aug. 4, 2009), a sister district court opinion similarly involving a 

private party dispute in which there is but a single paragraph of discussion and no 

substantive analysis. Regarding the scope of the DJA federal tax exception, the Ray 

court cited to only two cases: Warren v. United States, 874 F.2d 280 (5th Cir. 1989), 

and Smith v. Booth, 823 F.2d 94 (5th Cir. 1987). 

In Warren, a pro se plaintiff brought a tax protestor suit seeking to declare 

null and void a frivolous return penalty the IRS had assessed under I.R.C. § 6702, 

and this Court held that the DJA federal tax exception barred such suit because the 

requested remedy was a declaration that plaintiff owed no such tax penalty. Warren, 

874 F.2d at 281-82. This Court in Smith held that the DJA and AIA barred the suit 

because the plaintiff sought a declaration that they were eligible for installment 

payment of estate taxes under I.R.C. § 6166, overruling the decision of the IRS on 

the matter—i.e., a legally binding declaration of their tax liability. Smith, 823 F.2d 

at 95-97. Neither Warren nor Smith addressed whether the DJA federal tax exception 

is broader than the AIA. Both cases involved direct requests for declarations of tax 
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liability before payment, suits for which federal courts clearly do not have 

jurisdiction under either the DJA or AIA.  

None of these opinions speak in any meaningful way to a court’s jurisdiction 

over an APA challenge to HHS’s authority to issue a public health regulation or 

otherwise expand the scope of the DJA federal tax exception.  

3. The Rivero Court did not have the benefit of CIC Services. 

Crucially, the Fifth Circuit issued its Rivero decision on June 22, 2021—a 

mere 36 days after the Supreme Court handed down its landmark decision in CIC 

Services, LLC v. IRS, 593 U.S. 209 (2021). The Rivero briefing completed in late 

2020 before CIC Services was decided, so the Court did not have the opportunity to 

consider the Supreme Court’s upstream/downstream analysis or its explicit 

instructions for lower courts to narrow their reading of Alexander v. “Americans 

United” Inc., 416 U.S. 752 (1974), and Bob Jones University v. Simon, 416 U.S. 725 

(1974)—particularly where the requested relief concerns a regulatory mandate rather 

than a tax itself. CIC Servs., 593 U.S. at 227-28 (J. Kavanaugh, concurring); id. at 

217. As a result, Rivero cannot be relied upon as precedent regarding APA 

challenges to non-Treasury regulations.  

B. The statute, and the intent of Congress expressed in it, is 
controlling. 

What, then, is the scope of the DJA federal tax exception? The remedy of 

declaratory judgment is a creature of statute. Accordingly, determining the scope of 
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the federal tax exception in that statute is a matter of legislative intent, discerned 

through the process of statutory construction. 

That analysis begins with the text of the statute to determine its plain meaning. 

Bartenwerfer v. Buckley, 598 U.S. 69, 74 (2023); Tanzin v. Tanvir, 592 U.S. 43, 46 

(2020); Van Loon v. U.S. Dep’t of the Treasury, 122 F.4th 549, 563 (5th Cir. 2024). 

In determining a statute’s plain meaning, words are given their “ordinary meaning” 

judged from the time Congress enacted the statute, considering their dictionary 

definitions and both their specific context in a sentence or provision and the broader 

context of the statute as a whole, using the canons of interpretation. Fischer v. United 

States, 603 U.S. 480, 486 (2024); Garland v. Cargill, 602 U.S. 406, 415-16 (2024); 

Wis. Cent. Ltd. v. United States, 585 U.S. 274, 277-78 (2018); Leocal v. Ashcroft, 

543 U.S. 1, 9 (2004).  

The inquiry ends if from this analysis the text of the statute is clear and 

unambiguous. Bassel v. Durand-Day (In re Durand-Day), 134 F.4th 846, 851 (5th 

Cir. 2025) (citing Carpenters Dist. Council v. Dillard Dep’t Stores, 15 F.3d 1275, 

1282-83 (5th Cir. 1994)). The court must “presume that a legislature says in a statute 

what it means and means in a statute what it says there.” Conn. Nat’l Bank v. 

Germain, 503 U.S. 249, 253-54 (1992).  
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However, if there is some ambiguity, other sources, such as pre-enactment 

legislative record should be consulted. See Yates v. United States, 574 U.S. 528, 540-

543 (2015). 

The DJA federal tax exception is but a single prepositional phrase, “except 

with respect to Federal taxes.” 28 U.S.C. § 2201(a). An 8-member majority of the 

Supreme Court recently observed that “with respect to” is highly context-dependent, 

capable of at least two interpretations ranging from broad and expansive to narrow 

and specific. See United States v. Miller, 604 U.S. 518, 526-29 (2025). The range of 

possible meanings was no less wide in 1935 when the phrase was added than in 

2025. See United States v. Butler, 297 U.S. 1, 56, 64-66, 70-75 (1936) (construing a 

statute to establish “a purchasing power with respect to articles that farmers buy” by 

pegging agricultural prices “with respect to” consumer goods, and considering the 

government’s argument that the phrase was a general policy aspiration for general 

welfare, but ultimately finding it to be a specific operative ratio that rendered the 

“tax” a regulatory penalty). In the DJA, did Congress mean that the federal tax 

exception applies to “a case specifically concerning Federal taxes,” which would 

suggest something like a cause of action seeking a legally-binding declaration of 

federal tax liability or the propriety of collection efforts—i.e., a tax case? Or did 

Congress mean it applies to “a case generally referencing Federal taxes,” which 

would suggest a broad application, encompassing any cause of action in which either 
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the legal theory requires that a federal tax statute or regulation be interpreted or 

referenced as a logical step, or a process upstream from the determination, 

assessment and collection of taxes—i.e., a tax question? As discussed below, the 

answer is clearly the former. 

1. The remedial focus of the statute demands a remedial focus 
of the DJA tax exception. 

The best textual evidence of legislative intent is its context—both the wider 

context how it fits within the overall framework of the DJA and the narrow context 

of the clause’s role in the sentence in which it appears. As for the wider context, the 

singular function of the three short subparagraphs that comprise the DJA, as enacted 

in 1934, was to grant courts the power to provide litigants a federal remedy of 

declaratory judgment, plus a few details about due process. This is plain from its 

text: 

Sec. 274D. (1) In cases of actual controversy the courts of the United 
States shall have power upon petition, declaration, complaint, or other 
appropriate pleadings to declare rights and other legal relations of any 
interested party petitioning for such declaration, whether or not further 
relief is or could be prayed, and such declaration shall have the force 
and effect of a final judgment or decree and be reviewable as such. 

(2) Further relief based on a declaratory judgment or decree may be 
granted whenever necessary or proper. The application shall be by 
petition to a court having jurisdiction to grant the relief. If the 
application be deemed sufficient, the court shall, on reasonable notice, 
require any adverse party, whose rights have been adjudicated by the 
declaration, to show cause why further relief should not be granted 
forthwith. 
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(3) When a declaration of right or the granting of further relief based 
thereon shall involve the determination of issues of fact triable by a 
jury, such issues may be submitted to a jury in the form of 
interrogatories, with proper instructions by the court, whether a general 
verdict be required or not. 

Declaratory Judgment Act of 1934, Pub. L. 73-343, 48 Stat. 955, 955-56 (Jun. 14, 

1934).  

The remedial focus of the statute is confirmed in the legislative history: 

The express purpose of the Federal Declaratory Judgment Act was to 
provide a milder alternative to the injunction remedy. The House 
Committee Report stated, “The principle involved in this form of 
procedure is to confer upon the courts the power to exercise in some 
instances preventive relief, a function now performed rather clumsily 
by our equitable proceedings and inadequately by the law courts.” 
H.R.Rep. No. 1264, 73d Cong., 2d Sess., 2 (1934). 

Perez v. Ledesma, 401 U.S. 82, 111-112 (1971) (J. Brennan, concurring in part and 

dissenting in part); see also id. at 112-15 (detailing the legislative history of the act). 

A year later in 1935, Congress added as a parenthetical the phrase now 

referred to as federal tax exception. Revenue Act of 1935, Pub. L. 74-407, 49 Stat. 

1014, 1027 (Aug. 30, 1935). As amended, subsection (1) would have read like this:  

In cases of actual controversy (except with respect to Federal taxes) the 
courts of the United States shall have power upon petition, declaration, 
complaint, or other appropriate pleadings to declare rights and other 
legal relations of any interested party petitioning for such declaration, 
whether or not further relief is or could be prayed, and such declaration 
shall have the force and effect of a final judgment or decree and be 
reviewable as such. 
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The phrase, “(except with respect to Federal taxes),” appears in the subsection of the 

DJA providing the grant of remedial power, just after the opening phrase, “In cases 

of actual controversy,” which the Supreme Court interpreted just two years later to 

simply mean a matter otherwise justiciable under Article III. Aetna Life Ins. Co., 300 

U.S. at 229-30.  

When Congress enacted the 1935 amendment, it did so against the backdrop 

of well-settled Supreme Court precedent requiring that provisos be narrowly 

construed so they do not swallow the grant of power to which the proviso is attached. 

United States v. Morrow, 266 U.S. 531, 534-35 (1925). Under this established canon,  

[t]he general office of a proviso is to except something from the 
enacting clause, or to qualify and restrain its generality and prevent 
misinterpretation. Its grammatical and logical scope is confined to the 
subject-matter of the principal clause. … This is emphasized when the 
proviso is examined in the light of prior legislation, the condition it was 
evidently intended to correct, and its legislative history.  
 

Id.  

Here, the “enacting clause” or “principal clause” is the grant of remedial 

power to federal courts. According to Supreme Court precedents of the time, 

Congress would have expected the federal tax exception proviso to be applied as a 

narrow exception to the subject matter of the clause—i.e., the grant of remedial 

power, not a broad jurisdictional bar against any legal question involving a tax. 

Viewing the phrase in its proper statutory context, it means that in cases otherwise 

justiciable, Congress intended to give courts the power to issue declaratory 
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judgments, but not where the declaration operates on federal taxes—i.e., tax cases. 

Even applying the nearest-reasonable-referent canon, the exception modifies “cases 

of actual controversy”—a Constitutional term of art referring to justiciable 

disputes—thereby stripping the Court of remedial power only over tax controversies 

(i.e., disputes with the government over tax liability), not over administrative 

controversies or private party controversies that merely touch upon tax regulations. 

What’s more, because the federal tax exception is tied to the grant of judicial 

power, it is the remedy—the thing sought to be declared—to which a court should 

look and not the subjective motive of the plaintiff or the downstream consequences 

of the declaratory relief requested, just as the Supreme Court has held with respect 

to the AIA. See CIC Servs., 593 U.S. at 217. 

The structure and context of the DJA federal tax exception indicate that 

Congress did not intend to bar federal courts from considering tax questions, 

particularly when they are a mere logical step in ultimately reaching the legal 

conclusion that declaratory relief should be granted, and as a proviso it is to be 

construed narrowly. But just how narrowly? When does a plaintiff’s requested 

declaratory relief become a tax case that Congress did not intend for federal courts 

to touch? Where the statutory language itself lacks clarity in this regard, the 

legislative history provides it aplenty. 



 

 

Brief of Appellee  Page 18 

2. The legislative history confirms the scope of the DJA tax 
exception is limited to the determination, assessment and 
collection of taxes. 

Another precedent of which the 74th Congress would have been acutely aware 

is the canon of statutory construction requiring courts to interpret text in light of the 

specific legal defect it was enacted to fix. Just one year before the 1935 amendment, 

the Supreme Court held that in construing a statute, the court must read the text “in 

the light of the mischief to be corrected and the end to be attained.” Warner v. Goltra, 

293 U.S. 155, 158 (1934). This “mischief rule” directs courts not to abstract 

legislative purposes, but to specific evidence of the problem Congress sought to 

remedy. Here, the Senate Report leaves no doubt as to that specific mischief: the 

amendment was designed solely to stop taxpayers from using the newly enacted 

Declaratory Judgment Act to circumvent an existing prohibition against restraining 

the assessment and collection of taxes. 

Very soon after Congress passed the DJA in 1934, taxpayers figured out they 

could use declaratory judgment actions to get around the 1867 Tax Anti-Injunction 

Act and its prohibition against “suit[s] for the purpose of restraining the assessment 

or collection of any tax,” and there ensued a flood of litigation seeking to declare 

two New Deal taxes unconstitutional—the Agricultural Adjustment Act processing 

tax and the Kerr-Smith Tobacco Restriction Act penalty tax—challenges the 

Roosevelt administration wanted to avoid. Edwin Borchard, Declaratory Judgments 
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pp. 850-54 (2d ed. 1941). That is not, however, what was presented to Congress. Id. 

Instead, Congress was told that declaratory judgment actions were interfering with 

the collection of income taxes and the administrative procedure adopted to 

adjudicate errors in tax assessments. Id.  

As the Supreme Court explained: 

The Federal Declaratory Judgment Act of 1934 was amended by § 405 
of the Revenue Act of 1935 expressly to except disputes “with respect 
to Federal taxes.” The Senate Report explained the purpose of the 
amendment as follows: 

Your committee has added an amendment making it clear 
that the Federal Declaratory Judgments Act of June 14, 
1934, has no application to Federal taxes. The application 
of the Declaratory Judgments Act to taxes would 
constitute a radical departure from the long continued 
policy of Congress (as expressed in Rev.Stat. 3224 [the 
Tax Anti-Injunction Act] and other provisions) with 
respect to the determination, assessment, and collection of 
Federal taxes. Your committee believes that the orderly 
and prompt determination and collection of Federal taxes 
should not be interfered with by a procedure designed to 
facilitate the settlement of private controversies, and that 
existing procedure both in the Board of Tax Appeals and 
the courts affords ample remedies for the correction of tax 
errors. 

S.Rep. No. 1240, 74th Cong., 1st Sess. 11. It is clear enough that one 
“radical departure” which was averted by the amendment was the 
potential circumvention of the “pay first and litigate later” rule by way 
of suits for declaratory judgments in tax cases.  

Flora v. United States, 362 U.S. 145, 165 (1960); see also Borchard, supra, at 850-

51. By adding the federal tax exception to the DJA, Congress did not intend to create 
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a broad, sweeping jurisdictional prohibition against courts considering tax questions; 

rather, its intent was to plug a specific loophole Congress believed it had 

inadvertently created affecting the determination, assessment and collection of taxes.  

Taken together, the text of the statute, its context as being remedial in nature, 

and its legislative history demonstrate that by “In cases of actual controversy (except 

with respect to Federal taxes)” Congress’s intent was that courts not have the 

remedial power to issue declarations “keyed to the acts of” determining, assessing 

or collecting federal taxes, just as the Supreme Court has said with respect to the 

AIA. See CIC Servs., 593 U.S. at 217 (quoting Direct Mktg. Ass’n v. Brohl, 575 

U.S. 1, 12 (2015)). 

C. The relief Faulk requests is not “with respect to Federal taxes” 
within the meaning of the DJA. 

Count III is a civil action under the APA to set aside an HHS regulation on 

the basis that it is contrary to a public health statute. ROA.20. The regulation 

complained of, 45 C.F.R. § 155.310(i), was issued by HHS (not Treasury or IRS) 

under its own authority pursuant to ACA § 1411, which was codified at 42 U.S.C. 

§ 18081, a public health statute (not the Internal Revenue Code). 78 Fed Reg. 4594, 

4636 (Jan. 22. 2013). “[P]ursuant to the Secretary [of HHS]’s program for 

determining [individuals’ Exchange subsidy] eligibility”—i.e., not pursuant to a tax 

assessment or collection procedure—HHS delegated responsibility for issuing 

“certifi[cation] to an employer that one or more employees has enrolled [in 
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subsidized Exchange coverage],” and Faulk’s argument is that HHS did not have the 

authority to make that delegation. Id.; 45 C.F.R. § 155.310(i); ROA.20. It is the act 

of HHS making an improper delegation of authority through an HHS regulation to 

which the relief requested in Count III is keyed, not IRS’s failure to receive that 

authority or its unlawful exercise of it.  

The effect of the relief requested—setting aside and vacating the offending 

HHS regulation—will not bind the hands of IRS with respect to its assessment or 

collection of ESRP excise taxes; it just won’t be able to self-certify one of the 

elements, requiring that it wait for HHS to first follow the required statutory 

machinery. Or not. If 45 C.F.R. § 155.310(i) is not the IRS’s sole source of authority 

to issue “certifi[cation] to the employer under section 1411 of the [ACA],” then 

vacating that HHS regulation has no effect on IRS whatsoever. Either way, the relief 

Faulk requested and that the district court granted with respect to Count III is not a 

tax case for which federal courts lack declaratory relief power. 

Neither is the relief sought in Count III dependent upon other, prohibited 

declaratory relief. The Court’s power to rule on the validity of 45 C.F.R. § 155.310(i) 

is not predicated on Faulk obtaining a declaration with respect to its tax refund case. 

They are independent causes of action with independent grants of relief against 

separate defendants. Each cause of action could have been brought in a separate 

lawsuit. Either HHS had authority to delegate employer certifications under ACA § 
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1411, or it didn’t. Either HHS had authority to create a program separate from the 

processes required by ACA § 1411, or it didn’t. The Court does not first need to 

order that Faulk be given a refund in Count I to grant the APA relief it requests in 

Count III. (This contrasts with the matter before the court in Novartis 

Pharmaceuticals Corp. v. Secretary of United States Department of Health and 

Human Services, 155 F.4th 223 (3d Cir. 2025), in which the declaratory relief the 

plaintiff requested against CMS (to “[d]eclare void any agreement that Novartis may 

be unconstitutionally coerced into entering”) necessarily required that other, 

prohibited relief first be granted (to “[d]eclare that the Program’s ‘excise tax’ 

violates the Excessive Fines Clause” and is therefore unconstitutional).)  

To construe the public health statute 42 U.S.C. § 18081 (that is, ACA § 1411), 

this Court may find it helpful or even necessary to examine its broader context. 

Given the largesse of the ACA, that would include reading—perhaps even 

construing—I.R.C. § 4980H as a means of discerning Congressional intent in ACA 

§ 1411. But the text of the DJA statute, its legislative history and applicable Supreme 

Court precedents simply do not evidence or support a conclusion that Congress 

intended for the DJA federal tax exception to be so broad as to prohibit courts from 

examining tax questions posed by requests for non-tax relief. See, e.g., Ryan, LLC 

v. IRS, Civ. Action No. 3:25-CV-0078-B, 2025 WL 3089415, at *8-9 (N.D. Tex 

Nov. 5, 2025) (acknowledging the AIA-plus view of Rivero but declining to apply 
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it to an APA challenge to the Treasury regulation that resulted from a district court 

setting aside the IRS Notice that was the subject of CIC Services, and finding it 

perfectly acceptable to “constru[e] provisions of the APA and congressional 

[Internal Revenue Code] statutes that formed the basis for the Treasury’s authority 

to pass the Final Rule”). 

The focus of inquiry is whether the relief sought declares tax liability or 

interferes with the assessment or collection of taxes. The relief sought in Count III 

does not ask for or require that. Faulk’s APA challenge to HHS regulation 155.310(i) 

is not a “case … with respect to Federal taxes” within the meaning of the DJA. 

II. HHS REGULATION 45 C.F.R. 155.310(i) DELEGATED EMPLOYER 
CERTIFICATION AUTHORITY TO THE IRS; BECAUSE IT IS 
CONTRARY TO STATUTE, THE DISTRICT COURT RIGHTLY 
VACATED IT. 

A. HHS regulation 45 C.F.R. § 155.310(i) is a delegation. 

As it did in the district court, the HHS asserts that, notwithstanding the fact 

that HHS went through the formal notice-and-comment rulemaking process and 

issued a regulation that has the force of law, HHS was not actually delegating 

anything to IRS but rather “simply set[ting] out [its] interpretation of the relevant 

statutory provisions.” ECF No. 46, p. 49. That is an interesting (re)characterization.  

The regulation providing for the HHS-to-Treasury handoff says, “the Internal 

Revenue Service will adopt methods to certify to an employer that one or more 

employees has enrolled [in subsidized Exchange coverage].” 45 C.F.R. § 155.310(i). 
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While HHS uses the word, “will,” as opposed to the more emphatic “shall,” it used 

“will” to command a range of other directives in regulations issued at the same time, 

including delegations to states. See 78 Fed. Reg. 4594, 4596-98 (Jan. 22, 2013) 

(proposing 42 C.F.R. § 457.350(g)(3) (“The State will determine the written format 

and timing of the information regarding Medicaid”)); id. (proposing 42 C.F.R. § 

440.345 (“States will adhere to future guidance for updating benefits”)); id. 

(proposing 45 C.F.R. § 155.510(a) (“The appeals entity or the Exchange must enter 

into agreements with the agencies … Such agreements must include a clear 

delineation of the responsibilities”)); id. (proposing 45 C.F.R. § 155.535(f) (“The 

appeals entity will review the appeal de novo….”)). 

What’s more, in the preamble to the proposed regulation, HHS was very clear 

that this was not a mere “interpretation of the relevant statutory provisions”: 

We [HHS and CMS] propose to add new paragraph (i) regarding a 
certification program pursuant to the Secretary [of HHS]’s program for 
determining eligibility for advance payments of the premium tax credit 
and cost-sharing reductions in accordance with section 1411(a) of the 
Affordable Care Act. This certification program is distinct from the 
[employer] notification specified in section 1411(e)(4)(B)(iii) and 
paragraph (h). 

In new § 155.310(i), we propose that the certification to the employer 
will consist of methods adopted by the Secretary of Treasury as part of 
the determination of potential employer liability under section 4980H 
of the Code. In this manner, the certification program will address not 
only individuals on whose behalf advance payments of the premium tax 
credit and cost-sharing reductions are provided, but also individuals 
claiming the premium tax credit only on their tax returns. 
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78 Fed Reg. at 4636 (emphasis supplied).  

HHS added 45 C.F.R. § 155.310(i) “pursuant to … section 1411(a) of the 

Affordable Care Act”—that is, “by reason of the authority of” or “under” ACA 

§ 1411. Through 45 C.F.R. § 155.310(i), HHS created the employer certification 

program referred to in I.R.C. § 4980H, and then it gave that program to Treasury. 

That is a delegation. 

The suggestion that HHS did not delegate authority to the IRS because the 

IRS was exercising its own independent authority is further belied by the fact that 

the IRS accepted and acted upon the delegation from HHS. During administrative 

proceedings with the IRS, Faulk raised the issue of its lack of authority, to which the 

IRS responded, “The [HHS] regulations at 45 C.F.R. § 155.310(i) provide that … 

the Internal Revenue Service will adopt methods certify to an employer….” 

ROA.429-31; ROA.188. If HHS did not need to delegate authority to the IRS and 

instead the IRS had independent authority under I.R.C. § 4980H to issue 

“certifi[cation] to the employer under section 1411 of the [ACA],” the IRS would 

not have felt the need to reference the HHS regulation when its authority was 

questioned. To the extent an agency’s interpretation matters, both agencies 

interpretated the statutes such that the IRS would only have authority to issue 

“certifi[cation] to the employer under section 1411 of the [ACA]” if HHS delegated 

it.  
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B. HHS has no authority to delegate employer certification to 
Treasury or IRS. 

A reviewing court shall “hold unlawful and set aside agency action … found 

to be … in excess of statutory jurisdiction, authority, or limitations, or short of 

statutory right.” 5 U.S.C. § 706(a)(2)(C). “[A]n administrative agency’s power to 

regulate in the public interest must always be grounded in a valid grant of authority 

from Congress.” Food & Drug Admin. v. Brown & Williamson Tobacco Corp., 529 

U.S. 120, 161 (2000). “Administrative agencies are creatures of statute. They 

accordingly possess only the authority that Congress has provided.” Nat’l Fed’n of 

Indep. Bus. v. Dep’t of Lab., Occupational Safety & Health Admin., 595 U.S. 109, 

117 (2022). As delegates of Congress, agencies must operate within the 

administrative structures Congress created; they are not permitted to further delegate 

or reorganize themselves unless given that authority by Congress. ETSI Pipeline 

Project v. Missouri, 484 U.S. 495, 517 (1988); Gonzales v. Oregon, 546 U.S. 243, 

262-65 (2008). The Court’s task, then, is to discern the intent of Congress in this 

regard, using traditional tools of statutory construction. City of Arlington, Tex. v. 

FCC, 569 U.S. 290, 295-96 (2013). 

1. The overarching structure and general context of the ACA’s 
Exchange subsidy provisions demonstrate Congress 
intended for HHS to be in charge. 

The text of the relevant statutes make clear that Congress provided no express 

authorization for HHS to delegate employer certification to IRS. Furthermore, the 
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structure and context of the statutes as a whole strongly suggest that Congress 

intended for it to be that way. Given this, if Congress had intended to permit HHS 

to make an inter-agency sub-delegation, it would have said so expressly. 

Rather than provide HHS one, broad, sweeping enabling statute for the ACA, 

Congress provided numerous narrow, discrete commands and authorizations that are 

remarkably specific. See, e.g., 42 U.S.C. § 18001(a), (b)(1), (f), (g)(4) (temporary 

high risk pool program); id. § 18002(a)(1), (c)(2), (f) (temporary retiree medical 

reinsurance program); id. § 18003(a)(1), (c) (federal Exchange website); 18013 

(annual report to Congress on self-insured health plans); id. § 18014(e) (authority to 

issue regulations implementing the Expatriate Health Coverage Clarification Act of 

2014); id. § 18022(b), (d) (essential health benefits); id. § 18023(b)(3)(B) (abortion 

coverage notice); id. § 18031 (various Exchange operation rules and processes, with 

some responsibility-sharing among States, the Exchanges and insurance regulators); 

id. § 18032(e) (insurance broker qualification); id. § 18033 (Exchange oversight); 

id. § 18041 (standards for operating and providing health insurance on the 

Exchanges); id. § 18071 (subsidization of Exchange coverage through cost-sharing 

reductions); id. § 18081 (Exchange subsidy eligibility process for individual health 

coverage, employer notices and appeals, etc.); id. § 18082 (advance determinations 

by HHS to “allow” Exchange subsidies on the Exchanges and a mechanism for HHS 

to give orders to Treasury to make monthly “payment” of them); id. § 18083 
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(Medicaid and CHIP integration with the Exchanges). Taken together, these 

provisions of the ACA show that Congress intended not to give HHS broad 

discretionary powers but instead to confine it in a specific, directed and non-

discretionary administrative structure.  

In that very specific structure, Congress permitted HHS to delegate almost 

nothing to Treasury. In fact, when Treasury’s help is needed, Congress took care to 

expressly state that the program belongs to HHS and that Treasury should simply do 

what it is told. Id. § 18082(a)(3) (“The Secretary [of HHS] shall establish a program 

under which … the Secretary of the Treasury makes advance payments to the 

[Exchange insurance companies] in order to reduce the premiums payable by 

individuals eligible for such credit”); id. § 18082(c)(3) (“The Secretary [of HHS] 

shall also notify the Secretary of the Treasury … if an advance payment of the cost-

sharing reductions … is to be made to the [Exchange insurance company] with 

respect to any individual enrolled in the plan. The Secretary of the Treasury shall 

make such advance payment at such time and in such amount as the Secretary 

specifies in the notice”); id. § 18082(c)(2)(A) (“The Secretary of the Treasury shall 

make the advance payment under this section of any premium tax credit allowed 

under section 36B of title 26 to the issuer of a qualified health plan on a monthly 

basis (or such other periodic basis as the Secretary [of HHS] may provide)”); see 

also id. § 18081(c)(3) (“The Secretary [of HHS] shall submit the information 
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described … to the Secretary of Treasury for verification of household income and 

family size”); id. § 18081(c)(4) (“The Secretary [of HHS] shall provide that 

verifications and determinations … shall be done … by determining the consistency 

of the information submitted with the information maintained in the records of the 

Secretary of the Treasury”); id. § 18081(e)(2)(A)(ii) (“the Secretary [of HHS] shall, 

if applicable, notify the Secretary of the Treasury under section 1412(c) of this title 

of the amount of any advance payment to be made”); id. § 18082(a)(2)(A) (“The 

Secretary [of HHS] shall establish a program under which … the Secretary [of HHS] 

notifies … the Secretary of the Treasury of the advance determinations”); id. 

§ 18082(a)(2)(B) (“The Secretary [of HHS] shall establish a program under which 

… the Secretary [of HHS] notifies … the Secretary of the Treasury of the name and 

employer identification number of each employer with respect to whom 1 or more 

employee [sic] of the employer were determined to be eligible for the premium tax 

credit under section 36B of title 26 and the cost-sharing reductions under section 

18071 of this title because (i) the employer did not provide minimum essential 

coverage; or (ii) the employer provided such minimum essential coverage but it was 

determined under section 36B(c)(2)(C) of title 26 to either be unaffordable to the 

employee or not provide the required minimum actuarial value”); id. § 18082(c)(1) 

(“The Secretary [of HHS] shall notify the Secretary of the Treasury … of the 

advance determination under section 1411 of this title”). 
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Congress extended this HHS-first administrative scheme even into the IRS’s 

fiefdom of Title 26. The ACA’s Exchange subsidies are means-tested, and I.R.C. 

§ 36B creates the premium tax credit that is reconciled on an individual’s tax return 

with what is advanced under ACA §§ 1411 and 1412 to health insurance carriers 

providing Exchange coverage. Notwithstanding that this is an income tax statute, in 

three separate places Congress gave HHS rulemaking authority. 26 U.S.C. 

§ 36B(b)(3)(D)(ii) (allocation of the value of benefits provided in excess of essential 

health benefits to the tax credit calculation); § 36B(c)(3)(A)(iii) (determination of 

permissible mid-year enrollment events and low-income thresholds); § 36B(e)(3) 

(calculation methodologies for determining household size and income for 

individuals not lawfully present). IRS’s only commands are to calculate the inflation 

index for the premium affordability threshold, determine the documentation needed 

for unemployment income, waive collection of any overpaid subsidy advances from 

2020 and issue regulations for allocation of the value of pediatric dental. Id. § 

36B(b)(3)(E), (c)(2)(C)(iv), (c)(4)(F), (f)(2)(B)(iii), (g)(3).  

The remainder of that statute is comprised of word problems, definitions 

serving as variables for those word problems, arithmetic equations and 

methodologies for determining the dollar amount of the premium tax credit, all of 

which are in the passive voice. See, e.g., id. § 36B(a) (“there shall be allowed as a 

credit”); § 36B(b)(2) (“The premium assistance amount determined under this 
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subsection”); § 36B(b)(3)(B) (“no credit is allowed under this section”). If Congress 

had not specified which agency allows or determines things under this statute, one 

would think Congress is referring exclusively to the IRS because the statute is 

referring to itself, and it is an Internal Revenue Code statute. But Congress did 

specify another agency: HHS. “The Secretary [of HHS] shall establish a program 

meeting the requirements of this section for determining … in the case of an 

individual claiming a premium tax credit or reduced cost-sharing under section 36B 

of title 26 or section 18071 of this title (A) whether the individual meets the income 

and coverage requirements of such sections; and (B) the amount of the tax credit or 

reduced cost-sharing; [and] whether an individual’s coverage under an employer-

sponsored health benefits plan is treated as unaffordable under sections 36B(c)(2)(C) 

and 5000A(e)(2) of title 26.” 42 U.S.C. § 18081(a)(2), (a)(3) (emphasis supplied). 

The ACA is HHS’s world; Treasury just lives in it. 

2. Congress did not give HHS authority to further delegate to 
IRS. 

In ACA § 1411 Congress made provision for HHS to delegate certain things 

to Exchanges. See id. § 18081(d) (“the Secretary [of HHS] shall verify the accuracy 

of such information in such manner as the Secretary determines appropriate, 

including delegating responsibility for verification to the Exchange”). But Congress 

made no provision for HHS to delegate anything to IRS, except that an appeal of an 

individual’s eligibility for Exchange subsidies could be heard by HHS “or one of 
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such other Federal officers,” which would include the Treasury Secretary. See id. § 

18081(f)(1).  

C. The regulation exceeds statutory authority, and the district court 
rightly vacated it. 

In ACA §§ 1411 and 1412 (42 U.S.C. §§ 18081, 18082), Congress created a 

very specific and strict administrative scheme that does not permit HHS to delegate 

anything to IRS with respect to an employer. HHS regulation 45 C.F.R. § 155.310(i) 

is contrary to the statute; the district court rightly vacated it, thereby legally 

dissolving the rule and returning the law to what it was prior to the regulation’s 

issuance—and not just for Faulk, but for everyone. Franciscan Alliance, Inc. v. 

Becerra, 47 F.4th 368, 374-75 (5th Cir. 2022) (explaining that vacatur is a “distinct” 

and “complete” remedy that “legally dissolve[s]” the rule); Chamber of Commerce 

of U.S. v. U.S. Dep’t of Labor, 885 F.3d 360, 388 (5th Cir. 2018) (ordering vacatur 

of a rule found inconsistent with its governing statute to return the law “to what it 

was prior” to the rule’s enactment); United States v. Texas, 599 U.S. 670, 703 (2023) 

(Gorsuch, J., concurring) (citing Nat’l Mining Ass’n v. U.S. Army Corps of Eng’rs, 

145 F.3d 1399, 1409 (D.C. Cir. 1998) (noting that when a regulation is set aside, 

“the ordinary result is that the rules are vacated—not that their application to the 

individual petitioners is proscribed.”)). 
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III. IRS LACKS AUTHORITY TO ISSUE “CERTIFI[CATION] TO THE 
EMPLOYER UNDER SECTION 1411 OF THE [ACA]”. 

Faulk’s refund claim against the United States turns on the proper construction 

of I.R.C. § 4980H(a)(2), one of the two required preconditions for the imposition of 

an excise tax. The statute imposes excise tax liability only after: 

at least one full-time employee of the applicable large employer has 
been certified to the employer under section 1411 of the Patient 
Protection and Affordable Care Act as having enrolled for such month 
in a qualified health plan with respect to which an applicable premium 
tax credit or cost-sharing reduction is allowed or paid with respect to 
the employee[.] 

I.R.C. § 4980H(a)(2) (emphasis supplied). 

To determine if the IRS’s self-generated “certification” satisfies this statutory 

command, the Court must apply “traditional tools of statutory construction” to 

discern the “best reading” of the text. Loper Bright Enters. v. Raimondo, 603 U.S. 

369, 400-01 (2024). This requires more than isolating a single phrase; it demands a 

construction that gives effect to every word, clause, and sentence, ensuring that no 

statutory language is rendered superfluous or void. Fischer, 603 U.S. at 493. This is 

particularly true for the ACA, the provisions of which the Supreme Court has 

instructed must be “read in their context and with a view to their place in the overall 

statutory scheme.” King v. Burwell, 576 U.S. 473, 492 (2015). Consequently, this 

Court should reject any interpretation of Section 4980H that would do harm to the 

substantive protections Congress enacted in the neighboring provisions of ACA 



 

 

Brief of Appellee  Page 34 

§ 1411. See Maracich v. Spears, 570 U.S. 48, 59-60 (2013) (rejecting a statutory 

interpretation that would undermine certain privacy interests the statute was 

designed to protect).  

The United States argues that the phrase, “has been certified to the employer 

under section 1411,” allows the IRS to issue the certification itself, provided it does 

so “consistent with” the standards of the ACA. ECF No. 46, pp. 39-40. This is, at 

most, a permissible reading; it is certainly not the best one. The best reading—

compelled by the plain text, the rules of grammar, and the structure of the Affordable 

Care Act as a whole—is that the certification must be issued by reason of the 

authority of Section 1411. Because Section 1411 grants authority exclusively to 

HHS and the Exchanges, the IRS has no authority to issue “certifi[cation] to the 

employer under section 1411 of the [ACA],” and its attempt to self-certify liability 

via Letter 226-J was ineffectual. 

A. The best reading of “under Section 1411” is “by reason of the 
authority of Section 1411.” 

The dispositive phrase in Section 4980H(a)(2) is the adverbial modifier 

“under section 1411.” To determine the scope of the IRS’s power, the Court must 

determine what it means to do something “under” a statute. 

The Supreme Court and this Court have repeatedly held that the most natural 

meaning of “under” in a statutory context is “subject to,” “governed by,” or “by 

reason of the authority of.” See Nat’l Ass’n of Mfrs. v. Dep’t of Def., 583 U.S. 109, 
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124 (2018) (holding that agency action is “under” a statute when it is taken “pursuant 

to” or “by reason of the authority of” that statute); Bassel, 134 F.4th at 852 

(confirming that “under” typically means “subject or pursuant to” or “by reason of 

the authority of”); St. Louis Fuel & Supply Co. v. FERC, 890 F.2d 446, 450 (D.C. 

Cir. 1989) (R.B. Ginsburg, J.) (“‘[U]nder’ means ‘subject [or pursuant] to’ or ‘by 

reason of the authority of’”). 

Applying this definition to Section 4980H(a)(2) clarifies the statutory scheme 

immediately. The statute requires that the employee be “certified to the employer by 

reason of the authority of section 1411.” Nothing in the context of I.R.C. § 4980H 

suggests Congress intended anything other than the usual definition of “under” when 

used in a statute. 

Accordingly, Section 1411 (42 U.S.C. § 18081) is the source of authority for 

the certification. It is the “program” Congress established for determining eligibility 

and notifying employers, explicitly administered by the Secretary of HHS. By 

contrast, Section 1411 grants no authority to the IRS to certify anything to an 

employer, and so it cannot be issued by the IRS “under section 1411.” Any 

certification provided by IRS is issued under the IRS’s general tax administration 

powers, which Section 4980H(a)(2) expressly disclaims as the basis for this specific 

procedural step because it specifies the basis must come from Section 1411. 
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The United States’ preferred definition—that “under” merely means 

“consistent with” or “in accordance with” Section 1411—renders the phrase weak 

and redundant, violating the canon against surplusage. See Bruckner Truck Sales, 

Inc. v. Guzman, 148 F.4th 341, 344-45 (5th Cir. 2025). If Congress merely intended 

to cross-reference the standards for eligibility, the statute would simply read: 

“certified … as having enrolled in a qualified health plan [as provided in section 

1411].” Instead, Congress attached the modifier “under section 1411” to the 

transmission itself (“certified to the employer”). By doing so, Congress invoked the 

specific administrative machinery of Section 1411—the notice and appeals process 

administered by HHS. See 42 U.S.C. § 18081(f)(2).  

Moreover, in the statutes to which the United State points as examples, the 

context makes it clear that Congress intended the “consistent with” connotation of 

“under” rather than its ordinary “by reason of the authority of” usage. In most of the 

United States’ examples, the object of the preposition or adverbial phrase “under” is 

something other than an action (e.g., a “rule,” “definition,” “ground” or 

“eligibility”), providing precisely the cue needed. Even in statutes where “under” is 

used to modify “determined” or “allowed” or similar, a casual glance at the cross-

referenced statute makes it clear that the object of “under” is a standard. Such is the 

case with ACA §§ 1411 and 1412 and their cross-references to I.R.C. § 36B. See, 

e.g., 42 U.S.C. § 18082(a)(2)(B)(ii) (“but it was determined under section 
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36B(c)(2)(C) of title 26 to either be unaffordable to the employee or not provide the 

required minimum actuarial value”); 26 U.S.C. § 36B(c)(2)(C) (solely containing 

the standards for affordability and minimum value and no actions to be taken). 

B. Grammatically, “under Section 1411” modifies the act of 
certification, not just the eligibility standards. 

The United States attempts to detach the “under section 1411” modifier from 

the act of certifying, arguing that it only relates to the content of the eligibility 

determination (i.e., whether the employee was eligible for a subsidy). This violates 

the nearest-reasonable-referent canon and ignores the unitary nature of the verb 

phrase. 

The statute says the employee “has been certified to the employer under 

section 1411.” The phrase “under section 1411” appears immediately after the 

phrase “certified to the employer.” Grammatically, it functions as an adverbial 

modifier governing the entire preceding phrase. It restricts the act of certification, 

not merely the factual basis of the employee’s eligibility. 

By placing “under section 1411” immediately after “to the employer,” 

Congress indicated that the transmission to the employer must itself be authorized 

by, and consistent with, Section 1411. This is critical because Section 1411 is not 

just a definitions section; it is a privacy and due process statute. It contains strict 

rules about notice, appeals, and information sharing. See 42 U.S.C. § 18081(e)–(f). 

If the United States’ reading were correct, the IRS could “certify” liability using 
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Section 1411’s eligibility math while ignoring Section 1411’s privacy and notice 

safeguards. That would cleave the substantive tax liability from the procedural 

protections Congress attached to it and is inconsistent with the detailed 

administrative scheme Congress created. 

C. The statutory structure confirms HHS must issue the certification. 

The United States’s argument that the IRS must issue the certification because 

it is the only agency with the data to do so is factually incorrect and legally irrelevant. 

It is factually incorrect because Congress explicitly built a statutory pipeline for HHS 

to tell Treasury exactly which employers owe the penalty. 

In ACA § 1412 (42 U.S.C. § 18082), Congress established the “Advance 

determination and payment” program. Subsection (a)(2)(B) specifically commands 

the Secretary of HHS to: 

establish a program under which the Secretary [of HHS] notifies … the 
Secretary of the Treasury of the name and employer identification 
number of each employer with respect to whom 1 or more employee 
[sic] of the employer were determined to be eligible for the premium 
tax credit under section 36B of title 26 and the cost-sharing reductions 
under section 18087 of this title because (i) the employer did not 
provide minimum essential coverage; or (ii) the employer provided 
such minimum essential coverage but it was determined under section 
36B(c)(2)(C) of title 26 to either be unaffordable to the employee or not 
provide the required minimum actuarial value; 

42 U.S.C. § 18082(a)(2)(B). 

This provision mirrors I.R.C. § 4980H(a)(2) nearly word-for-word, providing 

IRS the exact data points necessary to assess the ESRP tax. (IRS already has Form 
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1095 data to calculate the amount. ECF No. 46, at p.42. It just needs the trigger.) If 

Congress had intended for IRS to independently generate this information and 

certify it to the employer itself, 42 U.S.C. § 18082(a)(2)(B) would be superfluous. 

Why would Congress command HHS to send a specific list of liable employers to 

Treasury if it had impliedly intended to give authority to Treasury to run the 

certification process itself? 

The only interpretation that harmonizes I.R.C. § 4980H, ACA § 1411, and 

ACA § 1412 is the one adopted by the district court: 

1. HHS determines eligibility and notifies the employer of potential 

liability and appeal rights (the “Notice” under ACA § 1411). 

2. HHS resolves any appeals or confirms the liability (the 

“Certification” under ACA § 1411 referenced in I.R.C. § 4980H). 

3. HHS transmits the list of liable employers to Treasury (under ACA 

§ 1412). 

4. Treasury assesses and collects the tax (under I.R.C. § 4980H). 

5. Treasury provides employers a second appeal opportunity under 

Subtitle F of Title 26—specifically I.R.C. § 6330 (as stated in the last 

sentence of ACA § 1411(f)(2)(A)). 

See ROA.635-38. This is a coherent, sequential administrative structure that is 

entirely consistent with the HHS-first approach Congress established for all other 
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aspects of Exchange subsidy administration. The only difference here is that instead 

of telling Treasury when and where to cut a check, HHS is telling Treasury where to 

collect one. The United States’s interpretation—that the IRS steps in at the 

beginning, ignores the HHS notice process, and issues its own certification—renders 

the HHS-to-Treasury notification mechanism in 42 U.S.C. § 18082(a)(2)(B) 

meaningless. 

D. “Certification” is the culmination of the Section 1411 notice and 
appeals process. 

The United States makes much of the fact that ACA § 1411 uses the term 

“notify” while I.R.C. § 4980H uses the term “certified.” It argues this semantic 

difference proves they are two completely distinct processes. This is a distinction 

without a difference. 

“To certify” means: “[t]o attest as being true or as meeting certain criteria.” 

Certify, BLACKS’ LAW DICTIONARY (12th ed. 2024). In the context of the ACA, 

“certification” is best understood as the legal culmination of the ACA § 1411 notice 

and appeals process because once that process is complete, HHS will have 

determined, and HHS can attest as being true, that the individual meets or does not 

meet subsidy eligibility criteria. 42 U.S.C. § 18081(a)(1), (2). Section 1411 requires 

the Exchange to notify employers of potential liability and their right to appeal. Id. 

§ 18081(e)(4). If the employer appeals, HHS adjudicates. Id. § 18081(f). The 
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outcome of that process—or the finalization of the determination if no appeal is 

taken—is the “certification” that the subsidy eligibility standards have been met. 

This reading preserves the integrity of the statutory text. The IRS cannot 

collect the tax until the fact of liability “has been certified … under section 1411.” 

That past-tense construction implies that the ACA § 1411 process (notice + 

opportunity to appeal) must be completed before the tax is assessed. A “Letter 226-

J” from the IRS, issued years later and outside the ACA § 1411 framework, is not a 

certification “under Section 1411.” It is a tax demand letter masquerading as one. 

E. The United States’ interpretation leads to absurd results. 

Finally, the United States’ position requires the Court to accept that Congress 

created a robust due process protection for employers in ACA § 1411(f)—an appeals 

process specifically designed to challenge ESRP liability findings—but then wrote 

I.R.C. § 4980H in a way that allows the IRS to bypass it entirely. 

If the IRS can “certify” liability itself, without waiting for the Section 1411 

notice and appeals process to run its course, then the Section 1411 protections are a 

nullity. The IRS could (and in this case, did) simply assess the tax. The employer is 

deprived of the specific administrative remedy Congress created in the public health 

statute and is forced into the byzantine machinery of the IRS tax refund process. 

Courts “must exercise their independent judgment in deciding whether an 

agency has acted within its statutory authority.” Loper Bright, 603 U.S. at 412. The 
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Court should not defer to an agency interpretation that renders explicit statutory due 

process protections optional. The best reading of the statute—the one that gives 

effect to every clause and adheres to the administrative structure Congress enacted—

is that the IRS lacks the authority to issue the certification required by I.R.C. 

§ 4980H. Because it lacked that authority, the assessment against Faulk was invalid, 

and the district court rightly ordered a refund. 

F. Congress explicitly mandated strict adherence to Section 1411 due 
process protections. 

Any doubt about the ACA § 1411 employer due process being a prerequisite 

to liability under I.R.C. § 4980H is resolved by Congress’s explicit, repeated focus 

on protecting employer due process rights within this specific statutory scheme. 

First, in the ACA itself, Congress demonstrated that it viewed the interaction 

between ACA Title I and the Internal Revenue Code not as separate spheres, but as 

an integrated system requiring specific procedural safeguards. Congress mandated 

that HHS (consulting with Treasury as needed) “conduct a study of the procedures 

that are necessary to ensure that in the administration of [Title I of the ACA] and 

section 4980H of title 26 … that the following rights are protected: … The rights of 

employers to adequate due process and access to information necessary to 

accurately determine any payment assessed on employers.” 42 U.S.C. § 18081(i)(1), 

(1)(B), (2) (emphasis supplied). 
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Congress explicitly linked the “administration” of the I.R.C. § 4980H excise 

tax to the preservation of employer “due process.” If the United States’ interpretation 

were correct—that the IRS can “self-certify” liability using its own internal tax 

procedures, entirely bypassing the ACA § 1411 notice and appeal process—then 

most of the language of ACA § 1411(i) would be meaningless. Congress would not 

have mandated a single study by a single agency on preserving due process in the 

administration of both ACA § 1411 and I.R.C. § 4980H if it had intended to allow 

the IRS to bypass the very statute (ACA § 1411) that provides that due process. 

Second, Congress re-emphasized the mandatory nature of ACA § 1411 in 

2013, amidst the rollout of the Exchanges. In the Continuing Appropriations Act, 

2014, Congress commanded that HHS “shall ensure that American Health Benefit 

Exchanges verify that individuals … are eligible for such credits … consistent with 

the requirements of section 1411 of such Act.” Pub. L. No. 113-46, § 1001(a), 127 

Stat. 558, 566 (Oct. 17, 2013) (emphasis supplied). Crucially, Congress issued this 

directive “[n]otwithstanding any other provision of law,” removing any discretion 

HHS might claim to modify or delegate these duties under its general enabling 

statutes. Id. 

Congress went further, conditioning HHS’s authority to direct Treasury to 

fund Exchange subsidies on HHS providing Congress with a certification that the 

Exchanges were properly verifying eligibility “consistent with the requirements of 
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section 1411”—all of it, not just the parts HHS found convenient. Id. By requiring 

strict adherence to “the requirements of section 1411”—without exception—

Congress confirmed that the notice, appeal and certification procedures contained 

therein are not optional administrative suggestions. They are binding statutory 

preconditions to the expenditure of federal funds and the assessment of the resulting 

taxes. The IRS’s attempt to assess Faulk’s liability without a certification issued 

“consistent with the requirements of section 1411” violates not only the text of the 

ACA, but the clear and persistent intent of Congress to protect employers from 

precisely this type of opaque bureaucratic action. 

CONCLUSION 

Faulk respectfully requests that this Court affirm the district court’s opinion 

and order granting Faulk’s Motion for Summary Judgment and vacating HHS 

regulation 45 C.F.R. § 155.310(i), as void and unenforceable under the APA, thereby 

returning the law to what it was prior to the regulation’s issuance. 
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