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DEFENDANTS’ CROSS MOTION FOR PROTECTIVE ORDER

Pursuant to Federal Rules of Civil Procedure 26(c) and the Local Rules of the United States
District Court for the District of Massachusetts, Defendants eHealth, Inc., eHealthInsurance
Services, Inc.; GoHealth, Inc.; SelectQuote, Inc.; Humana Inc.; Aetna Life Insurance
Company; Aetna, Inc.; CVS Health Corp; and Elevance Health, Inc. request that the Court enter

a protective order in the form attached hereto as Exhibit A to the memorandum of law in support

of this cross motion.
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

UNITED STATES OF AMERICA ex rel. )
ANDREW SHEA, %
Plaintiff, %
V. )

) Civil Action No. 21-cv-11777-DJC
eHEALTH, Inc., et al., %
Defendants. %

DEFENDANTS’ MEMORANDUM IN SUPPORT OF THEIR CROSS MOTION FOR
PROTECTIVE ORDER

The parties agree there is good cause for entry of a protective order in this matter.
Discovery in this False Claims Act (“FCA”) action will include large volumes of confidential
business and protected health information, the disclosure of which without protection would be
harmful to parties and non-parties such as Medicare Advantage Plan enrollees. In addition,
Defendants in this action are competitors in the healthcare insurance and insurance broker markets,
which heightens the competitive sensitivity of the documents and information sought by the
Government, and expected to be exchanged in discovery.! Defendants also previously produced
confidential information during the pre-unsealing, investigative phase of this matter, which
documents require continued protection.

For its part, the Government is seeking confidential treatment to protect operational

information it claims bears upon the purportedly sensitive operations and analyses of the Centers

! Defendants Aetna Life Insurance Company, Humana Inc. and Elevance Health, Inc. (“Insurer Defendants™), as
relevant here, sponsor Medicare Advantage plans that compete with each other. Aetna, Inc. and CVS Health
Corporation are corporate family members of Aetna Life Insurance Company. Defendants eHealth, Inc., eHealth
Insurance Services, Inc., GoHealth, Inc. and Select Quote, Inc. (“Broker Defendants”™) are healthcare insurance broker
organizations that compete with each other. Not all Insurer Defendants have done business with all Broker
Defendants.
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for Medicare and Medicaid Services (“CMS”), the Office of Inspector General (“OIG”), the Office
for Civil Rights (“OCR”), and the Department of Justice (“DOJ”).

While the Parties agree on most of the provisions offered in the Proposed Protective Order
(attached as Exhibit A), and notwithstanding numerous exchanged drafts and lengthy meet and
confer conferences,’ the Parties have reached an impasse on the four items discussed infra — all of
which are important to protect Defendants’ sensitive data and define processes for the efficient
and orderly use of documents covered by the protective order, and none of which prejudice the
Government.

Argument

Under Rule 26, the Court may, for good cause, issue an order “to protect a party or person
from annoyance, embarrassment, oppression, or undue burden or expense.” Fed. R. Civ. P.
26(c)(1). The order may forbid discovery, forbid “inquiry into certain matters, or limit[] the scope
of disclosure or discovery.” Fed. R. Civ. P. 26(¢)(1)(D). Pursuant to Rule 26(c)(1)(G), the Court
may issue an order “requiring that confidential . . . commercial information not be revealed or be
revealed in a specified way.”

Good cause is a flexible standard requiring “individualized balancing of the many interests
that may be present.” Gill v. Gulfstream Park Racing Ass’n, Inc.,399 F.3d 391, 402 (1st Cir. 2005).
“Rule 26(c) confers broad discretion on the trial court to decide when a protective order is
appropriate and what degree of protection is required.” Gardner v. Cape Cod Healthcare, Inc.,
344 F.R.D. 127, 132 (D. Mass. 2021) (quoting Seattle Times Co. v. Rhinehart, 467 U.S. 20, 36

(1984)). The “good cause” standard merely requires “a particular factual demonstration of

2 The Parties conferred on these issues via video conference on June 8 and July 1, 2026, and exchanged substantive
written communications and/or proposals on June 12,23, 24, July 1, 2,7, 8, 13, 14, 15, and 21, 2026.
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potential harm.” Baker v. Liggett Grp., Inc., 132 F.R.D. 123, 125 (D. Mass. 1990) (quoting
Anderson v. Cryovac, Inc., 805 F.2d 1, 7 (1st Cir. 1986)).

The FCA’s Civil Investigative Demand (“CID”) statute, 31 U.S.C. § 3733, provides
protections for materials produced during the investigative phase of an FCA investigation.
Specifically, subsection (k) exempts all documentary material, answers to interrogatories, and oral
testimony provided under a CID from public disclosure under the Freedom of Information Act, 5
U.S.C. § 552, and subsection (i)(2)(C) restricts access to such materials to authorized personnel
while in the Government’s possession. Courts in government enforcement actions routinely enter
protective orders that expressly cover materials produced in response to pre-litigation
investigations. See, e.g., United States v. Anthem, Inc., No. 20-cv-2593 (S.D.N.Y.), ECF No. 485
at 9§ 12, Stipulation and Amended Protective Order (Apr. 27, 2026) (attached as Exhibit B)
(providing “[i]nformation to be treated as ‘CONFIDENTIAL’ under this Order includes all
materials, information and testimony labelled or otherwise designated as ‘protected,’ ‘confidential’
and/or ‘proprietary’ that have been produced or provided to the United States Attorney’s Office .

. or Department of Justice in response to any Civil Investigative Demands or subpoenas in
connection with the investigation underlying this action”); United States ex rel. Camburn v.
Novartis Pharmaceuticals Corp., No. 1:13-cv-3700 (S.D.N.Y.), ECF No. 61 at 9 1-2, Stipulated
Confidentiality Agreement and Protective Order (Sept. 24, 2020) (attached as Exhibit C) (defining
the protective order scope to include information produced or disclosed in the course of discovery
“or otherwise” and expressly including materials produced in the investigation phase).

These principles of confidentiality also lead to full and transparent production, which, in
turn, leads to more efficacious discovery and case progression. See, e.g., Seattle Times Co. v.

Rhinehart, 467 U.S. 20, 34 (1984) (confidentiality protections under Rule 26(c) serve the
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substantial governmental interest and are necessary “[b]ecause of the liberality of pretrial
discovery permitted by Rule 26(b)(1)”). Notwithstanding the obvious need for a Protective Order
in this case, the Government has refused Defendants’ reasonable proposals on four issues critically
important to safeguard Defendants’ documents and information.

L The Government Artificially Limits the Scope of Confidentiality (Paragraph
2(f)).

Defendants’ Proposal Government’s Proposal

2(f) Trade secret or other confidential research, | 2(f)Fradeseeretorotherconfidential researeh;
development, or commercial information R T A S R Eaa ety

Defendants propose Paragraph 2(f) of the Proposed Protective Order define “Confidential
Information” to include “[t]rade secret or other confidential research, development, or commercial
information.” This language is drawn directly from Federal Rule of Civil Procedure 26(c)(1)(G),
which authorizes the Court to issue a protective order “requiring that a trade secret or other
confidential research, development, or commercial information not be revealed or be revealed only
in a specified way.”

It is surprising the Government objects to this protection. Its position, as expressed in meet
and confer conferences and the Parties’ written correspondence, is that by including Rule
26(c)(1)(G) language in the Protective Order, Defendants will have license to over-designate
documents as confidential, thereby triggering the Proposed Protective Order’s sealing procedures
for a disproportionate volume of material. However, many courts have interpreted this Rule 26

language,’ and the Government itself has entered into protective orders in the District of

3 See, e.g., Fed. Open Mkt. Comm. of Fed. Rsrv. Sys. v. Merrill, 443 U.S. 340, 356 (1979) (observing courts have long
recognized a qualified evidentiary privilege for trade secrets and other confidential commercial information); GTE
Prods. Corp. v. Gee, 112 FR.D. 169, 172 (D. Mass. 1986) (interpreting “trade secret or other confidential research,
development or commercial information’); Haemonetics Corp. v. Baxter Healthcare Corp., 593 F. Supp. 2d 298, 302
(D. Mass. 2009) (interpreting and ruling favorably on a protective order containing the same language); /7T Electro-
Optical Prods. Div. of ITT Corp. v. Elec. Tech. Corp., 161 F.R.D. 228,231 (D. Mass. 1995) (same); Ares-Serono, Inc.
v. Organon Int’l B.V., 151 F.R.D. 215,219 (D. Mass. 1993) (same and collecting cases).
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Massachusetts where this exact language is present. See, e.g., United States v Regeneron
Pharmaceuticals, Inc., No. 1:20-cv-11217, ECF No. 54 at § 2(c), Stipulated Confidentiality
Agreement and Protective Order at §2(c) (Mar. 15, 2021) (attached as Exhibit D) (defining
Confidential as, inter alia, “[tJrade secret or other confidential research or development
information, or commercial information . . . .”). Notably, the Government has referenced the
Regeneron protective order as an exemplar in meet and confer conferences and the Parties’ written
correspondence for other provisions of the Proposed Protective Order but has not articulated a
basis for opposing its Confidentiality language.

This protection is needed here because the documents already produced in the investigation
phase and requested discovery in the litigation phase include the exchange of competitively
sensitive information, including margin and pricing details, market analyses and strategies,
customer data, compensation structures, and other sensitive internal business communications.
Here, where Defendants compete directly among themselves, and without an appropriately scoped
definition of confidentiality, a producing Defendant faces the risk that confidential information
would be made public or shared with its competitor and thereafter used to secure a competitive
advantage. This is precisely the harm Rule 26(¢c)(1)(G) is designed to prevent. See supra, fn. 3.

Moreover, the Government’s concern the Rule 26(¢)(1)(G) language could be applied too
broadly is addressed by other provisions of the Proposed Protective Order. It includes a challenge
procedure which is not in dispute, see Proposed Protective Order at Paragraph 5, and it permits
any party to contest a confidentiality designation at any time, see Proposed Protective Order at
Paragraph 4c. If the Government believes a particular document has been improperly designated,
it may invoke this procedure and, if necessary, seek a ruling from the Court. This safeguard

ensures the definition of confidentiality is not self-executing or unreviewable. In addition, the
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sealing procedure proposed by Defendants, discussed at Section Error! Reference source not
found., infra, provides a practical and clear framework that should allay any over-designation
concerns. That is, it allows a filing party to simply contact the producing party to determine their
position as to whether sealing would be required. In the event a producing party maintains the
document is protected, then it would be required to support that position on the record.

IL. The Government Refuses a Commonsense Data Breach Provision (Paragraph 14).

Defendants’ Proposal Government’s Proposal
14. Data Breaches or Other Unauthorized | 14-DataBreaches—or Other Unauthorized

Disclosures of Designated Material: In the | Disclosures—of Designated Material:—Inthe
event a party becomes aware of any data | event—a—party becomes—aware—of any—data
breach, security incident, or other event that | breach,securityincident—orotherevent-that
results in potential unauthorized access, use, | results—in—potential unauthorizedaceess—use;
disclosure, exfiltration or copying of | diselesure,—exfiltration—or—ecopyine—of
Confidential or  Highly  Confidential | Cenfidential——eor—Highly—Ceonfidential
information in its possession by a third party (a | infermationinitspessessionbyathird party(a
“Breach”), that party shall promptly provide 5 .
written notice within three (3) business days | written—notice—withinthree{(3)-business—days
after discovery of the Breach to the producing | afterdiscovery-ofthe Breach—to-the producing
party. Nothing in this provision waives any | party—Nethinginthisprevisiten—watves—any
rights or remedies available to the producing | rights—erremedies—availableto-the produeing
party at law or in equity. R e e e

Defendants propose the Proposed Protective Order include a data breach notification
provision at Paragraph 14 requiring any party that becomes aware of a data breach or security
incident resulting in potential unauthorized access to Confidential or Highly Confidential
information provide written notice to the producing party within three business days.

Defendants’ proposal is not hypothetical or speculative. In United States v. Anthem, No.
20-cv-2593 (S.D.N.Y.), a False Claims Act case in which the Government is a party, a DOJ
contractor suffered a data breach that compromised confidential materials Anthem had produced
to the Government in discovery in that litigation. See id., ECF No. 232 at 3-4 (attached as Exhibit

E). Anthem was not notified of the breach until nearly a month after the DOJ contractor detected
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the breach even though the DOJ contractor notified the DOJ within 3 days of it happening.
Coincidentally, the civil litigation class action arising from that breach was litigated in this district
and before this Court. See In Re Greylock McKinnon Associates Data Security Incident Litigation,
No. 1:24-cv-10797 (D. Mass.). Defendants’ proposed Paragraph 14 is designed to mitigate the
same plight: if a producing party’s confidential information is breached, a court-ordered
notification obligation requires notification to the producing party so it can take immediate steps
to assess the scope of the exposure and mitigate any resulting harm. The breach in U.S. v Anthem
informs Defendants’ insistence on this provision, and the Government’s categorical refusal to
include any breach notification language, in the face of this concrete, recent example, is
unreasonable.

In its categorical refusal to include the breach provision, the Government has contended a
data breach provision is “novel” in FCA litigation in this District. First, as described above, it is
not a new issue. Second, novelty is not a basis for exclusion, and while provisions like this might
seem novel for the Government, they are not novel in this or other courts, nor where the
Government was a party and its contractor caused the breach. See, e.g., Alexandria Real Estate
Equities, Inc. v. DePippo, No. 1:25-cv-10708-RGS (D. Mass., Nov. 19, 2025) (ECF No. 025 at
410) (attached as Exhibit F) (unauthorized disclosure notification obligation requiring immediate
written notice to the Designating Party); Ellen M. v. Horizon Blue Cross Blue Shield of New Jersey,
No. 4:25-cv-11501-MRG (D. Mass., Jan. 27, 2026) (ECF No. 037 at 99) (attached as Exhibit G)
(unauthorized disclosure provision requiring immediate notification to the producing party);
Kashef'v. BNP Paribas S.A., No. 1:16-cv-03228-AKH (S.D.N.Y., Nov. 18, 2024) (ECF No 591 at
q11) (Exhibit H) (requiring written notification of breach to the government within 48 hours);

Anthem, No. 1:20-cv-02593 (ECF No. 485 at §18) (requiring immediate notification of breach).
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The Government also has argued the parties already have a duty to protect Confidential
information, rendering the provision unnecessary. But Defendants’ provision relates to timely
notification of a breach of Confidential information, not the Parties’ duties to protect it, which no
one disputes. The Government also claims breach notification might harm remedial efforts or
government investigations. This concern is entirely hypothetical. The Government has identified
no basis, and none exists, for the proposition that notifying a producing party that its own
documents have been compromised would interfere with any remedial effort or investigation. To
the contrary, timely notification enables the producing party to assist in remediation, assess the
scope of the exposure, and take steps to mitigate harm. This speculative concern cannot justify
withholding from a producing party the basic information that its confidential materials have been
breached.

III.  The Protective Order Should Apply to Investigation Materials.

The Government has been investigating Defendants in this matter since at least 2021.
During the sealed phase of the matter, it issued subpoenas and CIDs, and competitor defendants
(and third parties) produced thousands of documents. The Proposed Protective Order should apply
in full to documents produced during the pre-litigation investigative phase (“Investigation
Materials™), just as it applies to documents produced in litigation discovery. Two sub-issues are
in dispute: (a) whether Paragraph 1 of the Proposed Protective order should remove the qualifier
“in response to a discovery request,” which serves to exclude Investigation Materials; and (b)
whether the Proposed Protective Order’s inadvertent production protections of privileged materials
should apply to Investigation Materials.

A. Scope of the Proposed Protective Order (Paragraph 1)

\ Defendants’ Proposal \ Government’s Proposal
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1. This Stipulated Confidentiality
Agreement and Protective Order (“Order”)
shall govern all information produced, whether
formally or informally, in or related to the
above-captioned litigation (“Action”).

1. This Stipulated Confidentiality
Agreement and Protective Order (“Order”)
shall govern all information produced in
response to a discovery request, whether
formally or informally, in or related to the

above-captioned litigation (“Action”).

The Government insists Paragraph 1 of the Proposed Protective Order limit its scope to
materials produced “in response to a discovery request.” Defendants propose striking that qualifier
so the Order applies all materials exchanged in connection with this matter, including documents
produced during the Government’s investigation pursuant to CIDs, subpoenas, or voluntary
productions. The Government agrees some form of protection should apply to Investigation
Materials—indeed, the Government proposed “[i]nformation to be treated as Confidential under
this Order includes all Previously Produced Documents labeled as ‘protected,” ‘confidential,’
‘proprietary,’ or a similar designation.” The present dispute is not whether Investigation Materials
should be protected, but how.

Defendants’ approach is the more straightforward and administrable of the two proposals.
There is no principled reason to treat Investigation Materials differently from Litigation Materials
for purposes of the Proposed Protective Order’s confidentiality protections. The same
competitively sensitive business information—pricing data, customer information, internal
strategies, and protected health information—appears in documents produced during both phases.
A document does not become less confidential because it was produced in response to a CID or
subpoena rather than a Rule 34 request. The Order should apply uniformly to all materials
exchanged in connection with this matter, regardless of when or under what procedural mechanism
they were produced.

The Government’s alternative is to preserve previously applied confidentiality labels on

Previously Produced Documents while excluding those materials from the remaining provisions
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of the Protective Order. In other words, the Government proposes that documents produced during
the investigation as Confidential be treated as such under the Protective Order, but none of the
other provisions and protections of the Protective Order would apply to those documents. See Ex.
I, Declaration of Patrick McMahon at 4 3. This introduces unnecessary complexity, requiring the
Parties and the Court to track two parallel regimes: one for Investigation Materials and one for
Litigation Materials, with each potentially governed by different provisions. For example, under
the Government’s proposal, documents produced in the investigative phase would not be subject
to the Termination provision (Paragraph 19) that requires the destruction or return of Confidential
Information. This is particularly problematic since a HIPAA-Qualified Protective Order requires
such a provision. See 45 C.F.R. § 164.512(e)(1)(v) (defining a qualified protective order to require
the return or destruction of protected health information at the end of a litigation or proceeding).
In addition, the Government did not provide any pathway to negotiate a confidentiality
agreement with Defendants during the investigation stage. During that phase, Defendants, who
were each faced with the Government’s requests for sensitive commercial and beneficiary
information, were left to apply their own confidentiality designations without the benefit of an
agreed-upon framework or court order defining the scope and terms of protection, much less any
recognition of the fact that the Government was confidentially investigating multiple competing
entities. The Government suggests Defendants are somehow entitled to less protection for those
documents now that it has sued Defendants in open court. This bifurcation does not make sense:
this matter is proceeding as contested litigation involving six market competitors exchanging
competitively sensitive materials, and as such there is a compelling need for a protective order that
governs all documents—including those the Government required be produced during the

investigation—on uniform terms.

-10 -
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Moreover, as discussed above, federal courts in government enforcement actions routinely
enter protective orders that expressly cover Investigation Materials alongside Litigation Materials.
See, e.g., Anthem, Inc., No. 20-cv-2593 (ECF No. 485 at 4 12) (Ex. B) (defining the scope to
include any materials exchanged in the pre-trial phase and expressly including materials produced
in the investigation phase); Camburn, No. 1:13-cv-3700 (ECF No. 61 at 49 1-2) (Ex. C) (defining
the protective order scope to include information produced or disclosed in the course of discovery
“or otherwise” and expressly including materials produced in the investigation phase). There is
no reason to depart from that practice here.

B. Inadvertent Production Protections (Paragraph 16)

Government’s Proposal
156. No Waiver of Privilege or Protection.

Defendants’ Proposal
16. No Waiver of Privilege or Protection. If

information subject to a good faith claim of
any privilege or protection (including the
attorney-client  privilege, work product
protection, and governmental privileges such
as deliberative process, investigatory files, and
official privileges) is inadvertently or
mistakenly produced, such production shall in
no way prejudice or otherwise constitute a
waiver of, or estoppel as to, any assertion of
privilege or protection for such information as
provided under applicable law, including
Federal Rule of Evidence 502.

If information subject to a good faith claim of
any privilege or protection (including the
attorney-client  privilege, work product
protection, and governmental privileges such
as deliberative process, investigatory files, and
official privileges) is inadvertently—or
mistakenbyproduced, such production shall in
no way prejudice or otherwise constitute a
waiver of, or estoppel as to, any assertion of
privilege or protection for such information as
provided under applicable law, including
Federal Rule of Evidence 502, and the
provisions of Federal Rule of Evidence 502(b)
shall not apply to any disclosure governed by
the Order.

The Proposed Protective Order includes a provision governing the inadvertent production
of privileged or work product-protected documents under Federal Rule of Evidence 502(d).
Defendants propose the inadvertent-production framework apply uniformly to all materials
governed by the Order, including Investigation Materials, under the standard set forth under Rule

502(b). Under this approach, any party that inadvertently produces a privileged or work product-

-11 -
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protected document, whether during the investigation phase or in litigation discovery, may invoke
the clawback procedure, and the standard for evaluating whether the privilege has been waived
would be the same regardless of when or under what procedural mechanism the document was
produced. Any dispute over whether a particular privilege has been waived would be resolved
under the applicable law of privilege waiver on its merits.

The Government proposes a “No-Fault” clawback (i.e., no showing of inadvertence would
be required), but only for documents produced during the litigation phase. The Government
refuses to allow for a No-Fault clawback to apply to Investigation Materials, contending that any
privilege or protection was likely waived, ostensibly due to the passage of time. The Government’s
argument fails for two reasons: First, the Government points to no law or authority to support its
position that Defendants would have waived any privileged material that is presently unknown to
them simply because Defendants produced it during the investigation period. Second, the
Government’s argument conflates two distinct concepts: a clawback mechanism addresses the
procedural right to retrieve a produced document, whereas waiver addresses whether the privilege
itself has been forfeited. A clawback provision does not immunize a party from a waiver challenge;
it simply establishes a procedure for returning a document and preserving the status quo while the
parties or the Court resolve the privilege question on the merits. The fact that documents were
produced during a related investigation does not mean that privilege has been waived or that the
consequences are any less severe because the production happened earlier in time.

Moreover, the Government’s proposal is fundamentally unfair. Under its approach, the
Government would receive an asymmetrical benefit under their proposal because all of its
document productions will occur in this litigation, while Defendants would only receive a

patchwork: No-Fault clawback protection for documents produced in litigation, but a requirement

-12 -
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to show inadvertence under Rule 502(b) in the event a Defendant needs to claw back a document
that was produced during the investigation. Defendants’ proposal to apply the same inadvertent-
production framework uniformly to all materials for all Parties is fair, workable, and consistent
with the Federal Rules of Civil Procedure and Evidence.

IV.  The Government Unreasonably Rejected Basic Sealing Procedures (Paragraph

11).

Defendants’ Proposal

Government’s Proposal

11. Filing Under Seal. A Party seeking to file
another party’s Confidential or Highly
Confidential information may provide the
producing party notice of the Confidential or
Highly Confidential information that it intends
to use no later than the day of filing. Unless the
producing party consents to a request to file
said information in the public record, the filing
party shall file the information provisionally
under seal in compliance with Local Rule 7.2.
The producing party shall have fourteen (14)
days from the day of filing in which to file a
motion pursuant to Local Rule 7.2 to keep such
papers under seal. If the producing party does
not file such a motion within this period, the
papers shall be unsealed. If the producing party
moves to keep papers under seal, the papers
with the designated Confidential or Highly
Confidential information, or with any
references to the Confidential or Highly
Confidential information, will remain under
seal until the Court rules on the motion to seal.
Notwithstanding the foregoing, nothing in this
paragraph prevents a Party from obtaining the
written consent of the producing party in
advance of filing to file its Confidential or
Highly Confidential information in the public
record. Natural persons’ cell phone numbers
may be redacted in public filings as an
alternative to filing under seal.

11. Filing Under Seal. A Party seeking to file
another party’s Confidential or Highly
Confidential information mayshall provide the
producing party notice of the Confidential or
Highly Confidential information thatit intends
to use ne—later—than—theat least three (3)
business days efprior to filing. Ynless— The
producing party eensents—te—ashall then have
three (3) business days in which either to
consent to the request to file said information

in the public record;thefiinepartyshallfile
he_inf . ionall ! L

produetfeparty-shal-havefourteea{H-days
from—theday—of filing—m—whieh or to file a
motion pursuant to Local Rule 7.2 to keep such
papers under seal-H-theproducing party-does

not file such @ motion within this period, the
papers—shall-be—unsealed. If the producing

party moves to keep papers under seal, the
papers with the designated Confidential or
Highly Confidential information under seal, or
with any references to the Confidential or
Highly  Confidential information, will
remainbe filed under seal or redacted, as
appropriate, until the Court rules on the motion
to seal.  Notwithstanding the foregoing;
e paragraphy I

K ! e Gl f il e

e et

i o i -above, natural
persons’ cell phone numbers may be redacted
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in public filings as an alternative to filing under
seal.

Defendants propose Paragraph 11 of the Proposed Protective Order establish the following
procedure for filing Confidential or Highly Confidential information with the Court: (1) the filing
party provides the producing party notice of the Confidential or Highly Confidential information
it intends to use no later than the day of filing; (2) unless the producing party consents to public
filing, the filing party files the information provisionally under seal in compliance with Local Rule
7.2; (3) the producing party has fourteen days to file a motion pursuant to Local Rule 7.2 to keep
the papers under seal; (4) if no such motion is filed within the fourteen-day period, the papers are
unsealed; and (5) if the producing party moves to keep the papers sealed, they remain under seal
until the Court rules on the motion. The Proposed Protective Order also expressly permits the
parties to obtain advance written consent from the producing party to file Confidential or Highly
Confidential information in the public record, thereby avoiding the provisional sealing process
altogether.

Defendants’ proposal is not uncommon. Indeed, the Model Protective Orders for
Magistrate Judge Boal and Magistrate Judge Levenson do not prescribe multi-day notifications
ahead of filing like the Government’s proposal. See Standing Order Re Protective Orders, M.J.
Boal, (attached as Exhibit J) available at https://www.mad.uscourts.gov/boston/pdf/boal.htm
(requiring the filing party to “confer with counsel for the designating party as to whether filing
under seal is necessary for the particular material at issue” before filing, but does not specify any
minimum advance notice period); Standing Order Regarding Motions for Leave to File Under
Seal and Stipulated Protective Orders, M.J. Levenson, (attached as Exhibit K) available at
https://www.mad.uscourts.gov/boston/levenson.htm (instructing parties to confer “when feasible”

prior to filing, but not prescribing a minimum advance notice).

-14 -
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Defendants’ proposed sealing procedure protects the interests of all Parties. It protects
producing parties by ensuring their confidential information is not publicly disclosed before they
have the opportunity to be heard. It protects filing parties by providing a clear, workable process
that does not require multi-day pre-clearance of every filing and further avoids requiring a party
to make exhibit decisions days before that filing’s deadline. And it protects the public’s interest
in access to judicial proceedings by requiring every sealing request to be independently justified
under Local Rule 7.2 and by automatically unsealing any material for which no motion is filed.
The Court should adopt Defendants’ proposed Paragraph 11.

The Government objects to this procedure, suggesting it amounts to a “blanket” sealing
order prohibited by Local Rule 7.2(d). See Ex I, Declaration of Patrick McMahon at 9 3. The
Government is incorrect. Local Rule 7.2(d) provides “[t]he court will not enter blanket orders that
counsel for a party may at any time file material with the clerk, marked confidential, with
instructions that the clerk withhold the material from public inspection.” Defendants’ proposal
does not authorize any party to unilaterally file material under seal in perpetuity. To the contrary,
it requires a producing party that wishes to maintain a seal to affirmatively move for that relief
under Local Rule 7.2 within fourteen days, failing which the material automatically is unsealed.
The burden of justifying the seal remains with the producing party, and the Court retains full
authority to deny the motion if the producing party cannot demonstrate sealing is warranted. Far
from a “blanket order,” Defendants’ proposal is a procedural mechanism that ensures the Court
will adjudicate sealing requests on a case-by-case basis while preventing the public disclosure of
confidential information during the brief period needed for the producing party to be heard.

The Government’s position also is that the scope of confidentiality and the sealing

procedure are inextricably linked; that is, the Government contends it cannot evaluate the sealing
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procedure without first resolving the confidentiality definition, because a broader definition could
result in more sealed filings. See Ex. I, Declaration of Patrick McMahon at § 4. But this conflates
two distinct issues. The confidentiality definition in Paragraph 2 governs what information the
parties must protect during the exchange of discovery materials and the sealing procedure in
Paragraph 11 governs how the parties handle that information when it is submitted to the Court.
The latter does not depend on the former because the sealing procedure includes two important
and independent safeguards: (1) the filing party simply contacts the producing party to determine
their position as to whether sealing would be required; if it is, then (2) the producing party must
justify the seal under Local Rule 7.2. If a producing party over-designates documents as
confidential, it will bear the burden of supporting that designation when it moves to seal, and the
Court can deny the motion.
Conclusion

The parties agree good cause exists for a protective order in this case and even agree on
much of the Proposed Protective Order’s provisions. But the Government has refused Defendants’
reasonable proposals on four discrete issues, each of which is supported by the text of the Federal
Rules, by the practice of courts in this District and elsewhere, and by the particular circumstances
of this multi-defendant False Claims Act action involving a three-year Government investigation,
the unusual decision to bring a single industry-wide action against six competitors, and protected
health information. Accordingly, Defendants respectfully request that the Court grant their Motion

and enter the Proposed Protective Order in the form attached as Exhibit A.

Dated: July 29, 2026 Respectfully submitted,
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LOCAL RULE 37.1 CERTIFICATE

I hereby certify that the provisions of Local Rule 37.1 have been complied with. On June
8 and July 1, 2026, counsel for Defendants conferred with Government’s counsel via video
conference to attempt to narrow the issues presented in the Motion for the Court’s consideration.
The parties also corresponded by email on the issues presented in the Motion on June 12, 23, 24,
July 1,2, 7,8, 13, 14, 15, 21 and 29, 2026, but remain at an impasse on the disputed items at issue in
the Motion.

/s/ Jamie A. Steven
Jamie A. Steven

CERTIFICATE OF SERVICE

I hereby certify that that the above document was filed through the CM/ECF system and
will be electronically sent to the registered participants as identified on the Notice of Electronic

Filing (NEF) on this 29th day of July, 2026.

/s/ Jamie A. Steven
Jamie A. Steven
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Defendants’ Proposal

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

UNITED STATES OF AMERICA ex rel.,
ANDREW SHEA,
Plaintiff,
V. Civil Action No. 21-cv-11777-DIJC

eHEALTH, Inc., et al.,

Defendants.

N N N N N N N N N N N N’

[PROPOSED] STIPULATED CONFIDENTIALITY AGREEMENT
AND PROTECTIVE ORDER

The United States and Defendants eHealth, Inc., eHealthInsurance Services, Inc.; GoHealth,
Inc.; SelectQuote, Inc.; Humana Inc.; CVS Health Corporation; Aetna Life Insurance Company;
Aetna Inc.; and Elevance Health, Inc. (collectively, the “Parties”), by their undersigned Counsel,
hereby stipulate pursuant to Federal Rules of Civil Procedure 26 and 34, subject to approval and
entry by the Court, as follows:
1. This Stipulated Confidentiality Agreement and Protective Order (“Order”) shall govern all
information produced, formally or informally, in or related to the above-captioned litigation
(“Action”).

2. Definition of Confidential Information. The designation “Confidential” shall be limited to

information that any producing party, including any third party, in good faith believes to contain:

a. “Confidential Health Information.” For the purposes of this Order, “Confidential Health
Information” shall mean any document or information supplied in any form, or any
portion thereof, that identifies an individual in any manner and related to the past, present,
or future care, services, or supplies relating to the physical or mental health or condition

of such individual, the provision of health care to such individual, or the past, present, or
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future payment for the provision of health care to such individual. “Confidential Health
Information” specifically includes “protected health information” and “individually
identifiable health information” as such terms are defined by the Standards for Privacy of
Individually Identifiable Health Information, 45 C.F.R. Part 160, promulgated pursuant
to the Health Insurance Portability and Accountability Act of 1996. “Confidential Health
Information” includes, but is not limited to, medical bills, claims forms, charge sheets,
medical records, medical charts, test results, notes, dictation, invoices, itemized billing
statements, remittance advice forms, explanations of benefits, checks, notices, and
requests.  “Confidential Health Information” also includes all notes, summaries,
compilations, extracts, abstracts, or oral communications that contain, are based on, or
are derived from “Confidential Health Information.” “Confidential Health Information”
also includes material subject to the provisions of the Privacy Act, 5 U.S.C. § 552a, or to
the provisions of 45 C.F.R. Part 164. “Confidential Health Information” also includes
any materials covered by the privacy laws of any individual states as applicable. In order
to facilitate the production of “Confidential Health Information,” a producing party may
produce “Confidential Health Information” to any Party in this Action in unredacted form
without such production constituting a waiver of confidentiality;

b. commercial or operational information that bears upon a Party’s or a third party’s
competitive position or sensitive operations;

c. Personnel files of employees of a producing party;

d. “Personal Information,” as that term is defined in the Massachusetts Data Security
Regulation, 201 C.M.R. 17.02, except that this definition will apply to residents of any
jurisdiction (not only Massachusetts), and shall include natural persons’ cell phone

numbers;
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.

f.

To the extent not included in the categories above, financial account numbers; and

Trade secret or other confidential research, development, or commercial information.

3. Definition of Highly Confidential Information. “Highly Confidential” information, which

shall be designated “Highly Confidential — Attorneys’ Eyes Only,” means trade secrets or other

commercial or operational information, including information related to the Medicare Advantage bid

process, that any producing party, including any third party, in good faith believes to be extremely

confidential and/or extremely sensitive in nature.

4. Designation of Protected Information. The designation of information as Confidential or

Highly Confidential shall be performed in the following manner:

a.

A producing party may designate produced information as Confidential by placing on or
affixing to a document containing protected information the phrase “CONFIDENTIAL”
on each page of the document entitled to such designation (in such manner as will not
interfere with the legibility thereof). For those documents which contain Confidential
Health Information, the producing party may instead use the phrase “CONFIDENTIAL
— CONTAINS PHI.”

A producing party may designate produced information as Highly Confidential by placing
on or affixing to a document containing protected information the phrase “HIGHLY
CONFIDENTIAL — ATTORNEYS’ EYES ONLY” on each page of the document
entitled to such designation (in such manner as will not interfere with the legibility
thereof).

The Parties understand and acknowledge that documents produced to the United States
prior to the entry of this Order during investigations relating to this Action, including
documents produced by Defendants and third parties (together, “Previously Produced

Documents”), that have been marked as confidential may or may not contain Confidential



Case 1:21-cv-11777-DJC  Document 198-1  Filed 07/29/26  Page 4 of 17

or Highly Confidential information under the terms of this Order. Information to be
treated as Confidential under this Order includes all Previously Produced Documents
labeled as “protected,” “confidential,” “proprietary,” or a similar designation. Any Party
may challenge the confidentiality designation of any such documents in accordance with
Paragraph 5 of this Order.

d. Personal Information and financial account numbers shall be treated as Confidential,
without requiring a designation by the producing party.

e. If information cannot practically be designated Confidential or Highly Confidential for
whatever reason including, but not limited to, the format of the electronically stored
information, the producing party shall provide written notice of the designation of the
information to the receiving party.

f. Interrogatory answers or other responses to written discovery and information contained
therein shall be designated as Confidential or Highly Confidential by means of a
statement at the conclusion of each answer specifying the information that is Confidential
or Highly Confidential contained therein, or by another method that clearly indicates
which portion of the answer or information is considered Confidential or Highly
Confidential.

g. A designation that information is Confidential or Highly Confidential shall constitute a
representation to the Court, made in good faith, that counsel believes that the information
so designated constitutes Confidential or Highly Confidential information as defined in
this Order. Upon notification that a document appears to be incorrectly designated, the
producing party shall review the designation and change the designation if it was made

in error.
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h. If a producing party inadvertently or unintentionally produces to a receiving party any
Confidential or Highly Confidential information without designating it as protected
pursuant to subparts (a) or (b) above, the producing party shall promptly give notice to
the receiving party in writing and thereafter the receiving party shall treat the information
as Confidential or Highly Confidential information. Such inadvertent or unintentional
disclosure shall not be deemed a waiver in whole or in part of the producing party’s claim
of restriction either as to specific documents and information disclosed or on the same or
related subject matter.

i. Notwithstanding any of the foregoing, information shall be deemed non-confidential
material under this Order if it is already in the public domain.

5. Right to Challenge Designation. Nothing in this Order shall be construed in any way as a

finding that information designated Confidential or Highly Confidential actually is Confidential or
Highly Confidential information or that it necessarily should be sealed, redacted, or otherwise
prevented from public access. If a Party to this Order disagrees, in full or in part, with a producing
party’s designation of Confidential or Highly Confidential information, such Party may notify the
producing party in writing stating the basis for its disagreement, and the parties shall confer in good
faith as to the designation of the Confidential or Highly Confidential information. If the parties are
unable to reach agreement on the proper designation of the Confidential or Highly Confidential
information, either party may move to re-classify Confidential or Highly Confidential information
pursuant to the terms of this Order, with the material retaining its Confidential or Highly Confidential
Status until the disagreement is resolved (whether by the Parties or by the Court).

6. Access to Confidential Information. Information designated Confidential may be disclosed

only to the following persons:

a. The Court;
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b. The Parties’ outside counsel and in-house counsel;

c. Non-attorney employees of a Party who are responsible for making decisions regarding
the course of the Action and, if a Party is a natural person, the Party;

d. Experts or consultants retained by the Parties; provided, however, that prior to the
disclosure of Confidential information to any such expert or consultant, counsel for the
Party making the disclosure shall deliver a copy of this Order to such person, shall explain
its terms to such person, and shall secure the signature of such person on a statement in
the form attached hereto as Exhibit A;

e. Stenographic and video reporters engaged in proceedings incident to this matter;

f. Discovery consultants, processors and vendors, outside document copying services,
document coding or computerization services, demonstrative exhibit vendors and jury
consultants; provided, however, that prior to the disclosure of a producing party’s
Confidential information to a representative for any such persons, counsel for the Party
making the disclosure shall deliver a copy of this Order to the representative, shall explain
its terms to the representative, and shall secure the signature of the representative on a
statement in the form attached hereto as Exhibit A;

g. Associated personnel of any person within categories (a) through (f) for whom access to
Confidential information is necessary to assist such persons in the Action, including any
Court personnel assisting the Court, litigation assistants, paralegals, secretarial or other
clerical personnel, and principals and employees of the firm with which consultants or
experts are associated;

h. Any person known to have created or received the Confidential information outside of

discovery;
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During depositions and preparation for depositions, any deponent and the deponent’s
counsel;

Law enforcement personnel, including United States Department of Justice Attorneys,
United States Attorneys, their authorized subordinates, agents, investigators, attorneys,
or other staff employed by other federal agencies assisting with this Action, and
contractors engaged in the purposes of assisting the same with this Action;

Any private mediators utilized in this Action; and

Such other persons as the Parties mutually agree upon in writing and in advance of access
by such persons; provided, however, that prior to the disclosure of Confidential
information to any such persons, counsel for the Party making the disclosure shall deliver
a copy of this Order to such person, shall explain its terms to such person, and shall secure

the signature of such person on a statement in the form attached hereto as Exhibit A.

7. Access to Highly Confidential Information. Information designated Highly Confidential

may be disclosed only to the following persons:

a.

The Court;

b. The Parties’ outside counsel;

C.

Experts or consultants retained by the Parties; provided, however, that prior to the
disclosure of Highly Confidential information to any such expert or consultant, counsel
for the Party making the disclosure shall deliver a copy of this Order to such person, shall
explain its terms to such person, and shall secure the signature of such person on a
statement in the form attached hereto as Exhibit A;

Stenographic and video reporters engaged in proceedings incident to this

Action;
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e. Discovery consultants, processors and vendors, outside document copying services,
document coding or computerization services, demonstrative exhibit vendors and jury
consultants; provided, however, that prior to the disclosure of a producing party’s Highly
Confidential information to any such persons, counsel for the party making the disclosure
shall deliver a copy of this Order to a representative for any such person, shall explain its
terms to the representative, and shall secure the signature of the representative on a
statement in the form attached hereto as Exhibit A;

f. Associated personnel of any person within categories (a) through (b) and (d) through (f)
for whom access to Highly Confidential information is necessary to assist such persons
in the action, including any Court personnel assisting the Court, litigation assistants,
paralegals, secretarial or other clerical personnel, and principals and employees of the
firm with which consultants or experts are associated;

g. Any person known to have created or received the Highly Confidential information
outside of discovery;

h. Law enforcement personnel, including United States Department of Justice Attorneys,
United States Attorneys, their authorized subordinates, agents, investigators, attorneys,
or other staff employed by other federal agencies assisting with this Action, and
contractors engaged in the purposes of assisting the same with this Action; and

1. Any private mediators utilized in this Action provided that each is first advised of the
terms of this Order and his or her obligation under the Order to keep the Highly
Confidential information protected.

8. Use of Confidential or Highly Confidential Information. Information designated as
Confidential or Highly Confidential may be used solely for purposes of pretrial preparation and

proceedings in this Action, trial of this Action, and any appellate proceedings in this Action. Such
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Confidential or Highly Confidential information shall be used for no other purpose unless and until
agreed to in writing by the Parties or authorized by order of the Court. No person who receives any
Confidential or Highly Confidential information shall disclose it to any person for any purpose other
than for pretrial preparation and proceedings in this Action.

9. Limitations. Nothing contained in this Order shall abrogate any legal obligation of any party
to disclose upon appropriate request to any state, any agency or department of the United States, or
any division of any such agency or department, Confidential or Highly Confidential information
relating to any potential violation of law or regulation, or relating to any matter within that agency’s
jurisdiction, nor shall anything contained in this Order abrogate any legal right to use any such
Confidential or Highly Confidential information by a federal agency in any proceeding relating to
any potential violation of law or regulation, or relating to any matter within that agency’s jurisdiction.
Nor shall anything contained in this Order abrogate any legal obligation of any party to disclose any
document or information as required by law, or to Congress pursuant to a Congressional request. If
another court or an administrative agency requests, subpoenas, or orders production of Confidential
or Highly Confidential information from a Party that has obtained that information under the terms
of this Order, the Party shall notify the producing party of such subpoena or other process so that the
producing party has the opportunity to contest the request to protect its Confidential or Highly
Confidential information through appropriate legal means. Such notification must include a copy of
the request, subpoena, or court order.

10. Transcripts. During any deposition in which Confidential or Highly Confidential
information is discussed, counsel for any Party or third party may: (a) designate, on the record, the
portions of the transcript that will contain Confidential or Highly Confidential information, in which
case the portions of the deposition so designated on the record shall be treated as Confidential or

Highly Confidential information, respectively, and placed in a separately bound volume; or
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(b) designate in writing to counsel for all Parties, within thirty (30) days of the transcript’s delivery,
the transcript portions which are to be treated as Confidential or Highly Confidential information.
All deposition transcripts will be considered as Confidential information until the notice set forth
above or until the expiration of thirty (30) days from the transcript’s delivery.

11. Filing Under Seal. A Party seeking to file another party’s Confidential or Highly

Confidential information may provide the producing party notice of the Confidential or Highly
Confidential information that it intends to use no later than the day of filing. Unless the producing
party consents to a request to file said information in the public record, the filing party shall file the
information provisionally under seal in compliance with Local Rule 7.2. The producing party shall
have fourteen (14) days from the day of filing in which to file a motion pursuant to Local Rule 7.2
to keep such papers under seal. If the producing party does not file such a motion within this period,
the papers shall be unsealed. If the producing party moves to keep papers under seal, the papers with
the designated Confidential or Highly Confidential information, or with any references to the
Confidential or Highly Confidential information, will remain under seal until the Court rules on the
motion to seal. Notwithstanding the foregoing, nothing in this paragraph prevents a Party from
obtaining the written consent of the producing party in advance of filing to file its Confidential or
Highly Confidential information in the public record. Natural persons' cell phone numbers may be
redacted in public filings as an alternative to filing under seal.

12. Use of Confidential or Highly Confidential Information in Open Court. Confidential or

Highly Confidential information may be used or offered into evidence by any Party (“Disclosing
Party”) at trial or any hearing held in open court associated with this Action, provided that: (i) prior
to the use of any such Confidential or Highly Confidential information at trial or any hearing, counsel
for the Disclosing Party shall meet and confer in good faith with the producing party, together with

any other Party who has expressed interest in participating in such meet and confer, to discuss ways

10
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to redact the Designated Material so that the material may be offered or otherwise used by any Party,
in accordance with the provisions of the Federal Rules and the Federal Rules of Evidence , and (i1)
if the Parties are unable to resolve a dispute related to such Designated Material, reasonable advance
notice shall be given to permit the producing party to request additional protections or relief from
the Court. Within ten (10) days of the Parties’ exchange of exhibit lists, the producing party shall
review the designation and determine whether it wishes to de-designate the material.

13.  Use of Confidential or Highly Confidential Material with Artificial Intellicence. Any

party that receives designated Confidential or Highly Confidential documents shall not load, import,
submit, or otherwise transfer the designated Confidential or Highly Confidential documents to a
publicly accessible Large Language Model (“LLM”) or Artificial Intelligence (“AI”) platform, nor
may any party utilize any non-public LLM or Al platforms where the designated Confidential or
Highly Confidential documents may be used to train public models or otherwise made accessible to
other users of the LLM or Al platform not authorized to receive such materials. For avoidance of
doubt, any output or result generated by a permissible generative artificial intelligence tool that
contains, reflects, incorporates, or is derived from Confidential or Highly Confidential Information
will be deemed attorney work product. The attorney-work-product protections set forth in this
Paragraph include any prompts, queries, instructions, inputs, outputs, logs, model or tool settings,
and similar materials created by or for a Party, its counsel, any litigation support vendor or consultant,
or any Expert in connection with this Action, including such materials used in connection with the
work of any Expert. Nothing in this Paragraph limits any disclosure required by Rule 26(a)(2) or the
Court’s authority to order disclosure for good cause.

14. Data Breaches or Other Unauthorized Disclosures of Designated Material: In the event

a party becomes aware of any data breach, security incident, or other event that results in potential

unauthorized access, use, disclosure, exfiltration or copying of Confidential or Highly Confidential
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information in its possession by a third party (a “Breach”), that party shall promptly provide wr