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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA
HARRIS COUNTY, TEXAS, et al.,

Plaintiffs,
V. Case No. 1:25-cv-01275-CRC
ROBERT F. KENNEDY, JR., in his
official capacity as Secretary of Health
and Human Services, et al.,

Defendants.

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

Pursuant to Federal Rule of Civil Procedure 56 and Local Civil Rule 7(h), Plaintifts Harris
County, Texas; Columbus, Ohio; Nashville, Tennessee; Kansas City, Missouri; and American
Federation of State, County and Municipal Employees, AFL-CIO move for summary judgment on
all claims. Compl., ECF No. 1, 4 133-172. Plaintiffs request that the Court declare Defendants’
decision to unilaterally cancel congressionally mandated public health funding (“Mass
Termination Decision”) to be unconstitutional and unlawful, vacate the Mass Termination
Decision, and additionally enjoin Defendants from enforcing or otherwise giving effect to it as to
Plaintiff Local Governments’ grants, as well as grants to states and localities who employ
AFSCME-represented public health workers. Plaintiffs further request that the Court require
Defendants to extend the performance periods for all such grants to restore the status quo and
provide grantees sufficient time to access the funds and spend them as originally intended.

As described in the accompanying memorandum, the Mass Termination Decision violated
the Constitution’s principle of separation of powers and the Spending Clause and are ultra vires.

Defendants’ Mass Termination Decision also violates the Administrative Procedure Act because
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the decision was unconstitutional, contrary to statute and regulation, and arbitrary and capricious.
Defendants’ violations caused irreparable harm to Plaintiffs, and Plaintiffs need permanent relief
to prevent further harm.

Pursuant to Local Civil Rule 7(f), Plaintiffs respectfully request that the Court schedule an
oral hearing on Plaintiffs’ motion.
Dated: August 27, 2025 Respectfully submitted,

/s/ Alexandra Kliger
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

HARRIS COUNTY, TEXAS, et al.,
Plaintiffs,

V.

ROBERT F. KENNEDY, JR., in his

official capacity as Secretary of Health
and Human Services, et al.,

Defendants.

Case No. 1:25-cv-01275-CRC

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFES’

MOTION FOR SUMMARY JUDGMENT
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INTRODUCTION

In response to the COVID-19 pandemic, Congress enacted a series of sweeping bipartisan
measures to address the immediate impacts of the devastating public health crisis and to mitigate
the risks and consequences of future pandemics by authorizing billions of dollars for grants to state
and local governments to modernize and improve their public health systems. On March 24, 2025,
Defendants U.S. Department of Health and Human Services (“HHS”) and the Centers for Disease
Control and Prevention (“CDC”) unilaterally determined as a matter of policy that they would
cancel this congressionally mandated public health funding (the “Mass Termination Decision”).
Defendants then implemented this Mass Termination Decision by sending letters to states, cities,
and localities abruptly terminating $11 billion worth of federal health care funding that was critical
to their public health work of identifying, monitoring, and addressing infectious diseases; ensuring
access to necessary immunizations; and strengthening emergency preparedness to avoid future
pandemics. The sole reason offered for the terminations was that the pandemic “is over.”

The Mass Termination Decision is unconstitutional. Defendants had no authority to
second-guess Congress’s judgment as to whether funding for pandemic preparedness remains
necessary. Congress, which maintains exclusive power over the purse, never limited the funding
at issue here to the duration of the COVID-19 pandemic, and congressional action demonstrates
the opposite. Defendants’ unilateral decision to override a congressional spending mandate
violated constitutional separation of powers principles as well as the Spending Clause, which
prohibits retroactive imposition of funding conditions as Defendants imposed here. The Mass
Termination Decision also violated the APA because it was unconstitutional, contrary to statute
and regulation, and arbitrary and capricious. The Mass Termination Decision had no statutory

basis and was contrary to HHS regulations governing grant terminations. Defendants’ unfounded
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belief that the funding was no longer necessary does not constitute the type of “cause” set forth in
those regulations to terminate this funding, and Defendants’ new interpretation contradicts HHS’s
historical and current interpretation of those regulations. And finally, Defendants provided no real
explanation for their sudden departure from established policy supporting public health programs.
The Court should therefore grant Plaintiffs summary judgment as to all of their claims.

The harm Plaintiffs suffered from the Mass Termination Decision is well-established and
has already been recognized by the Court. Harris County v. Kennedy, No. 25-CV-1275, 2025 WL
1707665, at *16—-17 (D.D.C. June 17, 2025) (“PI Order”). Although the PI Order allowed Plaintiff
Local Governments to access at least some of the terminated grant funds, Plaintiffs now need
permanent relief. The Court should declare Defendants’ actions as unconstitutional and unlawful
and should vacate the Mass Termination Decision. In addition, this Court should enjoin Defendants
from enforcing or otherwise giving effect to it as to Plaintiff Local Governments’ grants, as well
as grants to states and localities who employ AFSCME-represented public health workers.
Moreover, it took weeks or months after the PI Order for many of the grants to be reinstated, and
in some cases, Plaintiff Local Governments continue to work with the states to gain access to the
grants, all while CDC’s performance deadlines continue to run. Thus, to fully remedy the
constitutional and APA violations, the Court should also require Defendants to extend the
performance periods for all such grants in order to provide the grantees enough time to access the
grants and to spend the funds.

FACTUAL BACKGROUND
I. Congressional Support for Public Health Programs and Pandemic Preparedness
Congress, through HHS and the CDC, began funding public health programming,

including for disease mitigation and preparedness, in states and localities long before the COVID-



Case 1:25-cv-01275-CRC  Document 46-1  Filed 08/27/25 Page 14 of 58

19 pandemic. Statement of Undisputed Material Facts (“SOF”) q 1. This includes distributing
federal grant funding for disease mitigation and preparedness programs, such as state and local
health departments’ efforts to detect, prevent, and respond to infectious disease outbreaks. See,
e.g., id. Y2, 3. After the outbreak of the COVID-19 pandemic in March of 2020, Congress
appropriated funding to support state and local governments working to contain disease spread and
maintain community health. /d. §4. Through several appropriations acts, Congress directed
funding to states, localities, and various organizations to improve the country’s public health
response to COVID-19, and, importantly, to ensure that the nation would be better prepared for
future public health threats. These appropriations acts included: the Coronavirus Aid, Relief, and
Economic Security Act (“CARES Act”), Pub. L. No. 116-136, 134 Stat. 281 (2020); the
Coronavirus Preparedness and Response Supplemental Appropriations Act (“2020 Supplemental
Act”), Pub. L. No. 116-123, 134 Stat. 146 (2020); the Paycheck Protection Program and Health
Care Enhancement Act (“Paycheck Protection Act” or “PPA”), Pub. L. No. 116-139, 134 Stat. 620
(2020); the Coronavirus Response and Relief Supplemental Appropriations Act, 2021
(“CRRSAA”), Pub. L. No. 116-260, div. M, 134 Stat. 1184 (2021); and the American Rescue Plan
Act of 2021 (“ARPA”), Pub. L. No. 117-2, 135 Stat. 4 (2021). See SOF 4] 4.

Though the impetus for these appropriations was the COVID-19 pandemic, none of this
funding was limited to the duration of the COVID-19 public health emergency. Harris Cnty., 2025
WL 1707665, at *1. Where Congress intended to limit programs or appropriations specifically to
the COVID-19 pandemic, it did so expressly. See, e.g., ARPA, 135 Stat. at 127 (appropriating
separate funding for additional support for nursing facilities with diagnosed or suspected cases of
COVID-19 “during the emergency period . . . and the 1-year period immediately following the end

of such emergency period”); CARES Act, 134 Stat. at 305 (describing loans that could be
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administered “until the date on which the national emergency . . . expires”).

Later Congressional action reaffirms this point. On May 11, 2023, the HHS Secretary’s
final extension of the “public health emergency” declaration under 42 U.S.C. § 247d expired. SOF
9 5. Roughly one month later, Congress canceled $27 billion in related appropriations through the
Fiscal Responsibility Act of 2023, Pub. L. No. 118-5, 31 Stat. 10, 23 (2023), determining that
certain funds related to the country’s COVID-19 response were no longer necessary, id. at 23-30.
But Congress did not rescind the funding for any of the grants at issue in this case, and state and
local governments’ disease mitigation and pandemic preparedness efforts did not stop.

I1. Plaintiffs’ Efforts to Maintain Public Health in Their Communities

Plaintiff Local Governments and other state and local governments employing AFSCME
members applied for and received grants and cooperative agreements through programs supported
by the pandemic-era appropriations. See ECF No. 14-1 at 9—12; SOF 49 6—7. They then used these
CDC grants to conduct critical disease tracing and mitigation programming in their communities.
SOF ¢ 8. For example, Harris County used its Embrace HOPE grant for projects such as a
wastewater surveillance program, which provides critical data for emerging and infectious
diseases, and the revitalization and modernization of epidemiologic surveillance systems. /d. § 9;
see also id. 9 10 (using other grant funds for a similar purpose). Nashville used its ELC' grant to
fund epidemiologists who provided contact tracing for diseases, such as COVID-19 and Mpox,
and offered free flu and COVID-19 tests to community members. /d. § 11. Columbus used federal
funding to pay disease intervention specialists, who conducted infectious disease tracing and
investigation, and performed outbreak response in long-term senior care facilities and early

childhood development centers. /d. 4 12. The Houston Public Health Department also used CDC

! To the extent not defined herein, Plaintiffs incorporate all terms defined in the SOF.
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funding to monitor the development of diseases across the state, including by reviewing medical
records to find emerging patterns. /d. 9 29.

CDC grants to local governments also funded community outreach to historically
marginalized and underserved communities. /d. § 15. For example, Plaintiff Local Governments
used grant funds to provide social and healthcare screenings in clinics, which help reduce chronic
disease, ER visits, and healthcare costs overall; to help community members access public benefits
and necessary health services; and to provide infant and maternal health services in disadvantaged
communities. /d. 99 16—18, 21. The Jackson County and Houston Health Departments used grant
funding to hire AFSCME members who engaged in, for example, public health outreach,
vaccination, extreme weather response, and community needs assessments. /d. 4 19-20. The
Alaska State Department of Health, which employed AFSCME members, used federal funding to
improve public health access and to hire employees to create and distribute public health
programming related to vaccination. /d. 9 28.

Plaintiff Local Governments and other public health employers of AFSCME members,
including in Kansas, Nebraska, Ohio, and Texas, used CDC funding to increase their capacity and
improve the provision of healthcare services through technological updates and procurement of
improved equipment. /d. 49 22-25. For example, Columbus’ public health department began
upgrading its electronic health record software to match the technology used by other federally
qualified health centers and to improve record-keeping and sharing between institutions. /d. 9 24;
see also id. § 23 (describing Kansas City’s procurement of new laboratory equipment).

III.  Defendants’ Decision to Terminate Critical Public Health Funding

A. Defendants decide to end COVID-related public health grants en masse.

Although Congress maintained the CDC grants at issue after the expiration of the public

health emergency, in March 2025, Defendants unilaterally decided to shut down $11 billion in
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remaining funding from COVID appropriations. SOF 4 30. The Mass Termination Decision
abruptly stopped critical public health programming across the country. Defendants did not
consider impacted grants individually. Rather, they made a policy decision to end all purportedly
COVID-related funding and implemented that decision with identical boilerplate language,
ignoring Congressional instruction that funding be used for other public health purposes, not only
responding to COVID-19. /d. 49 30-31.

Defendants did not plan to spend the funds on different public health initiatives or other
permitted uses. Instead, they made clear that they adopted the Mass Termination Decision to “no
longer waste billions of taxpayer dollars.” Id. 9 32; id. (HHS statement of August 26, 2025 that
“[t]hese funds were provided in response to the COVID pandemic, which is long over”).?
Defendants did not inquire as to the uses of Plaintiff Local Governments’ grants, nor did they ask
grantees to alter the terms of their grant agreements to spend funds on congressionally intended
projects outside of pandemic response. /d. 9 33. To date, CDC has not issued any new Notices of
Funding Opportunity since the Mass Termination Decision. /d. § 85. Nor does their Administrative
Record provide any indication that they mean to spend the terminated funding on other public
health efforts. See ECF No. 45. In sum, nothing in the record permits any reasonable inference that
Defendants intend to reobligate these funds.

As the Court has determined, the Mass Termination Decision caused all Plaintiffs
significant, and irreparable, harm. Harris Cnty., 2025 WL 1707665, at *16—17. Defendants’ action

caused the termination of thousands of state and local public health employees around the country.

2 The Court should take judicial notice of CDC’s public statements. “A federal court may take
judicial notice of ‘a fact that is not subject to reasonable dispute’ if the fact “can be accurately
and readily determined from sources whose accuracy cannot reasonably be questioned.” Hurd v.
District of Columbia, Gov't, 864 F.3d 671, 686 (D.C. Cir. 2017) (quoting Fed. R. Evid. 201(b)).
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See SOF 4 60. Without the CDC grants, Plaintiffs have had to discontinue critical healthcare work,
such as infectious disease detection and tracing. Id. § 61. The Mass Termination Decision
decreased staff and resources for administration of vaccinations in vulnerable communities, and
reduced Plaintiffs’ ability to modernize their public health infrastructure. /d. § 65.

B. Plaintiffs moved for, and the Court granted, preliminary relief.

On April 24, Plaintiffs filed this lawsuit, alleging that the Mass Termination Decision is
unlawful under the Constitution and the APA. ECF No. 1 (“Compl.”), 44 133—172. Six days later,
Plaintiffs moved for a preliminary injunction to preclude enforcement of the Mass Termination
Decision. See Pls.” Mem. in Supp. of PI, ECF 14-1. The Court issued an order on June 17 (“PI
Order”), granting the motion as to direct or indirect grants that Plaintiff Local Governments
received under the 2020 Supplemental Act, the CARES Act, and the CRRSAA. Harris Cnty., 2025
WL 1707665, at *4-6, 10.

Though this Court issued its PI Order on June 17, it took Defendants more than a month to
reinstate the relevant grants. As to the four direct grants, Defendants did not issue new Notices of
Award (“NOAs”) for them until July 10, twenty-three days after the Court enjoined Defendants
from effectuating the Mass Termination Decision. SOF 9 38. Plaintiffs could not access the
reinstated funds until after Defendants issued the new NOAs. SOF q 40. As to the indirect grants,
Defendants did not issue the NOAs reinstating the prime awards to state health departments until
July 25 and July 28, more than thirty days after the PI Order.? Id. § 39. The relevant state public
health departments would not reinstate their subgrants to Plaintiff Local Governments until after

these NOAs were issued, and in some cases, the process to have those grants reinstated remains

3 While Defendants submitted the Court-ordered notices to state health departments of their
responsibility to effectuate the PI order on July 1, 2025, ECF 35, these had no practical effect until
Defendants issued NOAs reinstating the awards, weeks after the PI Order.
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ongoing. /d. §41. And the CDC issued these NOAs after several of the grant performance periods
had lapsed, and many more were close to expiring. /d. 9 42.

After Plaintiffs raised the significant delay in Defendants’ restoring Plaintiff Local
Governments’ grants to Defendants, on July 9, 2025, Defendants agreed to voluntarily extend
performance periods of direct grants “by the amount of time between the Court’s issuance of its
June 17 Order, and the date that CDC issues the NOA to the plaintiff local government.” /d. 9 44.
Defendants also agreed to extend the performance period applicable to the state award for any
indirect grants at issue other than those funded through the ELC program. Id. 9 45. As discussed
further below, even with the extensions, many Plaintiff Local Governments are left with little time
to spend down their grant funds and in some cases still cannot access the funds, and Defendants
have been unwilling to extend relevant deadlines further voluntarily. /d. q9 46-59.

C. Plaintiffs face ongoing harms and continued challenges accessing funds.

Since the PI Order, Plaintiff Local Governments have expended significant time and effort
to regain access to several of their grants, which further shortened the period they have to spend
the funds. Nashville has spent numerous hours in discussions with the state regarding its
passthrough grants and does not yet have access to its VFC. Id. § 48. Due to the now artificially
compressed timeline to spend down its CHW grant, Nashville had to redirect the funds away from
their original purpose to projects that do not require dedicated staffing and where the funds can be
obligated before the September 22, 2025 award deadline. /d. § 55. Kansas City too was unable to
expend its Health Disparities grant before it expired, because the city only had two weeks between
reinstatement and grant expiry to do so. /d. § 59. Harris County remains unable to access its IMMU
and IDCU grants, despite the CDC issuing new NOAs for the grant to the state of Texas and weeks
of correspondence with Texas DSHS. /d. 9 49. The Columbus Celebrate One grant performance

period ends on September 1, 2025, but Columbus’ city council is in recess until September 8, 2025
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and is unavailable to officially accept the funds now. Id. q§ 57. Celebrate One requested an
extension of its grant deadline from the State of Ohio, but Ohio was unable to issue an extension
without first receiving one from Defendants, who refused to extend the grant deadline further even
at the State’s request. /d. 9 58. Thus, due to Defendants’ illegal Mass Termination Decision and
refusal to voluntarily extend the performance period to allow for a meaningful reinstatement of the
grant, Celebrate One cannot spend its grant before it expires. /d. 9 58.

Furthermore, the public health and other harms stemming from the Mass Termination
Decision continue to compound. Columbus Public Health is still operating at twenty-five percent
of its previous disease tracing capacity due to staff layoffs—of AFSCME-represented
employees—after the Mass Termination Decision. /d. 4 79. Public health employees, including
AFSCME members, have seen layoffs take effect after Plaintiffs’ motion for preliminary
injunction was filed in this case, id. § 81, and remain without alternative employment due to market
saturation and hiring freezes, id. Even in those states where COVID-related funding was restored
and some AFSCME-represented public health employees were able to return to work due to
injunctions in other litigation, the continued threat of loss of funds hangs over the employees’
heads given that the injunctive relief has not yet become final judgment. /d. 9 82.

STANDARD OF REVIEW

The Court should grant summary judgment when “the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). A dispute is “genuine” only if “the evidence” is such that a reasonable

(133

factfinder could “‘return a verdict for the non-moving party.”” Holcomb v. Powell, 433 F.3d 889,

895 (D.C. Cir. 2006) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)). A party
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opposing summary judgment cannot rely on conclusory assertions or “mere allegations or denials.”
Burke v. Gould, 286 F.3d 513, 517 (D.C. Cir. 2002) (cleaned up).

ARGUMENT
I. The Court Has Jurisdiction Over All Claims.

Contrary to Defendants’ arguments seeking to channel this case to the Court of Federal
Claims (“CFC”) pursuant to the Tucker Act, this Court has jurisdiction over Plaintiffs’
constitutional, ultra vires, and APA claims. For the constitutional and ultra vires claims, no waiver
of sovereign immunity is needed, and the Tucker Act is irrelevant. The APA claims also belong in
this Court; these claims are not based on any contract, and Plaintiffs do not seek money damages.
This Court has jurisdiction to vacate Defendants’ Mass Termination Decision, which was the only
basis for the termination of all COVID-related grants, and recent Supreme Court interim orders
addressing APA claims do not dictate otherwise. Dep’t of Educ. v. California, 145 S. Ct. 966
(2025); Nat’l Institutes of Health v. Am. Pub. Health Ass’n (“NIH”), No. 25A103, 2025 WL
2415669 (U.S. Aug. 21, 2025).

A. The Court has jurisdiction over the constitutional and ultra vires claims.

As this Court correctly found in its PI Order, this Court has jurisdiction to conduct non-
statutory review of Plaintiffs’ constitutional and u/fra vires claims, which were brought under the
Court’s long-standing equitable powers to hear such claims. Harris Cnty., 2025 WL 1707665,
at *4; Compl., 9 133-49.% Because these claims do not rely on the APA’s waiver of sovereign

immunity, the Tucker Act cannot deprive this Court of jurisdiction. Moreover, even if the Court

4 Plaintiffs brought constitutional challenges both as non-statutory claims under the Court’s
equitable powers and as APA claims under 5 U.S.C. § 706(2)(B).

10
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reviewed the constitutional and u/fra vires claims under the APA, this Court must have jurisdiction
because the CFC does not.

1. Plaintiffs do not need to identify a waiver of sovereign immunity
under the Larson exception.

Although the United States normally “may not be sued without its consent,” courts have

(133

long recognized an exception for suits “‘against officers of the sovereign’ allegedly acting ‘beyond
statutory authority or unconstitutionally.”” Pollack v. Hogan, 703 F.3d 117, 119-20 (D.C. Cir.
2012) (quoting Larson v. Domestic & Foreign Com. Corp., 337 U.S. 682, 689, 693 (1949)). Such
acts are “beyond the officer’s powers” and thus “not the conduct of the sovereign.” /d. (quoting
Larson, 337 U.S. at 690). Accordingly, “there is no sovereign immunity to waive—it never
attached in the first place.” Chamber of Com. of U.S. v. Reich, 74 F.3d 1322, 1329 (D.C. Cir.
1996).

This longstanding Larson exception applies to Plaintiffs’ non-statutory separation-of-
powers, Spending Clause, and ultra vires claims. Those claims are brought solely against
individual officials—Defendants Kennedy and Monarez—and allege that the officers’ actions are
both “beyond statutory authority [and] unconstitutional[.]” Pollack, 703 F.3d at 120 (quoting
Larson, 337 U.S. at 693). Compl., Counts I-III. Sovereign immunity thus did not attach in the first
place to the challenged actions, and Plaintiffs are not required to identify a waiver to challenge
those actions under the Constitution. Loc. 2677, Am. Fed'n of Gov’t Emp. v. Phillips, 358 F. Supp.
60, 69 (D.D.C. 1973); Am. Bar Ass’n v. U.S. Dep’t of Just., No. 25-CV-1263 (CRC), 2025 WL

1388891, at *4 (D.D.C. May 14, 2025).

2. The Tucker Act is irrelevant because the constitutional claims do not
rely on the APA’s waiver of sovereign immunity.

Because Plaintiffs need not rely on the APA’s waiver of sovereign immunity, the Tucker

Act cannot deprive the Court of its jurisdiction over the constitutional claims. The dispute over the

11
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applicability of the Tucker Act in the grant termination context originates from the interplay of
two provisions of law. Section 702 of the APA generally waives immunity for challenges to agency
action but provides that judicial review is unavailable where a claim is “impliedly forbid[den]” by
another statute. 5 U.S.C. § 702. And Section 1491(a) of the Tucker Act provides that the CFC
“shall have jurisdiction” over breach-of-contract claims. 28 U.S.C. § 1491(a). Reading these
provisions together, the D.C. Circuit has “interpreted the Tucker Act to ... ‘impliedly forbid[]’
contract claims . . . from being brought in district court under the APA.” Crowley Gov’t Servs.,
Inc. v. Gen. Servs. Admin., 38 F.4th 1099, 1106 (D.C. Cir. 2022) (cleaned up).’ The Tucker Act is
thus irrelevant to Plaintiffs’ constitutional claims because those claims do not rely on the APA’s
waiver of sovereign immunity.°

3. Even if the constitutional and ultra vires claims are reviewed under
the APA, the Tucker Act does not deprive this Court of jurisdiction.

Even if the constitutional and ultra vires claims were reviewed under the APA’s waiver of
sovereign immunity, the Tucker Act still would not deprive this Court of jurisdiction. The Tucker
Act confers jurisdiction on the CFC over “claim[s]” founded upon “the Constitution, or any Act[,]

.. regulation[,] . . . or . . . contract . . . for . . . damages[.]” 28 U.S.C. § 1491(a). The Federal

Circuit has held that the CFC may not hear separation-of-powers claims because that doctrine does

> There is reason to doubt this precedent because no “language in the Tucker Act” makes the CFC’s
jurisdiction over contract claims “exclusive.” Bowen v. Massachusetts, 487 U.S. 879, 910 n.48
(1988). Thus, the D.C. Circuit itself has recognized that there is a “strong case” that “the Tucker
Act should not be read to ‘impliedly forbid’” district courts from considering “contract actions for
specific relief.” Transohio Sav. Bank v. Dir., Off. of Thrift Supervision, 967 F.2d 598, 612 (D.C.
Cir. 1992), abrogated in part on other grounds as recognized in Perry Cap. LLC v. Mnuchin, 864
F.3d 591, 620 (D.C. Cir. 2017). Plaintiffs reserve the right to seek reconsideration of this issue in
an appropriate forum.

6 As discussed below, the interim opinion in California and NIH pertain only to APA claims; no
constitutional nor ultra vires claims were at issue there.

12
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“not mandate payment of money by the government.” LeBlanc v. United States, 50 F.3d 1025,
1028 (Fed. Cir. 1995). So, too, for ultra vires claims—because ultra vires claims are inherently
equitable, they do not allow for money damages. See Mannat v. United States, 48 Fed. Cl. 148,
154 (2000). As a result, the Court of Federal Claims does not have jurisdiction to hear ultra vires
claims at all. /d. Because “the [CFC] lacks jurisdiction” over Plaintiffs’ constitutional and ultra
vires claims, this Court cannot be deprived of its jurisdiction over the claims. The D.C. Circuit has
“categorically reject[ed] the suggestion that a federal district court can be deprived of jurisdiction
by the Tucker Act when no jurisdiction lies in the [CFC].” Tootle v. Sec’y of Navy, 446 F.3d 167,
176 (D.C. Cir. 20006).

Moreover, as this Court has already recognized, Plaintiffs’ constitutional claims are not “in
essence” breach-of-contract claims, and are thus further distinguishable. Harris Cnty., 2025 WL
1707665, at *4-6, see infra pp. 13—16.

B. The Court has jurisdiction over Plaintiffs’ APA claims.

This Court also has jurisdiction over Plaintiffs’ APA claims because the claims are not
contractual. Plaintiffs’ APA claims challenge Defendants’ decision to terminate COVID-related
grants en masse—not the termination of individual grants—and do not seek money damages but
rather vacatur of the policy decision to terminate all of the grants. Moreover, the Tucker Act cannot
deprive this Court of jurisdiction over Plaintiffs’ APA claims because the CFC lacks jurisdiction
over the claims and cannot award the relief Plaintiffs seek.

1. Plaintiffs’ claims are not “in essence” contract claims.

Although the CFC has jurisdiction over claims “founded” upon “a contract,” 28 U.S.C.
§ 1491(a), “the mere presence of a contract” does not necessarily mean a claim is one over which
this Court lacks jurisdiction. Harris Cnty., 2025 WL 1707665, at *5; see also Crowley, 38 F.4th at

1106—-07. Rather, “the Tucker Act deprives this Court of jurisdiction [only] when a claim is at its

13
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essence contractual.” Harris Cnty., 2025 WL 1707665, at *4 (quotes omitted). The “longstanding
test . . . to determine whether a claim is essentially contractual examines ‘the source of the rights
upon which the plaintiff bases its claims’ and ‘the type of relief sought.”” Crowley, 38 F.4th at
1106 (quoting Megapulse, Inc. v. Lewis, 672 F.2d 959, 968 (D.C. Cir. 1982)). Both prongs weigh
in favor of jurisdiction here.’

To evaluate the first prong—the source of the rights underlying Plaintiffs’ claims—the
Court must identify the source of law it must review to resolve the claims. As Judge Pillard recently
explained, “[w]hat matters is what the court must examine to resolve the case: If a plaintiff’s claim
depends on interpretations of statutes and regulations rather than the terms of an agreement
negotiated by the parties, the claim is not in essence contractual.” Widakuswara v. Lake, No. 25-
5144,2025 WL 1288817, at *12 (D.C. Cir. May 3, 2025) (Pillard, J., dissenting) (dissenting from
a panel majority’s finding that certain claims were in essence contractual).® In Crowley, for

example, the D.C. Circuit found that a plaintiff sought to vindicate rights grounded in statute

7 The Court correctly noted that the D.C. Circuit has not clarified whether the two prongs are
conjunctive or disjunctive. Harris County, 2025 WL 1707665, at *14. That issue is immaterial
here because Plaintiffs satisfy both prongs for district court jurisdiction. See infra pp. 14—15. Still,
this Court should treat the test as conjunctive for three reasons. First, whether the action is
contractual depends “both on the source of the rights . . . and . . . the type of relief sought,”
suggesting a conjunctive test. Megapulse, 672 F.2d at 968 (emphasis added). As used here, the
word “both” functions as a conjunction “to indicate and stress the inclusion of each of two or more
things[.]” Merriam Webster, “Both,” https://perma.cc/72LB-ZTTS8. Second, as discussed further
below, there is an inescapable relationship between the two prongs: the nature of the claim
determines which remedies are available. See infra pp. 15. Third, this interpretation is consistent
with the familiar admonition that the APA’s “generous review provisions must be given a
hospitable interpretation.” Abbott Lab’ys v. Gardner, 387 U.S. 136, 140-41 (1967) (cleaned up);
see also Me. Cmty. Health Options v. United States, 590 U.S. 296, 323-24 (2020) (“The Tucker
Act yields when . . . the [APA] provides an avenue for relief.”).

8 Although Judge Pillard wrote in dissent, the panel majority’s opinion was subsequently vacated
by the en banc Court “substantially for the reasons explained by Judge Pillard.” Widakuswara v.
Lake, No 25-5145, 2025 WL 1521355, at *1 (D.C. Cir. May 28, 2025).

14
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because his claims “require[d] primarily an examination of the statutes the [defendants] ha[ve]
purportedly violated, not of [the plaintiff’s] contract.” 38 F.4th at 1108-09.

Applying the above standard, this Court has already correctly concluded that Plaintiffs’
constitutional claims are not contractual because the claims assert that Defendants are “required to
follow the law—mnot the law of contracts, but the law of the Constitution.” Harris Cnty., 2025 WL
1707665, at *5. The same is true of Plaintiffs’ APA claims. Specifically, Plaintiffs seek to
vindicate, and this Court will analyze, (1) the right to be free from unlawful agency action, (2)
certain procedural rights (created by HHS regulation), and (3) the right to be free from unlawful
and arbitrary agency action (created by the APA). See infra pp. 24-39 (discussing claims).
Crucially, none of these claims require the Court to analyze the terms of Plaintiff Local
Governments’ grants, id., or the grants of other non-plaintiff grantees employing AFSCME
members, and AFSCME has no grants itself.

Nor are Plaintiffs seeking the type of relief that would divest this Court of jurisdiction: for
the second prong, the “crux of [the] inquiry” is “whether the plaintiff effectively seeks to attain
monetary damages.” Crowley, 38 F.4th at 1107. Here, Plaintiffs are not seeking money damages,
having “expressly disavowed any retroactive payments.” Harris Cnty., 2025 WL 1707665, at *5.
Instead, Plaintiffs seek declaratory relief and vacatur of the unlawful Mass Termination
Decision—classic equitable remedies that “[c]ourts have long granted” to address “violations of
federal law by federal officials.” Id. (quoting Armstrong v. Exceptional Child Ctr., Inc., 575 U.S.
320, 327 (2015)). Plaintiffs’ request for vacatur of this agency action is not the same as seeking
the payment of grants. NIH, 2025 WL 2415669, at *2 (Barrett, J., concurring); Bowen, 487 U.S.
at 910 (“undo[ing]” agency action is not the same as “money damages”). This result holds even

though vacatur may also result in equitable relief in the form of an order preventing an agency

15
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from giving effect to a policy decision. See NIH, 2025 WL 2415669, at *2 n.1 (Barrett, J.,
concurring) (“If a district court decides that agency guidance violates the APA, it may vacate the
guidance, preventing the agency from using it going forward.”); id. at *3 (Roberts, C.J., concurring
in part); see also Megapulse, 672 F.2d at 971 (observing that the “mere fact that an injunction
would require the same government restraint that specific (non)performance might require in a
contract setting is an insufficient basis to deny a district court the jurisdiction otherwise available
and the remedial powers otherwise appropriate”).

Moreover, the requested relief has “considerable value independent of any future potential
for monetary relief[,]” Crowley, 38 F.4th at 1107-08 (quoting Kidwell v. Dep’t of Army, Bd. for
Correction of Mil. Recs., 56 F.3d 279, 284 (D.C. Cir. 1995)), because it “affect[s] the future
relationship between the parties” by restoring the relationship and clarifying their legal
obligations.” Bowen 487 U.S. at 889-90. “The fact that a judicial remedy may require one party
to pay money to another is not a sufficient reason to characterize the relief as ‘money damages.’”

% Cc

Id. at 893. And a damages remedy is particularly inapt given Plaintiffs’ “cooperative, ongoing
relationship” with the Government “in the allocation and use of the funds.” Nat’l Ctr. for Mfg.
Scis. v. United States, 114 F.3d 196, 201 (Fed. Cir. 1997).

2. The CFC lacks jurisdiction over Plaintiffs’ APA claims because the

CFC cannot award equitable relief and cannot hear claims by
AFSCME.

As noted above, the Tucker Act cannot deprive this Court of jurisdiction where the CFC
itself does not have jurisdiction. Tootle, 446 F.3d at 176. To establish jurisdiction in the CFC, a
plaintiff must “present a claim for actual, presently due money damages,” Nat’l Air Traffic
Controllers Ass’n v. United States, 160 F.3d 714, 716 (Fed. Cir. 1998), based on a “source of
substantive law that creates the right to money damages.” Lummi Tribe of the Lummi Rsrv.,

Washington v. United States, 870 F.3d 1313, 1317 (Fed. Cir. 2017) (citations omitted). None of
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Plaintiffs’ forward-looking claims seek “presently due money damages.” Nat’l Air Traffic
Controllers Ass’n, 160 F.3d at 716 (quoting United States v. King, 395 U.S. 1, 3 (1969)). And, in
any event, the CFC cannot provide the prospective relief that Plaintiffs seek. Me. Cmty. Health
Options 590 U.S. at 327 (2020) (“[T]he Court of Federal Claims ‘does not have the general
equitable powers of a district court to grant prospective relief.”” (quoting Bowen, 487 U.S. at 905)).
Plaintiffs have nowhere else to go, and this Court is not “deprived of jurisdiction by the Tucker
Act.” Tootle, 446 F.3d at 176.

The Tucker Act also cannot affect Plaintiff AFSCME’s challenge to the Mass Termination
Decision, because jurisdiction for contract claims under the Tucker Act, with only limited,
inapplicable exceptions, requires a contract “between the plaintiff and the government”—and
AFSCME has no contract with the federal government. Cienega Gardens v. United States, 194
F.3d 1231, 1239 (Fed. Cir. 1998) (quoting Ransom v. United States, 900 F.2d 242, 244
(Fed.Cir.1990)); see also U.S. Enrichment Corp. v. United States, 117 Fed. Cl. 548, 553 (2014)
(“[s]ubcontractors and other third parties are generally not permitted to raise [contract] claims
directly against the government”). Because AFSCME indisputably seeks relief that is unavailable
in the CFC, the Tucker Act cannot deprive it of redress in this Court.

3. The Supreme Court’s recent APA decisions are not to the contrary.

At the preliminary injunction stage, this Court declined to resolve the question of
jurisdiction over Plaintiffs’ non-constitutional APA claims in part because of the possibility that
California foreclosed these claims. Harris Cnty., 2025 WL 1707665, at *14. Neither California
nor the Supreme Court’s more recent decision in NIH, 2025 WL 2415669, preclude the exercise
of jurisdiction over Plaintiffs” APA claims.

In NIH, plaintiffs challenged a range of actions taken by the National Institutes of Health,

including guidance documents about grant award criteria and the Department of Government
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Efficiency’s (DOGE) decision to terminate selected grants, all of which were vacated by the
district court. See Am. Pub. Health Ass 'n v. Nat’l Institutes of Health, No. 1:25-CV-10787 (WGY),
2025 WL 1747128, at *1-2 (D. Mass. June 23, 2025) (vacating listed directives, as well as grant
terminations); Am. Pub. Health Ass’n v. Nat’l Institutes of Health, 145 F.4th 39, 4647 (1st Cir.
2025) (describing selection of individual grants). The Supreme Court set forth a clear distinction:
the plaintiffs’ APA challenge to individual grant terminations likely belonged in the Court of
Federal Claims, but their challenge to the guidance documents belonged in federal district court.
NIH, 2025 WL 2415669, at *1; see id. at *2 (Barrett, J., concurring). “That the agency guidance
discusses internal policies related to grants does not transform a challenge to that guidance into a
claim ‘founded . . . upon’ contract that only the CFC can hear.” Id. at *2 (Barrett, J., concurring)
(quoting 28 U.S.C. § 1491(a)(1)). The Supreme Court’s decision in California was consistent with
this distinction; there, where the terms and conditions of individual grants were at issue, the Court
stayed a district court’s order that “require[d] the Government to pay out past-due grant obligations
and to continue paying obligations as they accrue[d].” 145 S. Ct. at 968.

Here, Plaintiffs do not challenge individualized grant terminations or ask that the Court
order Defendants pay Plaintiffs “sums due under the [grant] agreements ‘forthwith.”” NIH, 2025
WL 2415669, at *2 (Barrett, J., concurring). Instead, Plaintiffs seek to enforce “a right to be free
from government action—the wholesale termination of the plaintiffs’ grant funding—they claimed
exceeded the authority conferred by statute and the Constitution.” Widakuswara, 2025 WL
1288817, at *14 (Pillard, J., dissenting). Plaintiffs’ claims do not turn on “whether their contracts
were breached” but instead on whether the agency’s policymaking through turning off the tap for
all COVID-initiated public health funding was unlawful “in the face of federal statutes

appropriating funds for specific purposes.” Id.; see Am. Ctr. for Int’l Lab. Solidarity v. Chavez-
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DeRemer, No. 25-cv-1128 (BAH), 2025 WL 1795090, at *20 (D.D.C. June 30, 2025)
(distinguishing California). As NIH recognized, plaintiffs may challenge—and a federal district
court may vacate—policies and directives that impact an agency’s operations, even when those
policies and directives specifically relate to grants and grant administration. N/H, 2025 WL
2415669, at *2 (Barrett, J., concurring). Defendants’ Mass Termination Decision, which concluded
that congressionally appropriated public health funding was no longer necessary, is a blanket
policy determination that N/H permits to be challenged under the APA, and it can be vacated under
the APA.

Moreover, NIH and California do not preclude the Court from additionally ordering
Defendants to resume the implementation of these grants as requested by Plaintiffs.

First, the NIH Court (like the California Court before it) accepted the premise that the CFC
would have jurisdiction to hear a claim for relief. See id. at *2 n.1 (Barrett, J., concurring). But the
CFC would not have jurisdiction over any claim by Plaintiffs for reinstatement of the grants, see
supra pp. 17, and the original purpose of these grants may preclude a damages claim in the CFC
as the government would almost certainly contend in any CFC proceeding that it did not receive a
direct benefit from the grants, see Am. Ctr. for Int'l Lab. Solidarity, 2025 WL 1795090, at *14
(collecting Federal Circuit cases). And AFSCME, suing on behalf of its members, could not bring
suit in the CFC even if the grants at issue here did qualify as contracts. Indeed, Defendants have
been careful in this litigation to avoid suggesting that relief could be had in the CFC. This Court’s
jurisdiction cannot be defeated under the Tucker Act if jurisdiction is lacking in the CFC. Tootle,
446 F.3d at 176.

Second, the NIH decision is based on a “preliminary judgment,” 2025 WL 2415669, at *3

(Barrett, J., concurring), as was the decision in California. The Supreme Court clarified the role
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of its emergency docket rulings just last month, stating that “interim orders are not conclusive on
the merits.” Trump v. Boyle, 145 S. Ct. 2653, 2654 (2025). While Plaintiffs recognize that NIH
preliminarily indicated that reinstatement of individual grants terminated by an unlawful policy
may not be available in district court, Plaintiffs respectfully submit that N/H does not unwind pre-
existing precedent that a court with jurisdiction to vacate an unlawful policy also has jurisdiction
to award equitable relief to effectuate that vacatur, see 2025 WL 2415669, at *3 (Roberts, C.J.,
concurring).

Finally, Plaintiffs’ constitutional and ultra vires claims are not implicated by California or
NIH, and therefore the Court continues to have jurisdiction over those claims, including to order
reinstatement of grants and to award related equitable relief. See Am. Pub. Health Ass’n v., 145
F.4th at 44-47 (describing judgment at issue in N/H); Harris Cnty., 2025 WL 1707665 at *6
(noting that the “only claim before the Supreme Court [in California] . . . was that the . . .
termination of grants was arbitrary and capricious|.]”).
I1. All Plaintiffs Have Standing

As the Court has determined, “[a]ll five plaintiffs have standing.” Harris Cnty., 2025 WL
1707665, at *3. To establish standing, they must show “(1) an injury in fact, (2) a sufficient causal
connection between the injury and the conduct complained of, and (3) a likelihood that the injury
will be redressed by a favorable decision.” Susan B. Anthony List v. Driehaus, 573 U.S. 149, 157—
58 (2014) (cleaned up). For Plaintiff Local Governments, the Mass Termination Decision caused
them to suffer concrete, particularized, and actual and imminent harm, including layoffs of staff
and termination of vital public health care programming. See infra pp. 40—41. These injuries are
traceable to the Mass Termination Decision. The relief sought by Plaintiffs—vacatur of the Mass

Termination Decision and an injunction precluding Defendants from effectuating it—remedy the
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harm Plaintiff Local Governments suffered. Harris Cnty., 2025 WL 1707665, at *3.

AFSCME also has standing, both organizational standing to sue on behalf of itself, and
associational standing to sue on behalf of its members. An organization can establish
organizational standing “if it can show that the defendant’s actions cause a ‘concrete and
demonstrable injury to the organization’s activities’ that is ‘more than simply a setback to the
organization’s abstract social interests.”” Am. Soc’y for Prevention of Cruelty to Animals v. Feld
Ent., Inc., 659 F.3d 13, 25 (D.C. Cir. 2011) (quoting Havens Realty Corp. v. Coleman, 455 U.S.
363, 379 (1982)). To make this showing, the organization must demonstrate that (1) the

% C¢

defendants’ “action or omission . . . injured the organization’s interest;” and (2) the organization
“used its resources to counteract that harm.” Elec. Priv. Info. Ctr. v. Presidential Advisory Comm’n
on Election Integrity, 878 F.3d 371, 378 (D.C. Cir. 2017) (cleaned up). Alternatively, to establish
associational standing, an organization must demonstrate that “(1) at least one of its members
would have standing to sue in his own right, (2) the interests the association seeks to protect are
germane to its purpose, and (3) neither the claim asserted, nor the relief requested requires that an
individual member of the association participate in the lawsuit.” Sierra Club v. EPA, 292 F.3d 895,
898 (D.C. Cir. 2002).

In the PI Order, this Court did not decide the issue of AFSCME’s organizational standing
after concluding that it had associational standing. Harris Cnty., 2025 WL 1707665, at *3 & n.4.
AFSCME has both types of standing. As to associational standing, to establish the first prong, an

(153

organization need only set forth “*specific facts . . . that one or more of [its] members would be
directly affected.”” Summers v. Earth Island Inst., 555 U.S. 488, 498 (2009) (quoting Lujan v.
Defs. of Wildlife, 504 U.S. 555, 556 (1992)). AFSCME has done so here, showing that Defendants’

actions have resulted in the termination of hundreds of AFSCME members who were employed
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by the public health departments receiving COVID-related funding, causing these individuals to
lose not only their jobs but also the benefits associated with their jobs, including health insurance
and medical leave. SOF 99 69-70. AFSCME’s members’ working conditions have been harmed
in myriad ways, including jobs that are harder, more taxing, and require longer commutes. /d. 4 74.
These are injuries in fact. See Nat’l Weather Serv. Emps. Org., Branch 1-18 v. Brown, 18 F.3d
986, 989 (2d Cir. 1994) (determining that a union had standing to sue on behalf of members who
“would be forced to relocate or undergo long commutes”); see also Advocs. for Highway & Auto
Safety v. Fed. Motor Carrier Safety Admin., 41 F.4th 586, 593-94 (D.C Cir. 2022) (noting that
changed working conditions constitute harm).

As to the second and third prongs, these AFSCME members’ interests “are plainly germane
to AFSCME’s purpose as a labor union advocating on its members’ behalf”; and individual
participation by AFSCME members is not necessary where AFSCME is seeking only prospective
or injunctive relief for its members and where “[d]etermining whether those terminations were
lawful ... does not require participation by individual AFSCME members because they were all
affected by the same government action.” Harris Cnty., 2025 WL 1707665, at *3. This is because,
as a matter of law, “‘individual participation’ is not normally necessary when an association seeks
prospective or injunctive relief for its members,” as Plaintiffs do here. United Food & Com.
Workers Union Loc. 751 v. Brown Grp., Inc., 517 U.S. 544, 546 (1996).

AFSCME also has organizational standing to challenge actions that “perceptibly impair[]”
its ability to provide services, thereby “interfer[ing] with [its] core business activities.” FDA v. All.
for Hippocratic Med., 602 U.S. 367, 395 (2024). As a result of Defendants’ actions, numerous
AFSCME members lost their jobs, and AFSCME must divert resources to support impacted

members given not only AFSCME’s core commitment as a labor organization, but also its statutory
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duty to represent all employees in bargaining units for which AFSCME is the certified exclusive
collective bargaining representative. SOF 9 75; see, e.g., Kollodge v. State, 757 P.2d 1028, 1034
(Alaska 1988) (““A union has a duty to fairly represent its members™) (citing Vaca v. Sipes, 386
U.S. 171, 177 (1967)). This statutorily mandated work has taken away resources from AFSCME’s
ability to improve wages, benefits, and working conditions for other AFSCME members, both in
the jurisdictions affected by Defendants’ grant terminations, and elsewhere. SOF § 76. AFSCME’s
loss of members as a result of the terminations not only affects AFSCME’s ability to collect dues—
which the organization relies on to perform critical representation work—but also weakens its
bargaining power in its work to negotiate better wages, benefits, and conditions for its members
and their bargaining units of public health workers. Id. § 77. This reduction in membership and
bargaining strength is an injury in fact. Hunt v. Washington State Apple Advert. Comm’n, 432 U.S.
333, 345 (1977); see also Am. Libr. Ass’n v. Sonderling, No. CV 25-1050 (RJL), 2025 WL
1262054, at *10 (D.D.C. May 1, 2025) (AFSCME loss of bargaining power constitutes irreparable
harm).

In response to AFSCME’s motion for reconsideration, Defendants argued that AFSCME’s
claims were not redressable because non-plaintiff public employers of AFSCME members may
decline the reinstated funding. ECF No. 43 at 2-3. But given that “the defendant’s challenged
actions are a but for cause of the plaintiff’s alleged injury, ... that injury generally is likely
redressable for standing purposes.” Cherokee Nation v. U.S. Dep’t of the Interior, 643 F. Supp. 3d
90, 106 (D.D.C. 2022); ECF No. 44 at 7. As the Supreme Court held just last month, when redress
hinges in some measure on the reactions of a third party not before the court, there is no
requirement “that plaintiffs introduce evidence ... from directly regulated third parties to show

how third parties would likely respond to a government regulation or invalidation thereof. Rather,
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to show redressability, the plaintiff must simply ‘show a predictable chain of events’ that would
likely result from judicial relief and redress the plaintiff's injury.” Diamond Alt. Energy, LLC v.
EPA, 145 S. Ct. 2121, 2138 (2025) (quoting All. for Hippocratic Med., 602 U.S. at 385) (relying
on “commonsense economic inferences” to find redressability). It is illogical to think that states
and localities that had applied for these exact funds, and that had been using them up until their
unlawful termination, would more likely than not turn that money away, especially in light of the
legal duty those government entities have to negotiate in good faith with AFSCME. See ECF No.
44 at 7-9. And finally, all Plaintiffs seek declaratory relief, the availability of which is in no way
affected by whether a certain grantee accepts or declines further funding. See, e.g., Gen. Elec. Co.
v. Jackson, 610 F.3d 110, 127 (D.C. Cir. 2010) (plaintiff had standing where its injuries were
redressable by a declaratory judgment finding the government’s practice unconstitutional).
III.  The Court Should Grant Summary Judgment as to All Claims

Plaintiffs are entitled to summary judgment as to all of their claims. Defendants had no
statutory authority for the Mass Termination Decision, which therefore violated the Constitution’s
separation-of-powers principles. Defendants’ decision to terminate grant funding based on the end
of the pandemic also violated the Spending Clause, which prohibits imposition of such retroactive
conditions unrelated to the underlying federal interests, and for similar reasons, was ultra vires.
Finally, Defendants’ policy decision to end all COVID appropriations-related CDC public health
funding violates the APA because it is unconstitutional, not based in statute, inconsistent with
regulation, and arbitrary and capricious.

A. The Mass Termination Decision violated the Constitution and is ultra vires.
1. The Mass Termination Decision violated the separation of powers.

The Constitution grants the power of the purse exclusively to Congress. U.S. Const. art. I,

§ 9, cl. 7 (Appropriations Clause); id. § 8, cl. 1 (Spending Clause); Harris Cnty., 2025 WL
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1707665, at *4. As the D.C. Circuit explained in In re Aiken County, agencies do not have
“unilateral authority” to refuse to spend the “full amount appropriated by Congress for a particular
project or program.” 725 F.3d 255, 261 n.1 (D.C. Cir. 2013). Separation of powers would mean
little if agencies were free to usurp one of Congress’ most important powers—the power to spend
money—by withholding Congressionally appropriated funds in order to advance their own policy
goals. 1d.; City & Cnty. of San Francisco v. Trump, 897 F.3d 1225, 1235 (9th Cir. 2018).

This Court previously affirmed this bedrock constitutional principle, explaining that
“controlling law is clear: Congress’s laws trump [an agency’s policy] preferences.” Harris Cnty.,
2025 WL 1707665, at *8. Defendants do not have the “broad power to refuse to spend appropriated
funds” based on their policy disagreement with Congress. Id. at *8 (citing In re Aiken Cnty., 725
F.3d at 261 n.1). That is particularly so in this case, because here “Congress has expressly rejected”
Defendants’ policy-based justification for the Mass Termination Decision “not just once but
twice.” Id. The grant termination letters that Defendants sent as part of the Mass Termination
Decision stated Defendants’ view that “[n]ow that the pandemic is over, the grants and cooperative
agreements are no longer necessary as their limited purpose has run out.” /d. (quoting Maddox
Decl. Ex. A at 5). But Congress “rejected [that] position”: first, when it originally passed the
appropriations statutes, which “expressed its judgment that spending was needed for both the
immediate term and after the pandemic had run its course,” id.; and second, “when it passed the
Fiscal Responsibility Act of 2023 after the pandemic had ended,” which “made [Congress’s] goals
even more explicit” by leaving the funds at issue in this case “untouched, doubling down on
Congress’s view that spending to combat coronavirus in general should continue even after the
pandemic ended.” Id. Defendants’ view that “spend[ing] federal funds on helping local

governments prevent and mitigate future pandemics” is no longer necessary “because the latest
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[pandemic] has ended” is a policy judgment that “cannot be squared with,” and thus must yield to,
“Congress’s contrary legislative choices.” Id.

The Court has also already rejected Defendants’ arguments against Plaintiffs’ separation
of powers claim. First, the Court rejected Defendants’ assertion that they had complied with
Congress’s statutory mandate because they had obligated sufficient amounts of money in total to
satisfy the minimum amounts Congress authorized for state and local government grants. /d. As
the Court explained, the appropriations acts require Defendants to actually spend those amounts,
not just obligate them, and, in any event, the funds were now de-obligated. /d. Second, the Court
rejected Defendants’ contention that they satisfied Congress’s “spending requirements by
disbursing the minimum amount of money required by Congress to state and local governments
for grants under two of the statutes,” since Congress set both a minimum amount for grants and a
top-line spend number. /d. at *9. There is thus no genuine dispute of material fact that Defendants
lacked statutory authority for the Mass Termination Decision, and Plaintiffs are entitled to
summary judgment on their separation-of-powers claim as to appropriations under the CARES
Act, the CPRSAA, and the CRRSAA.

The Court should also extend permanent relief to grants at issue funded by ARPA and
PPA.? The Court excluded grants funded by these two statutes from preliminary relief, reasoning

that because these statutes make funds “available until expended,” Plaintiffs should demonstrate

% The parties have not identified that ARPA was the source of any grant at issue for the Plaintiff
Local Governments, but Plaintiffs request that relief encompass ARPA grants to state and local
jurisdictions that contract with AFSCME. Defendants identified two indirect grants that may have
included Paycheck Protection Act funds: Columbus, Ohio’s Enhanced Operations Grant and
Harris County, Texas’s Infectious Disease Control Unit Grant. See ECF No. 41 at 1. Defendants
have issued new Notices of Awards to the applicable states for each of these two grants, see SOF
9 39, but neither Columbus nor Harris County have been able to access the subawards, see id. 9
49, 57 n.1.
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that Defendants “cannot, or will not” comply with Congress’s “statutory mandate by reallocating
the cancelled grant money.” Id. at *10. Although the Court found that Plaintiffs had not done so at
the “early [preliminary injunction] stage,” it emphasized the tentative nature of that ruling. /d.

To date, there is no evidence in the record before the Court, or in the Administrative
Record, indicating that Defendants terminated these grants in order to re-obligate the funds
consistent with Congressional directives. SOF 99 31-34, 85. Instead, Defendants have said loud
and clear that they believe these pandemic-era programs were a “waste [of] billions of taxpayer
dollars.” Id. at § 32. Defendants’ decision may be “upheld, if at all, on the basis articulated by the
agency itself.” Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 50
(1983). The basis that Defendants have articulated for their decision cannot be reconciled with
their obligations under the PPA and ARPA, showing that Defendants will not “fulfill that statutory
mandate by reallocating the cancelled grant money.” Harris Cnty., 2025 WL 1707665, at *10.

This conclusion is reinforced by appropriations law. Under 31 U.S.C. § 1555,
appropriations accounts with indefinite periods of availability—Ilike the PPA and ARPA—are
closed and any remaining balance is cancelled if: (1) the head of the agency or the President
determines that the purposes for which the appropriation was made have been carried out, and (2)
no disbursement has been made against the appropriation for two consecutive fiscal years.
Combined with Defendants’ public pronouncements, this statute demonstrates that amounts under
the PPA and ARPA will not only not be spent by the current administration, but that Defendants’
actions will deprive any future administration of an opportunity to do so.

To be clear, this evidence does not merely relate to the current administration’s general
“posture towards public-health spending,” Harris Cnty., 2025 WL 1707665, at *10, but is specific

to the Mass Termination Decision and is directly at odds with the PPA and ARPA. Given the
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absence of any record evidence that Defendants even intend to spend the appropriated funds, there
is no genuine dispute that Congress’s mandate under these two statutes will remain unfulfilled, in
violation of the separation of powers. See Anderson, 477 U.S. at 248.

The D.C. Circuit’s recent decisions in Global Health Council v. Trump and National
Treasury Employees Union v. Vought (“NTEU”) do not compel a contrary result. See No. 25-
5097, 2025 WL 2326021 (D.C. Cir. Aug. 13, 2025);'° No. 25-5091, 2025 WL 2371608 (D.C. Cir.
Aug. 15, 2025). In Global Health Council, the court reviewed a preliminary injunction relating to
a funding freeze and suspensions, arising from claims that the Executive Branch violated the
Impoundment Control Act (ICA) and the Anti-Deficiency Act. 2025 WL 2326021 at *3. Any
dispute about the legality of “large-scale contract terminations” was not part of the district court’s
injunction and was thus not before the panel. /d. at *13. In that narrow context, the Circuit found
that related constitutional claims were simply an attempt to reframe the ICA and Anti-Deficiency
Act statutory violations. Id. at *6; see also id. at *4 (observing that the district court found “no
indication” that the President “had complied with the procedures required by the ICA or the Anti-
Deficiency Act”). Similarly, in NTEU, the plaintiffs alleged that shutting down the CFPB violated
statutes requiring the agency to perform mandatory tasks, and the court held that the alleged
separation-of-powers violation “turns entirely on whether CFPB officials violated the governing
statutes.” 2025 WL 2371608, at *19.

Not so here. Plaintiffs have not alleged a violation of the ICA, nor that the Defendants

exceeded any specific statutory authority under the ICA, and Plaintiffs’ separation-of-powers

10 As of filing, the plaintiffs’ request for en banc review in Global Health Council remains pending.
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claim is not predicated on any violation of a statute giving certain powers to the President.'!
Instead, Plaintiffs’ separation-of-powers claim is predicated on the Constitution itself, and an
express absence of agency authority to repeal legislation by refusing to spend funds. Compl., Count
I; see Dalton, 511 U.S. at 473 (distinguishing Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S.
579 (1952), on the grounds that it “involved the conceded absence of any statutory authority, not
a claim that the President acted in excess of such authority”) (emphasis in original). Plaintiffs’
constitutional claims therefore fall squarely within the D.C. Circuit’s prior panel opinion in In re
Aiken County, which awarded plaintiffs extraordinary mandamus relief where the executive branch
was “declin[ing] to follow a statutory mandate . . . simply because of policy objections” and was
“refus[ing] to spend [appropriated] funds.” 725 F.3d at 259—60 & n.1. Any broader reading of
Global Health Council and NTEU would place those panel opinions at odds with Aiken, and this
Court is bound to follow the earlier panel decision. See Maxwell v. Snow, 409 F.3d 354, 358 (D.C.
Cir. 2005) (discussing law of the circuit doctrine); see also Reich, 74 F.3d at 1332 (observing that
Dalton 1s “inapposite” where the claim instead is that presidential action is “not even contemplated
by Congress.”).

In sum, the Court should grant summary judgment in favor of Plaintiffs’ separation of

' By contrast, Dalton v. Specter involved “reviewability of presidential decisions”: a challenge to
presidential action (deciding to close a naval base), where a statute explicitly gave broad discretion
to the President. 511 U.S. 462, 465 (1994); see also id. at 476 (“How the President chooses to
exercise the discretion Congress has granted him is not a matter for our review.”). The Supreme
Court exercises much greater restraint in reviewing presidential action, “[o]ut of respect for the
separation of powers and the unique constitutional position of the President[.]” Franklin v.
Massachusetts, 505 U.S. 788, 800 (1992); see also Reich, 74 F.3d at 1331 n.4 (discussing Dalton’s
“reluctance to bring judicial power to bear directly on the President” in the context of an ultra vires
claim and contrasting that with “the long established non-statutory review of a claim directed at a
subordinate executive official”’). Here, Plaintiffs challenge the legality of an agency decision, not
any presidential decision (let alone one that is expressly committed to the President by statute),
and Plaintiffs (unlike in Dalton), do not allege that the President has exceeded any specific
statutory authority.
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powers claim (Count I) as to all relevant appropriations statutes.

2. The Mass Termination Decision violated the Spending Clause.
The Court should grant summary judgment as to the Spending Clause claim (Count II)
because Defendants’ Mass Termination Decision violates the Spending Clause by retroactively
conditioning the funding on the COVID-19 pandemic. Neither Congress, nor federal agencies and

3

officials, can “surpris[e]” grant recipients “with post acceptance or ‘retroactive’ conditions.”
Pennhurst State Sch. & Hosp. v. Haldermann, 451 U.S. 1, 25 (1981). Any conditions imposed
must be clear and defined at the outset, id. at 17, and such conditions must also relate to the federal
interest in the particular program. South Dakota v. Dole, 483 U.S. 203, 207-08 (1987).' Congress
never conditioned the funding appropriations at issue to the duration of the COVID-19 pandemic.
See supra pp. 25. Rather, after the formal termination of the COVID-19 public health emergency,
Congress and Defendants HHS and CDC reaffirmed that the funding should continue. /d. The
Mass Termination Decision retroactively conditions the receipt of federal funds in a manner
unrelated to the relevant federal interest and therefore violates the Spending Clause.

In its PI Order, the Court concluded that Plaintiffs’ Spending Clause claim was

“underdeveloped at [that] early juncture,” but indicated that Plaintiffs could prevail if they

12 In the PI Decision, the Court noted that the applicability of these restrictions under the Spending
Clause to the Executive Branch was “unclear,” but accepted the premise because Defendants did
not dispute the applicability. Harris Cnty., 2025 WL 1707665, at *10. However, other courts have
analyzed and applied the Spending Clause’s limitations on funding conditions to Executive Branch
actions. See e.g., City of Los Angeles v. Barr, 929 F.3d 1163, 1176 n.6 (9th Cir. 2019); NYC
C.L.A.S.H., Inc. v. Carson, 442 F. Supp. 3d 200, 210 (D.D.C. 2020), amended on other grounds,
No. CV 18-1711 (ESH), 2020 WL 4286824 (D.D.C. July 25, 2020); City of Seattle v. Trump, No.
17-497 (RAJ), 2017 WL 4700144, at *8 (W.D. Wash. Oct. 19, 2017); City & Cnty. of San
Franciscov. Trump, 779 F. Supp. 3d 1077, 1082 (N.D. Cal. 2025); but see Wilmer Cutler Pickering
Hale & Dorr LLP v. Exec. Off. of President, No. CV 25-917 (RJL), 2025 WL 1502329, at *24
(D.D.C. May 27, 2025), amended sub nom. Wilmer Cutler Pickering Hale & Dorr LLP v. Exec.
Off- of the President, No. CV 25-917 (RJL), 2025 WL 2105262 (D.D.C. June 26, 2025).
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demonstrated that HHS regulations did not support Defendants’ termination of the grants “for
cause.” Harris Cnty., 2025 WL 1707665, at *11. As discussed below, infra pp. 33-36, HHS’s own
interpretation of its “for cause” regulation is inconsistent with Defendants’ interpretation here to
justify terminations based on a policy change. Accordingly, the Court should grant Plaintiffs
summary judgment on their Spending Clause claim (Count II) as well.

3. The Mass Termination Decision was ultra vires.

Finally, summary judgment is warranted on Plaintiffs’ u/tra vires claim (Count III). The
equitable power of federal courts to enjoin “violations of federal law by federal officials,”
Armstrong, 575 U.S. at 326-27, includes cases in which a federal officer has acted
unconstitutionally as well as cases in which the officer has acted “beyond th[e] limitations™ set by
federal statute. Larson, 337 U.S. at 689. As discussed, the Mass Termination Decision violated the
Constitution and was not authorized by statute. For those same reasons, the Court should grant
summary judgment as to the ultra vires claim. See Harris Cnty., 2025 WL 1707665, at *16
(concluding that because Plaintiffs demonstrated a likelihood of success on the separation-of-
powers claim, “[t]hey therefore have also demonstrated a likelihood of success on their u/tra vires
claim”).

B. The Mass Termination Decision violated the APA.

The Mass Termination Decision should be set aside under the APA because it is a final
agency action that is contrary to Defendants’ constitutional power, is in excess of statutory
authority, contradicts HHS’s own regulations, and is arbitrary and capricious. 5 U.S.C. § 706.

1. The Mass Termination Decision is a reviewable final agency action.

The Mass Termination Decision is a “final agency action” under 5 U.S.C. § 704, because
it (1) “marks the consummation of the agency’s decision-making process”; and (2) is an action “by

which rights or obligations have been determined, or from which legal consequences will flow.”
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Corner Post, Inc. v. Bd. of Governors of Fed. Reserve Sys., 603 U.S. 799, 808 (2024) (cleaned up).
The Mass Termination Decision “mark[ed] the consummation” of Defendants’ decision-making
process relating to Plaintiffs’ funding, and from it flowed the legal consequences to Plaintiffs of
the immediate loss of funding and other irreparable harm. See, e.g., Nat’l Council of Nonprofits v.
Off. of Mgmt. & Budget, 775 F. Supp. 3d 100, 124 (D.D.C. February 25, 2025) (holding that pause
on funding constituted final agency action).'3

Defendants argued at the PI stage that the Mass Termination Decision was unreviewable
because “no legal consequences flow” from it. ECF No. 21, at 26. But the undisputed evidence in
the record demonstrates that Defendants made a decision on March 24, 2025 to terminate all of
the grants at issue. See Harris Cnty., 2025 WL 1707665, at *1; SOF q 31. What followed from that
decision was the loss of federal funding which “continues to force [Plaintiff Local Governments]
to lay off employees, cut public-health programming, and suspend other operations that the grants
were intended to promote[,]” which will “make it harder for these plaintiffs to investigate, monitor,
and respond to public-health threats.” Harris Cnty., 2025 WL 1707665, at*16. The facts on the
ground show therefore that the Mass Termination Decision led to legal consequences and
constituted final agency action. Nat’l Council of Nonprofits, 775 F. Supp. 3d at 123.

Defendants also argued, unpersuasively, that the Mass Termination Decision was
unreviewable because it was a “programmatic decision.” ECF No. 21 at 26. Although the Supreme
Court has disavowed challenges that seek “wholesale improvement” of an entire agency program

“by court decree,” Lujan v. Nat’l Wildlife Fed’n, 497 U.S. 871, 891 (1990), it has also recognized

13 NTEU does not direct a contrary result. Unlike in NTEU, the Mass Termination Decision is not
“abstract” or “insufficiently discrete.” 2025 WL 2371608, at *13—14. Instead, it was a specific
agency action, taking place on one day, that, unlike in NTEU, the government does not dispute
took place. See ECF No. 21 at 5.
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the availability of review for a “specific order or regulation, applying some particular measure
across the board to all individual classification terminations and withdrawal revocations,” id. at
890 n.2. Plaintiffs challenge a discrete agency action—the Mass Termination Decision that
uniformly terminated CDC’s pandemic preparedness grants—but do not seek to interfere with
CDC’s lawful discretion. Such a challenge is proper under the APA. Am. Fed’n of Lab. & Cong.
of Indus. Organizations v. Dep’t of Lab., 778 F. Supp. 3d 56, 84 (D.D.C. 2025).

2. The Mass Termination Decision was unconstitutional and not
authorized by statute.

Because Defendants’ actions violate the separation of powers as well as the Spending
Clause of the Constitution, and were ultra vires, see supra pp. 24-31, they violate the APA. 5
U.S.C. § 706(2)(B). The Mass Termination Decision was also unlawful under the APA because it
was not authorized by statute. 5 U.S.C. § 706(2)(C). “Administrative agencies are creatures of
statute. They accordingly possess only the authority that Congress has provided.” Nat’l Fed’n of
Indep. Bus. v. OSHA, 595 U.S. 109, 117 (2022).

To date, HHS has not pointed to any statutory authority allowing the agency to terminate
this critical public health funding simply because the pandemic “is over.” Instead, as the Court
determined, “Congress has expressly rejected HHS’s position not just once but twice when it made
clear that augmenting municipal public-health spending is necessary separate from the COVID-19
emergency” and that “spending to combat coronavirus in general should continue even after the
pandemic ended.” Harris Cnty., 2025 WL 1707665, at *8. As such, the Mass Termination Decision
reflects a “quintessential policy choice by the Executive Branch” that “cannot be squared with
Congress’s contrary legislative choices,” id., and thus violates the APA, see Drs. for Am. v. Off. of
Pers. Mgmt., No. CV 25-322 (JDB), 2025 WL 1836009, at *18 (D.D.C. July 3, 2025).

At the PI stage, Defendants argued that they satisfied their statutory mandate by obligating
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