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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF MASSACHUSETTS 

 
 
COMMONWEALTH OF  
MASSACHUSETTS, et al., 

 Plaintiffs, 
 
v. 
 
ROBERT F. KENNEDY, JR., in his official 
capacity as Secretary of Health and Human 
Services, et al., 
 
 Defendants. 

 
 
 
 
 
 
Civil Action No. 1:25-cv-10814-WGY 

 
 
AMERICAN PUBLIC HEALTH 
ASSOCIATION; IBIS REPRODUCTIVE 
HEALTH; INTERNATIONAL UNION, 
UNITED AUTOMOBILE, AEROSPACE, 
AND AGRICULTURAL IMPLEMENT 
WORKERS (UAW); BRITTANY 
CHARLTON; KATIE EDWARDS; PETER 
LURIE; and NICOLE MAPHIS,  
 

                     Plaintiffs, 
 

                        v. 
 
NATIONAL INSTITUTES OF HEALTH; 
JAY BHATTACHARYA, in his official 
capacity as Director of the National Institutes 
of Health; UNITED STATES 
DEPARTMENT OF HEALTH AND 
HUMAN SERVICES; and ROBERT F. 
KENNEDY, JR., in his official capacity as 
Secretary of the United States Department of 
Health and Human Services, 
 
                                            Defendants. 

 

 
 
 

 
 

 
 
 
 
 
 
Civil Action No. 1:25-cv-10787-WGY 

 
     

 

NOTICE OF FILING UPDATED CERTIFICATION  
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Please take notice that Defendants are filing an updated Certification of the 

Administrative record, as discussed with Plaintiffs in the above-captioned case (“State 

Plaintiffs”) and disclosed to Plaintiffs in the related case, APHA, et al. v. NIH, et al., No. 

25-cv-10787 (“APHA Plaintiffs”), and documents associated with that certification. 

Pursuant to this Court’s order, Defendants produced the Certified Administrative 

Record for phase one of the above-captioned proceeding on June 2, 2025. 

After producing the record, Defendants realized that three documents had been 

unintentionally omitted. The evening of June 5, 2025, State Plaintiffs also requested the 

addition of certain other documents and asked why the record did not include grant-

specific termination documents for certain entries on their Excel spreadsheet. See Ex. A. 

The next day, Defendants agreed to add all documents requested by State Plaintiffs, 

answered Plaintiffs’ questions, and disclosed the documents that had been 

unintentionally omitted on June 2, 2025. Id. Defendants included counsel for the APHA 

Plaintiffs on their email. Id. 

Defendants sought to file the attached updated certification before filing their 

opening brief on June 9, 2025, but technical issues in the filing process prevented the 

filing. Accordingly, that day, Defendants provided a copy of the filing and all 

attachments by email to State Plaintiffs and APHA Plaintiffs. 

The certification was signed before State Plaintiffs filed their motion to complete 

the record. To avoid argument in this notice of filing, Defendants will respond to State 

Plaintiffs’ motion to complete the record at the pretrial conference scheduled for June 12, 

2025, at 11:00 am, or in a filing before 6:00 pm on June 12, 2025, as proposed by the 

parties on May 29, 2025 in their Proposed Schedule for Further Proceedings, Doc No. 
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113, and adopted by the Court on June 3, 2025, see Doc No. 119, whichever the Court 

prefers. 

Respectfully submitted,  
 
      BRETT A. SHUMATE 
      Assistant Attorney General 

 
LEAH B. FOLEY 
United States Attorney  
 
YAAKOV M. ROTH 
Principal Deputy Assistant Attorney General, 
Civil Division 
 
KIRK T. MANHARDT 
Director 
 
MICHAEL J. QUINN 
Senior Litigation Counsel 

    
Dated: June 11, 2025    /s/ Thomas W. Ports, Jr.  

Trial Attorney 
THOMAS W. PORTS, Jr. (Va. Bar No. 84321) 
Trial Attorney  
U.S. Department of Justice 
Civil Division 
Corporate/Financial Section 
P.O. Box 875 
Ben Franklin Stations 
Washington D.C. 20044-0875 
Tel: (202) 307-1105 
Email: thomas.ports@usdoj.gov 
 
ANUJ KHETARPAL 
Assistant U.S. Attorney 
1 Courthouse Way, Suite 9200 
Boston, MA 02210 
(617) 748-3658 
anuj.khetarpal@usdoj.gov 
 
Attorneys for Defendants 

  

Case 1:25-cv-10814-WGY     Document 131     Filed 06/11/25     Page 3 of 4



4 
 

CERTIFICATE OF SERVICE 

 
I hereby certify that this document filed through the ECF system will be sent 

electronically to the registered participants as identified on the Notice of Electronic Filing (NEF). 
 
Dated: June 11, 2025      /s/ Thomas W. Ports, Jr. 

  Thomas W. Ports, Jr. 
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From: Ports, Thomas (CIV)
To: Cedrone, Gerard (AGO); Khetarpal, Anuj (USAMA)
Cc: Jessie Rossman; Olga Akselrod; Lisa Mankofsky; Kenneth Parreno; Suzanne Schlossberg; Kirschner, Adam;

Hughes, Andrew (ATG); Arslanian, Vanessa (AGO); Brown, Rachel (AGO); Daniel.Ambar; Dirks, Katherine (AGO);
Emilio.Varanini; Hilary Chan; Luh, James; Kathleen.Boergers; Ketakee.Kane; Kundl, Jak (AGO); Lockhart, Phoebe
(AGO); Meredith Trueblood; Drezner, Michael; Neli.Palma; Nimrod.Elias; Pappavaselio, Chris (AGO); Slater,
Allyson (AGO); Sophia TonNu; Teresa.ReedDippo; tyler.roberts

Subject: RE: NIH Litigation -- Issues with Administrative Record
Date: Friday, June 6, 2025 2:22:00 PM
Attachments: NIH_GRANTS_004252.pdf

NIH_GRANTS_004253.pdf

Hi Jerry,
 
Thank you again for your email. We will file a certification of the administrative record, with
corrections. We conducted our own review and found that additional documents NIH intended to
include in the record did not get Bates stamped and produced on June 2. We’re not entirely sure why,
other than the rush to produce and the technical issues that I raised with you on our phone call the
afternoon of June 2. Please find specific responses to your points below, and three additional
documents that we’ll include with the forthcoming certification.
 

1. You are correct, in the expedited time allowed to compile the administrative record NIH did not
have time to create an index of all documents. NIH still does not have time. The relevant staff
is compiling the APHA record on an equally expedited timeline, in addition to their other
responsibilities. If you have documents in mind that require a title or date to understand, or
where a title/date is relevant to APA review, please let me know those documents and I’ll
check with NIH.

2. NIH is working on an index of documents that were not terminated or failed to renew, and we
will include this as part of the certification.

3. Please find NIH’s response for each identified entry below:
a. T34GM136497 – When plaintiffs filed their complaint this grant was active. When NIH

collected documents for the AR, there was no grant-specific termination or non-
renewal document to include in the record.

b. U19AI171292 – When plaintiffs filed their complaint this grant had been terminated.
Three days later, NIH reinstated the grant and it was active through the end of the
project period. We will add the termination document and the re-instatement
document.

c. T32GM144876 – When plaintiffs filed their complaint this grant was active. When NIH
collected documents for the AR, there was no grant-specific termination or non-
renewal document to include in the record.

d. R25DA051338 – When plaintiffs filed their complaint this grant was active. When NIH
collected documents for the AR, there was no grant-specific termination or non-
renewal document to include in the record.

e. 1T32GM140951-01 – When plaintiffs filed their complaint this grant was active. When
NIH collected documents for the AR, there was no grant-specific termination or non-
renewal document to include in the record.

f. 1R01GM151687-01 – When plaintiffs filed their complaint this grant was active. When
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NIH collected documents for the AR, there was no grant-specific termination or non-
renewal document to include in the record.

g. 75N94023C00001 – This is a non-grant contract. On May 28, 2025, defendants
informed plaintiffs that plaintiffs’ Excel included non-grant contracts and requested
additional information. Plaintiffs did not respond. Accordingly, there is no grant
termination record for this entry.

h. 3R01CA190558-07S1 – When plaintiffs filed their complaint this grant was active.
When NIH collected documents for the AR, there was no grant-specific termination or
non-renewal document to include in the record.

i. 1T34GM154615-01 – When plaintiffs filed their complaint this grant was active. When
NIH collected documents for the AR, there was no grant-specific termination or non-
renewal document to include in the record.

4. NIH intended to include responses to administrative appeals. One document inadvertently
omitted between collection and production was a response to an appeal, dated May 27, 2025.
It is attached. The NIH collection of appeal documents occurred on May 27, 2025 thus NIH did
not collect the response document that you forwarded (dated May 28) because it did not yet
exist. We will add the document that you forwarded.

5. That is a typo that we will correct.
 
Finally, attached please find additional documents that are part of the record. The certification will
also include a copy of the 2024 NIH Policy Statement, but we have not attached that because the file
is large and has already been filed on the docket. We wanted to send you these documents as soon
as possible, while NIH completes the index of documents that were not terminated or failed to renew
and finalizes a certification.
 
Please do let us know if you identify any other documents that plaintiffs believe were inadvertently
omitted.
 
Best,
Tom
 
Tom Ports
Trial Attorney
U.S. Department of Justice
202.717.7336
 
From: Ports, Thomas (CIV) 
Sent: Thursday, June 5, 2025 9:49 PM
To: Cedrone, Gerard (AGO) <Gerard.Cedrone@mass.gov>; Khetarpal, Anuj (USAMA)
<Anuj.Khetarpal@usdoj.gov>
Cc: Jessie Rossman <jrossman@aclum.org>; Olga Akselrod <oakselrod@aclu.org>; Lisa Mankofsky
<lmankofsky@cspinet.org>; Kenneth Parreno <kenneth.parreno@protectdemocracy.org>; Suzanne
Schlossberg <sschlossberg@aclum.org>; Kirschner, Adam <akirschner@oag.state.md.us>; Hughes,
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Andrew (ATG) <andrew.hughes@atg.wa.gov>; Arslanian, Vanessa (AGO)
<Vanessa.Arslanian@mass.gov>; Brown, Rachel (AGO) <Rachel.Brown@mass.gov>; Daniel.Ambar
<Daniel.Ambar@doj.ca.gov>; Dirks, Katherine (AGO) <katherine.dirks@mass.gov>; Emilio.Varanini
<Emilio.Varanini@doj.ca.gov>; Hilary Chan <Hilary.Chan@doj.ca.gov>; Luh, James
<JLuh@oag.state.md.us>; Kathleen.Boergers <Kathleen.Boergers@doj.ca.gov>; Ketakee.Kane
<Ketakee.Kane@doj.ca.gov>; Kundl, Jak (AGO) <Jak.Kundl@mass.gov>; Lockhart, Phoebe (AGO)
<Phoebe.Lockhart@mass.gov>; Meredith Trueblood <Meredith.Trueblood@doj.ca.gov>; Drezner,
Michael <mdrezner@oag.state.md.us>; Neli.Palma <Neli.Palma@doj.ca.gov>; Nimrod.Elias
<Nimrod.Elias@doj.ca.gov>; Pappavaselio, Chris (AGO) <Chris.Pappavaselio2@mass.gov>; Slater,
Allyson (AGO) <Allyson.Slater@mass.gov>; Sophia TonNu <Sophia.TonNu@doj.ca.gov>;
Teresa.ReedDippo <Teresa.ReedDippo@doj.ca.gov>; tyler.roberts <tyler.roberts@atg.wa.gov>
Subject: RE: NIH Litigation -- Issues with Administrative Record

 
Hi Jerry,
 
Thank you for your email. I’ll confer with NIH as soon as possible and plan to get back to you
tomorrow.
 
Best,
Tom
 
Tom Ports
Trial Attorney
U.S. Department of Justice
202.717.7336
 
From: Cedrone, Gerard (AGO) <Gerard.Cedrone@mass.gov> 
Sent: Thursday, June 5, 2025 5:50 PM
To: Ports, Thomas (CIV) <Thomas.Ports@usdoj.gov>; Khetarpal, Anuj (USAMA)
<Anuj.Khetarpal@usdoj.gov>
Cc: Jessie Rossman <jrossman@aclum.org>; Olga Akselrod <oakselrod@aclu.org>; Lisa Mankofsky
<lmankofsky@cspinet.org>; Kenneth Parreno <kenneth.parreno@protectdemocracy.org>; Suzanne
Schlossberg <sschlossberg@aclum.org>; Kirschner, Adam <akirschner@oag.state.md.us>; Hughes,
Andrew (ATG) <andrew.hughes@atg.wa.gov>; Arslanian, Vanessa (AGO)
<Vanessa.Arslanian@mass.gov>; Brown, Rachel (AGO) <Rachel.Brown@mass.gov>; Daniel.Ambar
<Daniel.Ambar@doj.ca.gov>; Dirks, Katherine (AGO) <katherine.dirks@mass.gov>; Emilio.Varanini
<Emilio.Varanini@doj.ca.gov>; Hilary Chan <Hilary.Chan@doj.ca.gov>; Luh, James
<JLuh@oag.state.md.us>; Kathleen.Boergers <Kathleen.Boergers@doj.ca.gov>; Ketakee.Kane
<Ketakee.Kane@doj.ca.gov>; Kundl, Jak (AGO) <Jak.Kundl@mass.gov>; Lockhart, Phoebe (AGO)
<Phoebe.Lockhart@mass.gov>; Meredith Trueblood <Meredith.Trueblood@doj.ca.gov>; Drezner,
Michael <mdrezner@oag.state.md.us>; Neli.Palma <Neli.Palma@doj.ca.gov>; Nimrod.Elias
<Nimrod.Elias@doj.ca.gov>; Pappavaselio, Chris (AGO) <Chris.Pappavaselio2@mass.gov>; Slater,
Allyson (AGO) <Allyson.Slater@mass.gov>; Sophia TonNu <Sophia.TonNu@doj.ca.gov>;
Teresa.ReedDippo <Teresa.ReedDippo@doj.ca.gov>; tyler.roberts <tyler.roberts@atg.wa.gov>
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Subject: [EXTERNAL] NIH Litigation -- Issues with Administrative Record

 
Tom, Anuj:
 
I’m writing to raise several issues related to the administrative record.
 
First, we request that defendants produce an index of documents in the AR. At our conference on
Monday, you articulated defendants’ position that there was not enough time to prepare an index in
advance of the June 2 production. Without waiving any objection to the failure to provide an index on
June 2, we request that defendants promptly produce an index that identifies at least the title, date,
and associated Bates numbers for each document in the record. Such an index is particularly
necessary given the presence in the record of undated documents and/or documents whose identity
is not apparent on their face.
 
Second, defendants’ Designation and Certification of Administrative Record, ECF No. 118-1, states
that “over 100 entries correspond to grants that are either not terminated or have not failed to
renew, including a grant issued by the Agency for Healthcare Research and Quality. Accordingly,
there is no grant termination record for those entries.” We request that defendants promptly
produce an index of those “over 100 entries,” identifying which ones defendants assert were “not
terminated” and which one defendants assert “have not failed to renew.”

 
Third, we’ve noticed that the record does not contain termination letters for certain projects that
plaintiffs listed on the spreadsheet produced to the court in May. So far we have identified four
University of Maryland–Baltimore County grants (T34GM136497, U19AI171292, T32GM144876,
R25DA051338), five Rutgers projects (1T32GM140951-01, 1R01GM151687-01, 75N94023C00001
3R01CA190558-07S1), and one TCNJ project (1T34GM154615-01) in this category. Can you please
explain the discrepancy? To the extent it was an oversight, we request that defendants supplement
the record to include the missing documents.
 
Fourth, the administrative record includes a number of administrative appeals, but no decisions on
those administrative appeals. To the extent the agency has acted on any of the administrative
appeals in the record (see, for example, the attached, which resolves the administrative appeal
appearing at NIH_GRANTS_002290 et seq.), they should be included in the record. We request that
defendants promptly supplement the record as appropriate.
 
Fifth, there appears to be a material typo in the Designation and Certification of Administrative
Record. The document states, at paragraph 7, that “[t]he complete administrative record for
‘Challenged Directives 3 and 4, the Lauer Memos’ consists of the documents with Bates range
NIH_GRANTS_000032 - NIH_GRANTS_003824.” Looking at the ARs you produced, we believe it
should read ““[t]he complete administrative record for ‘Challenged Directives 3 and 4, the Lauer
Memos’ consists of the documents with Bates range NIH_GRANTS_000006 -
NIH_GRANTS_000032.” The Lauer memoranda appear in in the 000006–00032 page range, and
that page range is not otherwise described in the certification as it stands right now. We request that
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defendants file a corrected certification.
 
I am available at your convenience to meet and confer about any of these issues. We are continuing
our cross-check of the record reserve the right to raise any additional issues that become apparent in
due course.
 
Thanks,
Jerry
 
Gerard J. Cedrone
Deputy State Solicitor
Massachusetts Attorney General’s Office
One Ashburton Place, Boston, MA 02108
(617) 963-2282 | gerard.cedrone@mass.gov
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Exhibit A 
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No.  Entry Identification  
1. 2R25MH067127-21 
2. 2T32AR007175-47 
3. 1P20CA290477-01 
4. 1P20CA290477-01  
5. 5R01EY034973-02 
6. 5R25AG078149-03 
7. 5R25MH084565-14  
8. 5T32AG052354-09        
9. 5R01DK134723-02   
10. 5R01HD109158-02    
11. R01AR082816 
12. R37AR061402 
13. 3R01MD018265-03S1 
14. 5R01AA026302-09 
15. 5R01GM086858-17 
16. 5R01NS123263-03 
17. 5R01NS128277-02 
18. 5R35GM149542-03 
19. 5R01DK106399-09 
20. 1F32GM154469-01 
21. 5R01EY018839-16 
22. 5R01EY032861-03 
23. 5R35NS132160-02 
24. 5R01AI148300-05          
25. 5R01GM144446-04 
26. 5R01HG002385-24 
27. 5R01HG010632-06        
28. 5R01HL112808-13 
29. 5R01HL146500-06 
30. 5R01HL155990-04 
31. 5R01HL156808-04 
32. 5R01HL158667-04 
33. 5R01MH126040-03 
34. 5R01NS058721-15 
35. 5R01NS101354-07 
36. 5R01NS120218-04 
37. 5R21HG013504-02 

[Should be 
1R21HG013504-01] 

38. 5R24GM141156-05 
39. 5R35GM122451-07 

Case 1:25-cv-10814-WGY     Document 131-3     Filed 06/11/25     Page 2 of 4



40. 5R01DK138948-02  
[Should be 
1R01DK138948-01] 

41. 1K76AG088411-01 
42. 1R01MH137799-01 
43. 5K01AG071798-05 

[Should be -04] 
44. 5K01AG073533-04 
45. 5K08AG083050-02 
46. 5K23AG072035-04 
47. 5K23AG076960-03 
48. 5K23EY034893-02 
49. 5P2CHD042828-24 
50. 5P50HD112034-02 
51. 5P51OD010425-64 
52. 5R01AA030750-03        
53. 5R01AG073244-04 
54. 5R01AI145486-07 
55. 5R01AI158861-04 
56. 5R01AI161019-05 
57. 5R01DK123104-05        
58. 5R01DK128346-04 
59. 5R01DK133527-02 
60. 1F31CA288086-01 
61. 1F31HL170757-01A1 
62. 1P30AG086635-01 
63. 1P30AG086635-01  
64. 1R01AG075734-01A1 
65. 5R01EY021482-15 
66. 5R01EY031312-05         
67. 5R35NS122110-04 
68. 5T32AG000212-32 
69. 5T32AG049663-08 
70. 5U01NS120836-04 
71. 5U54AI170792-03 
72. 5UM1AI164560-04 
73. 1R35GM153309-02    
74. 5U19AI077439-18    
75. R25GM056637 
76. 5P01AG002132-43 
77. 5P01AI091580-14  
78. 5P01NS083513-10 
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79. 5P30ES030284-05 
80. 5R01AI175614-03    
81. 5R01AR080034-04    
82. 5R01MD016071-05    
83. 5U2CDK135074-03    
84. K24DA042720-08 
85. 5R25GM086304-14   
86. 5R01DK133645-04    
87. 5K99GM147825-02    
88. 1F31GM151860-01A1 
89. T34GM136497 
90. K99GM145410-02 
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No.  Entry Identification Number 
1. 15042sc 
2. 18X107CF8 
3. 71505-00 11 
4. 71541-00 12 
5. 7F515-00 04 
6. 7K001-00 01 
7. Award Account Not Established 
8. Award Account Not Established 
9. Award Account Not Established 
10. GG011322-01 
11. SUBK00023583 
12. 2(GG019236-01) 
13. 21X184F7 
14. 30008154-04 
15. 41393-00 22 
16. 42133-00 05 
17. 42135-00 04 
18. 42189-00 01 
19. 42200-00 02 
20. 42201-00 02 
21. 42218-00 02 
22. 42239-00 01 
23. 42246-00 01 
24. 42250-00 01 
25. 42433-00 02 
26. 42435-00 02 
27. 42445-00 01 
28. 5116689 amendment 4 
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No. Entry Identification Number 
1.  75N93024D00018 
2.  75N94023C00001 
3.  75N95019D00031 
4.  75N95022F00001 / 

75N95019D00031 
5.  75N95023Q00445 
6.  75N95024P00617 
7.  5R01HS028024-03 
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NIH_GRANTS_003826
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