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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
TIARA YACHTS, INC., Case No. 1:22-¢cv-603
Plaintiff, Honorable Robert J. Jonker
V. Magistrate Judge Ray Kent

BLUE CROSS BLUE SHIELD OF MICHIGAN,

Defendant.

PLAINTIFF'S RESPONSE TO DEFENDANT'S
MOTION FOR ATTORNEYS' FEES AND COSTS

I INTRODUCTION

BCBSM sought dismissal of Tiara Yachts' Complaint on the pleadings, arguing this was
not an ERISA case because Tiara Yachts was suing on its own behalf, and not as a fiduciary of its
ERISA-governed Plan. The Court agreed, holding the Complaint "sounds more like an ordinary
contract dispute than an ERISA fiduciary duty case." Order, ECF No. 23, PagelD.467. Not
wanting to be a victim of its own success, BCBSM now turns to ERISA as the singular legal basis
for awarding it attorneys' fees, in what was — until now apparently — NOT an ERISA case. As
BCBSM knows, ERISA only provides for attorneys' fees in cases "by a participant, beneficiary,
or fiduciary," though these important words were omitted from its quote of the statute on page 6
of its brief. BCBSM cannot have it both ways.

Regardless, BCBSM's present motion would be denied in any event because controlling
law establishes that awarding fees to prevailing ERISA defendants is rare, and only justified by a

showing of egregious, culpable conduct, such as bad faith or persistent filing of frivolous claims
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by ERISA plaintiffs. Tiara Yachts filed this lawsuit against BCBSM in good faith and based on
a long line of established precedent (over 200 cases, actually). There is simply no basis in law or
fact to award BCBSM attorneys' fees to BCBSM.

IL. ANALYSIS

A. BCBSM CANNOT RECOVER ATTORNEYS' FEES UNDER ERISA WHERE
ERISA DOES NOT APPLY.

Under 29 U.S.C. § 1132(g)(1), "[i]n any action under this subchapter ... by a participant,
beneficiary, or fiduciary," the Court has the discretion to allow reasonable attorneys' fees and costs.
29 U.S.C. § 1132(g)(1) (emphasis added). BCBSM argued and this Court held, however, that this
action was not brought by Tiara Yachts in its fiduciary capacity on behalf of its Plan.

On the record, BCBSM's counsel argued, "it's quite clear from the face of the complaint

it's unambiguous that Tiara Yachts is seeking compensation for itself." 11/15/2022 Hearing

Transcript, ECF No. 22, PagelD.424 (emphasis added). In briefing, BCBSM again affirmed this

position: "That is definitive here, because Tiara Yachts' Complaint makes clear that Tiara Yachts

is the only plaintiff—and the relief it seeks is for its own benefit, not for the Plan." BCBSM's

Mot. to Dismiss, ECF No. 12, PageID.119 (emphasis added).
The Court agreed, holding that Tiara Yachts' claims amounted to "an ordinary contract
dispute." Order, ECF No. 23, PagelD.467. The Court explained:

Tiara Yachts wants money back in its own coffers based on what it says was poor
performance by BCBSM under the contract. A win for Tiara Yachts here does not
augment the resources of any ERISA plan—indeed, the Plan itself is not even a
party and Tiara Yachts is not seeking in its Complaint for anything on behalf
of the Plan itself.

Id. (emphasis added).
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If Tiara Yachts was not bringing claims in its fiduciary capacity on behalf of its Plan, as
BCBSM argued and this Court held, then attorneys' fees and costs under 29 U.S.C. § 1132(g)(1),
which are applicable to claims brought by a fiduciary, do not apply.

B. BCBSM IS NOT ENTITLED TO ANY ATTORNEYS' FEES UNDER 29 U.S.C.
§ 1132(g)(1). IN ANY EVENT.

Assuming for argument's sake the Court finds that Tiara Yachts brought its Complaint as
a fiduciary to its Plan, attorneys' fees and costs would nonetheless be inappropriate.

Pursuant to 29 U.S.C. § 1132(g)(1), "the court in its discretion may allow a reasonable
attorney's fee and costs of action to either party." See also, Moore v. Lafayette Life Ins. Co., 458
F.3d 416, 446 (6th Cir. 2006) ("there is no presumption of award of attorneys' fees to the prevailing
party in an ERISA action."). In guiding the exercise of its discretion, a district court may consider
the traditional "King" five-factor fee-shifting test. Hardt v. Reliance Standard Life Ins. Co., 560
U.S. 242, 254-55 (2010); see also, Huizinga v. Genzink Steel Supply and Welding Co., 984 F.
Supp.2d 741, 745 (W.D. Mich. 2013) (Jonker, R.). "[IJn most ERISA cases, the nature of the King
factors makes it less likely that the factors will favor an award to defendants." Huizinga, 984 F.
Supp.2d at 745.

1. Attorneys' Fees Awards Against Plaintiffs Are Disfavored.

ERISA was enacted to "protect ... the interests of participants in employee benefit plants."
29 U.S.C. § 1001(b). In light of that goal, numerous federal courts, including this Court, have
recognized that "the five factors very frequently suggest that attorney's fees should not be charged
against ERISA plaintiffs." Toussaint v. JJ Weiser, Inc., 648 F.3d 108, 111 (2d Cir. 2011) (citing
Salovaara v. Eckert, 222 F.3d 19, 28 (2d Cir. 2000)); see also, West v. Greyhound Corp., 813 F.2d
951, 957 (9th Cir. 1987) (cautioning that the five factors "very frequently suggest that attorney's

fees should not be charged against ERISA plaintiffs"); Gray v. New England Tel. & Tel. Co., 792
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F.2d 251, 259 (1st Cir. 1986) (recognizing a "'bias' in the standard" against awarding attorneys'
fees to defendants). Subjecting a plaintiff who in good faith brought an action seeking benefits
with a significant award of attorney fees thwarts ERISA's very purpose. See Meredith v. Navistar
Int'l Transp. Co., 935 F.2d 124, 129 (7th Cir. 1991) (noting that "[a]dherence to this policy often
counsels against charging fees against ERISA beneficiaries since private actions by beneficiaries
seeking in good faith to secure their rights under employee benefit plans are important mechanisms
for furthering ERISA's remedial purpose"); see also, Jones v. O'Higgins, 736 F. Supp. 1243, 1245
(N.D.N.Y. 1990).

A recent decision from this Court reflects this view. See Huizinga, 984 F.Supp.2d at 745,
n. 3 (Jonker, R.) ("it is hard to envision a case in which the key factors or other factors would
weigh in favor of an award to an ERISA defendant"). The United States District Court for the
Eastern District of Michigan has also repeatedly upheld this view, as have other District Courts
throughout the Sixth Circuit. See Saginaw Chippewa Indian Tribe of Mich v. Blue Cross Blue
Shield of Michigan, No. 16-cv-10317, 2018 WL 453762, at *4 (E.D. Mich. Jan. 17, 2018) ("As
other courts of appeal have observed, the relevant factors will often weigh against imposing
attorney fees on a non-prevailing ERISA plaintiff.") (aff'd in part, reversed on other grounds);
Guest-Marcotte v. Metaldyne Powertrain Components, Inc., No. 15-cv-10738,2017 WL 2403569,
at *2 (E.D. Mich. June 2, 2017) (Ludington, J.) ("While Defendants indisputably achieved success
on the merits, they [had] not demonstrated that Plaintiff acted in bad faith, or that other persons
should be deterred from bringing similar claims."); see also, Hall v. Ohio Educ. Ass'n, 984 F. Supp.
1144 (S.D. Ohio 1997); Duncan v. Minnesota Life Ins. Co., Case No. 3:17-cv-00025, 2021 WL

1759634 (S.D. Ohio May 4, 2021).
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BCBSM's contention that "[t]he Sixth Circuit routinely affirm[s] an award of attorney's
fees to prevailing Defendants in an ERISA suit" is wrong. In Moore v. IBEW, Loc. 58, the Sixth
Circuit explained that it was affirming the district court's award of attorneys' fees to an ERISA
defendant where (1) the plaintiff had failed even to timely file his objection to the defendant's
motion for attorneys' fees and (2) the plaintiff brought his claims in bad faith and "was a vexatious
litigant who had pursued frivolous labor claims for fifteen years in various jurisdictions." Moore
v. Int'l Bhd. of Elec. Workers, Loc. 58, 60 Fed. App'x 581, 582 (6th Cir. 2003). Such facts are not
even remotely present here.

2. Tiara Yachts Is Not Culpable and Did Not Pursue Its Claims
In Bad Faith.

"[G]iven ERISA's policy of protecting plan beneficiaries, colorable claims pursued in good
faith, even if ultimately unsuccessful, should not be discouraged by awards of attorney's fees to
prevailing defendants." Mahoney v. J.J. Weiser & Co., 646 F. Supp. 2d 582, 586 (S.D.N.Y. 2009).
Culpability for a losing plaintiff is much different than culpability of a losing defendant:

The culpability of a losing plaintiff significantly differs from that of a losing

defendant: A losing defendant must have violated ERISA, thereby depriving

plaintiffs of rights under a pension plan and violating a Congressional mandate. A

losing plaintiff, on the other hand, will not necessarily be found "culpable," but may

be only in error or unable to prove his case.

Salovaara, 222 F.3d at 28. "Culpable conduct is conduct that is blamable or involving the breach
of a legal duty or commission of fault." Taylor v. United Techs. Corp., No. 3:06CV1494, 2010
WL 2793938, at *1-*2 (D. Conn. July 13, 2010) (citing Slupinski v. First Unum Life Ins., 554 F.3d
38, 48 (2d Cir. 2009)).

Simply put, "[a] losing case is not bad faith." Boland v. Thermal Specialties, Inc., 966 F.

Supp. 2d 8, 10-15 (D.D.C. 2013). Indeed, were it otherwise "our system would run perilously

close to one in which a losing plaintiff always pays, even if he brought suit due to an honest
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disagreement about the state of the law." Id. (citing DeVoll v. Burdick Painting, Inc., 35 F.3d 408,
414 (9th Cir. 1994).

The Supreme Court has warned against post hoc reasoning in the context of awarding
attorneys' fees to a defendant, stating:

[1]t is important that a district court resist the understandable temptation to engage

in post hoc reasoning by concluding that, because a plaintiff did not ultimately

prevail, his action must have been unreasonable or without foundation. This kind

of hindsight logic could discourage all but the most airtight claims, for seldom can

a prospective plaintiff be sure of ultimate success.

Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 421-22 (1978) (Stewart, J.).

Here, Tiara Yachts neither filed nor pursued any of its claims against BCBSM in bad faith.
See Rynders Decl. q 10, Exhibit 1; Firestone Tire & Rubber Co. v. Neusser, 810 F.2d 550, 557
(6th Cir. 1987) (relying upon an affidavit from counsel for this factor, and ultimately finding the
district court abused its discretion in awarding attorneys' fees to a defendant).

First, BCBSM claims that because Tiara Yachts' Complaint is a "copycat lawsuit" from
the Comau litigation, it is brought in bad faith. What BCBSM refers to as "copycat" litigation is
what most practitioners would call "precedent." In fact, this case is the latest in a long line of
precedent, reaching back more than a decade. BCBSM has been sued by Plan sponsors for breach
of fiduciary duty at least 200 times since 2011—each of these cases involved BCBSM's mis-
handling of ERISA Plan assets pursuant to Administrative Services Contracts nearly identical to
the one at issue in this case. See Table of BCBSM Cases, Exhibit 2. These 200 cases were
assigned to at least 23 U.S. District Judges. Id. Only one court ever agreed with BCBSM's
argument that ERISA did not govern the case, and that court was reversed on appeal. See Saginaw

Chippewa Indian Tribe of Michigan v. Blue Cross Blue Shield of Michigan, 748 Fed. App'x 12, 21

(6th Cir. Aug. 30, 2018). This long line of cases, which generated three Sixth Circuit decisions,
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uniformly held that BCBSM was an ERISA fiduciary when administering an ERISA-governed
health plan pursuant to a written contract.

Most recently, in 2019, Comau LLC sued BCBSM for breach of fiduciary duty alleging
mismanagement of plan assets. Comau LLC v. BCBSM, No. 19-CV-12623, 2020 WL 7024683, at
*1 (E.D. Mich. Nov. 30, 2020).! BCBSM says Tiara Yachts' claims are a "copycat" of the Comau
litigation and that "without the deterrent effect of a fee award, Tiara Yachts' counsel may pursue
similar meritless lawsuits on behalf of other clients in the future." BCBSM's Mot. for Fees, ECF
No. 26, PagelD.491. BCBSM apparently wants this Court to think the Comau case was
unsuccessful, when just the opposite is true.

Even though the allegations in Comau were the same as in the present case ("copycat"),
BCBSM never even moved to dismiss on the basis that the case wasn't governed by ERISA.
Instead, BCBSM moved to dismiss on completely different grounds: (1) the complaint sounded in
fraud and failed to meet Rule 9(b)'s pleading standard; (2) the complaint failed to meet the
requirements of 8(a); and (3) the statute of limitations barred any claims based on payments made
more than six years before the filing of the action. Id. The court denied BCBSM's motion,
allowing Comau's claim for breach of fiduciary duty against its "contractor" to go forward. Id. at
*9.

In discovery, BCBSM produced Comau's claims data, which Comau's expert analyzed to
assess the scope and nature of improper claims paid by BCBSM using plan assets. See Comau
LLC v. BCBSM, No. 19-12623, 2021 WL 5989023, at *3 (E.D. Mich. Dec. 16, 2021). "Comau's
expert identified $9 million in improper payments stemming from errors including duplicative

payments, unbundling, upcoding or wrong code, medically unlikely services, and non-adherence

! Unpublished cases are attached at Exhibit 3.
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to payment guidelines." Id. (emphasis added). Additionally, the internal BCBSM documents
produced in discovery revealed details of BCBSM's Shared Savings Program. Comau LLC v.
BCBSM, No. 19-12623, 2022 WL 2373352, at *1 (E.D. Mich. June 30, 2022).

Comau filed a Second Amended Complaint, which BCBSM argued "advance[d] nearly the
exact same theories as" Tiara Yachts' Complaint here. Id. at *3-4; ECF No. 26, PagelD.493. In
or about that time, the court also compelled BCBSM to produce its then current and former
employees for depositions after two and a half years of stonewalling. See Comau, 2021 WL
5989023, at *5.

Less than a week after Comau filed its Second Amended Complaint, and shortly before the

first BCBSM employees were set to be deposed, BCBSM's counsel requested a stay "to enable the

parties to focus on mediation efforts" and agreed to pay for the full cost of mediation. E-mail
from Counsel for BCBSM, Exhibit 4. Thus, when BCBSM was faced with what it says was
"nearly the exact same" complaint as the one brought by Tiara Yachts, it was eager to settle the
case.

Furthermore, BCBSM's allegation that "Tiara Yachts and Varnum sued BCBSM without
knowing any facts related to Tiara Yachts' own Plan" is made up. BCBSM's Mot. for Fees, ECF
No. 26, PagelD.502. BCBSM cannot speak to the knowledge held by Tiara Yachts or its counsel,
and internal BCBSM emails confirm that BCBSM knew it breached its fiduciary duty to numerous
self-funded customers, including Tiara Yachts, by wasting plan assets and routinely paying for
claims suffering from fraud, waste, and abuse. BCBSM explicitly identified the category of
impacted customers as the "non-Auto groups on NASCO Classic," which included Tiara Yachts.
BCBSM Email, ECF No. 1-2, PagelD.27; Compl., ECF No. 1, PagelD.7, 19. As one of BCBSM's

self-funded customers in this category of impacted customers, Tiara Yachts has a more than
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reasonable basis to believe that its Plan was harmed by BCBSM's malfeasance. BCBSM makes
much over the fact that the same documents were attached to Comau's Second Amended
Complaint as Tiara Yachts' Complaint, inferring that these documents are specific to Comau. This
too is false. These documents are just as applicable to Tiara Yachts because both entities were
among the class of non-auto groups on NASCO classic impacted by BCBSM's misconduct.

Second, BCBSM claims that "perhaps most troublingly, Tiara Yachts attempted to use
ERISA to win money for itself" as a basis for showing bad faith. Def's Br. at p. 17, ECF No. 26,
PagelD.503. Tiara Yachts' Complaint made abundantly clear that it seeks to recover on behalf of
its Plan. Further, in its Response to BCBSM's Motion to Dismiss, Tiara Yachts affirmed that Tiara
Yachts sought relief "on behalf of its welfare benefit Plan." Tiara's Resp., ECF No. 16,
PagelD.195-96. Moreover, at the hearing on BCBSM's Motion to Dismiss, Tiara Yachts' counsel
confirmed the same to the Court:

My client is the plan sponsor of the plan. Under ERISA my client is a named

fiduciary of the plan. Therefore, it may bring an action on behalf of the plan,

and that's what it's doing in this case. Tiara Yachts is not seeking a recovery

for itself. And in fact, in case after case after case that I have litigation against Blue

Cross Blue Shield we have settled the cases and we have always made it clear that

the recovery constitutes a recovery of plan assets, and that's what's going to happen

here. So whether there is a judgment or a settlement, whatever, it will be a
recovery of plan assets which need to be used for purposes of the plan.

11/15/2022 Hearing Transcript at p. 26, ECF No. 22, PagelD.443 (emphasis added).

Third, BCBSM claims this case was brought in bad faith because Tiara Yachts executed a
so-called "release" that BCBSM believes bars Tiara's claims. BCBSM's Mot. for Fees, ECF No.
26, PagelD.501. If BCBSM truly believed this argument had merit, one would think that its
counsel—who believes they were dazzling enough to charge $390,000 for a motion to dismiss—
would have moved on this issue for a merits decision. Instead, BCBSM and its counsel never

raised this argument. Accordingly, it cannot ask the Court to merely assume it would prevail, and
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then use its presumed success as a basis for attorneys' fees. Further, the so-called "release" actually
supports Tiara Yachts because it shows BCBSM was concerned about its liability to Tiara Yachts
for breaching its fiduciary duties under ERISA to Tiara Yachts and the Plan. Otherwise, why
would BCBSM attempt to extort a release from Tiara Yachts? Finally, Tiara Yachts disagrees that
the release has any bearing on the claims pled in the Complaint, and if and when the issue is
properly before the Court, it will be addressed.

3. Tiara Yachts' Plan Can Satisfy BCBSM'S Fees, But A Fee
Award Is Not an Appropriate Use of Plan Assets.

As discussed above, if this Court ultimately affirms its Order granting dismissal, then,
according to this Court, Tiara Yachts did not sue BCBSM in its fiduciary capacity on behalf of the
Plan, and fees under Section 1132(g)(1) are inapplicable. Nonetheless, if the Court applies Section
1132(g)(1), Tiara Yachts is a Plaintiff in a fiduciary capacity for its ERISA Plan. Tiara Yachts'
Plan makes no profit, and all assets of the Plan are "plan assets" under ERISA, which can only be
used for the exclusive benefit of plan participants and beneficiaries. See 29 U.S.C. § 1103(c). A
fee award is not an appropriate use of plan assets. As the Sixth Circuit has previously explained,
"this factor is relevant 'more for exclusionary than for inclusionary purposes'." 7Trs. of Detroit
Carpenters Fringe Ben. Fund v. Patrie Constr. Co., 618 Fed. App'x 246, 259 (6th Cir. 2015)
(quoting Warner v. DSM Pharma Chemicals North America, Inc., 452 Fed. App'x 677, 681-82
(2011) (quoting Gribble v. CIGNA Healthplan of Tenn., Inc., 36 F.3d 1097 (6th Cir. 1994) (per
curiam) (unpublished table decision) (internal quotation marks omitted)). Therefore, this factor
weighs against awarding BCBSM attorneys' fees.

4. Awarding BCBSM Fees Would Chill Future ERISA Claims.

The parties are on the same page with this factor—an award of attorneys' fees to BCBSM

would deter future ERISA claims. Of course, for BCBSM this is a good thing. However, the

10
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deterrent analysis is intended "as a shield, to protect beneficiaries from the fear of having to pay
to pursue an ERISA claim in the event of failing to prevail," rather than as a sword to discourage
litigants from pursuing claims. Gibbs v. Gibbs, 210 F.3d 491, 505 (5th Cir. 2000). As this Court
has previously explained, "[t]his factor is an inquiry into the deterrent effect of an attorney's fees
award on other parties, such as plan administrators, employers, or 'others similarly situated' to the
defendants." Huizinga, 984 F. Supp. at 746-47 (quoting Gaeth v. Hartford Life Ins. Co., 538 F.3d
524, 531 (6th Cir. 2008)).

As discussed supra, Tiara Yachts' claims were not brought in bad faith, nor has this Court
found them to be frivolous, therefore, this factor weighs against awarding attorneys' fees to
BCBSM.

5. BCBSM Did Not Seek To Confer A Common Benefit on

ERISA Plan Participants and Beneficiaries Or Resolve
Significant Legal Questions Regarding ERISA.

BCBSM contends the fourth factor is inapplicable where an ERISA Defendant seeks an
award of attorneys' fees. See Def's Br. at p. 7, ECF No. 26, PagelD.497. That is wrong. Instead,
this Court has held that where an ERISA Defendant seeks to protect only itself in defending an
ERISA action, this factor weighs against an award of attorneys' fees. See Huizinga, 984 F. Supp.
2d at 747 ("The retaliatory discharge claim did not raise a significant ERISA legal issue, and
Defendants sought only to protect themselves in defending it. Defendants do not argue otherwise.
This factors weighs against an award."); see also, Boland, 966 F. Supp. 2d at 15 (finding this factor
in favor of unsuccessful plaintiffs on the same grounds).

Similarly here, BCBSM has sought only to protect itself in defending the ERISA claim

brought against it, and therefore this factor weighs against an award of fees in favor of BCBSM.

11
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6. Tiara Yachts Zealously Litigated Its Honest Disagreements
With BCBSM.

The Court should not award attorneys' fees where BCBSM has produced no evidence of
bad faith and where Plaintiff's claims are "'no more devoid of merit than [those] of any other losing
litigant."' Trs. of Detroit Carpenters Fringe Ben. Fund, 618 F. App'x at 260 (quoting Shelby Cty.
Health Care Corp. v. Majestic Star Casino, LLC Grp. Health Benefit Plan, 581 F.3d 355, 378 (6th
Cir. 2009). This factor does not favor BCBSM because there is no evidence demonstrating that
Tiara Yachts acted frivolously or in bad faith. See, e.g., Guest-Marcotte, 2017 WL 2403569, at
*2; see also, Mahoney, 646 F. Supp. 2d at 586. Additionally, Tiara Yachts respectfully adopts by
reference each of the arguments included in the Motion for Reconsideration it has filed
simultaneously with this Response to Defendant's Motion for Attorneys' Fees and Costs.

On balance, the King factors weigh against a fee award to BCBSM. Therefore, the Court
should deny BCBSM's motion outright.

C. BCBSM'S REQUEST IS EXCESSIVE AND UNREASONABLE, OR AT LEAST
IT IS IMPOSSIBLE TO DISCERN OTHERWISE.

The party seeking an award of attorneys' fees has the burden of demonstrating the
reasonableness of hours worked on a given matter. Blum v. Stenson, 465 U.S. 886, 897 (1984).
The moving party must demonstrate the hours requested are "reasonably expended on the
litigation," and "[c]ourts should exclude hours that are not reasonably expended." Mehney-Egan
v. Mendoze, 130 F. Supp. 2d 884, 886 (E.D. Mich. 2001). "Hours are not reasonably expended if
they are excessive, redundant, or otherwise unnecessary." Id.

Although the Federal Rules of Civil Procedure committee comments provide that a party
need not support a motion for attorneys' fees with evidentiary material at the time of filing and
therefore BCBSM was not required to submit evidentiary material supporting its claim for

$390,000 in attorneys' fees as of yet, the sheer amount of attorneys' fees claimed in responding to

12
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a complaint by filing a motion to dismiss, prior to the commencement of discovery, calls in to
question whether counsel for BCBSM exercised the "'billing judgment' with respect to hours
worked" required of counsel when seeking an award of attorneys' fees. See Segovia v. Montgomery
Cnty., 593 Fed. App'x 488, 491 (6th Cir. Dec. 8, 2014) (citing Hensley v. Eckerhart, 461 U.S. 424,
437 (1983)).

D. ERISA DOES NOT PROVIDE FOR AN AWARD OF ATTORNEYS' FEES AGAINST
VARNUM.

Section 1132(g)(1) of ERISA does not provide for the award of attorneys' fees against a
party's counsel. Section 1132(g)(1) provides only that "[i]n any action under this subchapter (other
than an action described in paragraph (2)) by a participant, beneficiary, or fiduciary, the court in
its discretion may allow a reasonable attorney's fee and costs of action to either party." 29 U.S.C.
§ 1132(g)(D).

Under "the bedrock principal known as the 'American Rule'": Each litigant pays his own
attorney's fees, win or lose, unless a statute or contract provides otherwise." Hardt v. Reliance
Standard Life Ins. Co., 560 U.S. 242,253 (2010) (citing Ruckelshaus v. Sierra Club, 463 U.S. 680,
683 (1983); Alyeska Pipeline Serv. Co. v. Wilderness Soc'y, 421 U.S. 240, 247 (1975); Buckhannon
Bd. & Care Home, Inc. v. W. Virginia Dep't of Health & Hum. Res., 532 U.S. 598, 602-03 (2001);
Perdue v. Kenny A. ex rel. Winn, 559 U.S. 542, 550 (2010). Section 1132(g)(1) is one of the
statutory divisions from the American Rule, which allows fee shifting between litigants. Hardlt,
560 U.S. at 253-54; see also Huizinga, 984 F. Supp. 2d at 745 (recognizing ERISA is a "fee
shifting" statute). Fundamentally, fee-shifting is amongst parties—not parties' counsel.

The King factors further illustrate this principal. These factors look to "(1) the degree of

the opposing party's culpability or bad faith; (2) the opposing party's ability to satisfy an award

of attorney's fees' ... and (5) the relative merits of the parties' positions." King, 775 F.2d at 669

13
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(emphasis added). These factors do not look to the positions and conduct of the parties' counsel.
This further demonstrates that ERISA's fee-shifting statute is not a means for pursuing an award
of attorneys' fees against a party's counsel.

The one case cited by BCBSM does not support its request for attorneys' fees against
Varnum under ERISA. Moore, 458 F.3d at 446 (holding "[t]he district court did not abuse its

discretion in awarding attorney fees' against Plaintiff" under ERISA (emphasis added)). In short,

ERISA does not support an award of attorneys' fees against Varnum.

III. CONCLUSION

Based on the foregoing, Tiara Yachts respectfully requests that the Court deny Defendant's
Motion in its entirety.
Respectfully submitted,

VARNUM LLP
Attorneys for Tiara Yachts, Inc.

Dated: March 27, 2023 By:  /s/Aaron M. Phelps
Perrin Rynders (P38221)
Aaron M. Phelps (P64790)
Kyle P. Konwinski (P76257)
Chloe N. Cunningham (P83904)
Bridgewater Place, P.O. Box 352
Grand Rapids, MI 49501-0352
prynders@varnumlaw.com
amphelps@varnumlaw.com
kpkonwinski@varnumlaw.com
cncunningham@varnumlaw.com
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION
TIARA YACHTS, INC,, Case No. 1:22-¢cv-603
Plaintiff, Honorable Robert J. Jonker
V. Magistrate Judge Ray Kent

BLUE CROSS BLUE SHIELD OF MICHIGAN,

Defendant.

DECLARATION OF PERRIN RYNDERS

I, Perrin Rynders, hereby declare pursuant to 28 U.S.C. §1746:

1. I am over the age of 18 and competent to make the following declaration.

2. I am an equity partner with the law firm Varnum LLP. I graduated from the
University of Michigan Law School, cum laude, in 1985 and have been practicing law with
Varnum continuously since then.

3. My practice focuses on civil litigation. I have prosecuted and defended a wide
variety of business, commercial, employment, product liability, personal injury, and tax matters.

4. A substantial portion of my time is currently spent on complex litigation matters
brought on behalf of ERISA health and welfare benefit plans and their sponsors. For example, |
have been lead counsel for roughly 200 lawsuits related to ERISA matters, where hundreds of
millions of dollars were in dispute.

5. I have tried more than three dozen cases in state and federal courts, plus several

arbitrations and various administrative contested cases and evidentiary hearings. My trial practice
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has been conducted in federal and state courts around the country (with trials in Florida, Illinois,
Indiana, Ohio, and Michigan).
6. I am admitted to practice in all Michigan courts and the following federal courts:

United States District Court, Eastern District of Michigan
United States District Court, Western District of Michigan
United States District Court, Northern District of Indiana
United States Court of Federal Claims

United States Court of Appeals for the Sixth Circuit
United States Court of Appeals for the Eighth Circuit
United State Court of Appeals for the Ninth Circuit
United States Court of Appeals for the Eleventh Circuit
United States Court of Appeals for the Federal Circuit

TR o o0 o

7. I am a fellow of the American College of Trial Lawyers.

8. I have been, and remain, involved in many bar association activities. For example,
I am the past chair of the Ethics & Professionalism and Trial Techniques committees of the TIPS
Section of the American Bar Association. I have served on various councils and committees of
the State Bar of Michigan and Grand Rapids Bar Association, and I served on the Litigation
Advisory Board of the Institute of Continuing Legal Education.

0. [ am a fellow of the Michigan State Bar Foundation and the Litigation Counsel of
America. I have a Martindale Peer Review Rating of AV® Preeminent™ (5.0 out of 5). 1 was first
listed in Michigan Super Lawyers in 2007, and I have been listed in Best Lawyers since 2012.

10. Plaintiff filed this lawsuit and pursued each cause of action in good faith and with
the genuine belief that Defendant violated ERISA in each instance alleged. This lawsuit was
pursued in the context of what I had learned over a period that spans more than a decade
representing more than 200 clients regarding ERISA issues. I have litigated this case to the best

of my ability: professionally, zealously, but respectfully.
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Pursuant to 28 U.S.C. §1746, I declare under penalty of perjury that the foregoing is true
and correct.

Executed on March 27, 2023.

ok

Perrin Rynders

20847727.1
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Case 1:22-cv-00603-RJJ-RSK  ECF No. 31-3, PagelD.658  Filed 03/27/23
CASE NAME 2 CASE # JUDGE
1 |Hi-Lex, et al. v Blue Cross Blue Shield of Michigan 11-cv-12557 Roberts, Victoria A.
(BCBSM)
2 |Borroughs, et al. v BCBSM 11-cv-12565 Roberts, Victoria A.
3 |Ironworkers, et al. v BCBSM 11-cv-12796 Roberts, Victoria A.
4 |Flexfab, et al. v BCBSM 11-cv-14213 Roberts, Victoria A.
5 |American Seating, et al. v BCBSM 11-cv-14326 Roberts, Victoria A.
6 |Great Lakes Castings, et al. v BCBSM 11-cv-14328 Roberts, Victoria A.
7 |Star of the West, et al. v BCBSM 11-cv-14332 Roberts, Victoria A.
8 |Magna International, et al. v BCBSM 11-cv-14828 Roberts, Victoria A.
9 |Eagle Alloy, et al. v BCBSM 11-cv-15062  |Roberts, Victoria A.
10 |Whitehall Products, et al. v BCBSM 11-cv-15136 Roberts, Victoria A.
11 |Morbark, et al. v BCBSM 12-cv-12843 Roberts, Victoria A.
12 |Lumbermen's, Inc., et al. v BCBSM 12-cv-15606  |Duggan, Patrick J.
13 |Trillium Staffing, et al. v BCBSM 12-cv-15611 Duggan, Patrick J.
14 |Terryberry Company, LLC, et al. v BCBSM 12-cv-15612  |Leitman, Matthew
15 |Adrian Steel, et al. v BCBSM 12-cv-15614 Roberts, Victoria A.
16 |ADAC, et al. v BCBSM 12-cv-15615 Hood, Denise Page
17 |East Jordan Plastics, et al. v BCBSM 12-cv-15621 Drain, Gershwin A.
18 |Petoskey Plastics, Inc., et al. v BCBSM 12-cv-15642 Edmunds, Nancy G.
19 |VEC (USA) Inc., et al. v BCBSM 12-cv-15671 Borman, Paul D.
20 |Premier Tool & Die, et al. v BCBSM 12-cv-15685 Steeh, George C.
21 |Auto-Wares / APC Stores, et al. v BCBSM 13-cv-11827 Lawson, David M.
22 |Pridgeon & Clay, Inc., et al. v BCBSM 13-cv-11830  |[Murphy, Stephen J.
23 |SAF-Holland, Inc., et al. v BCBSM 13-cv-11832 Cohn, Avern
24 |Thelen, Inc., et al. v BCBSM 13-cv-11833 Ludington, Thomas L.
25 |Wade Trim Group, Inc., et al. v BCBSM 13-cv-11834 Battani, Marianne O.
26 |Dykema Excavators, Inc., et al. v BCBSM 13-cv-12151 Lawson, David M.
27 |LaBelle Management, et al. v BCBSM 13-cv-12500 Ludington, Thomas L.
28 |Buist Electric, Inc., et al. v BCBSM 13-cv-12846 Borman, Paul D.
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29 |Bandit Industries, Inc., et al. v BCBSM 13-cv-12922 Goldsmith, Mark A.
30 [Wesco, Inc., et al. v BCBSM 13-cv-13004 Lawson, David M.
31 |Wirtz Manufacturing, et al. v BCBSM 13-cv-13008 Murphy, Stephen J.
32 |Fisher & Company, et al. v BCBSM 13-cv-13221 Rosen, Gerald E.
33 [Baker College, et al. v BCBSM 13-cv-13226 Cleland, Robert H.
34 |Frankenmuth Bavarian Inn, Inc., et al. v BCBSM 13-cv-13230 Ludington, Thomas L.
35 |Truss Technologies, et al. v BCBSM 13-cv-14744 Cohn, Avern
36 |Industrial Steel Treating, et al. v BCBSM 13-cv-14935 Drain, Gershwin A.
37 |Gill-Roy's, et al. v BCBSM 13-cv-14937 Edmunds, Nancy G.
38 |Tooling & Equipment International Corp., et al. v BCBSM 14-cv-10121 Rosen, Gerald E.
39 |Grand Traverse Band, et al. v BCBSM 14-cv-11349 Levy, Judith E.
40 |Master Automatic, et al. v BCBSM 14-cv-12542 Parker, Linda V.
41 |Automatic Spring, et al. v BCBSM 14-cv-12545  |Levy, Judith E.
42 |Alma Products I, Inc., et al. v BCBSM 14-cv-13066 Ludington, Thomas L.
43 |Kent Companies, Inc., et al. v BCBSM 14-cv-13070 Steeh, George C.
44 |DM Companies, Inc., et al. v BCBSM 14-cv-13079 Hood, Denise Page
45 |Corrigan Moving, et al. v BCBSM 14-cv-13233  |Berg, Terrence G.
46 |ABC Appliance, Inc., et al. v BCBSM 14-cv-13237  |Steeh, George C.
47 |FloraCraft Corporation, et al. v BCBSM 14-cv-13354 Berg, Terrence G.
48 |Huizenga Mfg. Group, et al. v BCBSM 14-cv-13357  |Roberts, Victoria A.
49 |Stone Transport Holding, Inc., et al. v BCBSM 14-cv-13407 Ludington, Thomas L.
50 |Tarus Products, Inc., et al. v BCBSM 14-cv-13433 Borman, Paul D.
51 |Gemini Group, Inc., et al. v BCBSM 14-cv-13525 Ludington, Thomas L.
52 |Adrian College, et al. v BCBSM 14-cv-13731 Goldsmith, Mark A.
53 [Magnesium Products, et al. v BCBSM 14-cv-14439 Lawson, David M.
54 [Michigan Milk Producers Association, et al. v BCBSM 14-cv-14667 Edmunds, Nancy G.
55 |Griffin Beverage, et al. v BCBSM 14-cv-14690 Ludington, Thomas L.
56 |SRS Industries, LLC, et al. v BCBSM 14-cv-14718 Cleland, Robert H.
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57 |Tom's Food Market, et al. v BCBSM 14-cv-14822 Roberts, Victoria A.
58 |Star Cutter Company, et al. v BCBSM 14-Cv-14830  |Rosen, Gerald E.
59 |Advance Turning & Mfg, Inc., et al. v BCBSM 14-cv-14952  |Goldsmith, Mark A.
60 |[Fullerton Tool, et al. v BCBSM 15-11551 Ludington, Thomas L.
61 |Trendway Corporation, et al. v BCBSM 15-11552 Hood, Denise Page
62 |Yeo & Yeo, P.C., et al. v BCBSM 15-cv-10399 Ludington, Thomas L.
63 [Commercial Steel Treating, et al. v BCBSM 15-cv-11355 Cohn, Avern
64 |Roskam Baking Company, et al. v BCBSM 15-cv-11356  |Drain, Gershwin A.
65 |Technical Training, Inc., et al. v BCBSM 15-cv-11357 Steeh, George C.
66 |Garber Management Group, Inc., et al. v BCBSM 15-cv-11548  |Ludington, Thomas L.
67 |BNP Media, et al. v BCBSM 15-cv-11567 Tarnow, Arthur
68 |Burnette Foods, Inc., et al. v BCBSM 15-cv-11695 Cohn, Avern
69 [Dennen Steel Corp., et al. v BCBSM 15-cv-11697 Rosen, Gerald E.
70 [NICA, Inc./CNI, et al. v BCBSM 15-cv-11698 Cohn, Avern
71 |Calgary Services, LLC, et al. v BCBSM 15-cv-11732  |Ludington, Thomas L.
72 |Storage and Transportation, Inc., et al. v BCBSM 15-cv-11733 Friedman, Bernard A.
73 |Omega Plastics, Inc., et al. v BCBSM 15-cv-11981 Borman, Paul D.
74 |Blarney Castle Oil Co., et al. v BCBSM 15-cv-11982 Steeh, George C.
75 |CHS Hamilton, et al. v BCBSM 15-cv-11983 Levy, Judith E.
76 |[Stevens Group, et al. v BCBSM 15-cv-11984 Ludington, Thomas L.
77 |ETO Magnetic Corp., et al. v BCBSM 15-cv-12142 Friedman, Bernard A.
78 |Walbridge Aldinger, LLC, et al. v BCBSM 15-cv-12143 Lawson, David M.
79 |Quality Dairy Company, et al. v BCBSM 15-cv-12145 Parker, Linda V.
80 |TCF Financial Corporation, et al. v BCBSM 15-cv-12146 Borman, Paul D.
81 |Tamaroff Motors, Inc., et al. v BCBSM 15-cv-12152 Cleland, Robert H.
82 |HTC Global Services, et al. v BCBSM 15-cv-12260 Cohn, Avern
83 |RL Adams Plastics, Inc., et al. v BCBSM 15-cv-12266 Berg, Terrence G.
84 |ND Industries, Inc., et al. v BCBSM 15-cv-12383 Cohn, Avern
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85 INYX, Inc., et al. v BCBSM 15-cv-12384  |Levy, Judith E.
86 |Douville-Johnston, et al. v BCBSM 15-cv-12414 Ludington, Thomas L.
87 |Eberspaecher North America, Inc., et al. v BCBSM 15-cv-12458 Edmunds, Nancy G.
88 |Efficiency Production, et al. v BCBSM 15-cv-12571 Cleland, Robert H.
89 [The Cypress Companies, et al. v BCBSM 15-cv-12587  |Murphy, Stephen J.
90 |Tim Tyler Motors, Inc., et al. v BCBSM 15-cv-12588 Battani, Marianne O.
91 |Flagstar Bank, FSB, et al. v BCBSM 15-cv-12589 Michelson, Laurie
92 |L & W Engineering, et al. v BCBSM 15-cv-12609  |Rosen, Gerald E.
93 [Metalworks, Inc., et al. v BCBSM 15-cv-12730 Friedman, Bernard A.
94 |Oliver Products, Inc., et al. v BCBSM 15-cv-12784 Michelson, Laurie
95 |Aero Communications, Inc., et al. v BCBSM 15-cv-12964 Berg, Terrence G.
96 |West Michigan Molding, Inc., et al. v BCBSM 15-cv-13012  |Berg, Terrence G.
97 |Corrigan Employment, LLC, et al. v BCBSM 15-cv-13072 Borman, Paul D.
98 |Models & Tools, Inc., et al. v BCBSM 15-cv-13168 Lawson, David M.
99 |APCO, Inc., et al. v BCBSM 15-cv-13253 Battani, Marianne O.
100 |Michigan Paving and Materials Co., et al. v BCBSM 15-cv-13281 Goldsmith, Mark A.
101 [DCS Industries f/k/a Lyle Industries, et al. v BCBSM 15-cv-13324 Ludington, Thomas L.
102 [Wynnestone Communities , et al. v BCBSM 15-cv-13405 Cleland, Robert H.
103 |Graceland Fruit, Inc., et al. v BCBSM 15-cv-13438 Edmunds, Nancy G.
104 |Merrill Tool Holding Company, et al. v BCBSM 15-cv-13524  |Ludington, Thomas L.
105 [West Michigan Plumbers, et al. v BCBSM 15-cv-13546 Cox, Sean F.
106 |Melling Tool Co., et al. v BCBSM 15-cv-13554 Borman, Paul D.
107 |Davis Cartage Co., et al. v BCBSM 15-cv-13581 Cleland, Robert H.
108 |CCI Systems, Inc., et al. v BCBSM 15-cv-13583 Leitman, Matthew F.
109 |Fori Automation, Inc., et al. v BCBSM 15-cv-13675 Cohn, Avern
110 [JD Norman, et al. v BCBSM 15-cv-13695 Murphy, Stephen J.
111 |Little River Band of Ottawa Indians, et al. v BCBSM 15-cv-13708 Lawson, David M.
112 |Alma College, et al. v BCBSM 15-cv-13718 Ludington, Thomas L.
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113 |Universal-Macomb Ambulance Service, et al. v BCBSM 15-cv-13720 Parker, Linda V.
114 |Painters Supply and Equipment, et al. v BCBSM 15-cv-13782  |Cleland, Robert H.
115 |Lti Printing, inc., et al. v BCBSM 15-cv-13836 Cox, Sean F.
116 |Euclid Industries, Inc., et al. v BCBSM 15-cv-13875 Ludington, Thomas L.
117 |LC Manufacturing, et al. v BCBSM 15-cv-13883 Lawson, David M.
118 |Flint Boxmakers, Inc., et al. v BCBSM 15-cv-13949 Hood, Denise Page
119 |Wright & Filippis, et al. v BCBSM 15-cv-14007  |Steeh, George C.
120 [SET Enterprises, et al. v BCBSM 15-cv-14046 Michelson, Laurie
121 |Heritage Broadcasting, et al. v BCBSM 15-cv-14119  |Michelson, Laurie
122 |The Cold Heading Co., et al. v BCBSM 15-cv-14140 Cohn, Avern
123 |Howard Ternes Packaging Company 15-cv-14217  |Murphy, Stephen J.
124 |Engine Power Components, Inc., et al. v BCBSM 15-cv-14244  |Murphy, Stephen J.
125 |CKGP/PW & Associates, Inc., et al. v BCBSM 15-cv-14283 Cox, Sean F.
126 |Gill Industries, Inc., et al. v BCBSM 15-cv-14293 Cohn, Avern
127 |Mars Advertising, et al. v BCBSM 15-cv-14308 Michelson, Laurie
128 [Renosol Corporation, et al. v BCBSM 15-cv-14385 Ludington, Thomas L.
129 |Duncan Aviation, Inc., et al. v BCBSM 15-cv-14389 Hood, Denise Page
130 [MOKA Corporation, et al. v BCBSM 15-cv-14399 Borman, Paul D.
131 |Brazeway, Inc., et al. v BCBSM 15-cv-14474 Borman, Paul D.
132 |Knape & Vogt Manufacturing Company, et al. v BCBSM 16-cv-10053  |Leitman, Matthew F.
133 [Maxion Wheels, et al. v BCBSM 16-cv-10129 Friedman, Bernard A.
134 |Production Tool Supply Company, LLC, et al. v BCBSM 16-cv-10138  |Cleland, Robert H.
135 |Board of Trustees of Electrical Workers' Insurance Fund, et 16-cv-10146 Drain, Gershwin A.
al. vBCBSM
136 |Zeigler Motorsports, LLC, et al. v BCBSM 16-cv-10292  |Leitman, Matthew F.
137 |Saginaw Chippewa Indian Tribe of Michigan, et al. v 16-cv-10317  |Ludington, Thomas L.
BCBSM

138 |JRB Personnel, LLC, et al. v BCBSM 16-cv-10498 Ludington, Thomas L.
139 |Nemak USA, Inc., et al. v BCBSM 16-cv-10671 Edmunds, Nancy G.
140 |KRC, Inc., et al. v BCBSM 16-cv-10734 Leitman, Matthew F.
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CASE NAME 2 CASE # JUDGE
141 |Murk's Village Market, Inc., et al. v BCBSM 16-cv-10762 Edmunds, Nancy G.
142 |Easling Construction, et al. v BCBSM 16-cv-10920 Michelson, Laurie
143 |Peterson American, et al. v BCBSM 16-cv-10967 Tarnow, Arthur
144 |By-Lo Oil, et al. v BCBSM 16-cv-11174 Friedman, Bernard A.
145 |Acemco, et al. v BCBSM 16-cv-11183 Borman, Paul D.
146 |Dart Energy Corp., et al. v BCBSM 16-cv-11370  |Cohn, Avern
147 |John's Lumber and Hardware Co., et al. v BCBSM 16-cv-11623 Borman, Paul D.
148 | Albion College, et al. v BCBSM 16-cv-11624 Cohn, Avern
149 |Jacquart Fabric Products, Inc., et al. v BCBSM 16-cv-12289 Steeh, George C.
150 [ETNA Shared Services, et al. v BCBSM 16-cv-12418 Borman, Paul D.
151 |Atlas Tool, Inc., et al. v BCBSM 16-cv-12488 Cleland, Robert H.
152 [Comau LLC, et al. v BCBSM 16-cv-12870 Cox, Sean F.
153 |Sur-Flo Plastics, et al. v BCBSM 16-cv-12958 Levy, Judith E.
154 |Barker Manufacturing Co., et al. v BCBSM 16-cv-13132 Levy, Judith E.
155 [FIAMM Technologies, LLC, et al. v BCBSM 16-cv-13180 Cleland, Robert H.
156 |Warren Industries, Inc., et al. v BCBSM 16-cv-13183 Parker, Linda V.
157 |Loeks Theatres, Inc., et al. v BCBSM 16-cv-13554 Berg, Terrence G.
158 |Burton Industries, et al. v BCBSM 16-cv-13819 Parker, Linda V.
159 |Fitness Management Corp., et al. v BCBSM 16-cv-14004  |Parker, Linda V.
160 |Heartland Employment Services, LLC, et al. v BCBSM 16-cv-14486  |Drain, Gershwin A.
161 |Hastings Manufacturing, et al. v BCBSM 17-cv-10135  |Steeh, George C.
162 |G & R Felpausch Company, et al. v BCBSM 17-cv-10691 Roberts, Victoria A.
163 |Pontiac Coil, Inc., et al. v BCBSM 17-cv-11561 Leitman, Matthew
164 |Ajax Paving Industries, Inc., et al. v BCBSM 17-cv-12581 Roberts, Victoria A.
165 |Delta Faucet Company a/k/a Alsons a/k/a Masco 17-cv-12582  |Roberts, Victoria A.
Corporation of Indiana, et al. v BCBSM

166 |Dayton Lamina Corporation, et al. v BCBSM 17-cv-12583  |Roberts, Victoria A.
167 |Decorative Panels International Inc., et al. v BCBSM 17-cv-12584 Roberts, Victoria A.
168 |Fuel Systems, Inc., et al. v BCBSM 17-cv-12585 Lawson, David M.
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169 |Husky Envelope Products, et al. v BCBSM 17-cv-12592  |Cox, Sean F.
170 |Unified Brands, Inc., et al. v BCBSM 17-cv-12594 Roberts, Victoria A.
171 |[Rhema Holdings, LLC, et al. v BCBSM 17-cv-12595 Roberts, Victoria A.
172 |Ritsema Associates, et al. v BCBSM 17-cv-12596 Roberts, Victoria A.
173 |Ross Education, LLC, et al. v BCBSM 17-cv-12600 Lawson, David M.
174 | Trans-Matic Mfg. Co., Incorporated, et al. v BCBSM 17-cv-12601 Roberts, Victoria A.
175 |W & P Management LLP, et al. v BCBSM 17-cv-12602 Leitman, Matthew
176 |Wendricks Truss, Inc., et al. v BCBSM 17-cv-12603 Cleland, Robert H.
177 |General Die Casting Company, et al. v BCBSM 17-cv-12604  |Roberts, Victoria A.
178 |Plastomer Corporation, et al. v BCBSM 17-cv-12605 Roberts, Victoria A.
179 |Williams Chevrolet, Inc., et al. v BCBSM 17-cv-12606 Goldsmith, Mark A.
180 |ArtiFlex Manufacturing, LLC, et al. v BCBSM 17-cv-12616 Roberts, Victoria A.
181 |HealthSource Saginaw, Inc., et al. v BCBSM 17-cv-12632 Lawson, David M.
182 |Optimal CAE, Inc., et al. v BCBSM 17-cv-12633 Roberts, Victoria A.
183 |Lear Corporation, et al. v BCBSM 17-cv-12634 Parker, Linda V.
184 |L. E. Jones Company, et al. v BCBSM 17-cv-12635  |Cox, Sean F.
185 |Oakland Stamping, LLC, et al. v BCBSM 17-cv-12638  |Roberts, Victoria A.
186 |Auto Club Services, Inc., et al. v BCBSM 17-cv-12640 Roberts, Victoria A.
187 |Imlach Movers, Inc., et al. v BCBSM 17-cv-12645 Roberts, Victoria A.
188 [Mayco International, LLC, a/k/a NJT Enterprises LLC, et 17-cv-12649 Roberts, Victoria A.
al. vBCBSM
189 |N-K Manufacturing, et al. v BCBSM 17-cv-12650 Roberts, Victoria A.
190 |Gardner-White Furniture Co., Inc., et al. v BCBSM 17-cv-12651 Roberts, Victoria A.
191 | ThyssenKrupp Materials NA, Inc., et al. v BCBSM 17-cv-12652  |Steeh, George C.
192 |Phillips Service Industries, Inc., et al. v BCBSM 17-cv-12653 Roberts, Victoria A.
193 [Hillsdale College, et al. v BCBSM 17-cv-12684 Roberts, Victoria A.
194 |Brooks Kushman, PC, et al. v BCBSM 17-cv-14052 Roberts, Victoria A.
195 |Textron Inc., et al. v BCBSM 18-cv-13799 Drain, Gershwin A.
196 |Chippewa-Luce-Mackinac Community Action Human 19-CV-10507 |Goldsmith, Mark A.
Resource Authority, Inc., et al. v BCBSM
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197 |Oak Point Partners, LLC, et al. v BCBSM 19-cv-10662 Lawson, David M.
198 |Blinds and Designs, et al. v BCBSM 19-cv-11123 Cox, Sean F.
199 |Passage Ways Travel Service, Inc., et al. v BCBSM 19-cv-11707 Leitman, Matthew F.
200 |Comau LLC, et al. v BCBSM 19-cv-12623 Friedman, Bernard A.
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From: Rynders, Perrin <prynders@varnumlaw.com>
Sent: Monday, July 25, 2022 12:57 PM
To: Cylkowski, Sarah
Cc: Flint, Tacy F.; O'Reilly, Rebecca; Carlson, Kathleen; Van Sumeren, Samantha; Austin, Liz;
Phelps, Aaron M.; Konwinski, Kyle P.; Cunningham, Chloe N.; Harner, Laura J.
Subject: RE: Comau v. BCBSM
Sarah:

Regarding your letter from late afternoon Friday, please be advised that Comau does not accept BCBSM's settlement
offer. However, it remains willing to pursue settlement negotiations. You have indicated that BCBSM prefers to
negotiate within the mediation setting and is willing to pay for that. Our client is amendable to that, and both August 9
and 10 are open. Mediator Denny Barnes is also available on those dates if you decide to use his services.

We do not agree to stay proceedings because that is not necessary. If BCBSM takes advantage of the opportunity to
mediate on either August 9 or 10 (or both), we will re-notice depositions to dates certain starting the week of August 15.

And if BCBSM provides dates certain starting the week of August 15 for the requested depositions, we will agree to
extend the deadline for BCBSM to answer the amended complaint. | think you suggested two weeks, but presumably
you want the answer deadline to fall after mediation. Perhaps August 15 makes sense.

All of this needs to be nailed down before this agreement goes into effect—in other words, we need to agree to the
mediation date(s) and the deposition dates by close of business tomorrow.

Lastly, assuming this is going to come together, Comau accepts BCBSM's invitation to provide written instructions
explaining how to identify from the claims data Comau healthcare claims subject to flip logic, and to do so ahead of the
mediation.

Thanks.

From: Cylkowski, Sarah <SCylkowski@BODMANLAW.COM>

Sent: Friday, July 22, 2022 4:40 PM

To: Phelps, Aaron M. <amphelps@varnumlaw.com>; Rynders, Perrin <prynders@varnumlaw.com>; Konwinski, Kyle P.
<kpkonwinski@varnumlaw.com>; Cunningham, Chloe N. <cncunningham@varnumlaw.com>; Johnson, Jodi L.
<jljohnson@varnumlaw.com>; Harner, Laura J. <ljharner@varnumlaw.com>

Cc: Carlson, Kathleen <kathleen.carlson@sidley.com>; Flint, Tacy F. <tflint@sidley.com>; O'Reilly, Rebecca
<ROReilly@BODMANLAW.COM>; Van Sumeren, Samantha <SVanSumeren@BODMANLAW.COM>; Austin, Liz
<laustin@sidley.com>

Subject: RE: Comau v. BCBSM

Counsel,

Please see attached.

Sarah L. Cylkowski
313-392-1077
SCylkowski@BODMANLAW.COM


ljharner
Rectangle

ljharner
Rectangle

ljharner
Rectangle


Case 1:22-cv-00603-RJJ-RSK  ECF No. 31-5, PagelD.712 Filed 03/27/23 Page 3 of
4

bodman

ATTORMNEYS & COUNSELORS

From: Phelps, Aaron M. <amphelps@varnumlaw.com>

Sent: Wednesday, July 20, 2022 10:28 PM

To: Cylkowski, Sarah <SCylkowski@BODMANLAW.COM>; Rynders, Perrin <prynders@varnumlaw.com>; Konwinski, Kyle
P. <kpkonwinski@varnumlaw.com>; Cunningham, Chloe N. <cncunningham@varnumlaw.com>; Johnson, Jodi L.
<jliohnson@varnumlaw.com>; Harner, Laura J. <ljharner@varnumlaw.com>

Cc: Carlson, Kathleen <kathleen.carlson@sidley.com>; Flint, Tacy F. <tflint@sidley.com>; O'Reilly, Rebecca
<ROReilly@BODMANLAW.COM>; Van Sumeren, Samantha <SVanSumeren@BODMANLAW.COM>; Austin, Liz
<laustin@sidley.com>

Subject: RE: Comau v. BCBSM

Sarah,
We’ve discussed BCBSM's request with Comau and respond as follows:

1. We don’t feel formal mediation is necessary. The parties and their counsel can exchange offers and resolve
their disputes informally (as we’ve done many times), saving time and money;

2. If BCBSM insists on using a mediator, we will not oppose it and will attend subject to the below, but we will not

share in that cost;

Any settlement must include resolution of all disputes, including the pending state court litigation; and

4. BCBSM must promptly, before mediation, produce its internal analysis of the cost of the flip logic issue as
described in bates number BCBSM-Comau 00029315, in which BCBSM found a potential savings of $23 million in
benefit costs, along with any and all other analysis BCBSM has done to examine the scope and cost of the flip
logic issue.

w

Assuming the foregoing are acceptable, we can agree to adjust the current deposition schedule in order to efficiently
accommodate settlement efforts. However, we cannot agree to stay discovery (yet again), especially in light of the very
limited time we have and the significant work ahead of us. We have currently noticed our first deposition for August 2
and others after that. We can agree to adjourn those depositions to dates certain, starting immediately on or after
August 22. That would give the parties over 30 days to explore settlement without incurring the cost of depositions, and
would also ensure the parties make meaningful progress with discovery if settlement fails, consistent with Judge Ivy’s
Order. To be clear, the dates of the depositions on or after August 22 must be established prior to mediation

occurring.

| do realize that booking mediators on short-notice is very difficult (which is why you should have made your request
months ago), but as you may know, Denny Barnes now has a full time ADR practice. I've inquired as to his availability
(but have not shared with him the nature or parties involved in the matter). Denny is available to mediate on August 9
or 10. Varnum, and our client, are also available on those dates.

Regards,
AR N U M Aaron M. Phelps
Partner
Varnum LLP Direct 616-336-6257

333 Bridge Street NW, Suite 1700 | Cell  616-915-2198
Grand Rapids, Michigan 49504 Email amphelps@varnumlaw.com

il 0000
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The information contained in this communication is confidential, may be attorney-client privileged, may constitute inside information, and is only for
viewing and use of the intended recipients. If you are not an intended recipient, you are hereby notified that any use, disclosure, or copying is
strictly prohibited and may be unlawful. If you have received this communication in error, please immediately notify the sender at 616-336-6000.

From: Cylkowski, Sarah <SCylkowski@BODMANLAW.COM>

Sent: Tuesday, July 19, 2022 1:19 PM

To: Phelps, Aaron M. <amphelps@varnumlaw.com>; Rynders, Perrin <prynders@varnumlaw.com>; Konwinski, Kyle P.
<kpkonwinski@varnumlaw.com>; Cunningham, Chloe N. <cncunningham@varnumlaw.com>; Johnson, Jodi L.
<jliohnson@varnumlaw.com>; Harner, Laura J. <ljharner@varnumlaw.com>

Cc: Carlson, Kathleen <kathleen.carlson@sidley.com>; Flint, Tacy F. <tflint@sidley.com>; O'Reilly, Rebecca
<ROReilly@BODMANLAW.COM>; Van Sumeren, Samantha <SVanSumeren@BODMANLAW.COM>; Austin, Liz
<laustin@sidley.com>

Subject: Comau v. BCBSM

Counsel,

BCBSM believes the parties should explore mediation in the near term to see if an amicable resolution can be reached
before further resources are expended on litigation. If Comau is open to mediation, BCBSM suggests the parties ask the
Court to stay all proceedings for 45 days to enable the parties to focus on mediation efforts.

Please let us know if Comau is interested in mediation and amenable to requesting a 45-day stay from the Court.

Thank you,

Sarah L. Cylkowski

1901 St. Antoine Street | 6th Floor at Ford Field | Detroit Ml 48226
0: 313-392-1077 | SCylkowski@BODMANLAW.COM

| Bio | vCard | bencbesive

bodman

ATTORMEYS & COUNSELORS

CONFIDENTIALITY NOTICE The contents of this message from Bodman PLC may be privileged and confidential.
Therefore, if this message has been received in error, please delete it without reading it. Your receipt of this message is
not intended to waive any applicable privilege. Please do not disseminate this message without the permission of the
author.
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