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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF PUERTO RICO 

 

 

 

VINCENT N. MICONE, III, ACTING 
SECRETARY OF LABOR, U.S. 

DEPARTMENT OF LABOR,  
 

 Plaintiff-Counterclaim Defendant, 

 
v. 

 
SUFFOLK ADMINISTRATIVE 

SERVICES, LLC; PROVIDENCE 

INSURANCE CO., I.I.; ALEXANDER 
RENFRO; WILLIAM BRYAN; ARJAN 

ZIEGER, 
 

 Defendants-Counterclaim Plaintiffs. 

 

) 

) 
) 

) 
) 

) 

) 
) 

) 
) 

) 

) 
) 

) 
) 

 

 
 

 
 

Civil No.: 3:24-cv-01512 (CVR) 

 

DEFENDANTS’ MOTION TO TRANSFER  

VENUE AND MEMORANDUM IN SUPPORT 

 

TO THE HONORABLE COURT: 

COME NOW Defendants and Counterclaim Plaintiffs Suffolk Administrative Services, 

LLC (“SAS”), Providence Insurance Company, I.I. (“PIC”), William Bryan (“Bryan”), Arjan 

Zieger (“Zieger”), and Alexander Renfro (“Renfro”) (collectively “Defendants”) and respectfully 

submit their Motion to Transfer Venue of the case to the United States District Court for the 

Northern District of Texas—Fort Worth Division as follows:  

I. INTRODUCTION  

1. The Department of Labor (“DOL”) has inexorably intertwined this suit with one 

pending since 2019 in the U.S. District Court for the Northern Texas, Fort Worth, Division styled 

as Data Marketing Partnership, LP, et al. v. U.S. Department of Labor, et al., Civil Action No. 
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4:19-CV-00800-O (“Texas Suit”). Although Plaintiff Vincent N. Micone, III,1 Acting Secretary of 

Labor, DOL alleges in the Complaint that these suits are separate and distinct, the opposite is 

shown by the allegations of the Original Counterclaim for Declaratory and Injunctive Relief 

(“Counterclaim”), which is being filed contemporaneously herewith, and the allegations of the 

Supplemental Complaint for Declaratory/Injunctive Relief (“Supplemental Complaint,” for which 

a Motion for Leave was filed in the Texas Suit on Nov. 25, 2024 (See Exhibit A, attached hereto).   

2. As set forth in both the Counterclaim here and the proposed Supplemental 

Complaint in the Texas Suit, the real targets by the DOL in this suit are not Defendants, but rather 

single employer employee welfare plans, and in particular those that have as the single employer 

a limited partnership (“Partnership Plans”) sponsored by Data Marketing Partnership, LP 

(“DMP”), whose general partner is LP Management Services, LLC (“LPMS”), and serviced by 

SAS and PIC. These Partnership Plans (a) are based on a unique combination of limited partners 

and common law employees; (b) collectively provide health benefits to more than 30,000 

participants nationwide; and (c) are the subject of the Texas Suit.  

3. Inexplicably, and contrary to its own 1999 Advisory Opinion, however, the DOL 

has undertaken a concerted effort to discredit or dismantle the Partnership Plans, ostensibly 

because they compete with Affordable Care Act insurance. This effort began in 2019 shortly after 

LPMS requested an advisory opinion from the DOL (“AO Request”) that the Partnership Plans are 

protected by ERISA. Notably, Renfro served as legal counsel to this Advisory Opinion. The DOL 

responded to the AO Request with (a) an unwarranted and retaliatory investigation of the vendors 

providing essential services to the Partnership Plans, including SAS and PIC (“Anjo 

 
1 Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, Acting Secretary of Labor 

Vincent N. Micone, III is automatically substituted as Plaintiff in this action. 
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Investigation”), which culminated in this suit; (b) a Feb. 3, 2020 Advisory Opinion that the 

Partnership Plans are not protected by ERISA, which Advisory Opinion was found to be arbitrary 

and capricious in the Texas Suit by the District Court in Data Marketing Partnership, LP v. United 

States Department of Labor, 490 F.Supp.3d 1048  (N.D. Tex. 2020); and the U.S. Court of Appeals 

for the Fifth Circuit in  Data Marketing Partnership, L.P. v. U.S. Dept. or Labor, 45 F.4th 846 (5th 

Cir. 2022); and (c) extortive settlement demands in the Anjo Investigation against Defendants, 

whose vendor services are essential to the operation of the Partnership Plans, tied to (i) the 

dismissal by LPMS and DMP of the Texas Suit, which seeks injunctive relief as to the ERISA 

status of the Partnership Plans, and (ii) the withdrawal of the AO Request.  

4. The improper motivation behind the actions of the DOL in undertaking the Anjo 

Investigation, and filing this suit against Defendants, are the subject of the Counterclaim here and 

the proposed Supplemental Complaint in the Texas Suit. Although each of these pleadings was 

filed by separate parties, the operative allegations are the same – by threatening or causing such 

economic and reputational damage to Defendants such that they can no longer provide the vendor 

services necessary to the continued operation of the Partnership Plans, the DOL seeks to (a) 

pressure DMP and LPMS to dismiss the Texas Suit and withdraw the AO Request, and/or (b) moot 

the Texas Suit and AO Request by effectively ending the Partnership Plans. In the Texas Suit, 

these facts form the basis for alleged violations of the First Amendment right of petition, the 

Administrative Procedure Act (“APA”), and the inherent authority of the court to protect the 

integrity of a suit through indirect misconduct. Here, these facts form the basis for alleged 

violations of the APA and the Employee Retirement Income Security Act (“ERISA”).                       

5. Through its extortive settlement and litigation tactics, the DOL has already 

connected this suit to the fate of the Texas Suit. As detailed further in Paragraphs 138-152 of the 
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Counterclaim in this suit and Paragraphs 90-105 of the proposed Supplemental Complaint in the 

Texas Suit, it was the DOL, not Defendants, DMP or LPMS, which proposed “global settlement 

discussions” tying settlement of the Anjo Investigation to the dismissal of the Texas Suit and the 

withdrawal of the AO Request. The DOL cannot now claim this suit and the Texas Suit are separate 

and distinct. The DOL has made its bed, and now it must lie in it; the claims brought in this court 

against Defendants are now more appropriately and conveniently resolved in the Texas court 

where the DOL has so vigorously and indivisibly tied its settlement negotiations. DMP, LPMS, 

and the Defendants of this suit are now connected through the DOL’s inappropriate and extortive 

settlement strategy that took place and continues in Texas and now should continue to be connected 

through ultimate resolution in Texas federal court.  

6. For the convenience of parties and witnesses, the interest of justice, and to avoid 

overlapping and competing decisions by two federal courts, this suit should be transferred to the 

United States District Court for the Northern District of Texas, Fort Worth Division, under 28 

U.S.C. § 1404(a), where the first suit was filed and is currently pending against the DOL.   

II. LEGAL STANDARD  

A. GENERAL RULE  

7. 28 U.S. Code § 1391 provides that a civil action may be brought in:  

“(1)  a judicial district in which any defendant resides, if all defendants 

are residents of the State in which the district is located; 
 

(2)  a judicial district in which a substantial part of the events or 
omissions giving rise to the claim occurred, or a substantial part of 

property that is the subject of the action is situated; or 
 

(3)  if there is no district in which an action may otherwise be brought 

as provided in this section, any judicial district in which any 
defendant is subject to the court’s personal jurisdiction with respect 

to such action.” 
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8. However, on a motion to transfer based on 28 U.S.C. § 1404(a), the Federal Rules 

allow that “[f]or the convenience of parties and witnesses, in the interest of justice, a district court 

may transfer any civil action to any other district or division where it might have been brought.” 

The moving party must simply establish that (1) venue is adequate in the other court and (2) 

considerations of convenience and judicial efficiency strongly favor litigating the claim in the other 

court. See Mercier v. Sheraton Int'l., Inc., 935 F.2d 419, 423-24 (1st Cir.1991). The first 

requirement is satisfied if the Defendant demonstrates that the alternative forum addresses the 

types of claims the Plaintiff brought and the Defendant is amenable to service of process there. Id.; 

see also Aguakem Caribe, Inc. v. Kemiron Atl., Inc., 218 F. Supp. 2d 199, 202 (D.P.R. 2002).  

9. In deciding on a motion to transfer under these grounds, the court conducts a 

balancing test, including: “(1) the overlap in issues, (2) the overlap in parties, (3) convenience to 

the parties, (4) convenience to witnesses and availability of evidence, and (5) the interest of 

justice.” Mercado-Salinas v. Bart Enterprises Int'l, Ltd., 669 F. Supp. 2d 176, 187–88 (D.P.R. 

2009). Such a decision is ultimately up to the “district court’s sound discretion.” Mercier, 935 F.2d 

at 423.  

B. FIRST TO FILE RULE  

10. Even if there is a presumption for the plaintiff’s choice of forum, federal courts 

have discretion to transfer or decline to hear a case where an identical or substantially similar case 

is pending in a different federal court.  TPM Holdings, Inc. v. Intra–Gold Indus., Inc., 91 F.3d 1, 

4 (1st Cir.1996). Known as the “first-to-file” rule, this rule creates a preference for the first-filed 

court where there is a complete overlap between suits in different federal courts. See id; see also 

Aguakem Caribe, Inc. v. Kemiron Atl., Inc., 218 F. Supp. 2d 199, 203 (D.P.R. 2002); Ridenti v. 

Google LLC, 530 F. Supp. 3d 164, 167–68 (D. Mass. 2021). 
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11. If there is not complete overlap between the two suits, then courts may decide on a 

case-by-case basis, considering factors such as “the likelihood of conflict, the comparative 

advantage and the interest of each forum in resolving the dispute.” Id. Only if there are compelling 

circumstances, such as bad faith attempt in filing an action or forum shopping, will a court choose 

not to transfer to the first filed court. However, this practice overall allows federal courts to 

promote judicial economy, including “wasted resources because of piecemeal litigation, the 

possibility of conflicting judgments, and a general concern that the courts may unduly interfere 

with each other’s affairs.” TPM Holdings, Inc. v. Intra-Gold Industries, Inc., 91 F.3d 1, 4 (1st Cir. 

1996).  

12. Notably, the first-to-file rule is intended to be applied without rigid mechanical 

means—in other words, courts have leave to exercise discretion in promoting efficiency and 

comity. Waithaka v. Amazon.com, Inc., 404 F. Supp. 3d 335, 350 (D. Mass. 2019), aff'd, 966 F.3d 

10 (1st Cir. 2020). If claims are to be evaluated by considering the factors rigidly, “‘defendants in 

the first-filed action may be incentivized to forum shop and commence similar but nonidentical 

actions in other venues,’ resulting in duplicative litigation and potentially inconsistent rulings.” Id. 

(quoting Sinclair Cattle Co. Inc. v. Ward, 80 F. Supp. 3d 553, 559 (M.D. Penn. 2015)). 

Importantly, in Waithaka, the court granted transfer under the first-to-file rule where the parties 

were not identical to the first-filed case, but were “subsumed within the nationwide FLSA action” 

in first-filed case. Id.    

i. Venue is Proper in Texas Because Substantial Events Giving Rise to 

This Suit Occurred in Texas 
 

13. The first requirement under 28 U.S.C. § 1404(a) is that Defendant must demonstrate 

that venue is adequate in the transferee court. Mercier v. Sheraton Int'l., Inc., 935 F.2d 419, 423-

24 (1st Cir.1991). As discussed above, 28 U.S.C. § 1391 provides three ways for venue to be 
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adequate. Though Defendants have their principal place of business in Puerto Rico, making venue 

proper in this Court, the same suit could have been brought in the district where a substantial part 

of the events or omissions giving rise to the claim occurred—namely, in Texas.  

14. The DOL conducted its retaliatory investigation of the Defendants 

contemporaneously with the efforts of DMP and LPMS to challenge the DOL’s Advisory Opinion 

through its ongoing Texas litigation. While Defendants internally felt they were being investigated 

for simply being vendors of LPMS and DMP, up until DOL’s attempt at “global settlement,” these 

concurrent activities were still largely unrelated and had separate counsels representing each party 

(though the fate of DMP’s continued use of the Partnership Plans depends on the existence of the 

Defendants).  

15. The DOL explicitly joined these unrelated activities together by proposing “global 

settlement” discussions regarding both the Texas suit and the ongoing Anjo Investigation. Indeed, 

the only reason this suit was brought to this Court to begin with was because DMP and LPMS 

refused to comply with DOL’s ultimate “settlement” demands: (1) drop the suit in Texas and (2) 

withdraw the original 2018 Advisory Opinion request. In other words, abandon all of DMP and 

LPMS’ legal victories in the Texas litigation with nothing in exchange. 

16. The aforementioned facts show that as per § 1391, venue is adequate in Texas 

federal court due to the substantial event in which the DOL alone proposed and explicitly 

connected the Texas suit with its claims brought against Defendants in this Court. Had DMP 

simply moved to dismiss the Texas case, the DOL would have settled and the suit in this Court 

would not have been brought. For these reasons, venue is adequate and proper in Texas.  
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ii. Convenience and Judicial Efficiency Strongly Favor Litigating This 

Case in Texas  

 

17. In the interests of convenience and judicial efficiency, this case should be 

transferred to the Texas District Court where the first-filed action occurred. Regarding the second 

requirement of venue transfer based on § 1404(a), courts consider “whether the balance of 

convenience and judicial efficiency favors litigating the claim in the alternative forum” Mercier v. 

Sheraton Int'l, Inc., 935 F.2d 419, 424 (1st Cir. 1991). As part of this consideration, courts consider 

both private and public interest factors to guide its inquiry, all of which should help address 

practical issues in making trial expedited and inexpensive. Id. As discussed above, in considering 

these types of cases and balancing the various factors, this Court has considered factors such as 

“‘the extent of overlap, the likelihood of conflict, the comparative advantage and the interest of 

each forum in resolving the dispute.’” See Aguakem Caribe, Inc. v. Kemiron Atl., Inc., 218 F. Supp. 

2d 199, 203 (D.P.R. 2002) (quoting TPM Holdings, Inc. v. Intra-Gold Indus., Inc., 91 F.3d 1, 4 

(1st Cir. 1996); Mercado-Salinas v. Bart Enterprises Int'l, Ltd., 669 F. Supp. 2d 176, 187–88 

(D.P.R. 2009). 

18. As discussed above, federal courts typically will transfer or dismiss in favor of the 

case filed first in another jurisdiction dealing with identical or similar parties or issues. TPM 

Holdings, Inc. v. Intra–Gold Indus., Inc., 91 F.3d 1, 4 (1st Cir.1996). Furthermore, even if both 

cases are not identical, courts will do so where there is a possibility of conflicting judgments, 

wasted resources and courts unduly interfering with each other’s affairs. Id.; see also Waithaka v. 

Amazon.com, Inc., 404 F. Supp. 3d 335, 351 (D. Mass. 2019), aff'd, 966 F.3d 10 (1st Cir. 2020).  

19. Taking the first-to-file rule into account along with the balancing test, this Court 

should find that the factors supporting transfer predominate.  
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20. Firstly, the DOL is a party to both the Texas case and the case in this Court. The 

Texas suit was filed by DMP (later joined by LPMS) against the DOL on October 4, 2019. As 

discussed above, the Defendants in this case are directly related to the Plaintiffs in the Texas suit 

by DOL’s actions during settlement negotiations and by virtue of the roles of SAS and PIC in 

providing services to the DMP Plan or its sponsor. Thus, though all the parties are not identical, 

they are closely and directly related solely through the DOL’s actions in connecting them to the 

Texas litigation, making it proper that this Court should defer to the first filed action in Texas.  

21. Furthermore, should this case proceed in this Court, the possibility of conflicting 

judgments is inevitable: if this Court finds Defendants liable for damages even close to the 

settlement amount DOL demands, Defendants’ businesses and the Partnership Plans they service 

are jeopardized, and the Advisory Opinion litigation in the Texas suit is moot. Without the support 

of Defendants, DMP will be unable to function in providing continued healthcare plans through 

its Partnership Plans, as the participation of Defendants in its continued development is essential. 

Thus, the extremely likely ruling in favor of DMP and LPMS (taking into account the DOL’s 

continued losses in Texas federal courts) would entirely conflict with a potentially adverse 

judgment in this Court.  

22. Finally, the practical aspects of conducting a trial in Texas instead of in this Court 

largely favor litigating in Texas. The DOL has been in active litigation with the DMP and LPMS 

in the suit in Texas, demonstrating that they are fully capable to litigate issues related to these 

parties in Texas. Furthermore, by connecting the Texas suit with its settlement negotiations with 

Defendants, the DOL clearly increases this amenability to possible suit in Texas. The DOL is 

obviously not inconvenienced by a possible suit in Texas when it was the very entity that connected 

Defendants with the Texas suit itself.  
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23. As far as the ERISA violations it asserts against Defendants in this case, Texas 

courts are well-equipped to address such claims as they have in ruling in DMP’s favor in finding 

the Partnership Plans are subject to ERISA. See e.g. Chamber of Commerce of United States of 

America v. United States Department of Labor, 885 F.3d 360 (5th Cir. 2018); Federation of 

Americans for Consumer Choice, Inc. v. United States Department of Labor, Case No. 6:24-cv-

163, 2024 WL 3554879 (E.D. Tex. July 25, 2024); American Council of Life Insurers v. United 

States Department of Labor, Case No. 4:24-cv-00482 (N.D. Tex July 26, 2024). Furthermore, 

Texas federal courts have dealt with a significantly larger variety of cases interpreting or involving 

ERISA compared to Puerto Rico district courts, lending a comparative advantage to both parties 

in this case in having their case tried in a jurisdiction that has more extensive experience in 

interpreting ERISA.  

24. Ultimately, the DOL may not have its cake and eat it too. If the DOL is to 

explicitly connect settlement to its ongoing litigation with different parties in Texas, it may not 

enjoy following through with its unreasonable threats by suing in a completely different 

jurisdiction.  

25. When the DMP suit was first filed in Texas, arguably it may have appeared there 

was no direct relation between it and the suit in this Court. However, once the DOL itself 

commenced settlement negotiations expressly tying the threat of suit in this Court with the 

dismissal of a separate suit in another court, the DOL made the link between parties and issues in 

these two cases more than similar enough to justify litigation in the first-filed court in Texas.  

III. CONCLUSION 

26. For these reasons, Defendants respectfully request that this Court enter an order 

under 28 U.S.C. § 1404(a) grounds (1) transferring this action to the United States District Court 
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for the Northern District of Texas—Fort Worth Division and (2) awarding such other and further 

relief to which they may be justly entitled, including attorney’s fees and costs. 

WHEREFORE, Defendants and Counterclaim Plaintiffs respectfully request the Court to 

take notice of the above and grant the requested relief. 

WE HEREBY CERTIFY that on this date, we electronically filed the foregoing with the 

Clerk of the Court using the CM/ECF system, which will send notification of such filing to all 

attorneys of record.  

RESPECTFULLY SUBMITTED. 

In San Juan, Puerto Rico this 18th day of February 2025. 

 HALLETT & PERRIN, P.C. 

 

/s/ Edward P. Perrin, Jr.     

Edward P. Perrin, Jr. (Pro Hac Vice Application 
Pending) 

Texas Bar No. 15796700 

eperrin@hallettperrin.com 

James N. Henry (Pro Hac Vice Application Pending) 

Texas Bar No. 00793936  

jhenry@hallettperrin.com 

Hallett & Perrin, P.C  

1445 Ross Ave., Suite 2400 

Dallas, Texas 75202 
Tel. (214) 953-0053 

Fax: (214) 922-4142 
 

Attorneys for Defendants-Counterclaim Plaintiffs 
Suffolk Administrative Services, LLC and 

Providence Insurance Co., I.I. 

 
FREEMAN MATHIS & GARY, LLP 

/s/ Jonathan Crumly      

Jonathan Crumly (Pro Hac Vice Application 

Pending) 
Georgia Bar No. 199466 

Jonathan.Crumly@fmglaw.com  
100 Galleria Parkway, Suite 1600 

Atlanta, Georgia 30339-5948 

Tel: 770.818.0000 
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Fax: 770.937.9960 
 

Robert G. Chadwick, Jr. (Pro Hac Vice Application 
Pending) 

Texas Bar No. 04056075 
Bob.Chadwick@fmglaw.com 

Emaan Ali Bangash (Pro Hac Vice Application 

Pending) 
Texas Bar No. 24142655  

Emaan.bangash@fmglaw.com 
7160 Dallas Parkway, Suite 625 

Plano, Texas 75024 

Tel: 469.895.3003 
Fax: 888.356.3602 
 

Attorneys for Defendants-Counterclaim Plaintiffs 

William Bryan and Arjan Zieger 
 

O’NEILL & BORGES, LLC 

 

/s/ Antonio L. Roig-Lorenzo    

Antonio L. Roig-Lorenzo 

USDC No. 207712 

antonio.roig@oneillborges.com 
250 Muñoz Rivera Ave., Ste. 800 

San Juan, PR 00918-1813 

Telephone: 787-764-8181 

Fax: 787-753-8944 
 

/s/ Alberto J. Bayouth-Montes    

Alberto J. Bayouth-Montes 

USDC No. 228313 

alberto.bayouth@oneillborges.com 
250 Muñoz Rivera Ave., Ste. 800 

San Juan, PR 00918-1813 

Telephone: 787-764-8181 

Fax: 787-753-8944 
Local Counsel for all Defendants-Counterclaim 

Plaintiffs 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORT WORTH DIVISION 
 

 
DATA MARKETING PARTNERSHIP, LP, 
et al., 
 
 Plaintiffs, 
 
v. 
 
UNITED STATES DEPARTMENT OF 
LABOR, et al., 
 
 Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
Civil Action No. 4:19-cv-00800-O 
 

 

OPPOSED AMENDED MOTION FOR LEAVE TO FILE AND SERVE 
SUPPLEMENTAL COMPLAINT AND SUPPORTING BRIEF 

  

 Defendants have fought vigorously but heretofore unsuccessfully to support the position, 

as set forth in a February 3, 2020 Advisory Opinion, that welfare plans sponsored by Plaintiffs are 

not governed by the Employee Retirement Income Security Act (“ERISA”). Their most recent 

strategy, as to the remaining issue of injunctive relief, has targeted vendors critical to the survival 

of the plans. This strategy, which has culminated in salacious and frivolous litigation consisting in  

a series of unfounded allegations, which have been comprehensively rebutted with documentary 

evidence provided to and ignored by Defendants, against the vendors in the U.S. District Court for 

the District of Puerto Rico styled as Julie A. Su v. Suffolk Administrative Services, LLC; et al., 

Case 3:24-cv-01512 (the “Puerto Rico Complaint,” which is attached hereto as Exhibit A). The 

Puerto Rico Complaint seeks to (1) coerce Plaintiffs into dismissing this suit and withdrawing the 

request for an advisory opinion which prompted this suit; and/or (2) shut down the plans, thereby 

rendering injunctive relief moot. Such strategy is a challenge not only to the authority of this Court, 

but also to Plaintiffs’ First Amendment rights of petition. So that this strategy may be properly 
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addressed by this Court, Plaintiffs now move, under Rule 15(d) of the Federal Rules of Civil 

Procedure, for leave to file the Supplemental Complaint for Declaratory and Injunctive Relief 

(“Supplemental Complaint”) attached hereto as Exhibit B. 

BACKGROUND 
 

I. LIVE PLEADING CURRENTLY BEFORE THE COURT 
 

On February 3, 2020, Plaintiffs Data Marketing Partnership, LP (“DMP), and LP 

Management Services, LLC (“LPMS”) (collectively “Plaintiffs’) filed their First Amended 

Complaint for Declaratory and Injunctive Relief [Doc. 9] (“First Amended Complaint”) against 

Defendants U.S. Department of Labor; Secretary of Labor Eugene Scalia; and the United States of 

America (collectively “Defendants”). This pleading was followed by this Court’s September 28, 

2020 Memorandum Opinion and Order [ Doc. 37] granting Plaintiffs’ Motion for Summary 

Judgment, thereby (a) vacating a February 3, 2020 Advisory Opinion by Defendants in response 

to a November 8, 2018 request to Defendants by Plaintiffs (“AO Request”); and (b) enjoining 

Defendants from “refusing to recognize the ERISA-status of the [DMP] Plan or refusing to 

recognize the Limited Partners [of DMP] as working owners of DMP.” 

On appeal, an August 17, 2022 Opinion [Doc. 44] by the Fifth Circuit affirmed the vacatur 

of the February 3, 2020 Advisory Opinion but vacated the injunction and remanded to this Court 

for further findings as to the injunction. In an Opinion and Order dated August 11, 2023 [Doc. 51], 

this Court denied Defendants motion to remand the question of injunctive relief to the agency. 

Thereafter, on January 15, 2024, Plaintiffs’ Motion for Summary Judgment [Doc. 56] was 

filed seeking reinstatement of the injunction vacated by the Fifth Circuit. This Motion has been 

fully briefed by all parties and is awaiting a ruling by this Court. 
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II. DEFENDANTS TIE THREATENED LITIGATION AGAINST PLAINTIFF’S VENDORS TO 

PLAINTIFFS’ WITHDRAWAL OF AO REQUEST AND DISMISSAL OF THIS SUIT   
 

 As set forth further in the Supplemental Complaint, the viability of the DMP Plan and other 

limited partnership plans sponsored by Plaintiffs are dependent upon the vendor services provided 

by Suffolk Administrative Services, LLC (“SAS”) and Providence Insurance Co., I.I. (“PIC”). 

Without these vendors, the plans cannot operate. [Supp. Complaint ¶¶ 21-22; 52-58] 

 Beginning with a February 8, 2024, e-mail, Defendants undertook an extortive strategy 

which tied the continued fate of SAS and PIC to the present suit. Specifically, Defendants indicated 

a willingness to settle potentially financially and reputationally ruinous litigation against SAS and 

PIC in exchange for an agreement by Plaintiffs to (a) withdraw the AO Request, and (b) dismiss 

the present suit. [Supp. Complaint ¶¶ 21-24, 93-101] 

 Plaintiffs were unwilling to accede to Defendants’ extortive strategy against their vendors.  

By letter dated October 31, 2024 to SAS and PIC, Defendants confirmed litigation against them 

was imminent. [Supp. Complaint ¶ 103] 

III. DEFENDANTS SUE PLAINTIFFS’ VENDORS IN PUERTO RICO  
 

On November 5, 2024, Defendants carried through on their threats by filing suit (“Puerto 

Rico Complaint”) against SAS, PIC, and their current or former principals, Alexander Renfro, 

William Bryan and Arjan Zieger, in the U.S. District Court for the District of Puerto Rico, (See 

Exhibit B, attached hereto). According to the Civil Cover Sheet accompanying the Puerto Rico 

Complaint, Defendants seek $40,000,000, payment of which would effectively bankrupt SAS and 

PIC and render them unable to continue to provide the vendor services necessary to the plans 

sponsored by Plaintiffs.1. 

 
1 As of the date of this amended motion, no summons has been issued by the U.S. District for the 
District of Puerto Rico as to the Puerto Rico Complaint. Accordingly, it is as yet unclear whether 
or not Defendants intend to serve or amend such pleading.       
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Significantly, the Puerto Rico Complaint is devoid of facts showing a plausible claim 

against SAS, PIC, and their current and former principals. In fact, the Puerto Rico Complaint 

includes demonstrably false and defamatory allegations which contradict documentary evidence 

provided to Defendants over the course of the years long “investigation” into these vendors of 

plans sponsored by Plaintiffs. To the extent the pleading claims ERISA violations, such claims are 

salacious and frivolous. 

PUERTO RICO SUIT INCLUDES VENDOR SERVICES 
PROVIDED TO PLANS SPONSORED BY PLAINTIFFS 

 

The Puerto Rico Complaint mentions the present suit but disingenuously asserts that the 

plans at issue here are not among the “Participating Plans” at issue in that suit. The allegations of 

the pleading, however, show otherwise. 

First, the Puerto Complaint alleges SAS and PIC constitute a single multiple employer 

welfare arrangement (“MEWA”) which includes plans sponsored by employers and limited 

partnerships such as Plaintiffs. [Puerto Rico Complaint ¶ 2] The allegations of the pleading thus 

unavoidably relate to the operations of the alleged MEWA as a whole, and not to specific plans 

administered by the alleged MEWA.2 

Second, the Puerto Rico Complaint alleges the commingling of funds by third-party 

administrators (“TPAs”). [Puerto Rico Complaint ¶¶ 40-41]. This alleged commingling 

necessarily included plans sponsored by both employers and limited partnerships such as Plaintiffs.  

To be clear, SAS and PIC deny they are a MEWA and that they have engaged in unlawful 

behavior. They further deny that any assets of any ERISA plan which they service have ever been 

commingled, by the companies themselves or, to their knowledge by any third parties.  

 
2 Furthermore, Defendants acknowledged in Footnote 1 of Exhibit G to the Supplemental 
Complaint, that the plans sponsored by Plaintiffs here are part of the same MEWA which is the 
subject of the Puerto Rico Complaint.     
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Nevertheless, the allegations of the Puerto Rico Complaint encompass all plans serviced by SAS 

and PIC, including the plans at issue in the present suit. 

ARGUMENT 
 

 Rule 15(d) of the Federal Rules of Civil Procedure provides that “[o]n motion and 

reasonable notice, the court may, on just terms, permit a party to serve a supplemental pleading 

setting out any transaction, occurrence, or event that happened after the date of the pleading to be 

supplemented.” “A supplemental pleading may bring in new claims when the subsequent 

allegations stem from the original cause of action.” Mangwiro v. Napolitano, 939 F.Supp.2d 639, 

647-48 (N.D. Tex. 2013), citing Chemetron Corp. v. Business Funds, Inc., 682 F.2d 1149, 1194 

(5th Cir.1982), vacated on other grounds by 460 U.S. 1007 (1983).     

Rule 15(d) is intended “to promote as complete an adjudication of the dispute between the 

parties as possible.” 6A Charles A. Wright, Arthur R. Miller and Mary Kay Kane, Federal Practice 

& Procedure § 1504 (3d ed. Sept. 2018 Update). A supplemental pleading should be allowed when 

it “facilitates the efficient administration of justice.” Griffin v. County Sch. Bd. of Prince Edward 

County, 377 U.S. 218, 226–27 (1964). 

I. THE EVENTS COMPLAINED OF IN SUPPLEMENT COMPLAINT 
HAPPENED AFTER FIRST AMENDED COMPLAINT   

 

There is no question the events alleged in the Supplemental Complaint occurred after the 

First Amended Complaint in the present suit. As set forth further in the Supplemental Complaint, 

Defendants did not tie the fate of SAS and PIC to the present suit until after the filing of Plaintiffs’ 

Motion for Summary Judgment on January 15, 2024. 

II. SUPPLEMENTAL COMPLAINT STEMS FROM CLAIMS OF FIRST AMENDED COMPLAINT   
 

  As set forth further in the Supplemental Complaint, the pleading responds to Defendants’ 

strategy to avoid the injunctive relief sought in the First Amended Complaint. Specifically, the 
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pleading shows how Defendants expressly sought to coerce Plaintiffs into withdrawing the AO 

Request and dismissing this suit and the request for injunctive relief. The pleading also shows how 

Defendants have sought to moot the injunctive relief by shutting down the plans. There is thus no 

question the Supplemental Complaint stems from the claims of the First Amended Complaint.    

III. THE SUPPLEMENTAL COMPLAINT PROMOTES JUSTICE  
 

Justice would be served by granting leave to file the Supplemental Complaint.  

First, the Supplemental Complaint implicates the First Amendment right to petition 

exercised by Plaintiffs both in the AO Request and the present suit. Here, Defendants have 

pressured Plaintiffs to abandon both petitions through threats against vendors necessary to the 

continued viability of the plans. Defendants have also sought to moot both petitions by shutting 

down the plans indirectly by targeting their vendors. Justice thus dictates that the alleged 

infringement of Plaintiffs’ First Amendment rights be heard by this Court. 

Second, the Supplemental Complaint implicates the integrity of this suit. Defendants have 

sought an end-around of this Court in a strategy designed to remove the ability of this Court to 

issue the injunctive relief sought by Plaintiffs. Justice mandates that Defendants be held 

accountable to the extent this strategy infringed upon this Court’s inherent authority in this case. 

Third, Plaintiffs are not parties to the Puerto Rico suit and thus have no ability to raise the 

allegations set forth in the Supplemental Complaint in that court. Justice thus requires that 

Plaintiffs be heard as to Defendant’s strategy in the only action to which they are is a party, which 

is the present case. 

Fourthly, the relief sought in the Supplemental Complaint seeks only to preserve the 

integrity of the injunctive relief sought by Plaintiffs in this action. The pleading merely seeks an 

injunction supportive of the injunction already sought by Plaintiffs which enjoins Defendants from 

engaging in any conduct against Plaintiffs or third parties which is intended to circumvent, moot 
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or otherwise thwart the injunction sought by the First Amended Complaint. Justice would thus 

undoubtedly be served by such a limited supplemental injunction. 

Finally, this motion is not being filed for purposes of delay. The motion was filed only 

when it became necessary to do so. 

CONCLUSION 
 

 For these reasons, and the reasons set forth in the Supplemental Complaint attached hereto, 

Plaintiffs respectfully request that this Court issue a memorandum opinion and order (1) granting 

leave to file the Supplemental Complaint attached hereto, and (2) awarding such other and further 

relief to which they may be just entitled.    

Respectfully submitted this 25th day of November 2024.  
 
s/ Jonathan D. Crumly, Sr.     
Jonathan D. Crumly, Sr. 
Pro Hac Vice 
Freeman Mathis & Gary, LLP 
100 Galleria Parkway, Suite 1600 
Atlanta, GA 30339 
Tel: 770.8180000 
Fax: 770.937.9960 
Email: Jonathan.Crumly@fmglaw.com 
 

Robert G. Chadwick, Jr. 
Texas Bar No. 04056075 
Freeman Mathis & Gary, LLP 
7160 Dallas Parkway, Suite 625 
Plano, Texas 75024 
Tel: 469.895.3003 
Fax: 888.356.3602 
Email: bob.chadwick@fmglaw.com 

 

Michael L Jones 
Texas Bar No. 10929460 
Law Office of Michael Jones 
16901 Dallas Parkway, Suite 202 
Addison, TX 75001 
Tel: 214-954-9700 
Email: mjones@henryandjones.com 
 
Attorneys For Plaintiffs  
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CERTIFICATE OF CONFERENCE 
 

On October 31, 2024, I forwarded a draft of the original Motion for Leave and the proposed 

Supplemental Complaint to Galen Thorpe, counsel for Plaintiffs, requesting a written 

communication by the end of business on November 1, 2024 whether Plaintiffs opposed this 

Motion. On November 1, 2024, Mr. Thorpe advised via e-mail Defendants were opposed to the 

Motion.          

/s/ Robert G. Chadwick, Jr.   
Robert G. Chadwick, Jr. 

 
 

CERTIFICATE OF SERVICE 
 

On November 25, 2024, I electronically filed the foregoing document with the clerk of 

court for the U.S. District Court, Northern District of Texas, using the electronic case filing system 

of the court. I certify that I have served the parties electronically or by another manner authorized 

by Federal Rule of Civil Procedure 5(b)(2). 

 
/s/ Robert G. Chadwick, Jr.   
Robert G. Chadwick Jr. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

FORTH WORTH DIVISION 
 
 
DATA MARKETING PARTNERSHIP, LP, 
et al., 
 
 Plaintiffs, 
 
v. 
 
UNITED STATES DEPARTMENT OF 
LABOR, et al., 
 
 Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
Civil Action No. 4:19-cv-00800-O 
 

 

SUPPLEMENTAL COMPLAINT FOR DECLARATORY/INJUNCTIVE RELIEF 
  

 COME NOW Plaintiffs Data Marketing Partnership, LP (“DMP”), and LP Management 

Services, LLC (“LPMS”) (collectively “Plaintiffs’), and by way of supplemental complaint against 

Defendants United States Department of Labor (“the DOL”), Acting Secretary of Labor Julie A. 

Su (“Su”), and the United States of America (collectively “Defendants”) state as follows: 

INTRODUCTION 
 

1. At stake in this suit are welfare plans which provide health coverage for more than 

30,000 individuals. Plaintiffs have sought to protect these plans under the Employee Retirement 

Income Security Act (“ERISA”), 29 U.S.C. § 1001, et seq., by petitioning (a) the DOL for an 

advisory opinion acknowledging such protection, and (b) this Court for an injunction enjoining 

Defendants from denying such protection. Defendants have fought these petitions vigorously. 

Now, rather than face potential judicial defeat, Defendants have tied imminent and now 

contemporaneous litigation in Puerto Rico against Plaintiffs’ vendors to Plaintiffs’ withdrawal of 

their DOL petition and the dismissal of this suit. This extortive strategy threatens not only the 

reputation and financial viability of Plaintiffs’ vendors but the plans themselves which are 
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dependent upon the services of Plaintiffs’ vendors. By undertaking this strategy Defendants are 

(a) infringing on Plaintiffs’ First Amendment Petition rights; (b) circumventing the authority of 

this Court to hear Plaintiffs’ petition; (c) violating the Administrative Procedure Act (“APA”); and 

(d) jeopardizing the health coverage of more than 30,000 individuals who, without the plans, would 

need to scramble to find higher-priced health insurance elsewhere. Plaintiffs seek injunctive relief 

from this Court ending Defendants’ actual and threatened unlawful and harmful course of conduct.              

I. FIRST AMENDMENT 
 

 2. The First Amendment “right to petition the government for a redress of grievances 

is “one of the most precious of the liberties safeguarded by the Bill of Rights,” and is “high in the 

hierarchy of First Amendment values.” Lozman v. City of Riviera Beach, Fla., 585 U.S. 87, 101 

(2018). “The right to petition is cut from the same cloth as the other guarantees of [the First] 

Amendment, and is an assurance of a particular expression of freedom.” McDonald v. Smith, 472 

U.S. 479, 482 (1985). The right to petition the government for redress of grievances is such a 

fundamental right as to be “implied by ‘[t]he very idea of a government, republican in form.’”BE & 

K Const., 536 U.S. at 524–25.  

 3. The right to petition “extends to all departments of the Government”, including 

administrative agencies and courts. Cal. Motor Transport Co. v. Trucking Unlimited, 404 U.S. 

508, 510 (1972) (“The right of access to the courts is indeed but one aspect of the right of petition”). 

The right to petition includes not just petitions to redress grievances but petitions to influence 

government action. E.R.R. Pres. Conf. v. Noerr Motor Freight, Inc., 365 U.S. 127, 143 (1961).   

 4. It is a violation of the First Amendment for the federal government to directly or 

indirectly thwart, or endeavor to thwart, the availability of judicial machinery to resolve disputes 

with a federal court. Doe v. Schneider, 443 F.Supp. 780, 787 (D.Kan. 1978). An unconstitutional 
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deprivation of the right of access to the courts takes place “when government officials thwart 

vindication of a claim by violating basic principles that enable civil claimants to assert their rights 

effectively.” Barrett v. U.S.., 798 F.2d 565, 575 (2nd Cir. 1986).   

 5. “Retaliation, though it is not expressly referred to in the Constitution, is nonetheless 

actionable because retaliatory actions may tend to chill individuals' exercise of constitutional 

rights.” ACLU of Md., Inc. v. Wicomico County, 999 F.2d 780, 785 (4th Cir. 1993). 

 6. Even otherwise lawful conduct by government officials can run afoul of the First 

Amendment. In Bantam Books, Inc. v. Sullivan, 372 U.S. 58, 67 (1963), the Supreme Court 

affirmed that the First Amendment prohibits government officials from relying on the “threat of 

invoking legal sanctions and other means of coercion … to achieve the suppression” of disfavored 

speech. Just this past term, in NRA v. Vullo, 602 U.S. 175 (2024), the Supreme Court acknowledged 

in a 9-0 decision that actionable coercion includes actions directed at vendors which do business 

with the person or entity who exercised rights guaranteed by the First Amendment. Similarly, in 

American Motor Club, Inc. v. Corcoran, 644 F.Supp. 862 (S.D.N.Y. 1986), the U.S. District Court 

for the Southern District of New York issued a preliminary injunction against the New York 

Department of Insurance which, in response to a civil rights action against the Department by an 

automobile club, allegedly threatened the licenses of brokers who sold memberships in the 

automobile club.  See also Floridians Protecting Freedom, Inc. v. Ladapo, et al, Case No. 4:24-

cv-00419 (N.D. Florida). 

 7. Federal courts are empowered to issue general injunctive relief that enjoins a 

government defendant from retaliating against or otherwise infringing upon a plaintiff’s rights 

under the First Amendment. Mahan v. Texas Dept. of Public Safety, No. 9:20-CV-119-RC-ZJH, 

2020 WL 6935555 at *3 (E.D.Tex. Oct. 29, 2020).            
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II. THIS COURT’S INHERENT AUTHORITY 
 

 8. Just this past term, in Loper Bright Enterprises v. Raimondo, 144 S.Ct. 2244, 2266 

(2024), the Supreme Court confirmed that federal “agencies have no special competence in 

resolving statutory ambiguities. Courts do.” 

 9. The Fifth Circuit recognizes that a federal court may issue injunctive relief to 

protect the court’s inherent authority and control of its docket. Baum v. Blue Moon Ventures, LLC, 

513 F.3d 181 (5th Cir. 2008); Farguson v. MBank Houston, N.A., 808 F.2d 358, 359 (5th Cir. 1986). 

Indeed, the traditional standards for issuing relief (i.e., irreparable injury and inadequate remedy 

at law) are inapplicable to such injunctions. Id. The court’s power to enter such orders flows not 

only from various statutes and rules relating to sanctions, but the inherent power of the court to 

protect its jurisdiction, its judgments, and to control its docket. Fargason, 808 F.2d at 359; Citizens 

Bank & Trust Co. v. Case, 931 F.2d 1014 (5th Cir. 1991).      

 10. As acknowledged by Chief Judge Lay in McBride v. Coleman, 955 F.2d 571, 582-

83 (8th Cir. 1992): 

“The federal courts must have the inherent authority to enforce executive branch 
compliance with judicial orders which serve to restore to the status quo a party injured as 
a direct result of the government’s contumacious conduct. Otherwise, the judiciary would 
be powerless to impose the most effective remedy for ensuring compliance with its order 
against the most frequent litigant in the federal courts.”         
 

See also Chilcutt v. U.S., 4 F.3d 1313, 1327 (5th Cir 1993) (citing Judge Lay).  

 11. The exercise of inherent authority over parties by a federal court “is particularly 

appropriate for impermissible conduct that adversely impacts the entire litigation.” First Bank of 

Marietta v. Hartford Underwriters Ins. Co., 307 F.3d 501, 516 (6th Cir. 2002).  

 12. A U.S. District Court hearing a particular case possesses the power to enjoin the 

filing of related lawsuits in other courts. Kerotest Manufacturing Co. v. C–O–Two Fire Equipment 

Co., 342 U.S. 180 (1952).  
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III. BENEFITS OF ERISA 
 

13. In an Aug. 1, 2023 publication, the U.S. Chamber of Commerce recognized:   

“For nearly 50 years, the Employee Retirement Income Security Act (ERISA) has provided 
the framework needed to provide a stable employer-sponsored insurance (ESI) system. As 
the single largest source of health benefits in the United States, ESI provides health 
coverage for nearly 160 million American workers and their families. ERISA underpins 
the success of system, playing an important role to keep employer-sponsored health 
coverage accessible and affordable… ERISA works for ESI. This foundation is critical to 
keeping our health care system efficient and cost-effective for tens of millions of American 
workers. For nearly five decades, ERISA has successfully strengthened the ESI system and 
contributed to the growing number of Americans covered by ESI plans.” 
 
14. The legal protections afforded these millions of Americans by ERISA are uniform 

and strict. As noted by the Supreme Court: “ERISA’s primary aim is to protect individuals who 

participate in employee benefit plans” and “[t]o effectuate this goal, Congress established ‘strict 

standards’ of conduct for those with discretionary authority over employee benefit plans.” Cent. 

States, Se. & Sw. Areas Pension Fund v. Cent. Transp., Inc., 472 U.S. 559, 570 (1985). 

IV. PLAINTIFFS’ PETITIONS AND DEFENDANTS’ RESPONSES 
 

15. In reliance upon and in comportment with Supreme Court precedent and prior DOL 

advisory opinions, Plaintiffs design and sponsor single employer employee welfare plans to 

comply with ERISA. The plans (“Partnership Plans”), which collectively provide affordable health 

insurance to more than 30,000 individuals, combine limited partners with common law employees.      

16. In 2018, Plaintiffs petitioned Defendants directly for an advisory opinion, in 

accordance with ERISA Procedure 76-1. Plaintiffs specifically requested acknowledgment by the 

DOL that the Partnership Plans are subject to ERISA, and therefore not subject to regulation by 

state insurance departments.        

 17. Almost immediately after this petition, Defendants undertook an investigation, 

which came to be known as the “Anjo Investigation”, of vendors for the Partnership Plans, 

including (a) Suffolk Administrative Services, LLC (“SAS”), which co-developed, owns, and 
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provides the intellectual property necessary to operate the Partnership Plans; and (b) Providence 

Insurance Company (“PIC”), which provides reinsurance needed to protect and provide financial 

capacity and stability for the self-funded Partnership Plans. Defendants would not have undertaken 

an investigation of these vendors, but for the exercise by Plaintiffs of their right of petition under 

the First Amendment. 

 18. The Anjo Investigation evolved into threats of litigation by Defendants against SAS 

and PIC, as well as Alexander Renfro (“Renfro”), a benefits attorney, former SAS principal, and 

filer of the original advisory opinion request on behalf of Plaintiffs, Arjan Zieger (“Zieger”) and 

William Bryan (“Bryan”), principals in both SAS and PIC (collectively “the Anjo Targets”). These 

threats included allegations and monetary demands which would bankrupt and destroy the business 

reputations of SAS, PIC, and their respective principals.  

 19. Plaintiffs’ second petition was filed with this Court after Defendants issued an 

Advisory Opinion finding the Partnership Plans are not subject to ERISA. Plaintiffs’ First 

Amended Complaint for Declaratory and Injunctive Relief [Doc. 9] (“First Amended Complaint”) 

specifically sought (a) vacatur of the Advisory Opinion as being arbitrary and capricious in 

violation of the Administrative Procedure Act, and (b) an injunction enjoining Defendants from 

refusing to acknowledge the ERISA status of the Partnership Plans. 

 20. Defendants’ direct response to this second petition has largely been unsuccessful. 

This Court vacated the Advisory Opinion and the Fifth Circuit affirmed. The Court issued an 

injunction as to Defendants, which the Fifth Circuit vacated and remanded to this Court for further 

findings rather than reversing outright. Defendants’ Motion for a “do-over” with respect to the 

Advisory Opinion was denied by this Court. Pending before this Court is Plaintiffs’ Motion for 

Summary Judgment as to the injunction. 
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 21. Faced with the prospect of further adverse rulings by this Court and the Fifth 

Circuit, Defendants have now attempted to leverage their threats of litigation against the Anjo 

Targets to indirectly achieve what they have henceforth been unable to directly achieve in this suit 

– an end to Plaintiff’s two petitions. Although the Anjo Targets are not parties to this suit, 

Defendants have expressly tied their fate in imminent and now contemporaneous litigation to the 

abandonment by Plaintiffs of both petitions. Defendants have specifically said they would only 

agree to a settlement of the imminent litigation if Plaintiffs (a) withdraw their request for an 

advisory opinion from DOL as the Partnership Plans, and (b) dismiss this suit. 

 22. The coercion being brought to bear on the Anjo Targets by Defendant is potentially 

devastating not only to The Anjo Targets, but also to Plaintiffs. If SAS and PIC stop doing business 

with Plaintiffs either involuntarily or through financial and reputational ruin in conjunction with 

imminent and now contemporaneous litigation, the Partnership Plans would cease to operate. 

There are no other vendors which provide the services currently provided by the Anjo Targets to 

the Partnership Plans.  The ability of Plaintiffs to offer group health coverage to prospective new 

partners through the Partnership Plans is an important attraction and retention tool, without which 

Plaintiff’s core business of aggregating and marketing large volumes of electronic data would 

suffer significant impairment.        

23. Lest this Court intervene with declaratory and injunctive relief against Defendants 

in this lawsuit, Defendants will likely make the relief sought herein by Plaintiffs moot: the 

Partnership Plans would cease to exist, and the limited partnerships which sponsor them would 

suffer great financial harm. In other words, by doing an end-around of this Court, Defendants 

would accomplish what Defendant’s zealous efforts have heretofore failed to accomplish, an end 

to Plaintiffs’ two petitions protected by the First Amendment. 
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24. This Supplemental Complaint therefore seeks merely to preserve the integrity of 

this lawsuit and maintenance of the status quo as to the injunctive relief already requested in 

Plaintiffs’ First Amended Complaint.  As set forth further in this pleading, Plaintiffs specifically 

seek a supplemental injunction enjoining Defendants from engaging in any conduct against 

Plaintiffs or third parties which is intended to circumvent, moot or otherwise thwart the injunction 

requested in the First Amended Complaint or its issuance by the Court.      

PARTIES 
 

 25. Plaintiffs are limited partnerships aggrieved by the actions of Defendants following 

their AO Request against the Anjo Targets upon whose services Plaintiffs depend in the operation 

of the Partnership Plans, and the General Partner of said partnerships and other similar entities.  

 26. The DOL is an agency of the United States government and has responsibility for 

implementing and enforcing portions of ERISA. It is an “agency” under 5 U.S.C. § 551(1). 

 27. Su is the Acting Secretary of Labor and is sued solely in her official capacity. 

 28. The United States of America is joined as a defendant in this action as permitted by 

5 U.S.C. § 702. 

JURISDICTION AND VENUE 
 

29. Pursuant to 28 U.S.C. § 1331, this Court has subject matter jurisdiction over the 

claims asserted in this Supplemental Complaint because this Supplemental Complaint involves 

claims based on the First Amendment and because the action seeks to prevent the deprivation of 

federal rights.  The relief requested is authorized pursuant to 28 U.S.C. § 1651(a) (injunctive 

relief); 28 U.S.C. §§ 2201 and 2202 (declaratory and other appropriate relief); 42 U.S.C. § 1983 

(deprivation of rights, privileges, and immunities secured by the Constitution); 5 U.S.C. § 702 

(APA); and 42 U.S.C. § 1988 (attorney’s fees and costs).         
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30. The United States has waived its sovereign immunity in this action pursuant to 5 

U.S.C. § 702, 28 U.S.C. § 2201, and 29 U.S.C. § 1132(k). 

31. Venue is proper in this district pursuant to 28 U.S.C. §§ 1391(b) & (e)(1). 

Defendants are U.S. agencies or officers sued in their official capacities; Defendants reside in this 

District; and a substantial part of the events giving rise to this action occurred in this District. 

  HISTORY OF APA VIOLATIONS BY DOL 
  

 32. As emphasized in Texas v. DOL, Civil Action No. 4:24-CV-499 (E.D.Tex. Nov. 

15, 2024), “an agency cannot ‘exercise its authority in a manner that is inconsistent with the 

administrative structure that Congress has enacted into law’ no matter how difficult the issue it 

seeks to address” See FDA v. Brown & Williamson, 529 U.S. 120, 125 (2000).  In addition to the 

findings of this Court and the Fifth Circuit in this suit, federal jurisprudence nevertheless has 

repeatedly found the DOL to have exceeded or abused its statutory authority in violation of the 

APA.  

 33. In New York v. United States Department of Labor, 363 F.Supp.3d 109 (D.D.C. 

2019), the U.S. District Court for the District of Columbia vacated, in part, the DOL rule regarding 

association health plans under ERISA.      

 34. In Chamber of Commerce of United States of America v. United States Department 

of Labor, 885 F.3d 360 (5th Cir. 2018), the Fifth Circuit vacated the DOL’s 2016 “fiduciary rule” 

under ERISA, which purported to expand fiduciaries to include broker-dealers and insurance 

agents in conflict with the plain text of ERISA. 

 35. In Federation of Americans for Consumer Choice, Inc. v. United States Department 

of Labor, Case No. 6:24-cv-163, 2024 WL 3554879 (E.D.Tex. July 25, 2024), the U.S. District 

Court for the Eastern District of Texas stayed the DOL’s 2024 “fiduciary rule” under ERISA, 

Case 4:19-cv-00800-O     Document 69-2     Filed 11/25/24      Page 9 of 294     PageID 1493
Case 3:24-cv-01512-CVR     Document 26-1     Filed 02/18/25     Page 18 of 303



10 
 

which purported to impose ERISA-fiduciary status on “any insurance agent who merely complies 

with state insurance laws when dealing with an ERISA plan member or owner of an [IRA].” 

 36. In American Council of Life Insurers v. United States Department of Labor, Case 

No. 4:24-cv-00482 (N.D.Tex. July 26, 2024), this Court similarly stayed the DOL’s 2024 

“fiduciary rule” under ERISA as conflicting with ERISA.  

37. In American Securities Association v. United States Department of Labor, Case No. 

8:22-cv-330-VMC-CPT, 2023 WL 1967573 (M.D.Fla. Feb. 13, 2023), the U.S. District Court for 

the Middle District of Florida vacated, in part, guidance promulgated by the DOL interpreting its 

ERISA Prohibited Transaction Exemption 2020-02, 85 Fed.Reg. 82798 (Dec. 18, 2020).       

 38. In Nevada v. United States Department of Labor, 275 S.Supp.3d 795 (E.D.Tex. 

2017), the U.S. District Court for the Eastern District of Texas invalidated a 2016 DOL rule 

purporting to interpret the executive, administrative and professional employee exemptions of the 

Fair Labor Standards Act (“FLSA”).    

 39. In Texas v. United States Department of Labor, Case No. 4:24-cv-00499, 2024 WL 

3240618 (E.D.Tex. June 28, 2024), the U.S. District Court for the Eastern District of Texas issued 

a preliminary injunction as to a 2024 DOL rule purporting to interpret the executive, administrative 

and professional employee exemptions of the FLSA.        

 40. In Restaurant Law Center v. DOL, ___ F.4th ___, 2024 WL 3911308 (5th Cir. Aug. 

23, 2024), the Fifth Circuit vacated the DOL’s so-called 80/20/30 Rule that governed how tipped 

employees must be paid under the FLSA.    

41. In New York v. United States Department of Labor, 477 F.Supp.3d 1 (S.D.N.Y. 

2020), the U.S. District Court for the Southern District of New York vacated, in part, a DOL rule 

interpreting the Families First Coronavirus Response Act. 
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     42. In New York v. Scalia, 490 F.Supp.3d 758 (S.D.N.Y. 2020), the U.S. District Court 

for the Southern District of New York vacated, in part, a DOL rule narrowing the definition of 

“joint employer” under the FLSA.    

43. In State of Kansas v. DOL, 2024 WL 3938839 (S.D.Ga. Aug. 26, 2024) the U.S. 

District Court for the Southern District of Georgia issued a preliminary injunction halting the 

effective date of the DOL’s farmworker protection rule. 

44. In Texas v. DOL, Civil Action No. 4:24-CV-499 (E.D.Tex. Nov. 15, 2024), the U.S. 

District Court for the Eastern District of Texas vacated a 2024 DOL rule again purporting to 

interpret the executive, administrative and professional employee exemptions of the FLSA.    

FACTS 
 
 

I. BACKGROUND 
 
 

A. The DMP Plan 
 

45. The primary business purpose of DMP is the production, capture, segregation, 

aggregation, anonymization, organization, and sale to third parties of electronic data generated by 

its partners. 

46.  The generation and aggregation of electronic data transmitted by each limited 

partner of DMP represents the most significant, income-generating commodity which DMP seeks to 

sell to third parties.  

47. As a business seeking to profit from the electronic data generation, aggregation, 

and sales market, DMP must collect and aggregate data generated by as many active users of its 

proprietary software and mobile applications as possible. 

48. The limited partners of DMP are compensated for, control and manage the 

production, capture, segregation, aggregation, and sale of, data they individually produce, 

empowering Limited Partners in a manner not otherwise available to them. 
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49. To attract and retain limited partners willing to contribute the data they generate for 

aggregation and sale, DMP established the DMP Plan. The DMP Plan provides health coverage 

more affordable than found elsewhere in non-ERISA plans, in particular those sold to individuals 

on the various “exchanges” established under the Patient Protection and Affordable Care Act 

(ACA). 

50. Without the DMP Plan as a recruiting and retention tool, DMP would not be able 

to successfully attract and retain limited partners willing to generate and contribute their data as 

working owners for the business purpose of the limited partnership.  

B. LPMS 
 

 51. LPMS is a general partner for DMP and other similar limited liability partnerships 

which rely upon the participation of limited partners to contribute their electronic data for 

aggregation and sale.  

52. Dozens of companies, including DMP, are currently competing with each other to 

gain market share in the user-driven electronic data aggregation space, which is colloquially 

known as “Own Your Data,” or “OYD.” Without the DMP Plan as a recruiting and retention tool, 

DMP would be severely hampered in its ability to compete in OYD, by attracting and retaining 

limited partners willing to generate and contribute their data as working owners for the business 

purpose of the limited partnership.  

C. SAS 
 

53. The Partnership Plans, including the DMP Plan, were established with the 

irreplaceable assistance of SAS. SAS expended resources, time, and expertise to develop 

compliance structures and products tailored to assist LPMS in implementing the novel Partnership 

Plan structure through limited partnerships such as DMP. 
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54. LPMS and DMP do not have the expertise or resources to ensure proper compliance 

with applicable ERISA provisions and regulations of the self-insured group health plans without 

the expertise of SAS. 

55. There are no companies other than SAS able and willing to provide the compliance 

services to plans that utilize the structure of the Partnership Plans. 

D. PIC 
 

56. The Partnership Plans, including the DMP Plan, obtain reinsurance, or stop loss 

insurance, from PIC to cover the potential financial exposure inherent in sponsoring self-insured 

group health plans. 

57. PIC expended resources, time, and expertise to develop insurance and reinsurance 

products tailored to assist LPMS in implementing the Partnership Plans structure through limited 

partnerships such as DMP. 

58. LPMS and DMP do not have the revenues to properly manage the risk of covered 

claims exceeding contributions without the stop loss insurance provided by PIC. 

59. There are no insurance carriers other than PIC willing to underwrite the risk of 

covered claims exceeding contributions to the Partnership Plans.   

E.  What End of Services of SAS and PIC Would Mean to DMP and LPMS    
 

60. Without the services provided by SAS and reinsurance provided by PIC, DMP 

could not continue the DMP Plan and LPMS could not continue the other Partnership Plans. 

61. If the DMP Plan and the Partnership Plans are discontinued, DMP and the other 

LPMS managed limited partnerships would have more difficulty attracting and retaining partners, 

thus threatening the long-term viability their core businesses, which rely upon achieving sufficient 

scale to profitably monetize electronic data. 
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II. PLAINTIFFS PETITION DOL FOR AN ADVISORY OPINION 
 

62. As set forth in ERISA Procedure 76-1, DOL “invites inquiries of individuals or 

organizations affected, directly or indirectly, by the Employee Retirement Income Security Act 

…. as to their status under the Act and as to their status under the Act.”  

63. In 2018, Renfro was retained as legal counsel for LPMS to assist it in pursuing an 

advisory opinion from the DOL concerning a novel application of the “working owner” theory to 

the proposed Partnership Plans. At the time, Renfro was a principal of and salaried consultant to 

SAS, and provided services to LPMS with the consent and participation of SAS, facts which are 

known to the DOL.  

64. On Nov. 8, 2018 (revised on Jan. 15, 2019, and Feb. 27, 2019), Renfro submitted a 

formal Advisory Opinion Request (“AO Request”) under ERISA Procedure 76-1 with the DOL 

on behalf of LPMS, for the Partnership Plans. (See Exhibit A, attached hereto). 

65. The AO Request detailed the legal and factual basis for application of ERISA to 

the Partnership Plans building upon the recognized concept under ERISA of “working owners”, 

including the concepts recognized by the U.S. Supreme Court in Raymond B. Yates, M.D., P.C. 

Profit Sharing Plan v. Hendon, 541 U.S. 1 (2002), and the DOL in Advisory Opinion 99-04A.  

66. As noted in the AO Request, LPMS sought to implement this Plan structure through 

limited partnerships for which LPMS would act as general partner. 

67. Given the novel nature of the structure applicable to limited partnerships, LPMS 

retained Renfro to seek guidance from DOL that the proposed application was consistent with 

ERISA statutes and regulations. 

68. In October 2018, prior to submitting the AO Request, Renfro attended a meeting in 

Washington DC with various DOL representatives to discuss the applicability of ERISA to the 

Partnership Plans. At this meeting, Renfro was representing the interests of LPMS. In attendance 
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at the October meeting and representing the interests of DOL was Preston Rutledge, then Assistant 

Secretary of Labor for the Employee Benefits Security Administration (“EBSA”), the division of 

DOL responsible for ERISA compliance and interpretations. 

69. At the meeting, Renfro and other LPMS representatives explained the Partnership 

Plan structure to DOL representatives and provided high level detail of the goals of the plan and 

the business structure sought to be implemented by LPMS. At this meeting, Assistant Secretary 

Rutledge told the representatives that an Advisory Opinion Request was the best route to ensure 

approval of the Plan by DOL. Renfro drafted and submitted the AO Request after this meeting. 

70. On March 6, 2019, Renfro attended another meeting with various DOL officials in 

Washington DC. Also attending this meeting was then Louisiana Attorney General Jeff Landry, 

who was the lead signatory among seven sitting state Attorneys General of a letter sent to the DOL, 

stressing the urgency of the public health problem that the LPMS structure addressed and 

requesting expedited consideration of the AO Request. (See Exhibit B, attached hereto). 

71. Defendants only became aware of the Anjo Targets through the AO Request. 

III. DEFENDANTS INITIATE ANJO INVESTIGATION AND THREATEN LITIGATION  
 

 72. Within weeks of the March 6, 2019 meeting, Defendants began systematic efforts 

to discredit and dismantle the Partnership Plans. In what came to be known as the “Anjo 

Investigation,” - Defendants began requesting information and issuing subpoenas, starting on April 

19, 2019, as to the Anjo Targets.  

73. Shortly after opening the Anjo Investigation, DOL issued numerous requests for 

information and subpoenas not only to SAS and PIC, but to numerous entities doing business with 

SAS or PIC. (See Exhibit C, attached hereto). The subpoenas were issued despite DOL having 

never posed at the time a single written question or other formal response to the AO Request. 
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74. This lack of interaction on the AO Request is highly unusual for DOL’s advisory 

opinion process, as questions from DOL to the requestor routinely occur following submission of 

an advisory opinion request.  

75. The very existence of the Anjo Investigation both frightened potential Partnership 

Plan vendors and dissuaded them from providing services to the Partnership Plans. It also 

frightened potential vendors and partners from conducting business with SAS and PIC, both 

generally and with respect to Partnership Plans. 

76. Additionally, existing vendors of SAS and PIC reduced or terminated relations with 

SAS and PIC as a result of the Anjo Investigation. 

77. On Nov. 6, 2020, counsel for SAS and PIC sent a letter to all known DOL officials 

involved in the investigation in an effort to seek clarity on the purpose, scope, and need for the 

Anjo Investigation. (See Exhibit D, attached hereto). 

78. On Dec 14, 2020, 20 months after the commencement of the Anjo Investigation, 

Katrina Liu, Trial Attorney, Office of the Solicitor of DOL (also an attorney representing DOL in 

the instant litigation), responded on behalf of DOL with a letter essentially noting DOL’s “ample 

authority to conduct its investigation in order to determine whether ERISA violations have or are 

about to occur” noting that DOL was “not in a position to provide the specific information you 

seek regarding the timing and scope” of the Anjo Investigation. (See Exhibit E, attached hereto). 

79. On Dec. 30, 2020, SAS and PIC responded to Attorney Liu with citations to 

authority showing that, while broad, DOL’s investigatory authority is not as limitless as portrayed 

in her December 14th letter. (See Exhibit F, attached hereto) 

80. SAS and PIC closed their reply letter with yet another request that DOL reconsider 

its inexplicable approach to the Anjo Investigation. Counsel for SAS and PIC noted “In the midst 
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of the harsh economic impacts of this pandemic on all small businesses in America, I would hope 

DOL would reconsider the position taken in your letter.” 

81. The Anjo Investigation ultimately prompted a suit in the U.S. District Court for the 

District of Puerto Rico on Jan. 19, 2021 against Defendants, styled as Suffolk Administrative 

Services, LLC, et al. v. U.S. Department of Labor, et al, Cause No. 3:21-CV-01031. This suit was 

dismissed on March 28, 2022, on the ground of lack of ripeness without addressing the substantive 

merits. 

82. On July 21, 2022, after over three years of seemingly endless subpoenas and 

“investigation,” Defendants finally gave notice to the Anjo Targets as to the substance of its Anjo 

Investigation and alleged violations of ERISA. (See Exhibit G, attached hereto). 

83. After July 21, 2022, the Anjo Targets were engaged in active settlement 

negotiations with Defendants. 

84. Nearly one year later, on June 8, 2023, Defendants submitted their first threat of 

litigation against the Anjo Targets which included an express demand for injunctive and monetary 

relief. (See Exhibit H, attached hereto). 

85. Progress towards settlement between Defendants and the Anjo Targets was very 

slow between June 2023 and January 2024. During this time, Defendants and the Anjo Targets 

entered into several tolling agreements which (1) extended the statute limitations for legal action, 

and (2) precluded Defendants and the Anjo Targets from initiating any legal proceedings with 

respect to the Anjo Investigation. 

86. Under a continuing threat of litigation, Defendants sent the Anjo Targets, on Jan. 

24, 2024, a demand for $15 million, a figure which would severely and negatively impact the 

companies and lead SAS and PIC to file for bankruptcy protection. 
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IV. PLAINTIFFS PETITION FOR RELIEF IN THIS COURT 
 

87. On Feb. 3, 2020, DOL responded to the AO Request by issuing an Advisory 

Opinion finding the Partnership Plans are not subject to ERISA. (See Exhibit I, attached hereto). 

88. This Advisory Opinion was the subject of the First Amended Complaint [Doc. 9] 

filed herein on February 3, 2020. In a Memorandum Opinion and Order [ Doc. 37] dated Sept. 28, 

2020, this Court (a) found the DMP Plan to be a single employer ERISA plan; (b) vacated the 

Advisory Opinion as arbitrary and capricious, and in material conflict with previous DOL advisory 

opinions, in violation of the Administrative Procedure Act (“APA”), 5 U.S.C. § 706(2); and (c) 

enjoined the DOL “from refusing to recognize the ERISA-status of the [DMP Partnership] Plan.” 

On appeal, an Aug. 17, 2022 Opinion [Doc. 44] by the Fifth Circuit affirmed the vacatur of the 

Advisory Opinion but remanded the matter to this Court for further findings to support its 

injunction.    

89. On remand, Defendants filed a Motion to Remand [Doc. 48] with this Court asking 

for a chance at a do-over as to the Advisory Opinion. This Court denied the Motion in an Opinion 

and Order [ Doc. 51] dated Aug. 11, 2023. On Jan. 15, 2024, Plaintiffs filed a Motion for Summary 

Judgment [Doc. 56] and supporting Brief [Doc. 57] to reinstate the injunction enjoining the DOL 

from refusing to recognize the ERISA-status of the DMP Partnership Plan.     

V. DEFENDANTS DIRECTLY TIE FATE OF THREATENED LITIGATION 
AGAINST ANJO TARGETS TO PLAINTIFFS’ PETITIONS 

 

90. Immediately after signaling that certain DOL personnel were adamantly opposed 

to consideration of the AO Request, the DOL initiated the Anjo Investigation. 

91.  As the Anjo investigation got under way, a long-scheduled June 2019 meeting 

between LPMS, Plaintiffs’ representatives, and DOL was abruptly pushed back to July 2019. 

When the postponed meeting finally occurred, it lasted only ten minutes and the representatives 

Case 4:19-cv-00800-O     Document 69-2     Filed 11/25/24      Page 18 of 294     PageID 1502
Case 3:24-cv-01512-CVR     Document 26-1     Filed 02/18/25     Page 27 of 303



19 
 

from DOL demonstrated little interest in continuing discussions with LPMS representatives about 

the Partnership Plans, or the AO Request.  

92. The DOL subpoenaed more than ten entities related to LPMS and DMP as part of 

the Anjo Investigation. 

93. On Jan. 11, 2024, counsel for DMP and LPMS sent a letter to counsel for the DOL 

as to potential settlement discussions in this suit. (See Exhibit J, attached hereto). 

94. In response, the DOL sent an e-mail on February 8, 2024 to DMP, LPMS, SAS, 

PIC, and the individual Defendants proposing “global” settlement discussions as to this suit and 

the threatened litigation against the Anjo Targets. (See Exhibit K, attached hereto).  Counsel for 

DMP, LPMS, and the Anjo Targets replied that although one individual attorney – Jonathan 

Crumly of Freeman, Mathis, & Gary – had at times represented some parties in each matter, the 

parties were nevertheless distinct, sharing no common ownership or control.  Further, Mr. Crumly 

did not and does not represent all of the targets of the Anjo Investigation, and each party was and 

is represented by additional counsel.  Counsel made these facts clear to the DOL, and also stressed 

that no “global settlement” which favored one or more parties at the expense of others would be 

possible, nor could any attorney ethically advise any client to accept demands against its self-

interest in order to assist another, separate client.  The DOL nonetheless pressed for “global 

settlement.” 

95. Thereafter, settlement discussions as to the Anjo Investigation accelerated 

substantially once Plaintiffs and the Anjo Targets agreed to participate in “global settlement 

discussions.” The DOL’s monetary demands for settling with the Anjo Targets lowered 

considerably over the next two months. Even as the demands for settling with the Anjo Targets 
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were lowered, the DOL’s demand as to this suit remained constant – dismiss this suit entirely and 

withdraw the AO Request. 

96. That any settlement with the Anjo Targets was entirely dependent upon the 

dismissal of this suit was made plain in the DOL’s April 26, 2024 demand. The settlement demand 

was $5.5 million as to the Anjo Targets but was contingent upon the withdrawal of the AO Request 

and the dismissal of this suit by Plaintiffs. (See Exhibit L, attached hereto).1 

97. On Friday, May 10, 2024, counsel for the DOL directly stated to counsel for 

Plaintiffs and the Anjo Targets that if this suit was not dismissed, the monetary demands for 

settling threatened litigation against the Anjo Targets would increase. 

98. On Thursday, May 23, 2024, counsel for the DOL repeated that the AO Request 

needed to be withdrawn and this suit needed to be dismissed as part of a settlement with the Anjo 

Targets. Counsel for the DOL stated that either both matters were settled together, or neither matter 

would be settled. 

 
1 Although Federal Rule of Evidence 408 says that evidence of a statement made during 
compromise negotiations is “inadmissible … either to prove or disprove the validity or amount of 
a disputed claim or to impeach a prior inconsistent statement or a contradiction …”, the Rule also 
states that a “court may admit this evidence for another purpose…” Purposes for which a statement 
has been found to be admissible include, as here, the improper use of settlement statements to 
harass or extort another person or entity. See Block v. Washington State Bar Ass’n, 860 F.App’x 
508, 510 (9th Cir. 2021) (“Because the emails were offered to prove [Plaintiff’s] pattern of 
harassment, they were not offered “to prove or disprove the validity or amount of a disputed claim 
or to impeach,” as is required under the rule. Fed. R. Evid. 408(a)”); Collier v. Town of Harvard, 
No. Civ. A.95-11652, 1997 WL 33781338 at *3 n. 10 (D. Mass. March 28, 1997) (“The other 
purpose here, of course, is to show an extortionate scheme”). Since the statements made by the 
DOL are themselves the basis of this Supplemental Complaint, the grounds for their admissibility 
are even more compelling. See Service Employees Int'l Union v. Local 1199, 70 F.3d 647, 654, n. 
7 (1st Cir.1995) (citing Overseas Motors, Inc. v. Import Motors Ltd., Inc., 375 F.Supp. 499, 537 
(E.D.Mich.1974) (“it would also seem reasonable to admit such evidence where the settlement 
negotiations are themselves ... operative facts”), aff'd 519 F.2d 119 (6th Cir.), cert. denied, 423 
U.S. 987 (1975)).          
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99. In an e-mail dated Monday, May 27, 2024, counsel for the DOL again tied the 

settlement with the Anjo Targets to the dismissal of this suit. (See Exhibit M, attached hereto). 

100. On Tuesday, May 28, 2024, counsel for DOL stated that if this suit were not 

dismissed, the DOL’s monetary settlement demand as to the Anjo Targets would increase from 

$5.5 million inclusive of penalties back up to $15 million inclusive of penalties, the last demand 

from the DOL before it tied this suit to the settlement with the Anjo Targets. 

101. On Tuesday, June 11, 2024, counsel for the DOL, responded to an inquiry from 

counsel for the Anjo Targets whether the January 24, 2024 demand of $15 million was still on the 

table if this case was not dismissed. The e-mail responded: “Yes, that January 24 demand is still 

on the table… But we’d have to know relatively soon if your clients are interested in that offer, as 

we’re planning on filing the complaint by the end of the week, and I can’t promise what our client 

would be willing to do once we file.” (See Exhibit N, attached hereto)         

102. Counsel for the Anjo Targets advised the DOL that even if, in order to avoid 

litigation and reputational damage, their clients were willing to accept such a large and 

disproportionate penalty, they would be unable to pay it immediately. The DOL refused to 

entertain a payment schedule that the Anjo Targets were capable of meeting. 

103. Plaintiffs did not agree to undo the findings of this Court by dismissing this lawsuit 

or withdrawing the AO Request. As a result, Defendants now demand payment of $15 million in 

a time frame which would likely bankrupt SAS and PIC to avoid a costly federal complaint against 

them in the U.S. District Court for the District of Puerto Rico. 

104. On Thursday, October 31, 2024, Defendants sent the Anjo Targets, through their 

legal counsel, an e-mail expressly referencing previous settlement negotiations tying this case to 
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the Anjo Investigation and other investigations. (See Exhibit O, attached hereto). The e-mail 

advised: 

“It appears we have reached an impasse. Accordingly, with the tolling period expiring on 
November 6, the Department will prepare to file suit before that date. Please advise as soon as 
possible if anything changes for your clients.  Otherwise, please let us know if you will accept 
service of the complaint on behalf of your clients via email. [emphasis in original].” 
  

Previous e-mails had indicated any suit would be filed in the U.S. District Court for the District of 

Puerto Rico.  

 105. On Nov. 5, 2024, Defendants carried through on their threats by filing suit (“Puerto 

Rico Complaint”) against the Anjo Targets in the U.S. District Court for the District of Puerto 

Rico, styled as Julie A. Su v. Suffolk Administrative Services, LLC; et al., Case 3:24-cv-01512.  

According to the Civil Cover Sheet accompanying the Puerto Rico Complaint, Defendants now 

seek $40,000,000 from the Anjo Targets. 

VI. PLAINTIFFS’ PREDICAMENT 
 

106. As a result of imminent litigation with Defendants, SAS and PIC are considering 

terminating their relationships with the Partnership Plans to avoid bankruptcy. Both Plaintiffs and 

the Anjo Targets fear retaliatory action by Defendants and believe the Defendants’ actions against 

them to be retaliatory in nature.    

107. Even if they do not terminate their relationships with the Partnership Plans, SAS 

and PIC face financial and reputational ruin if Defendants carry through on their threat of imminent 

litigation.    

108. Plaintiffs are not parties to the imminent litigation threatened by Defendants against 

the Anjo Targets, and cannot control or direct the prospective litigation defense. 

109. The choices presented to Plaintiffs by the threats by Defendants against SAS and 

PIC are two-fold. 
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110. One choice is to await the Court’s ruling on Plaintiff’s Motion for Summary 

Judgment in this suit. A likely result of this choice is the end of the Partnership Plans irrespective 

of this Court’s ruling, as the pressure being applied by Defendants against the Anjo Targets, the 

services of which are essential to the continued operation of the Partnership Plans, are likely to 

prove to be more than the Anjo Targets can bear. The immediate victims of this choice would be 

the 30,000 individuals covered by the Partnership Plans who would need to seek health insurance 

coverage elsewhere. 

111. The second choice is the withdrawal of the AO Request and the dismissal of this 

suit. The result of this choice would be to expose the plans to the jurisdiction of state insurance 

laws in each individual state, several of which have already demonstrated hostility toward 

Partnership Plans. This is the result Plaintiffs sought to avoid in making the AO Request and 

petitioning this Court for declaratory and injunctive relief.  

COUNT I: VIOLATION OF FIRST AMENDMENT 
RIGHTS (42 U.S.C. § 1983) AS TO AO REQUEST    

 

112. Plaintiffs incorporate and re-allege the allegations in paragraphs 1 to 111 as if fully 

set forth herein. 

 113. The AO Request was a petition by Plaintiffs protected by the First Amendment of 

the Constitution regarding a matter of public concern, i.e., the applicability of ERISA to single 

employer employee welfare plans providing health coverage to more than 30,000 individuals.     

 114.  Defendants have intentionally undertaken the following actions to obstruct, chill, 

deter, and retaliate against Plaintiffs for submitting the AO Request, and/or to coerce Plaintiffs to 

withdraw the AO Request: 

Case 4:19-cv-00800-O     Document 69-2     Filed 11/25/24      Page 23 of 294     PageID 1507
Case 3:24-cv-01512-CVR     Document 26-1     Filed 02/18/25     Page 32 of 303



24 
 

a. Launching the Anjo Investigation as to the Anjo Targets, which Defendants 

knew, based upon the AO Request, provided services essential to the 

continued operation of the Partnership Plans; 

b. Making unsupported allegations of wrongdoing against the Anjo Targets, 

with inflated monetary demands, and refusing to consider or acknowledge 

evidence provided by the Anjo Targets which largely, if not entirely, refutes 

or mitigates said allegations and monetary demands; 

c. Making exorbitant unwarranted monetary demands on the Anjo Targets, 

under threat of litigation; 

d. Conditioning settlement on achievable terms with the Anjo Targets on the 

withdrawal of the AO Request by Plaintiffs; 

e. Conditioning settlement with the Anjo Targets, after Plaintiffs refused to 

withdraw the AO Request, on a public complaint which threatened to 

jeopardize their reputations in the employee benefits industry; and 

f. Threatening imminent litigation and now filing contemporaneous litigation 

against the Anjo Targets after Plaintiffs refused to withdraw the AO 

Request.    

115. Such actions have been undertaken by Defendants with full knowledge as to their 

potential devastating impact on the Partnership Plans.  

116. Defendants’ unlawful and intentional actions are not justified by a substantial or 

compelling government interest and are not narrowly tailored to serve any such interest. 
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117. As a proximate result of the conduct of Defendants as alleged under this Count, 

Plaintiffs have engaged legal counsel to prepare and prosecute this Supplemental Complaint. 

Accordingly, Plaintiffs have incurred substantial attorney’s fees and costs. 

118. Plaintiffs currently are seeking that this Court reinstate the injunction vacated by 

the Fifth Circuit enjoining the Defendants “from refusing to acknowledge the ERISA-status of the 

[DMP] Plan or refusing to recognize the Limited Partners as working owners of DMP.”  

119. As a direct and result of Defendants’ unlawful conduct as alleged under this Count, 

the DMP Plan and the other Partnership Plans now face imminent, irrevocable, and irreparable 

harm which includes (a) the end of the DMP Plan and Partnership Plans and the termination of 

health insurance for more than 30,000 individual participants; or (b) vulnerability of the DMP Plan 

and Partnership Plans to regulation under state law rather than ERISA. Accordingly, in addition to 

the permanent injunction currently sought in this suit, Plaintiffs also seek and are entitled to a 

permanent injunction enjoining Defendants from engaging in any conduct against Plaintiffs or 

third parties which is intended to circumvent, moot or otherwise thwart the injunction or its 

issuance by this Court.      

COUNT II: VIOLATION OF FIRST AMENDMENT 
RIGHTS (42 U.S.C. § 1983) AS TO THIS SUIT    

 

120. Plaintiffs incorporate and re-allege the allegations in paragraphs 1 to 119 as if fully 

set forth herein. 

 121. The First Amended Complaint, filed herein on Feb. 3, 2020, was a petition protected 

by the First Amendment of the Constitution regarding a matter of public concern, i.e., the 

applicability of ERISA to single employer employee welfare plans providing health coverage to 

more than 30,000 individuals.      
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 122.  Defendants have intentionally undertaken the following actions to obstruct, chill, 

deter, and retaliate against Plaintiffs for filing the First Amended Complaint, and/or to coerce 

Plaintiffs to dismiss this suit: 

a. Making exorbitant unwarranted monetary demands on the Anjo Targets, 

under threat of litigation; 

b. Making unsupported allegations of wrongdoing against the Anjo Targets, 

with inflated monetary demands, and refusing to consider or acknowledge 

evidence provided by the Anjo Targets which largely, if not entirely, refutes 

or mitigates said allegations and monetary demands; 

c. Conditioning settlement on achievable terms with the Anjo Targets on the 

dismissal of this suit by Plaintiffs;  

d. Conditioning settlement with the Anjo Targets, after Plaintiffs refused to 

dismiss this suit, on a public complaint which threatened to jeopardize their 

reputations in the employee benefits industry; and 

e. Threatening imminent litigation and now filing contemporaneous litigation 

against the Anjo Targets because Plaintiffs refused to dismiss this suit. 

123. Such actions have been undertaken by Defendants with full knowledge as to their 

potential devastating impact on the Partnership Plans.  

124. Defendants’ unlawful and intentional actions are not justified by a substantial or 

compelling government interest and are not narrowly tailored to serve any such interest. 

125. As a direct result of the conduct of Defendants as alleged under this Count, 

Plaintiffs have engaged legal counsel to prepare and prosecute this Supplemental Complaint. 

Accordingly, Plaintiffs have incurred substantial attorney’s fees and costs. 
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126. Plaintiffs currently are seeking that this Court reinstate the injunction vacated by 

the Fifth Circuit enjoining the Defendants “from refusing to acknowledge the ERISA-status of the 

[DMP] Plan or refusing to recognize the Limited Partners as working owners of DMP.”  

127. As a direct and result of Defendants’ unlawful conduct as alleged under this Count, 

the DMP Plan and other Partnership Plans now face imminent, irrevocable, and irreparable harm 

which includes (a) the end of the DMP Plan and the Partnership Plans and the termination of health 

coverage for more than 30,000 individual participants or (b) vulnerability of the DMP Plan and 

Partnership Plans to regulation under state law rather than ERISA. Accordingly, in addition to the 

permanent injunction sought by the First Amended Complaint, Plaintiffs also seek and are entitled 

to a permanent injunction enjoining Defendants from engaging in any conduct against Plaintiffs 

or third parties which is intended to circumvent, moot or otherwise thwart the injunction or its 

issuance by the Court.      

COUNT III: CIRCUMVENTION OF COURT’S AUTHORITY 

    

128. Plaintiffs incorporate and re-allege the allegations in paragraphs 1 to 127 as if fully 

set forth herein. 

 129. In the First Amended Complaint, Plaintiffs seek injunctive relief to protect the 

Partnership Plans under ERISA. 

 130. Defendants have intentionally undertaken the following actions to moot the 

injunctive relief sought by Plaintiffs in this action thereby circumventing this Court’s authority to 

provide such relief:    

a. Making exorbitant unwarranted monetary demands on The Anjo Targets, 

under threat of litigation; 

b. Making unsupported allegations of wrongdoing against the Anjo Targets, 

with inflated monetary demands, and refusing to consider or acknowledge 
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evidence provided by the Anjo Targets which largely, if not entirely, refutes 

or mitigates said allegations and monetary demands; 

c. Conditioning settlement on achievable terms with the Anjo Targets on the 

dismissal of this suit;  

d. Conditioning settlement with the Anjo Targets, after Plaintiffs refused to 

dismiss this suit, on a public complaint which threatened to jeopardize their 

reputations in the employee benefits industry; and 

e. Threatening imminent litigation and now filing contemporaneous litigation 

against the Anjo Targets because Plaintiffs refused to dismiss this suit. 

131. Such actions have been undertaken by Defendants with full knowledge as to their 

potential devastating impact on the Partnership Plans.  

132. Defendants’ unlawful and intentional actions are not justified by a substantial or 

compelling government interest and are not narrowly tailored to serve any such interest. 

133. As a proximate result of the conduct of Defendants as alleged under this Count, 

Plaintiffs have engaged legal counsel to prepare and prosecute this Supplemental Complaint. 

Accordingly, Plaintiffs have incurred substantial attorney’s fees and costs. 

134. Plaintiffs currently are seeking that this Court reinstate the injunction vacated by 

the Fifth Circuit enjoining the Defendants “from refusing to acknowledge the ERISA-status of the 

[DMP] Plan or refusing to recognize the Limited Partners as working owners of DMP.”  

135. As a direct result of Defendants’ defiance of this Court’s authority as alleged under 

this Count, the DMP Plan and other Partnership Plans now face imminent, irrevocable, and 

irreparable harm which includes (a) the end of the DMP Plan and the Partnership Plans and the 

termination of health coverage for more than 30,000 individual participants or (b) vulnerability of 
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the DMP Plan and Partnership Plans to regulation under state law rather than ERISA. Accordingly, 

in addition to the permanent injunction sought by the First Amended Complaint, Plaintiffs also 

seek and are entitled to a permanent injunction enjoining Defendants from engaging in any conduct 

against Plaintiffs or third parties which is intended to circumvent, moot or otherwise thwart the 

injunction or its issuance by the Court.      

COUNT IV: VIOLATION OF APA 

136. Plaintiffs incorporate and re-allege the allegations in paragraphs 1 to 135 as if fully 

set forth herein. 

137. Plaintiffs are suffering legal harm because of Defendants’ threats of imminent 

litigation against the Anjo Targets and are otherwise adversely affected or aggrieved by such 

action, within the meaning of 5 U.S.C. § 702.  

138. Under 5 U.S.C. § 706(2)(A) this Court has jurisdiction “[t]o the extent necessary to 

decision and when presented to … hold unlawful and set aside agency action, findings and 

conclusions to be (A) arbitrary, capricious, and abuse of discretion, or otherwise not in accordance 

with law.”  

139. Under 5 U.S.C. § 706(2)(B) this Court has jurisdiction “[t]o the extent necessary to 

decision and when presented to … hold unlawful and set aside agency action, findings and 

conclusions to be (B) contrary to constitutional right, power, privilege, or immunity.” 

140. Under 5 U.S.C. § 706(2)(C) this Court has jurisdiction “[t]o the extent necessary to 

decision and when presented to … hold unlawful and set aside agency action, findings and 

conclusions to be (C) in excess of statutory jurisdiction, authority, or limitations, or short of 

statutory right.”       
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141. Under 5 U.S.C. § 706(2)(D) this Court has jurisdiction “[t]o the extent necessary to 

decision and when presented to … hold unlawful and set aside agency action, findings and 

conclusions to be (D) without observance of procedure required by law.” 

142.  It is a clear abuse of power for Defendants, in violation of 5 U.S.C. § 706(2)(A), 

to sue or threaten imminent litigation against the Anjo Targets, not on the basis of their own actions 

or inactions, or any losses to the plans which they service, but rather to obstruct, chill, deter, and 

retaliate against Plaintiffs for (a) creating the DMP Plan and the Partnership Plans; (b) sending an 

AO Request to Defendants; and (c) filing this suit against Defendants. 

143. It is likewise a clear abuse of power for Defendants, in violation of 5 U.S.C. § 

706(2)(B), to sue or threaten imminent litigation against the Anjo Targets, not on the basis of their 

own actions or inactions, or any losses to the plans which they service, but rather to obstruct, chill, 

deter, and retaliate against Plaintiffs for (a) creating the DMP Plan and the Partnership Plans; (b) 

sending an AO Request to Defendants; and (c) filing this suit against Defendants. 

144. It is also in clear excess of the authority of Defendants, in violation of 5 U.S.C. § 

706(2)(C), for them to sue or threaten imminent litigation against the Anjo Targets, not on the 

basis of their own actions or inactions, or any losses to the plans which they service, but rather to 

obstruct, chill, deter, and retaliate against Plaintiffs for (a) creating the DMP Plan and the 

Partnership Plans; (b) sending an AO Request to Defendants; and (c) filing this suit against 

Defendants. 

145. Plaintiffs currently are seeking that this Court reinstate the injunction vacated by 

the Fifth Circuit enjoining the Defendants “from refusing to acknowledge the ERISA-status of the 

[DMP] Plan or refusing to recognize the Limited Partners as working owners of DMP.”  
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146. As a direct result of Defendants’ unlawful conduct as alleged under this Count, the 

DMP Plan and other Partnership Plans now face imminent, irrevocable, and irreparable harm 

which includes (a) the end of the DMP Plan and the Partnership Plans and the termination of health 

coverage for more than 30,000 individual participants or (b) vulnerability of the DMP Plan and 

Partnership Plans to regulation under state law rather than ERISA. Accordingly, in addition to the 

permanent injunction sought by the First Amended Complaint, Plaintiffs also seek and are entitled 

to a permanent injunction enjoining Defendants from engaging in any conduct against Plaintiffs 

or third parties which is intended to circumvent, moot or otherwise thwart the injunction or its 

issuance by the Court.      

ATTORNEY’S FEES 
 

147. Plaintiffs hereby incorporate and re-allege the allegations in paragraphs 1 to 146 as 

if fully set forth herein. 

148. By reason of the foregoing, Plaintiffs are entitled to recover reasonable and 

necessary attorney’s fees and expenses from Defendants pursuant to 42 U.S.C. § 1988 and the 

inherent power of this Court to issue attorney’s fees as sanctions. 

PRAYER FOR RELIEF 
 

WHEREFORE Plaintiffs demand judgment against Defendants and in favor of Plaintiffs 

as follows: 

A. That this Court declare the conduct of Defendants violated and continues to violate 

the First Amendment, as enforced by 42 U.S.C. § 1983. 

B. That this Court declare the conduct of Defendants violated and continues to violate 

the integrity of this suit. 
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C. That this Court issue a permanent injunction enjoining Defendants engaging in any 

conduct against Plaintiffs or third parties which is intended to circumvent, moot or otherwise 

thwart the injunction sought by the First Amended Complaint. 

D. Award Plaintiffs their reasonable attorneys’ fees, costs, and expenses associated 

with this action pursuant to 42 U.S.C. § 1988 and the inherent power of this Court to issue 

attorney’s fees as sanctions. 

E. Award Plaintiffs such other and further relief as this Court deems necessary and 

proper. 

Respectfully submitted this 25th day of November 2024.  
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/s/ Jonathan D. Crumly, Sr.__________   
Jonathan D. Crumly, Sr. 
Pro Hac Vice 
Freeman Mathis & Gary, LLP 
100 Galleria Parkway, Suite 1600 
Atlanta, GA 30339 
Tel: 770.8180000 
Fax: 770.937.9960 
Email: Jonathan.Crumly@fmglaw.com 
 

Robert G. Chadwick, Jr. 
Texas Bar No. 04056075 
Freeman Mathis & Gary, LLP 
7160 Dallas Parkway, Suite 625 
Plano, Texas 75024 
Tel: 469.895.3003 
Fax: 888.356.3602 
Email: bob.chadwick@fmglaw.com  
 
Michael L Jones 
Texas Bar No. 10929460 
Law Office of Michael Jones 
16901 Dallas Parkway, Suite 202 
Addison, TX 75001 
Tel: 214-954-9700 
Email: mjones@henryandjones.com 
 
Attorneys For Plaintiffs  
 

 
CERTIFICATE OF SERVICE 

 

On November 25, 2024, I electronically filed the foregoing document with the clerk of 

court for the U.S. District Court, Northern District of Texas, using the electronic case filing system 

of the court. I certify that I have served the parties electronically or by another manner authorized 

by Federal Rule of Civil Procedure 5(b)(2). 

 
/s/ Robert G. Chadwick, Jr.__________   
Robert G. Chadwick, Jr. 
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November 8, 2018 

Submitted Electronically via email 

Joseph Canary 

Director, Office of Regulations and Interpretations 

U.S. Department of Labor 

Employee Benefits Security Administration 

Office of Regulations and Interpretations 

200 Constitution Avenue, NW 

Suite N-5655 

Washington, DC 20210 

RE: Request for Advisory Opinion Concerning a Limited Partnership and Its Sponsorship of 

a Single-Employer Self-Insured Group Health Plan 

Dear Director Canary: 

The Law Office of Alexander Renfro (“Renfro”) makes this request for consideration and 

possible issuance of an Advisory Opinion on behalf of our client, LP Management Services, LLC, a 

Georgia Limited Liability Company (“LPMS”).  The primary business purpose of LPMS is to serve as 

General Partner of various Limited Partnerships and manage the day-to-day affairs of these 

Partnerships.  At least one of these Limited Partnerships (the “LP”) desires to sponsor an 

“employee welfare benefit plan” as defined under section 3(1) of the Employee Retirement Income 

Security Act (“ERISA”).  The plan will be organized as a single-employer self-insured group health 

plan that will provide major medical health benefits to LP’s eligible employees, along with LP’s 

limited partners.  On behalf of LP, Renfro hereby seeks confirmation from the Department of Labor, 

Employee Benefits Security Administration (the “Department”) that: 

(1) The single-employer self-insured group health plan sponsored by LP is an “employee

welfare benefit plan” within the meaning of ERISA section 3(1).

(2) The limited partners participating in LP’s single-employer self-insured group health plan

are “participants” within the meaning of ERISA section 3(7).

(3) The single-employer self-insured group health plan sponsored by LP is governed by Title I

of ERISA.
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I. Background 

 

A. Statement of Facts Concerning Corporate Structure of LP 

 

LP is a Limited Partnership duly registered and formed in the State of Georgia. LP’s 

Partnership Agreement appoints LPMS as General Partner and delegates day-to-day business 

management decisions to LPMS, including but not limited to the execution of rental agreements, 

employment contracts, distribution of revenue producing agreements, and grantor decisions to form a 

group health plan.  LP’s Limited Partners (“LPartners”) are individuals who have obtained a Limited 

Partnership Interest (“LPI”) through the execution of a joinder agreement with LP.  LPMS, as General 

Partner, correspondingly counter-executes such agreements, files a resolution on the addition of a new 

LPartner, and updates LP’s partnership information to include the addition of a new LPartner. 

LPartners participate in global management issues through periodic votes of all Partners, as well as 

contribute time and service to revenue-generating activities of LP.  Together, LPMS, as General 

Partner, and LPartners wholly control and operate LP. 

 

LP’s primary business purpose and main source of revenue is the capture, segregation, 

aggregation, and sale to third-party marketing firms of electronic data generated by LPartners who 

share such data with LP.  Participating LPartners install specific software which, among other things, 

tracks the capture of such data by other companies, such as Google or Facebook, and provides access 

of such data to LP.  LP then decides how such data is used and sold to third-party marketing firms, 

generating revenue.  LPartners control and manage the capture, segregation, aggregation, and sale of 

their own data, empowering LPartners in a manner not otherwise available to them when they utilize 

services over the Internet through their computers, phones, televisions, and other devices. 

 

As discussed above, LPartners all gain status as a limited partner in LP by executing a joinder 

agreement, establishing each LPartner’s rights.  These rights are subsequently exercised on a regular 

basis through votes on how aggregated data will be sold or used by LP as well as votes on other 

partnership matters.  Finally, through the sharing of data, LPartners are committing time and service to 

revenue-generating activity on behalf of LP. 

 

LP also employs at least one common law employee to assist the partnership with 

administrative and/or revenue generating services. 

 

B. Statement of Facts Concerning LP’s Single-Employer Self-Insured Group Health Plan 

 

In an effort to attract, retain, and motivate talent in service of LP’s primary business purpose, 

LP will establish a single-employer self-insured group health plan (the “Plan”).  Since this Plan is 

formed and sponsored only by LP – and not in concert with any other employer – the Plan is a single-

employer self-insured group health plan.  LPMS, as the General Partner, serves as the Named 

Fiduciary and Plan Administrator of the Plan. 
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The Plan has a number of third-party vendors which LPMS engages on behalf of LP to 

administer the Plan.  First, LPMS hires a consulting and benefits design firm for guidance and 

assistance with fulfilling plan requirements pursuant to the ERISA and related statutes.  Second, LPMS 

appoints a licensed and bonded Third Party Administrator (“TPA”) to collect funds and allocate funds, 

adjudicate claims, manage claims’ appeals, execute the payment of claims for benefits under the Plan, 

and perform other traditional services performed by a TPA.  Third, LPMS appoints a benefits 

administrator to assist its staff in managing eligibility data and plan participant customer service issues 

on an ongoing basis.  Fourth, LPMS creates a Trust to hold any plan assets related to the Plan.  Finally, 

LPMS obtains a reinsurance policy for the Plan. This reinsurance policy is of a comprehensive and 

specific nature, as described more fully below. 

 

The terms of the Plan are outlined in a Plan Document.  This Plan Document contains 

information on the benefits provided by the Plan to Plan participants, eligibility information, 

instructions on claims for benefits, claims appeals information, coordination of benefits provisions, 

disclaimers concerning certain federal statutes, and other information.  With respect to eligibility, the 

Plan Document notes that both employees and partners are eligible to participate in the Plan.  As 

discussed above, at least one common law employee participates in the Plan, as well as a number of 

LPartners, although not all LPartners participate in the Plan.  LP will pay 100% of the premiums for 

coverage under the Plan for LP’s employees.  LPartners will be 100% responsible for paying their own 

premiums for coverage under the Plan.  According to the enrollment procedures as outlined in the Plan 

Document, annual Open Enrollment periods, as well as Special Enrollment periods as required by law, 

are utilized to permit eligible plan participants to join the Plan. 

 

The aforementioned third-party vendors service the Plan as their delegated duties require. For 

example, the TPA collects monthly premium payments from the Plan’s participants.  The TPA 

allocates these funds appropriately, routing plan assets to the Trust (which is solely controlled by a 

Directed Trustee), paying vendors their fees, and ensuring premium payments are timely made to the 

reinsurance carrier underwriting the Plan’s reinsurance policy.  The TPA withholds a certain amount of 

premium due to the reinsurance carrier covering the Plan in order to expedite payment of claims for 

benefits.  With respect to paying claims for benefits, in cases where the TPA has received and 

approved a claim, the TPA will access the plan assets held in Trust to pay said claim.  Should a claim 

require a payment in excess of the funds available to the TPA on an immediate basis, the TPA 

coordinates with the reinsurance carrier covering the Plan for transmission of additional funds to the 

TPA’s claims-paying account.  Once received, the TPA will continue paying claims. 

 

C. Additional Plan Features  

 

LP is sensitive to prospective concerns with respect to the solvency of its Plan as well as the 

need for credibility of its Named Fiduciary.  To that end, LP has obtained comprehensive and 

extremely well-funded layers of reinsurance policies, and LPMS – as General Partner and Named 

Fiduciary – has obtained a fiduciary liability policy.   
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With respect to the primary reinsurance policy covering the Plan, coverage is obtained from 

first-dollar and to an unlimited degree per the terms of the reinsurance policy.  This policy is supported 

by multiple layers of retrocessionary coverage without a risk corridor by retrocessionaires with an 

excess of $7,000,000,000 in assets to cover risk with respect to the Plan.  LPMS requires the following 

features of any policy it obtains to cover the Plan now or in the future: 

 

Any group health plan sponsored by LP, or by any other entity managed by LPMS and 

which offers ERISA plan participation to its eligible plan participants, including certain 

employees and partners, must first obtain Qualifying Reinsurance Coverage.  

“Qualifying Reinsurance Coverage” means excess/stop loss insurance, indemnity 

insurance for a self-insured plan or employee benefit trust, insurance for a self-insured 

plan or trust, or reinsurance coverage purchased from an excess/stop loss, indemnity, 

insurance, or reinsurance carrier that meets the following requirements: 

 

 The carrier providing Qualifying Reinsurance Coverage must provide the following 

information to LPMS: 

 

o The name, address, and phone number of the carrier; 

o Statement(s) certifying compliance with all requirements described in 

below;   

o A statement of compliance with the reserve requirements described below; 

o A notification of any material changes to the Qualifying Reinsurance 

Coverage.   

 

 The Qualifying Reinsurance Coverage:   

 

o May only be issued by a carrier which establishes and maintains 

retrocessionary coverage from one or more (re)insurer(s) with at least 

$100,000,000 in aggregate equity for any claims which the plan is unable to 

satisfy by reason of a solvency event affecting said carrier’s ability to pay 

claims, to an unlimited degree; 

o Must note on any contract for coverage a definite starting or attachment 

point of such coverage which is conspicuous and clear to the plan member(s) 

prior to purchase of such coverage, and qualifying (re)insurance coverage 

issued on a non-stop loss (re)insurance basis must have a first-dollar starting 

point;  

o Must note on any contract for coverage an unlimited liability of the carrier 

issuing such coverage for benefits covered by such coverage which is 

conspicuous and clear to the plan member(s) prior to purchase of such 

coverage; 

o Must have been approved by one or more regulatory body or bodies duly 

authorized to license and regulate the business of insurance within the 
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United States and/or a member of the National Association of Insurance 

Commissioners, for a minimum of twenty-four months, and been issued to at 

least one insured party for the direct and/or indirect coverage of health 

and/or medical benefits, and in force throughout said period; 

o May only be issued by a carrier which establishes and maintains reserves 

with respect to covered benefits, in an amount recommended (or the mid-

point of multiple recommendations) by an actuary certified by the American 

Academy of Actuaries, consisting of reserves sufficient for: 

 

 Unearned contributions; 

 Benefit liabilities which have been incurred, which have not been 

satisfied, and for which risk of loss has not yet been transferred, and 

for expected administrative costs with respect to such benefit 

liabilities; 

 Any other obligations of the plan; and 

 A margin of error and other fluctuations, taking into account the 

specific circumstances of the plan. 

 

o May only be issued by a carrier which establishes and maintains additional 

reserves of at least $500,000 above the reserves noted above. 

 

 Carriers issuing Qualifying Reinsurance Coverage may demonstrate compliance 

with the reserve requirements described above with alternative reserves in the form 

of a contract of indemnification, lien, bonding, (re)insurance, letter of credit, or 

security.  

 

 Any business of insurance, including but not limited to the obtaining of Qualified 

Reinsurance Coverage, conducted in any State must comply with the insurance laws 

of said State, and obtain all required State approvals. 
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II. Law and Analysis 
 

A. Treatment of a Partner Under ERISA 

 

ERISA provides specific rules and regulations applicable to (1) an “employee welfare benefit 

plan,” (2) “employees,” and (3) “participants” that may participate an “employee welfare benefit plan.”   

 

An “employee welfare benefit plan” is defined as:1 

 

“any plan, fund, or program…established or maintained by an employer…for the purpose of 

providing for its participants or their beneficiaries, through the purchase of insurance or 

otherwise, medical, surgical, or hospital care or benefits…” 

 

 An “employee” is defined as:2 

 

 “an individual employed by an employer.” 

 

 A “participant” is defined as:3 

 

“any employee or former employee of an employer…who is or may become eligible to receive 

a benefit…from an employee benefit plan which covers employees of such employer.” 

 

On its face and without further context provided elsewhere in ERISA, it appears that a partner in a 

partnership is not an “employee” within the meaning of ERISA section 3(6).  Relying on the common 

law definition of an “employee,” a partner also would not be considered an employee.4  If a partner is 

not considered an “employee” for ERISA purposes, a partner cannot be considered a “participant” in 

an ERISA-covered “employee welfare benefit plan.”   

 

DOL Reg. section 2510.3-3(b) confirms that, for limited purposes, a partner is not considered 

an “employee” for purposes of determining the existence of an “employee benefit plan,” which 

includes an “employee welfare benefit plan.”  DOL Reg. section 2510.3-3(b) further explains that a 

“plan without employees” is excluded from the requirements under Title I of ERISA (i.e., a plan 

covering partners is not considered an ERISA-covered plan).  

 

                                                           
1 Section 3(1) of the Employee Income Retirement Security Act (“ERISA”). 

2 ERISA section 3(6). 

3 ERISA section 3(7). 

4 In accordance with the Supreme Court’s ruling in Nationwide Mutual Insurance Company v. Darden, the Department has 

found that the common law standard for determining employee status is whether someone is hired by an employer, with the 

employer having the “right to control and direct” the individual's work. [See DOL Information Letter (May 8, 2006); DOL 

Advisory Opinion 95-29A (Dec. 7, 1995); DOL Advisory Opinion 95-22A (Aug. 25, 1995)].  
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B. A Partner May Be a “Participant” In an ERISA-Covered Single-Employer Plan 

Alongside At Least One Common Law Employee 

 

The Department, however, has concluded that if a partner participates in an employee benefit 

plan along with at least one common law employee, DOL Reg. section 2510.3-3 does not exclude this 

plan from being covered by Title I of ERISA.5  Specifically, the Department has found that a plan 

covering partners (who are considered “working owners”) as well as their non-owner employees 

clearly falls within ERISA’s scope.6  The Department explained that “[t]he definition of ‘plans without 

employees’ in DOL Reg. section 2510.3-3(b) simply defines a limited circumstance in which the only 

parties participating in a benefit arrangement are an individual owner/partner…and declines to deem 

the individual[], in that limited circumstance, as [an] employee[]…for purpose of the regulation.”7  The 

Department explains further that DOL Reg. section 2510.3-3(b) “does not apply, however, outside that 

limited context and, accordingly, does not prevent sole proprietors or other working owners – 

[including partners] – from being participants in broader benefit plan arrangements…”8 

 

The conclusion that partners can participate in an ERISA-covered plan so long as the plan also 

covers at least one common law employee is consistent with the finding of the courts.  For example, 

the Supreme Court in Yates v. Hendon9 found that a plan covering both a “working owner” – including 

a partner in a partnership – and at least one common law employee is governed by ERISA.10  In other 

words, in cases where a benefit plan covers both partners and common law employees, the plan will be 

covered by Title I of ERISA.11    

 

The Fifth Circuit Court of Appeals, in House v. American United Life Insurance Company, also 

concluded that ERISA applies to a benefit arrangement that provided coverage to a firm’s partners that 

also covered the firm’s common law employees without reliance on whether said partner was a 

“working owner.”12  In House, a partnership established a plan that provided disability benefits to both 

employees of the partnership, as well as the partners.  The partnership – as the employer of the 

employees – paid 100% of the premiums for the disability coverage for its employees and 

automatically enrolled them in the plan.  The partners, on the other hand, were responsible for 100% of 

their own premium payments.  The Circuit Court found that despite the differences in the manner in 

                                                           
5 83 Fed. Reg. 614, 621 (Jan. 5, 2018). 

6 Id. 

7 Id.; see also, 83 Fed. Reg. 28912, 28930 (June 21, 2018). 

8 Id. 
9 41 U.S. 1 (2004). 

10 Id. at 9. 

11 Id. 

12 499 F.3d 443 (5th Cir. 2007). 
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which premiums were paid, the partnership established a comprehensive employee welfare benefit 

plan covering both partners and employees, thus creating a single-employer ERISA-covered plan.13   

 

In our opinion, House is instructive because of its similarities to our facts described in Section 

I.B. above, where LPartners will be required to pay their own premiums for the self-insured group 

health plan coverage sponsored by LP, while LP will pay 100% of the premiums for eligible 

employees, who are automatically enrolled in the plan.  Based on the conclusion in House, the 

Supreme Court in Yates, and the Department’s interpretations as set forth in proposed and final 

regulations, it is clear that LPartners may permissibly be considered “participants” in an ERISA-

covered plan so long as at least one common law employee participates in the plan. 

 

It is also clear that the single-employer self-insured group health plan sponsored by LP – acting 

in the capacity of an employer – to provide medical health benefits to LP’s common law employees 

and limited partners is an “employee welfare benefit plan” within the meaning of ERISA section 3(1).  

As a result, because both LP’s employees and LPartners may permissibly participate in this single-

employer ERISA-covered “employee welfare benefit plan,” the plan would be governed by Title I of 

ERISA. 

 

C. A Partner Has Dual Status as an “Employer” and “Employee” and Thus May Be 

Considered a “Participant” In an ERISA-Covered Plan 

 

In line with the reasoning discussed above, the Department has concluded that a partner may have 

dual status as an “employer” and an “employee,” and thus, permissibly be considered a “participant” in an 

ERISA-covered plan.14  Specifically, the Department opined that ERISA section 401(a)(2), ERISA section 

403(b)(3)(A), ERISA section 408, ERISA section 4001(b)(1), ERISA section 4021(b)(9), and ERISA 

section 4022(b)(5)(A) all serve as indications that “working owners” – including partners – may be 

considered “participants” for purposes of ERISA coverage.15  The Department has found that there is a 

clear Congressional design to include “working owners” – including partners – within the definition of 

“participant” for purposes of Title I of ERISA.16 
 

 Based on the foregoing, it is clear that LPartners may permissibly be considered “participants” in 

LP’s single-employer self-insured group plan.  In addition, because the Plan is considered an “employee 

welfare benefit plan” within ERISA section 3(1), the Plan would be governed by Title I of ERISA. 

 

D. For Purposes of ERISA, a Partner Should Be Defined as an Individual Who Commits 

Time to and Performs Services on Behalf of the Partnership  

 

                                                           
13 Id. at 451-452. 

14 DOL Adv. Op. 99-04A (Feb. 4, 1999).   

15 Id.; see also, 83 Fed. Reg. at 621 (Jan. 5, 2018) and 83 Fed. Reg. at 28930 (June 21, 2018). 

16 Id.  
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The fact that a partner is considered a “working owner” must not be confused with the 

definition of a “working owner” under the Department’s final association health plan (AHP) 

regulations.17  Under the final AHP regulations, a “working owner” – which in the case of the final 

AHP regulations is a self-employed individual with no employees – means an individual who (1) has 

an ownership right in a “trade or business,” regardless of whether the “trade or business” is 

incorporated or unincorporated, (2) earns wages or self-employment income from the “trade or 

business,” and (3) works at least 20 hours a week (or 80 hours per month) providing personal services 

to the “trade or business” or earns income from the “trade or business” that at least equals the 

“working owner’s” cost of the health coverage.18   

 

As discussed above, the Department and the Supreme Court have concluded that a “working 

owner” may also include a partner in a partnership.  Although the term “partner” is not specifically 

defined in ERISA, ERISA section 732(d) contemplates a partner participating in a group health plan.  

Section 732(d) is relevant in cases where partners are the only participants in a group health plan, 

which would cause the plan to fall outside of Title I of ERISA (as required under DOL Reg. section 

2510.3-3(b)).  However, ERISA section 732(d) is also guiding on how a partner should be defined for 

purposes of participating in a group health plan, regardless of whether the plan is governed by Title I 

of ERISA or not.  Stated differently, ERISA section 732(d)’s reference to and description of a partner 

serves to define a partner participating in a “plan without employees,” as well as a partner who may 

permissibly participate in an ERISA-covered plan alongside at least one common law employee.   

 

The regulations implementing ERISA 732(d) provide that for purposes of treating a partner as 

an “employee” – and thus a “participant” in a group health plan subject to the requirements under Part 

7 of ERISA – the “the term employee includes any bona fide partner.”19  The implementing regulations 

go on to state that “whether or not an individual is a bona fide partner is determined based on all the 

relevant facts and circumstances, including whether the individual performs services on behalf of the 

partnership.”20 

 

Although a “bona fide partner” is not further defined in ERISA or its implementing regulations, 

the term “bona fide partner” can be found elsewhere in federal law, specifically in guidance from the 

Internal Revenue Service (“IRS”).21  According to the IRS, a bona fide partner is an individual with 

rights in a partnership, who exercises said rights, and who commits time and service to the 

partnership.22  The consistency between the IRS’s definition of a bona fide partner and the manner in 

                                                           
17 See 83 Fed. Reg. 28912 et. seq. (June 21, 2018). 

18 DOL Reg. section 2510.3-5(e)(2). 

19 DOL Reg. section 2590.732(d)(2). 

20 Id. 

21 See Rev. Rul. 69-184. 

22 Id. 
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which the Department described a bona fide partner in ERISA section 732(d) implementing 

regulations supports the interpretation that for purposes of ERISA, a partner should be defined as “an 

individual who commits time to and performs services on behalf of the partnership.”   

 
 In our opinion, LPartners satisfy the definition of a “bona fide partner.”  LPartners have actual 

rights in LP as dictated in both LP’s Partnership Agreement and the joinder to said agreement signed 

by each LPartner.  LPartners regularly exercise these rights in periodic votes on partnership business.  

Finally, LPartners contribute time and energy to LP by sharing data and assisting in LP’s primary 

business purpose and revenue generation activity.  The time and services contributed by LPartners 

comprise the sole means of revenue generation of LP. In other words, without this activity, LP would 

not earn revenue or survive as an entity. By these acts, LPartners meet both the IRS’s and the 

Department’s standards to qualify as bona fide partners. 

 

III. Request for Determination 

 
Based on the foregoing, Renfro respectfully asks that the Department to confirm that: 

 

(1) The single-employer self-insured group health plan sponsored by LP is an “employee 

welfare benefit plan” within the meaning of ERISA section 3(1). 

 

(2) LPartners participating in LP’s single-employer self-insured group health plan are 

“participants” within the meaning of ERISA section 3(7). 

 

(3) The single-employer self-insured group health plan sponsored by LP is governed by Title I 

of ERISA. 

 
 

Thank you in advance for considering this request.  Please do not hesitate to contact me with 

any questions, or with any request for additional information.  

 

 

     Respectfully submitted, 

 

 

 

 

     ALEXANDER T. RENFRO, JD, LLM 
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State of Louisiana 
DEPARTMENT OF JUSTICE 

OFFICE OF THE ATTORNEY GENERAL 
P.O. BOX 94005 
BATON ROUGE 

70804-9005 

 

February 21, 2019 

The Honorable Alexander Acosta  

Secretary of Labor 

200 Constitution Ave. NW 

Washington, DC 20210 

executivesecretariat@dol.gov 

Dear Mr. Secretary: 

We, the undersigned Attorneys General of Louisiana, Arkansas, Georgia, Indiana, 

Nebraska, S. Carolina, and Texas, have recently become aware of a request for an 

Advisory Opinion (“AO”) made to the Department of Labor (“DOL”) on behalf of LP 

Management Services, L.L.C.  

We are interested in this request and encourage the DOL to respond as soon as 

possible. The AO sought by LP Management Services provides an alternative for 

expanded access to ERISA plans. We support the intent behind the request and find 

its legal arguments well-reasoned and thorough, but interpretation and enforcement 

of ERISA falls under the exclusive authority of the DOL Guidance from DOL would, 

nevertheless, provide much needed direction to states assessing applicability of their 

own insurance regulations in similar circumstances. States would retain meaningful 

regulatory oversight, because so long as the McCarran Ferguson Act of 1945 remains 

law, states will have primary authority over insurance business conducted within 

their borders. We do not seek or support repeal of McCarran Ferguson, inasmuch as 

ERISA-subject plans have worked well alongside it for more than forty years. 

We have a strong interest in the DOL’s response to the AO request for three principal 

reasons: 

● More than fifteen million Americans who are self-employed or work for small 

businesses and earn too much to qualify for Patient Protection and Affordable 

Care Act (“ACA,” or “Obamacare”) subsidies are currently uninsured or under-

insured due to the unavailability of affordable coverage. The considerable efforts 

by the Administration to bring relief to these people have thus far been of limited 

effect, primarily due to the actions of obstructionist states. 
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● An AO confirming the validity of the structure described in the request would 

add much-needed health coverage options for these hard-working Americans, and 

would not negatively impact anyone. No plan offered in reliance on the proposed 

AO could discriminate against people with pre-existing conditions or fail to offer 

dependent coverage through age 26. Although some (likely including the plaintiffs 

in the anti-AHP suit) will claim that anything which provides an alternative to 

ACA is a threat to those people who have benefitted from it, we strongly disagree. 

Younger, healthier people who pay for their own health coverage cannot be “lured 

away” from ACA because they have already left -- by the millions. And people 

whose combination of health and economic status make them ACA “winners” will 

continue to enjoy its protections and subsidies, unless and until Congress passes 

an alternative.  

● Because the demand for affordable health coverage is so acute, many non-ACA 

“solutions” have already appeared in the nationwide marketplace. We put 

“solutions” in quotes, because we believe many of these alternatives are ill-

conceived, underfunded, and in some cases constitute outright consumer fraud. 

The bulk of LP Management’s AO request is not spent asking the DOL to relax its 

regulatory authority. To the contrary, asks the DOL to establish solvency and 

fiduciary requirements where none currently exist for ERISA-subject plans and 

makes specific recommendations for these protections. With such specific 

requirements in place, the DOL and state Departments of Insurance could focus 

their resources on needed enforcement actions against ill-funded plans and bad 

actors. Safe harbor guidelines for solvency and fiduciary requirements will also 

encourage more reputable and financially-stable companies to enter the expanded 

ERISA market - which will in turn increase competition and choice, and drive 

down costs. 

We believe a timely and favorable response to the AO request could provide a valuable 

and much-needed alternative for those citizens adversely impacted by the ACA. While 

providing government-paid health care to certain citizens, Obamacare stripped away 

coverage from many millions of working Americans who formerly paid for their own 

health insurance but can no longer afford it due to ACA-driven premium increases in 

excess of 200%. We attach for your reference a recent opinion column written by 

former New York Lieutenant Governor Betsy McCaughey, which concisely 

articulates this dilemma as well as the hurdles faced by those of us who are trying to 

do something about it.  

In the absence of legislative solutions to this crisis, various other measures have 

become necessary. Ours are among the twenty states that joined as plaintiffs in 

Texas, et al. v. United States, et al., and we were very gratified by the recent ruling 

by District Judge Reed O’Connor in the Northern District of Texas finding that ACA 

is unconstitutional. It is our hope and expectation that this decision will be upheld.  

Congress will thus be compelled to find a solution which, while preserving some of 

the positive aspects of ACA (including protections for people with pre-existing 
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medical conditions), will once again allow self-employed middle-class Americans to 

access quality, affordable health coverage.  

But Judge O’Connor’s ruling has been appealed, and appeals take time. It could take 

years for the case to run its course. For this reasons and others, we find it unlikely 

that a constructive and successful ACA replacement process can take place in 

Congress sooner than 2021. We must therefore continue to search for interim 

solutions. 

We strongly supported the October 2017 Presidential Executive Order Promoting 

Healthcare Choice and Competition Across the United States and the regulatory 

actions that followed. We were particularly encouraged by the DOL’s Rule expanding 

access to Association Health Plans (AHPs) because ERISA-subject plans are proven 

solutions that have largely spared more than 160 million Americans from the 

negative impacts of ACA. But we were disappointed when twelve of our fellow 

Attorneys General sued the DOL seeking to block the AHP Rule, despite the great 

deference shown in it to the individual states as to how - and whether - they may 

allow AHP expansion in each of their jurisdictions. It is apparently not enough for 

these states to block AHP expansion within their own borders; they seek to prevent 

all other states, including ours, from accessing solutions to a problem that no one can 

deny exists. 

Based upon the questions and comments from Judge Bates at the January 24 

hearing, along with the determination of the plaintiffs to accept nothing less than 

complete rescission of AHP expansion, it appears likely that the DOL will be forced 

to continue defending the Rule for some time. Our states include those that filed an 

amicus brief in support of the DOL, and we will encourage additional Attorneys 

General to join us in subsequent actions. 

Thank you for your consideration.  

Respectfully yours, 

 

 
Jeff Landry 

Louisiana Attorney General  

 

 
Leslie Rutledge 

Arkansas Attorney General 

 
Chris Carr 

Georgia Attorney General 

 
Curtis T. Hill, Jr. 

Indiana Attorney General 

Case 4:19-cv-00800-O     Document 69-2     Filed 11/25/24      Page 46 of 294     PageID 1530
Case 3:24-cv-01512-CVR     Document 26-1     Filed 02/18/25     Page 55 of 303



 

 

 
Doug Peterson 

Nebraska Attorney General 

 

 
Alan Wilson 

South Carolina Attorney General 

 

 

 

 
Ken Paxton 

Texas Attorney General 

 

 

 

 

 

 

 

Attachments:  

● LP Management Services LLC Advisory Opinion Request, 1/15/2019 

● Betsy McCaughey, “Democrats Are Waging War Against Affordable Health 

Insurance,” 12/18/2018 New York Post 
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November 8, 2018 

Revised as of January 15, 2019 

Submitted Electronically via email 

 

Joseph Canary 

Director, Office of Regulations and Interpretations 

U.S. Department of Labor 

Employee Benefits Security Administration 

Office of Regulations and Interpretations 

200 Constitution Avenue, NW 

Suite N-5655 

Washington, DC 20210 

 

RE: Request for Advisory Opinion Concerning a Limited Partnership and Its Sponsorship of 

a Single-Employer Self-Insured Group Health Plan 

 

Dear Director Canary: 

 

The Law Office of Alexander Renfro (“Renfro”) makes this request for consideration and 

possible issuance of an Advisory Opinion on behalf of our client, LP  Management Services, LLC, a 

Georgia Limited Liability Company (“LPMS”).  The primary business purpose of LPMS is to serve as 

General Partner of various Limited Partnerships and manage the day-to-day affairs of these 

Partnerships.  At least one of these Limited Partnerships (the “LP”) desires to sponsor an “employee 

welfare benefit plan” as defined under section 3(1) of the Employee Retirement Income Security Act 

(“ERISA”).  The plan will be organized as a single-employer self-insured group health plan that will 

provide major medical health benefits to LP’s eligible employees, along with LP’s limited partners.  

On behalf of LP, Renfro hereby seeks confirmation from the Department of Labor, Employee Benefits 

Security Administration (the “Department”) that: 

 

(1) The single-employer self-insured group health plan sponsored by LP is an “employee 

welfare benefit plan” within the meaning of ERISA section 3(1). 

 

(2) The limited partners participating in LP’s single-employer self-insured group health plan 

are “participants” within the meaning of ERISA section 3(7). 

 

(3) The single-employer self-insured group health plan sponsored by LP is governed by Title I 

of ERISA. 

 

Renfro and LP recognize that any contemplated expansion of the traditional scope of ERISA, 

even if permissible under the existing statutes, may raise concerns at the Department as to the 

potential for plan failure(s), whether due to ill-conceived structure, inadequate (re)insurance reserves, 
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fraud, or some combination of these and other factors.  We share these concerns, and LP has strong 

safeguards - which are described in detail below - in place to address each partnership plan 

vulnerability.  LP anticipates that if the Department provides the confirmations requested above, it 

will do so in explicit consideration of all the specific facts and circumstances provided herein, and that 

neither LP nor any other ERISA plan sponsor will be able to rely upon a favorable Advisory Opinion 

unless all such safeguard standards are met or exceeded. 

Further, while Renfro and LP have gone to considerable effort to foresee and guard against all 

possible causes of plan failure, we welcome input from the Department as to any additional areas of 

concern and solutions thereto.  Such solutions could be incorporated into LP’s manual of Standard 

Operating Procedures, as well into a further revision of this request (and any subsequent Advisory 

Opinion).  Finally, we believe that while an Advisory Opinion is the appropriate first step toward 

defining allowable uses of partnerships as ERISA plan sponsors, it should perhaps be followed by 

informal Department guidance, and/or rulemaking in accordance with the Administrative Procedures 

Act, primarily in order to strengthen the enforceability of the safeguard requirements.   

 

 

 

I. Background 

 

A. Statement of Facts Concerning Corporate Structure of LP 

 

LP is a Limited Partnership duly registered and formed in the State of Georgia. LP’s 

Partnership Agreement appoints LPMS as General Partner and delegates day-to-day business 

management decisions to LPMS, including but not limited to the execution of rental agreements, 

employment contracts, distribution of revenue producing agreements, and grantor decisions to form a 

group health plan.  LP’s Limited Partners (“LPartners”) are individuals who have obtained a Limited 

Partnership Interest (“LPI”) through the execution of a joinder agreement with LP.  LPMS, as General 

Partner, correspondingly counter-executes such agreements, files a resolution on the addition of a new 

LPartner, and updates LP’s partnership information to include the addition of a new LPartner. 

LPartners participate in global management issues through periodic votes of all Partners, as well as 

contribute time and service to revenue-generating activities of LP.  Together, LPMS, as General 

Partner, and LPartners wholly control and operate LP. 

 

LP’s primary business purpose and main source of revenue is the capture, segregation, 

aggregation, and sale to third-party marketing firms of electronic data generated by LPartners who 

share such data with LP.  Participating LPartners install specific software which, among other things, 

tracks the capture of such data by other companies, such as Google or Facebook, and provides access 

of such data to LP.  LP then decides how such data is used and sold to third-party marketing firms, 

generating revenue.  LPartners control and manage the capture, segregation, aggregation, and sale of 
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their own data, empowering LPartners in a manner not otherwise available to them when they utilize 

services over the Internet through their computers, phones, televisions, and other devices. 

 

As discussed above, LPartners all gain status as a limited partner in LP by executing a joinder 

agreement, establishing each LPartner’s rights.  These rights are subsequently exercised on a regular 

basis through votes on how aggregated data will be sold or used by LP as well as votes on other 

partnership matters.  Finally, through the sharing of data, LPartners are committing time and service to 

revenue-generating activity on behalf of LP. 

 

LP also employs at least one common law employee to assist the partnership with 

administrative and/or revenue generating services. 

 

B. Statement of Facts Concerning LP’s Single-Employer Self-Insured Group Health Plan 

 

In an effort to attract, retain, and motivate talent in service of LP’s primary business purpose, 

LP will establish a single-employer self-insured group health plan (the “Plan”).  Since this Plan is 

formed and sponsored only by LP – and not in concert with any other employer – the Plan is a single-

employer self-insured group health plan.  LPMS, as the General Partner, serves as the Named 

Fiduciary and Plan Administrator of the Plan. 

 

The Plan has a number of third-party vendors which LPMS engages on behalf of LP to 

administer the Plan.  First, LPMS hires a consulting and benefits design firm for guidance and 

assistance with fulfilling plan requirements pursuant to the ERISA and related statutes.  Second, LPMS 

appoints a licensed and bonded Third Party Administrator (“TPA”) to collect funds and allocate funds, 

adjudicate claims, manage claims’ appeals, execute the payment of claims for benefits under the Plan, 

and perform other traditional services performed by a TPA.  Third, LPMS appoints a benefits 

administrator to assist its staff in managing eligibility data and plan participant customer service issues 

on an ongoing basis.  Fourth, LPMS creates a Trust to hold any plan assets related to the Plan.  Finally, 

LPMS obtains a reinsurance policy for the Plan. This reinsurance policy is of a comprehensive and 

specific nature, as described more fully below. 

 

The terms of the Plan are outlined in a Plan Document.  This Plan Document contains 

information on the benefits provided by the Plan to Plan participants, eligibility information, 

instructions on claims for benefits, claims appeals information, coordination of benefits provisions, 

disclaimers concerning certain federal statutes, and other information.  With respect to eligibility, the 

Plan Document notes that both employees and partners are eligible to participate in the Plan.  As 

discussed above, at least one common law employee participates in the Plan, as well as a number of 

LPartners, although not all LPartners participate in the Plan.  LP will pay 100% of the premiums for 

coverage under the Plan for LP’s employees.  LPartners will be 100% responsible for paying their own 

premiums for coverage under the Plan.  According to the enrollment procedures as outlined in the Plan 
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Document, annual Open Enrollment periods, as well as Special Enrollment periods as required by law, 

are utilized to permit eligible plan participants to join the Plan. 

 

The aforementioned third-party vendors service the Plan as their delegated duties require. For 

example, the TPA collects monthly premium payments from the Plan’s participants.  The TPA 

allocates these funds appropriately, routing plan assets to the Trust (which is solely controlled by a 

Directed Trustee), paying vendors their fees, and ensuring premium payments are timely made to the 

reinsurance carrier underwriting the Plan’s reinsurance policy.  The TPA withholds a certain amount of 

premium due to the reinsurance carrier covering the Plan in order to expedite payment of claims for 

benefits.  With respect to paying claims for benefits, in cases where the TPA has received and 

approved a claim, the TPA will access the plan assets held in Trust to pay said claim.  Should a claim 

require a payment in excess of the funds available to the TPA on an immediate basis, the TPA 

coordinates with the reinsurance carrier covering the Plan for transmission of additional funds to the 

TPA’s claims-paying account.  Once received, the TPA will continue paying claims. 

 

C. Additional Plan Features  

 

LP is sensitive to prospective concerns with respect to the solvency of its Plan as well as the 

need for credibility of its Named Fiduciary.  To that end, LP has obtained comprehensive and 

extremely well-funded layers of reinsurance policies, and LPMS – as General Partner and Named 

Fiduciary – has obtained a fiduciary liability policy.   

 

With respect to the primary reinsurance policy covering the Plan, coverage is obtained from 

first-dollar and to an unlimited degree per the terms of the reinsurance policy.  This policy is supported 

by multiple layers of retrocessionary coverage without a risk corridor by retrocessionaires with an 

excess of $7,000,000,000 in assets to cover risk with respect to the Plan.  LPMS requires the following 

features of any policy it obtains to cover the Plan now or in the future: 

 

Any group health plan sponsored by LP, or by any other entity managed by LPMS and 

which offers ERISA plan participation to its eligible plan participants, including certain 

employees and partners, must first obtain Qualifying Reinsurance Coverage.  

“Qualifying Reinsurance Coverage” means excess/stop loss insurance, indemnity 

insurance for a self-insured plan or employee benefit trust, insurance for a self-insured 

plan or trust, or reinsurance coverage purchased from an excess/stop loss, indemnity, 

insurance, or reinsurance carrier that meets the following requirements: 

 

● The carrier providing Qualifying Reinsurance Coverage must provide the following 

information to LPMS: 

 
o The name, address, and phone number of the carrier; 
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o Statement(s) certifying compliance with all requirements described in 

below;   
o A statement of compliance with the reserve requirements described below; 
o A notification of any material changes to the Qualifying Reinsurance 

Coverage.   

 
● The Qualifying Reinsurance Coverage:   

 
o Must (re)insure, without limitation, all benefits covered by the Group Health 

Plan which it (re)insures.  Plan and Reinsurance coverage must be identical 

as to benefits and limitations.   
o May only be issued by a carrier which establishes and maintains 

retrocessionary coverage from one or more (re)insurer(s) with at least 

$100,000,000 in aggregate equity for any claims which the plan is unable to 

satisfy by reason of a solvency event affecting said carrier’s ability to pay 

claims, to an unlimited degree; 
o Must note on any contract for coverage a definite starting or attachment 

point of such coverage which is conspicuous and clear to the plan member(s) 

prior to purchase of such coverage, and qualifying (re)insurance coverage 

issued on a non-stop loss (re)insurance basis must have a first-dollar starting 

point;  
o Must note on any contract for coverage an unlimited liability of the carrier 

issuing such coverage for benefits covered by such coverage which is 

conspicuous and clear to the plan member(s) prior to purchase of such 

coverage; 
o Must have been approved by one or more regulatory body or bodies duly 

authorized to license and regulate the business of insurance within the 

United States and/or a member of the National Association of Insurance 

Commissioners, for a minimum of twenty-four months, and been issued to at 

least one insured party for the direct and/or indirect coverage of health 

and/or medical benefits, and in force throughout said period; 
o May only be issued by a carrier which establishes and maintains reserves 

with respect to covered benefits, in an amount recommended (or the mid-

point of multiple recommendations) by an actuary certified by the American 

Academy of Actuaries, consisting of reserves sufficient for: 

 
▪ Unearned contributions; 
▪ Benefit liabilities which have been incurred, which have not been 

satisfied, and for which risk of loss has not yet been transferred, and 

Case 4:19-cv-00800-O     Document 69-2     Filed 11/25/24      Page 52 of 294     PageID 1536
Case 3:24-cv-01512-CVR     Document 26-1     Filed 02/18/25     Page 61 of 303



The Law Office of Alexander Renfro 

6 
   
  3200 West End Avenue, Suite 500 
  Nashville, TN 37204 
  214-734-3330 
  alexander.renfro@gmail.com 

for expected administrative costs with respect to such benefit 

liabilities; 
▪ Any other obligations of the plan; and 
▪ A margin of error and other fluctuations, taking into account the 

specific circumstances of the plan. 

 
o May only be issued by a carrier which establishes and maintains additional 

reserves of at least $500,000 above the reserves noted above. 

 
● Carriers issuing Qualifying Reinsurance Coverage may demonstrate compliance 

with the reserve requirements described above with alternative reserves in the form 

of a contract of indemnification, lien, bonding, (re)insurance, letter of credit, or 

security.  

 
● Any business of insurance, including but not limited to the obtaining of Qualified 

Reinsurance Coverage, conducted in any State must comply with the insurance laws 

of said State, and obtain all required State approvals. 
 

 

II. Law and Analysis 

 

A. Treatment of a Partner Under ERISA 

 

ERISA provides specific rules and regulations applicable to (1) an “employee welfare benefit 

plan,” (2) “employees,” and (3) “participants” that may participate an “employee welfare benefit plan.”   

 

An “employee welfare benefit plan” is defined as:
1
 

 

“any plan, fund, or program…established or maintained by an employer…for the purpose of 

providing for its participants or their beneficiaries, through the purchase of insurance or 

otherwise, medical, surgical, or hospital care or benefits…” 

 

 An “employee” is defined as:
2
 

 

 “an individual employed by an employer.” 

 

                                                           
1 Section 3(1) of the Employee Income Retirement Security Act (“ERISA”). 
2 ERISA section 3(6). 
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 A “participant” is defined as:
3
 

 

“any employee or former employee of an employer…who is or may become eligible to receive 

a benefit…from an employee benefit plan which covers employees of such employer.” 

 

On its face and without further context provided elsewhere in ERISA, it appears that a partner in a 

partnership is not an “employee” within the meaning of ERISA section 3(6).  Relying on the common 

law definition of an “employee,” a partner also would not be considered an employee.
4
  If a partner is 

not considered an “employee” for ERISA purposes, a partner cannot be considered a “participant” in 

an ERISA-covered “employee welfare benefit plan.”   

 

DOL Reg. section 2510.3-3(b) confirms that, for limited purposes, a partner is not considered 

an “employee” for purposes of determining the existence of an “employee benefit plan,” which 

includes an “employee welfare benefit plan.”  DOL Reg. section 2510.3-3(b) further explains that a 

“plan without employees” is excluded from the requirements under Title I of ERISA (i.e., a plan 

covering partners is not considered an ERISA-covered plan).  

 

B. A Partner May Be a “Participant” In an ERISA-Covered Single-Employer Plan 

Alongside At Least One Common Law Employee 

 

The Department, however, has concluded that if a partner participates in an employee benefit 

plan along with at least one common law employee, DOL Reg. section 2510.3-3 does not exclude this 

plan from being covered by Title I of ERISA.
5
  Specifically, the Department has found that a plan 

covering partners (who are considered “working owners”) as well as their non-owner employees 

clearly falls within ERISA’s scope.
6
  The Department explained that “[t]he definition of ‘plans without 

employees’ in DOL Reg. section 2510.3-3(b) simply defines a limited circumstance in which the only 

parties participating in a benefit arrangement are an individual owner/partner…and declines to deem 

the individual[], in that limited circumstance, as [an] employee[]…for purpose of the regulation.”
7
  

The Department explains further that DOL Reg. section 2510.3-3(b) “does not apply, however, outside 

                                                           
3 ERISA section 3(7). 
4 In accordance with the Supreme Court’s ruling in Nationwide Mutual Insurance Company v. Darden, the Department has 

found that the common law standard for determining employee status is whether someone is hired by an employer, with the 

employer having the “right to control and direct” the individual's work. [See DOL Information Letter (May 8, 2006); DOL 

Advisory Opinion 95-29A (Dec. 7, 1995); DOL Advisory Opinion 95-22A (Aug. 25, 1995)].  
5 83 Fed. Reg. 614, 621 (Jan. 5, 2018). 
6 Id. 
7 Id.; see also, 83 Fed. Reg. 28912, 28930 (June 21, 2018). 
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that limited context and, accordingly, does not prevent sole proprietors or other working owners – 

[including partners] – from being participants in broader benefit plan arrangements…”
8
 

 

The conclusion that partners can participate in an ERISA-covered plan so long as the plan also 

covers at least one common law employee is consistent with the finding of the courts.  For example, 

the Supreme Court in Yates v. Hendon
9
 found that a plan covering both a “working owner” – including 

a partner in a partnership – and at least one common law employee is governed by ERISA.
10

  In other 

words, in cases where a benefit plan covers both partners and common law employees, the plan will be 

covered by Title I of ERISA.
11

    

 

The Fifth Circuit Court of Appeals, in House v. American United Life Insurance Company, also 

concluded that ERISA applies to a benefit arrangement that provided coverage to a firm’s partners that 

also covered the firm’s common law employees without reliance on whether said partner was a 

“working owner.”
12

  In House, a partnership established a plan that provided disability benefits to both 

employees of the partnership, as well as the partners.  The partnership – as the employer of the 

employees – paid 100% of the premiums for the disability coverage for its employees and 

automatically enrolled them in the plan.  The partners, on the other hand, were responsible for 100% of 

their own premium payments.  The Circuit Court found that despite the differences in the manner in 

which premiums were paid, the partnership established a comprehensive employee welfare benefit 

plan covering both partners and employees, thus creating a single-employer ERISA-covered plan.
13

   

 

In our opinion, House is instructive because of its similarities to our facts described in Section 

I.B. above, where LPartners will be required to pay their own premiums for the self-insured group 

health plan coverage sponsored by LP, while LP will pay 100% of the premiums for eligible 

employees, who are automatically enrolled in the plan.  Based on the conclusion in House, the 

Supreme Court in Yates, and the Department’s interpretations as set forth in proposed and final 

regulations, it is clear that LPartners may permissibly be considered “participants” in an ERISA-

covered plan so long as at least one common law employee participates in the plan. 

 

It is also clear that the single-employer self-insured group health plan sponsored by LP – acting 

in the capacity of an employer – to provide medical health benefits to LP’s common law employees 

and limited partners is an “employee welfare benefit plan” within the meaning of ERISA section 3(1).  

                                                           
8 Id. 
9 41 U.S. 1 (2004). 
10 Id. at 9. 
11 Id. 
12 499 F.3d 443 (5th Cir. 2007). 
13 Id. at 451-452. 
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As a result, because both LP’s employees and LPartners may permissibly participate in this single-

employer ERISA-covered “employee welfare benefit plan,” the plan would be governed by Title I of 

ERISA. 

 

C. A Partner Has Dual Status as an “Employer” and “Employee” and Thus May Be 

Considered a “Participant” In an ERISA-Covered Plan 

 

In line with the reasoning discussed above, the Department has concluded that a partner may have 

dual status as an “employer” and an “employee,” and thus, permissibly be considered a “participant” in an 

ERISA-covered plan.
14

  Specifically, the Department opined that ERISA section 401(a)(2), ERISA section 

403(b)(3)(A), ERISA section 408, ERISA section 4001(b)(1), ERISA section 4021(b)(9), and ERISA 

section 4022(b)(5)(A) all serve as indications that “working owners” – including partners – may be 

considered “participants” for purposes of ERISA coverage.
15

  The Department has found that there is a 

clear Congressional design to include “working owners” – including partners – within the definition of 

“participant” for purposes of Title I of ERISA.
16

 

 

 Based on the foregoing, it is clear that LPartners may permissibly be considered “participants” in 

LP’s single-employer self-insured group plan.  In addition, because the Plan is considered an “employee 

welfare benefit plan” within ERISA section 3(1), the Plan would be governed by Title I of ERISA. 

 

D. For Purposes of ERISA, a Partner Should Be Defined as an Individual Who Commits 

Time to and Performs Services on Behalf of the Partnership  

 

The fact that a partner is considered a “working owner” must not be confused with the 

definition of a “working owner” under the Department’s final association health plan (AHP) 

regulations.
17

  Under the final AHP regulations, a “working owner” – which in the case of the final 

AHP regulations is a self-employed individual with no employees – means an individual who (1) has 

an ownership right in a “trade or business,” regardless of whether the “trade or business” is 

incorporated or unincorporated, (2) earns wages or self-employment income from the “trade or 

business,” and (3) works at least 20 hours a week (or 80 hours per month) providing personal services 

to the “trade or business” or earns income from the “trade or business” that at least equals the 

“working owner’s” cost of the health coverage.
18

   

 

                                                           
14 DOL Adv. Op. 99-04A (Feb. 4, 1999).   
15 Id.; see also, 83 Fed. Reg. at 621 (Jan. 5, 2018) and 83 Fed. Reg. at 28930 (June 21, 2018). 
16 Id.  
17 See 83 Fed. Reg. 28912 et. seq. (June 21, 2018). 
18 DOL Reg. section 2510.3-5(e)(2). 
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As discussed above, the Department and the Supreme Court have concluded that a “working 

owner” may also include a partner in a partnership.  Although the term “partner” is not specifically 

defined in ERISA, ERISA section 732(d) contemplates a partner participating in a group health plan.  

Section 732(d) is relevant in cases where partners are the only participants in a group health plan, 

which would cause the plan to fall outside of Title I of ERISA (as required under DOL Reg. section 

2510.3-3(b)).  However, ERISA section 732(d) is also guiding on how a partner should be defined for 

purposes of participating in a group health plan, regardless of whether the plan is governed by Title I 

of ERISA or not.  Stated differently, ERISA section 732(d)’s reference to and description of a partner 

serves to define a partner participating in a “plan without employees,” as well as a partner who may 

permissibly participate in an ERISA-covered plan alongside at least one common law employee.   

 

The regulations implementing ERISA 732(d) provide that for purposes of treating a partner as 

an “employee” – and thus a “participant” in a group health plan subject to the requirements under Part 

7 of ERISA – the “the term employee includes any bona fide partner.”
19

  The implementing 

regulations go on to state that “whether or not an individual is a bona fide partner is determined based 

on all the relevant facts and circumstances, including whether the individual performs services on 

behalf of the partnership.”
20

 

 

Although a “bona fide partner” is not further defined in ERISA or its implementing regulations, 

the term “bona fide partner” can be found elsewhere in federal law, specifically in guidance from the 

Internal Revenue Service (“IRS”).
21

  According to the IRS, a bona fide partner is an individual with 

rights in a partnership, who exercises said rights, and who commits time and service to the 

partnership.
22

  The consistency between the IRS’s definition of a bona fide partner and the manner in 

which the Department described a bona fide partner in ERISA section 732(d) implementing 

regulations supports the interpretation that for purposes of ERISA, a partner should be defined as “an 

individual who commits time to and performs services on behalf of the partnership.”   
 

 In our opinion, LPartners satisfy the definition of a “bona fide partner.”  LPartners have actual 

rights in LP as dictated in both LP’s Partnership Agreement and the joinder to said agreement signed 

by each LPartner.  LPartners regularly exercise these rights in periodic votes on partnership business.  

Finally, LPartners contribute time and energy to LP by sharing data and assisting in LP’s primary 

business purpose and revenue generation activity.  The time and services contributed by LPartners 

comprise the sole means of revenue generation of LP. In other words, without this activity, LP would 

                                                           
19 DOL Reg. section 2590.732(d)(2). 
20 Id. 
21 See Rev. Rul. 69-184. 
22 Id. 
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not earn revenue or survive as an entity. By these acts, LPartners meet both the IRS’s and the 

Department’s standards to qualify as bona fide partners. 

E. Tax Considerations

The IRS has for decades maintained and enforced a clear set of regulations regarding tax 

treatment of partners in all health and welfare benefit plans, including group health plans. The Internal 

Revenue Code (the “Code”) does not comment on the ability of a partner to participate in a group 

health plan. However, once a partner becomes a participant, the IRS treats that participant differently 

than common law employee participants. For the purpose of tax treatment, said partners are treated as 

independent contractors by the IRS.  

Wage withholding for the payment of premiums for a group health plan on a pre-tax basis is 

not possible for partners.23  In other words, partners are not allowed to join a §125 cafeteria plan in 

order to pay premiums in a group health plan on a pre-tax basis. This prohibition likely exists because 

of the difficulty in distinguishing a partner’s wages from a partner’s distributable income (which might 

be considered earned income) from a partnership. As a result, such funds cannot be used for the 

payment of premiums for a group health plan on a pre-tax basis through a cafeteria plan. A further 

consequence of this rule is that Health Savings Accounts (“HSAs”), which are typically offered 

through cafeteria plans, are also not available (with a meaningful tax benefit) to partners participating 

in a plan sponsored by their partnership. LPMS acknowledges these standards, does not seek special or 

separate tax treatment for its partners. Inasmuch as LP does not pay wages to its partners, no pre-tax 

payment of premium could be available to partners participating in LP’s plan. Finally, LP does not 

sponsor and does not plan to sponsor either a cafeteria plan or an HSA.  

While the benefit of pre-tax payments of premium is not available to partners, such payments 

could under certain limited circumstances be deductible as an ordinary and necessary business 

expense.24  The Code provides that if a partner qualifies as a working owner with earned income, said 

partner may deduct the cost of premiums for a group health plan against their earned income from the 

same source that sponsors said group health plan25.  This regime both acknowledges that a plan 

sponsor of a group health plan may have participants that are equity partners and that a limited scope 

deduction should be available in said circumstances. With respect to LP’s plan, as with any other 

partnership, this deduction would only be available if LP distributed funds to partners participating in 

LP’s plan which was then used to pay for premiums from LP’s plan.  (In the event that LP distributed 

funds to a partner insufficient to pay said partner’s premium, any deduction would be limited to the 

23 See IRC § 125(d)(1)(A).
24 See IRC § 162(l).
25 Id.
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amount distributed.)  LPMS is not seeking special or separate treatment with respect to this deduction.  

Other rules and limitations also apply and are acknowledged.26  

 

The IRS has comprehensive, existing rules in place with respect to partners participating in a 

group health plan, within which LP’s plan is regulated in similar fashion to any other partnership. No 

special treatment or extralegal tax benefit is sought by or available to partners participating in LP’s 

plan.  
 
 

III. Request for Determination 

 

Based on the foregoing, Renfro respectfully asks that the Department to confirm that: 

 

(1) The single-employer self-insured group health plan sponsored by LP is an “employee 

welfare benefit plan” within the meaning of ERISA section 3(1). 

 

(2) LPartners participating in LP’s single-employer self-insured group health plan are 

“participants” within the meaning of ERISA section 3(7). 

 

(3) The single-employer self-insured group health plan sponsored by LP is governed by Title I 

of ERISA. 
 
 

Thank you in advance for considering this request.  Please do not hesitate to contact me with 

any questions, or with any request for additional information.  

 

 

     Respectfully submitted, 

 

 

 

 

     ALEXANDER T. RENFRO, JD, LLM 

                                                           
26 See IRC § 162(l)(2-5). 
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Democrats are waging war against affordable health insurance 
By Betsy McCaughey, New York Post 

December 18, 2018 | 10:26pm | Updated 

A federal district judge in Texas struck down the Affordable Care Act as 

unconstitutional Friday. The lawsuit was brought by Republican officials from 20 states, 

who want their residents to have more insurance choices and lower premiums. 

Though the suing states won in Texas v. Azar, their victory won’t help consumers reeling 

from ObamaCare sticker-shock anytime soon. ObamaCare will stay on the books while the 

decision is appealed, which could take more than a year. The outcome is uncertain. 

Fortunately, President Trump is using his regulatory power to accomplish precisely what 

these states want: relief from ObamaCare’s rigid regulations. 

One of Trump’s most helpful moves is to allow the sale of “short-term plans,” renewable for 

up to three years, in any state that permits them. These plans cost 80 percent less than 

ObamaCare plans, on average, according to ehealthinsurance.com. 

Short-term plans omit maternity coverage and don’t cover pre-existing conditions. They’re 

not for everyone, but for many middle-class buyers, they’re a good deal. 

In Tampa, Fla., a short-term plan for a family of three costs $1,169 a year, less than one-

tenth the $12,071 sticker price of an ObamaCare plan. 

The outrage is that people who live in New York, New Jersey, California and other states 

dominated by Democrats can’t take advantage of these deals. Blue states are doubling 

down on ObamaCare, refusing to allow consumers other choices. 

Welcome to the Democrats’ health care prison. 

Gov. Andrew Cuomo even wants the New York Legislature to copy all of ObamaCare’s 

federal regulations into state law. Yikes — those regulations have caused premiums to 

more than double in five years. 
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In Congress, Democrats are pushing a bill to outlaw short-term plans everywhere. They’ve 

titled it the “Undo Sabotage” bill. As if allowing an exit ramp off ObamaCare is sabotage. 

Dems would rather prop up the Affordable Care Act than ease the pain of middle-class 

consumers. 

Last week, former President Barack Obama made a video to coax people to buy his 

signature health plans, promising that for most of them, the plans wouldn’t cost more than a 

cellphone bill. 

But that’s only true for low-income buyers getting taxpayer-funded subsidies. Single adults 

earning more than $48,560 are considered middle class, and they’re on their own. 

Obama wasn’t talking to them. Some 4 million ObamaCare customers who paid full freight 

have dropped their coverage. They can’t afford the soaring premiums. The middle class are 

becoming the new uninsured in this country. 

What’s to blame for the huge premiums? According to McKinsey consultants, it’s because 

ObamaCare forces healthy buyers in the individual market to pay the same as people with 

serious illnesses. 

But 5 percent of the population uses nearly 50 percent of the health care. To make 

everyone pay the same is sheer extortion. 

Democrats and Republicans agree that people with pre-existing conditions must be 

protected. But the lie perpetuated by the Democrats is that ObamaCare is the only way to 

do it. In truth, it’s just the least fair way. 

The Trump administration is encouraging states to do it in a fairer way, by departing from 

ObamaCare rules and allowing insurers to charge healthy buyers less than sick ones. 

That doesn’t mean people with pre-existing conditions are abandoned. The cost of their 

care is paid for out of general state revenues, spreading the burden widely instead of 

skewering buyers in the individual insurance market. Alaska, one of the first states to try it, 

was able to lower ObamaCare premiums by double digits in 2018. 
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When the Texas v. Azar decision was announced on Friday, Obama called it “scary,” 

warning that it “puts people’s pre-existing-conditions coverage at risk.” That’s the same 

demagoguery Democrats used in the midterm elections. 

Don’t fall for it. 

With help from the Trump administration, some states are forging better ways to make 

health insurance fair to the sick and affordable for the middle class. Regardless of the fate 

of ObamaCare. 

Betsy McCaughey is a former lieutenant governor of New York. 
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U.S. Department of Labor Employee Benefits Security Administration

230 South Dearborn Street, Suite 2160

Chicago, Illinois 60604

Phone: (312)353-0900

OCT 2 1 2019 •%ir€

CERTIFIED MAIL -

RETURN RECEIPT REQUESTED

Suffolk Administrative Services, LLC
Custodian ofRecords

361 San Francisco St., PH

San Juan, PR 00901

Re: Anjo, LLC

Case Number: 99-000016(50)

Dear Custodian ofRecords:

This office is conducting an investigation of the above-referenced matter pursuant to § 504(a)(1)
of the Employee Retirement Income Security Act of 1974 (ERISA), 29 U.S.C. § 1134(a)(1), to

determine whether any person has violated or is about to violate any provision ofTitle I ofERISA.

Enclosed is a subpoena which requires you to produce certain documents and records in connection
with that investigation.

Your personal appearance pursuant to this subpoena will not be required at this time, provided the

documents are produced on or before the date noted in the subpoena.. You will be informed at a

later date if your personal appearance to testify is required. Even though your appearance is not
now being required, please provide a cover letter with your response which identifies the

documents being produced. Your cover letter should also state, whether a diligent search has been

made for the subpoenaed documents and that the documents transmitted constitute all documents

called for by the subpoena.

The subpoena requests that you produce documents maintained in electronic form, Electronically

Stored Information (ESI), in electronic form. The formats in which EBSA can accept ESI are

listed in the subpoena. When producing ESI, you should produce the materials as maintained on

your computer system, i.e., you should produce ESI with all files, folders and sub-folders intact,

and you should produce emails with all attachments intact.

Ifany documents called for are not produced, please list such documents and indicate their location

and the reason for their non-production.

Ifyou have any questions concerning your rights and duties, you may wish to consult counsel. If

you have any questions concerning the subpoena or the documents required to be produced,
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format ;and media, . please, call Senior
p&rrn+'Av V" I'—*i_ «+ t A 1 f\ f\ C A 1

!

'.Sincerely;

v^Q ^ *rr«p—V ^ )s^;WsaA V" I

JeffrpyA.Monhart.
Regional Director

Chicago Regional Office
Employee Benefits Security' Administration

Enclosure

2
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SUBPOENA 99-002107

UNITED STATES OF AMERICA
DEPARTMENT OF LABOR

Employee Benefits Security Administration

To: Suffolk Administrative- Services, LLC

Custodian ofRecords

361 San Francisco St., PH

San Juan, PR 00901

You are hereby required to appear before

Senior Investigator Thomas C. Gewin

ofthe Employee Benefits Security Administration,

U.S. Department ofLabor, at

61 Forsyth Street SW, Suite 7B54,

in the City ofAtlanta, Georgia, 30303, on the 8th- day ofNovember 2019, at 10:00 a.m. ofthat day, to testify in

the matter ofan investigation of

Anjo, LLC

being conductedpursuant to Section 504 ofthe Employee Retirement Income Security Act.of1974 ("ERISA"), 29

U.S.C. Section 1134, in order to determine whether any person has violated or is about to violate any provision

ofTitle I ofERISA or any regulation or order thereunder;

Andyou are hereby required to bring with you andproduce at said time andplace the following books, papers,

and documents:

SEEATTACHMENT

Fail not atyourperil.

In testimony whereof I have hereunto affixed my signature

and the seal ofthe United StatesDepartment of Labor

at Chicago, Illinois on this day ofOctober 2019.%&
a
Q -33

<C.I
CJ

S-aTts- A-S A vvA-v vr \&
o

Jeffrey A. Monhart, Regional Director

mm
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ATTACHMENT TO SUBPOENA

Suffolk Administrative Services, LLC

DEFINITIONS

A. "Suffolk," "Company," "You," and "Your" shall mean Suffolk Administrative Services,

LLC, including any predecessors, successors, affiliates parent companies, or subdivisions
or units (including Affordable Benefit Choices, Incela HR, and others), its officers and
directors, employees or anyone acting on behalf of Suffolk Administrative Services,
LLC.

B. "Claim(s)" means an itemized statement of Services and costs made by Health Providers
to any Employee Welfare Benefit Plan clients for any health care Services, including Pre-
Service Claims, Post-Service Claims, Concurrent Care Decisions and Urgent Care Claims
as defined by 29 C.F.R. § 2560.503-1.

C. "Communication" means any oral, written, electronic or other exchange or transmission
of information (in the form of facts, ideas, inquiries, opinions, analysis or otherwise),
including correspondence, memos, reports, electronic mail, electronic documents,
telephone conversations, telephone or voicemail messages, face-to-face meetings or

conversations, and Internet postings and discussions.

D. "Describe" including its various forms such as "describing," means to fully identify,
narrate, present, recite, recount, or otherwise set forth in detail.

E. "Discuss" including its various forms such as "discussing," means to review, report,
summarize, evaluate, examine, explain, or consider, as well as discuss.

F. "Document(s)" means, including but not limited to, all writings, recordings or electronic
data consisting of letters, words, or numbers, or their equivalent, set down by

. handwriting, typewriting, word processing, printing, photostating, photographing,

magnetic impulse, mechanical or electronic recording, still photographs, X-ray films,
video tapes, motion pictures, Emails, voicemail messages, electronic instant messages
(IM), spreadsheets, databases, electronic calendars and contact managers, back-up data,
and/or other form of data compilation, stored in any medium from which information can
be obtained (including but not limited to magnetic tape, magnetic disk, CD-ROM, DVD,
optical disk, flash drive or other electronic or mechanical storage device), however

produced, reproduced or stored, of every kind of description within Your possession,
custody or control, or within the possession, custody or control of any agent, employee,
representative or other persons acting or purporting to act for or on behalf of You,
including but not limited to notes; memoranda; records; reports; correspondence;
communications; telexes and faxes; agreements; contracts; accounting or financial
records or worksheets; account books; journals; ledgers; bills; receipts; vouchers;
transcripts or notes of conversations or meetings; minutes of meetings; statements;

directives in any form from general partners or other representatives; diary entries;
studies; summaries and/or records of telephone conversations; interviews, meetings
and/or conferences; tabulations; and shall include the original and all nonidentical copies;
all drafts even if not published, disseminated, or used for any purpose; all notes,
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schedules, footnotes, attachments, enclosures, and documents attached or referred to in
any document to be produced pursuant to this Subpoena.

G. "EIN" means the employer identification number issued by the Internal Revenue Service
for an Employer or Employee Welfare Benefit Plan.

H. "Email" means any electronic communication made using computer communications

software, whether through a local computer network or through the Internet, and whether

maintained in electronic form and/or paper form. Email maintained in electronic form

may be produced in electronic form.

I. "Employee" means any individual employed by an Employer, as defined in Section 3(6)

of ERISA, 29 U.S.C.§ 1002(6).

J. "Employee Welfare Benefit Plan(s)" means any plan, fund, or program which was

established or maintained by an Employer by an Employee Organization or by both, to

the extent that such plan, fund, or program was established or is maintained for the

purpose of providing through the purchase of insurance or otherwise, medical, surgical,

or hospital care or benefits, or benefits in the event of sickness, accident, disability or

death, as defined in Section 3(1) of ERISA, 29 U.S.C. § 1002(1).

K. "Employer" means any person acting directly as an employer, or indirectly in the interest
of an employer, in relation to an Employee Welfare Benefit Plan; includes a group or

association of employers acting for an employer in such capacity, as defined in Section

3(5) of ERISA, 29 U.S.C. § 1002(5),

L. "ERISA" means the Employee Retirement Income Security Act of 1974, 29 U.S.C.

§1001, et. seq., as amended.

M. "Fee(s)" means any charge, including administration Fees, Service Fees, per capita Fees,

management Fees, and participating Health Provider Fees.

N. "Health Care Professionals)" or "Health Provider(s)" means a physician, healthcare

professional, laboratory, laboratory testing Service, or health care facility licensed,

certified or accredited as required by law.

O. "Participant" means a person as defined by ERISA Section 3(7), 29 U.S.C. § 1002(7).

P. "Plan Document" shall mean a document or instrument governing any term of the Plan,

including any document or instrument that describes plan operations and administration,

eligibility rules, the provision of health care Services, and Claims and appeals

procedures.

Q. "Plan Sponsor" means (i) the employer in the case of an Employee Welfare Benefit Plan

established or maintained by a single employer, (ii) the employee organization in the case

of a plan established or maintained by an employee organization, or (iii) for a plan

established or maintained by two or more employers or jointly by one or more employers
and one or more employee organization, the association, committee, joint board of

trustees, or other similar group of representatives of the parties who establish or maintain

the plan, as defined in Section 3(16)(B) of ERISA, 29 U.S.C. § 1002(16).

R. "Service(s)" means any kind of product or Service offered by Suffolk, whether directly or
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indirectly,, to any Employee Welfare Benefit Plan, and however the expenses for such
Service or product is paid for or reimbursed, including but not limited to medical or

health Services, insurance coverage, Claims processing, recordkeeping, customer or call

center Services, enrollee education, group insurance products, and third-party

administration products or Services. Medical and health Services shall be broadly

construed to include dental, vision, physical therapy, speech therapy, occupational
therapy, psychotherapy, therapy for drug and alcohol addiction, treatment for eating

disorders, and drugs or devices.

S. "Service Agreement" means a document setting forth specific Services to be rendered by
Suffolk and the compensation to be paid for those Services by the person retaining

Suffolk, as provided herein.

T. "Service Provider" shall mean any person or entity that performed, or continues to

perform, any Services to or for the Plan, including any billing agent, marketing agent,

recordkeeper, plan administrator, third party administrator, call center service, insurer,

underwriter, Claims administrator, broker, consultant, adviser, custodian, subadviser,

transition manager, or investment manager (as defined by ERISA Section 3(38), 29

U.S.C. §1002(38)).

U. "Report(s)" means any information produced or generated by Suffolk relating to Services
provided to any Employee Welfare Benefit Plan, including electronic reports.

INSTRUCTIONS

A. Scope of search. You are required to search for, obtain and produce all responsive

documents, including without limitation documents that are in Your custody or control,
but not in Your immediate possession. This includes any responsive documents in the

possession, custody or control of any person acting on Your behalf or under Your

direction or control, such as Your employees, accountants, agents, representatives,

attorneys or advisors.

B. Relevant time period. Unless otherwise specified, the time period covered by this

Subpoena is from January 1. 2016 to the present. Documents created prior to January 1.

2016 which have been used or relied on since January 1. 2016 or which describe legal

duties which remain in effect after January 1, 2016 (such as contracts and trust

agreements), shall be considered as included within the time period covered by this

Subpoena.

C. Privileges and Protections. If You do not produce documents because You object to part
of or an aspect of a request, please provide a written response stating the precise basis for

the objection and produce all documents responsive to the remaining part or aspect of the
requests.

If any documents responsive to this Subpoena are withheld because of a claim of
privilege, please identify the documents You claim are privileged in a written response,

and please indicate for each such document: 1) the nature of the privilege or protection

claimed; 2) the factual basis for claiming the privilege or protection asserted; 3) the
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subject matter of the document; 4) the type, length and date of the document; 5) the

author of and/or signatory on the document; 6) the identity of each person to whom the

document was directed or distributed; and 7) the nature of the document, e.g., letter,

memorandum.

D. Proprietary and Confidential. If You contend documents responsive to this Subpoena are

proprietary or confidential, You should mark those documents as such and produce the

documents. The Department of Labor follows procedures in accordance with the
Freedom of Information Act (FOIA), 5 U.S.C. § 552, and Executive Order 12600, which

allows for the withholding of certain proprietary and confidential documents pursuant to

the requirements of Exemption 4 of FOIA.

E. Electronically stored information. If any document called for by this Subpoena exists as,

or can be retrieved from, information stored in electronic or computerized form, then You

are directed to produce the document in the format in which the document was created

and maintained, provided it is one of the following formats: Microsoft Word (doc),

WordPerfect (wpd), Rich Text (rtf), Microsoft Outlook (pst), Microsoft Outlook Express

(msg), Microsoft Excel (xls), Microsoft Access (mdb), Adobe Acrobat (PDF), TIFF,
comma separated values (CSV), ASCII, TXT, Concordance, or Quickbooks. Files of the

preceding types can be submitted in a ZIP compressed format. Sufficient information

including sufficient identification of the applicable software program and passwords, if

any, should be provided to permit access to and use of the documents. Images created

through a scanning process should have a minimum resolution of 300 dots per inch (dpi).

Where available, Claims data should be provided in Microsoft Excel (xls) or delimited

flat file (e.g. text, comma-separated values (CSV), etc.), which allows for the sorting and

filtering of data. A sample format of the Claims data to be provided may be made

available upon request.

To the extent that any document called for by this Subpoena exists as, or can be retrieved
from, information stored in electronic or computerized form, and it is not in one of the

previously identified formats, please identify the document and the corresponding format.

Regardless of the format in which a document may exist, You are requested to preserve

the integrity of the original electronic document and its contents, including the original

formatting of the document, its metadata and, where applicable, its revision history.

F. Tenses. Verbs used in the past tense should be read also to include the present tense, and

verbs used in the present tense should be read also to include the past tense.

G. Singular/Plural. The singular number of a noun, pronoun, or verb should be read also to

include the plural, and the plural number of a noun, pronoun, or verb should be read also

to include the singular.

H. Word Neutrality. All words and phrases shall be construed as masculine, feminine or

gender neutral as necessary to bring within the scope of this Subpoena documents that

might otherwise be construed to be outside its scope.

I. Sufficient to Show. Where a request seeks documents "sufficient" to show specified

information, in lieu of producing documents, You may submit a sworn affidavit attested
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to by an authorized representative that provides the requested information.

J. All/Any. "All" and "any" shall be construed as necessary to make the request inclusive

rather than exclusive.

K. Manner of Production. All documents produced in response to this Subpoena shall

comply with the following instructions:

1. You should conduct Your searches for responsive documents in a manner

sufficient to identify the source and location where each responsive document is

found.

2. All documents produced in response to this Subpoena shall be segregated and

labeled to show the document request to which the documents are responsive and

the source and location where the documents were found.

3. To the extent that documents are found in file folders and other similar containers

. that have labels or other identifying information, the documents shall be produced

with such.file folder and label information intact.

4. To the extent that documents are found attached to other documents, by means of

paper clips, staples, or other means of attachment, such documents shall be

produced together in their condition when found.

5. All documents provided in response to this Subpoena axe to include the notes
written in a margin and post-its, as well as any attachment referred to or

incorporated by the documents.

6. In the event that there are no documents responsive to a particular request, please

specify that You have no responsive documents.

7. If documents relied upon or required to respond to any of this Subpoena, or

requested documents, are no longer in Your possession, custody, or control, You

are required to state what disposition was made of such documents, including

identification of the person(s) who are believed to be in possession or control of

such documents; the date or dates on which such disposition was made, and the

reason for such disposition.

8. If no Claims/requests/appeals are identified pursuant to any part of this Subpoena,

please provide copies of the identifiable source documents evidencing Your

determination yielding the existence of no results, to include an explanation of

how the search was conducted in Your databases, the search parameters, and any

screen shots or other dated documents utilized to arrive at Your finding of no

results.

L. Electronic media. To the extent that the documents that are responsive to this Subpoena

may exist on electronic media, those documents should be provided on one of the

following media: Compact Disk - Read Only Memory (CD-ROM), Digital Versatile Disc

- Read Only Memory (DVD) or USB hard drive.
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DOCUMENTS TO BE PRODUCED

1„ Documents sufficient to show Your ownership, legal identity, and organizational

structure, including:

a. State registrations, articles of incorporation, by-laws, and partnership agreements;
b. Organizational charts, descriptions of Your organizational and supervisory

structure, and any documents describing the responsibilities of principals, officers,

directors, managers, employees, representatives, and independent contractors;

c. Documents sufficient to show the names and addresses of all divisions, affiliates,

or subsidiaries and their principal lines of business;
d. Documents sufficient to show the identities and percentage of ownership of all of

Your shareholders, limited partners, and/or members, excluding those persons

holding only publicly traded shares of a parent organization; and

e. Documents sufficient to identify the members of Suffolk's Board of Directors,

including their titles, tenures, and addresses.

2. Documents sufficient to identify Suffolk's officers and employees, including their

employment agreements, titles, tenures, and addresses.

3. Documents sufficient to show all entities owned, either in whole or in part, by Suffolk;

for those entities that Suffolk holds a partial interest, the names and percentages of

ownership for all other owners.

4. For all entities identified in response to item 3 above, please provide:

a. An organizational chart;

b. Articles of Incorporation or Partnership Agreements;

c. Most recent state filings (such as anything filed with state insurance agencies);
and

d. List of Board of Directors and entity officers.

5. All of Suffolk's licenses and certifications with any government entity, including all

local, State or Federal entities located in the United States.

6. Documents sufficient to show all Employee Welfare Benefit Plans for which Suffolk

provides Services, including:

a. The name and address of the Plan Sponsor, including the number of employees

and the EIN;

b. The name and address of the Employee Welfare Benefit Plan, including the
number of participants in the plan and the EIN;
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c. Whether the Employee Welfare Benefit plan is self-funded or fully-insured;

d. Name of associated broker(s), including firm name, person name, and contact

information;
e. Name and address of the Plan's custodian;

f. The Services Suffolk provides;

g. Date Suffolk was hired; and

h. Date Suffolk was terminated, if applicable.

7. All contracts and agreements relating to Services Suffolk provides to Employee Welfare
Benefit Plans.

8. Documents sufficient to show all clients to which Suffolk provides and/or licenses

products, including:

a. The name and address of the client;

b. Produces) Suffolk provides;

c. Services Suffolk provides; and .

d. The states and geographic areas in which such products are sold.

9. All template and prototype documents and forms used to solicit, enroll, administer,

maintain, and terminate clients, including all template versions of contract and service

agreements, fee schedules, amendments and riders, enrollment packages, disclosures,
disclaimers, and waiver and releases of liability.

10. Documents showing the name, address, and phone number of each entity and person that

marketed Services or products provided by Suffolk to potential Clients, including all

brokers, promoters, producers, agents, or aggregators.

11. For all products and/or Services that Suffolk markets through the entities and people

identified in item 10 above, please provide all marketing materials they use, including:

a. Brochures;

b. Product eligibility sheets; and

c. All other marketing materials.

12. Prototype documents prepared on behalf of Employee Welfare Benefit Plans to whom

Suffolk provides Services, including:

a. Benefit booklets or brochures;

b. Summaries of benefits and coverage (SBC);

c. Plan documents;
d. Summary plan descriptions (SPD);

e. Evidence(s) of coverage (EOC); and

f. Any other document relating to the Employee Welfare Benefit Plan's benefits or

Claims procedures.

Case 4:19-cv-00800-O     Document 69-2     Filed 11/25/24      Page 72 of 294     PageID 1556
Case 3:24-cv-01512-CVR     Document 26-1     Filed 02/18/25     Page 81 of 303



13. Documents showing compensation or monies charged to and collected from each Plan on
a quarterly (or other periodic) basis for Suffolk's Services, including fees, expenses,
premiums, funding contributions, premium equivalents, and who is responsible for
paying such fees.

14. Documents relating to all bank accounts maintained.by You for the benefit of any
Employee Welfare Benefit pian for which you hold the;assets, including checking
•accounts, savings accounts, certificates of deposit, money market accounts, etc. For each
account identified, include documents sufficient to show:

a. Name of the custodian;

b. Account number;

c. Contact information for account representatives;
d. Purpose of the account; and

e. Authorized persons with, deposit and/or withdrawal authority.

15. Documents sufficient to show the procedures used by You with respect to the billing of
all.Employee Welfare Benefit Plans to whom You provide Services, to include invoices,
evidence of payment, and any reconciliations.

16. All Fee schedules and all other documents provided to clients regarding the clients'
payment of Fees to Suffolk.

17. Documents sufficient to show internal policies and procedures, manuals, policy changes
or performance measurements used by You relating to Services'You provide to Employee
Welfare Benefit Plans.

18. Documents sufficient to show all of the network providers used by the Employee Welfare
Benefit Plans to whom You provide Services, including:

a. Your ownership interest in any network providers);

b. The manner in which the network(s) was selected;
c. The identity of the person who was responsible for selecting the network(s);

d. The manner in which the fees for the network(s) are determined;.
e. Whether You earn additional compensation directly or indirectly through Your

ownership interest in the network(s); and

fi. The procedures used by You to furnish network(s) services.

19. Documents and communications reflecting complaints made to Suffolk with respect to
the Services You provide to clients, including letters and documents memorializing
telephone calls received from Participants, Health Care Professionals, Employers, or state
or federal regulatory agencies. .

20. Fidelity bond(s) currently in effect for any Employee Welfare Benefit Plans to whom
You provide Services.
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