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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TENNESSEE 

KNOXVILLE DIVISION 
 

STATE OF TENNESSEE, et al., 
 
      Plaintiffs, 

) 
) 
) 
)          Civil Action No. 3:25-cv-00025 
)          Judge Katherine A. Crytzer 
)          Magistrate Judge Jill E. McCook 
) 
) 
) 
) 
) 

 
v. 
 
U.S. DEPARTMENT OF HEALTH AND 
HUMAN SERVICES, et al. 
 
      Defendants. 

 
PLAINTIFF STATES’ NOTICE OF SUPPLEMENTAL AUTHORITY 
IN SUPPORT OF THEIR MOTION FOR SUMMARY JUDGMENT  

AND PRELIMINARY RELIEF 
 

 
 The Plaintiff States respectfully notify the Court of recent authority that supports their pend-

ing motion for summary judgment and preliminary relief from the U.S. Department of Health and 

Human Services’ (“HHS”) HIPAA Privacy Rule to Support Reproductive Health Care Privacy, 89 Fed. Reg. 

32,976 (Apr. 26, 2024) (“Final Rule”). 

 In Purl v. HHS, enclosed as Exhibit A, the court vacated the Final Rule because HHS lacks 

statutory authority to impose its reproductive-healthcare-related disclosure requirements, which un-

lawfully “limit” state “public health investigation[s] [and] intervention[s].”  No. 2:24-cv-228-Z, 2025 

WL 1708137, *10-18, 22-27 (N.D. Tex. June 18, 2025) (quoting 42 U.S.C. § 1320d-7(b)).  Focusing 

on the Final Rule’s adverse impacts on reporting and investigating child abuse, the court held that the 

rule’s burdens on both covered healthcare entities and investigators violated statutory limits on HHS’s 

rulemaking authority.  See id. at *13-18.  For example, “[t]he attestation requirement imposes bureau-

cratic barricades to States exercising their lawful public health investigation powers,” while also im-

posing a “weighty burden” on covered entities evaluating whether the attestation complies with the 
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rule.  Id. at *16; see States’ MSJ Br. 12-20, ECF No. 26 (Feb. 7, 2025).  Such “limit[s]” on state child-

abuse interventions violate 42 U.S.C. § 1320d-7(b).  See Purl, 2025 WL 1708137, at *10-18. 

In granting vacatur, the court also rejected many of the arguments HHS has advanced in op-

position to the Plaintiff States’ pending motion.  First, the court reaffirmed that “being the mere object 

of a regulation typically grants standing because the regulation ‘require[s] or forbid[s] some action by the 

plaintiff.’”  Id. at *7 (emphasis and alterations in original) (citation omitted); see States’ MSJ Reply 4-6, 

ECF No. 88 (Apr. 3, 2025).  The court also held that the plaintiff had established compliance-cost 

standing without having to “meet a certain cost threshold,” “testify exactly what they base[d] their 

estimates on,” or “account[] [for] the costs ‘directly attributable to the Rule.’”  Purl, 2025 WL 1708137, 

at *9-10; see States MSJ Reply 7-8.  After all, “HHS expressly states” the Final Rule imposes costs.  

Purl, 2025 WL 1708137, at *10.  Finally, the court explained that vacatur is the appropriate remedy, 

rejecting the same arguments HHS raises here to avoid that default relief.  Purl, 2025 WL 1708137, at 

*28-29; see States MSJ Reply 13-18.   

The court also made clear that its vacatur of the Final Rule should “not necessarily prevent 

review” elsewhere, as “[c]ourts can and do continue to review agency action despite another court’s 

vacatur.”  Id. at *28; see States’ MSJ Reply 15-16.  As the U.S. Department of Justice has recently 

explained, a case “remains a live controversy” notwithstanding a vacatur order until either “(1) the … 

judgment is affirmed on appeal and no further appellate review is available, or (2) the deadline to 

appeal passes without Defendants noticing an appeal.”  Joint Status Report, ECF No. 85, Carroll Indep. 

Sch. Dist. v. U.S. Dep’t of Educ., No. 4:24-cv-461-O (N.D. Tex. Feb. 17, 2025).  Until the prospect of 

appellate reversal disappears, see Notice of Interlocutory Appeal, ECF No. 109, Purl v. HHS, No. 2:24-

cv-228 (N.D. Tex. June 13, 2025) (appealing denial of motion to intervene), the Plaintiff States’ claims 

remain live and ready for this Court to resolve.  
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Date:  June 24, 2025     Respectfully submitted, 

 
/s/ Harrison Gray Kilgore_ 

       HARRISON GRAY KILGORE 
   Strategic Litigation Counsel and 
   Assistant Solicitor General 
Office of the Tennessee Attorney General  
P.O. Box 20207 
Nashville, Tennessee 37202 
(615) 741-8726 
Harrison.Kilgore@ag.tn.gov 
Counsel for Plaintiff the State of Tennessee 
 
 

STEVE MARSHALL 
Attorney General of Alabama   
    

/s/ Dylan Mauldin 
DYLAN MAULDIN* 
   Assistant Solicitor General 
OFFICE OF THE ALABAMA ATTORNEY GEN-
ERAL 

501 Washington Avenue 
Montgomery, AL 36130 
334.353.0068  
334.353.8400 (fax) 
Dylan.Mauldin@alabamaag.gov 
Counsel for Plaintiff State of Alabama 

TIM GRIFFIN 
   Arkansas Attorney General 
 
/s/ Autumn Hamit Patterson 
AUTUMN HAMIT PATTERSON* 
   Solicitor General 
OFFICE OF THE ARKANSAS   

ATTORNEY GENERAL   
101 West Capitol Avenue   
Little Rock, Arkansas 72201   
(501) 682-2007 
Autumn.Patterson@arkansasag.gov 
Counsel for Plaintiff State of Arkansas 

 
 
 
CHRISTOPHER CARR 
   Attorney General of Georgia 
 
/s/ Elijah O’Kelley 
ELIJAH O’KELLEY* 
   Assistant Solicitor General 
OFFICE OF THE ATTORNEY GENERAL OF 
GEORGIA 
40 Capitol Square SW 
Atlanta, Georgia 30334 
(470) 816-1342   
Eokelley@law.ga.gov 
Counsel for Plaintiff State of Georgia 

 
 
 
RAÚL R. LABRADOR 
   Idaho Attorney General 
 
/s/ Sean M. Corkery 
SEAN M. CORKERY* 
   Assistant Solicitor General 
OFFICE OF THE IDAHO ATTORNEY GENERAL  
P.O. Box 83720 
Boise, ID 83720 
(208) 334-2400   
Jack.Corkery@ag.idaho.gov 
Counsel for Plaintiff State of Idaho 
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THEODORE E. ROKITA 
   Attorney General of Indiana 
 
/s/ James A. Barta 
JAMES A. BARTA* 
   Solicitor General 
INDIANA ATTORNEY GENERAL’S OFFICE 
IGC South, Fifth Floor 
302 W. Washington St. 
Indianapolis, Indiana 46204 
(317) 232-0709  
James.Barta@atg.in.gov 
Counsel for Plaintiff State of Indiana 

 
 
 
BRENNA BIRD 
   Iowa Attorney General 
 
/s/ Eric H. Wessan 
ERIC H. WESSAN* 
   Solicitor General 
OFFICE OF THE IOWA ATTORNEY GENERAL 
1305 E. Walnut Street 
Des Moines, Iowa 50319 
(515) 823-9117 
(515) 281-4209 (fax) 
Eric.Wessan@ag.iowa.gov 
Counsel for Plaintiff State of Iowa 

 
 
LIZ MURRILL 
   Louisiana Attorney General  
  
/s/ J. Benjamin Aguiñaga     
J. BENJAMIN AGUIÑAGA* 
   Solicitor General 
LOUISIANA DEPARTMENT OF JUSTICE 
1885 N. Third Street 
Baton Rouge, LA 70804  
(225) 326-6766 
AguinagaB@ag.louisiana.gov 
Counsel for Plaintiff State of Louisiana 

 
 
AUSTIN KNUDSEN 
   Attorney General of Montana 
 
/s/ Christian B. Corrigan     
CHRISTIAN B. CORRIGAN* 
   Solicitor General 
MONTANA DEPARTMENT OF JUSTICE 
215 N. Sanders Street 
Helena, Montana 59601 
(406) 444-2026 
Peter.Torstensen@mt.gov 
Counsel for Plaintiff State of Montana 

 
 
 
MICHEAL T. HILGERS 
   Nebraska Attorney General 
 
/s/ Lincoln J. Korell 
LINCOLN J. KORELL* 
   Assistant Solicitor General 
OFFICE OF THE NEBRASKA ATTORNEY 
  GENERAL 
2115 State Capitol 
Lincoln, NE 68509 
(402) 471-2682 
Lincoln.Korell@nebraska.gov 
Counsel for Plaintiff State of Nebraska 

 
 
 
DREW H. WRIGLEY 
Attorney General of North Dakota 

 
/s/ Philip Axt 
PHILIP AXT* 
   Solicitor General 
OFFICE OF THE ATTORNEY GENERAL 
600 E. Boulevard Ave., Dept. 125 
Bismarck, ND 58505 
(701) 328-2210 
Pjaxt@nd.gov 
Counsel for Plaintiff State of North Dakota 
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DAVE YOST 
   Ohio Attorney General 
 
/s/ T. Elliot Gaiser 
T. ELLIOT GAISER* 
   Solicitor General 
OFFICE OF THE OHIO ATTORNEY GENERAL 
30 East Broad Street, 17th Floor 
Columbus, Ohio 43215 
(614) 466-8980 
Thomas.Gaiser@ohioago.gov 
Counsel for Plaintiff State of Ohio 

ALAN WILSON   
   South Carolina Attorney General   
 
/s/ Benjamin M. McGrey 
BENJAMIN M. MCGREY* 
   Assistant Deputy Solicitor General   
OFFICE OF THE ATTORNEY GENERAL 
OF SOUTH CAROLINA  
1000 Assembly Street 
Columbia, SC 29201 
(803) 734-4127 
Benmcgrey@scag.gov 
Counsel for Plaintiff State of South Carolina 

 
 
MARTY J. JACKLEY   
   Attorney General of South Dakota 
 
/s/ Jonathan Van Patten 
JONATHAN VAN PATTEN* 
   Assistant Attorney General   
OFFICE OF THE ATTORNEY GENERAL 
STATE OF SOUTH DAKOTA  
1302 E. Hwy. 14, Suite #1 
Pierre, SD  57501 
(605) 773-3215 
Jonathan.VanPatten@state.sd.us  
Counsel for Plaintiff State of South Dakota 

 
 
JOHN B. MCCUSKEY 
   West Virginia Attorney General 
 
/s/ Michael R. Williams 
MICHAEL R. WILLIAMS* 
   Solicitor General 
OFFICE OF THE WEST VIRGINIA ATTORNEY 
GENERAL  
State Capitol Complex 
Building 1, Room E-26  
Charleston, WV 25305  
(304) 558-2021  
Michael.R.Williams@wvago.gov 
Counsel for Plaintiff State of West Virginia 

  

* Admitted Pro Hac Vice 
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CERTIFICATE OF SERVICE 
 

I hereby certify that a true and correct copy of the foregoing document was served via the 
Court’s electronic filing system on this 24th day of June, 2025 to all counsel of record.   

 
 
 

/s/ Harrison Gray Kilgore__ 
HARRISON GRAY KILGORE  
Office of the Tennessee Attorney General  
P.O. Box 20207 
Nashville, Tennessee 37202 
Harrison.Kilgore@ag.tn.gov 
 
Counsel for Plaintiff the State of Tennessee 
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EXHIBIT A 
Memorandum Opinion and Order, Purl v. HHS, No. 2:24-cv-228-Z (N.D. Tex. June 18, 2025)  
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1N THE UN.ITID STATES DISTRICT OOURT 
FUR THE NORTHERN DISTR[CT OF TEXAS 

AMARILW DMSION 

CARMEN PURL, d al., 

Ywnlli&~ 

v. 

UNITED STATES D.EPARTMENT OF 
HEALTH AND .HUMAN SERVE.CES, et al .. 

Defend&.n.1:81. 

MEMORANDUM OPINION ANU OBDER 

Before, the Cou:r-t i& Plaintiffs' Motion for Summa.ry J"dgme11t rMomm,j (ECF No,. 

-14), Glad Janu!ll'Y 17, 2026. De&:nduts raspandad on Moi:rcb Si 2025~ and Plaintiffs r-eplied 

on March 17, 2025. ECF Noa. '70, 91. The Motion. la :now rip4!. Having co1u1-idm.-ed t,hc 

lbriefini~ MotioD,1 and relevant law, the Court GRANTS the Motion-. The M[PAA Priv.ac, 

Rulo to Suppor:t Boproductive Healt'.h CMe Privacy at 89 F1ed. Reg. 32916, is VACATED 

excep,t it& modlificatione. :to 46 C.F.A Soction 164.620. But the provi,aions at 45 C.F.R. 

Section. 1 164.6,2:0(b)(l)(ii)(F}, {G), 11.Jld (H) are VACATED. Oefendante' Moticn1 ta D.i&:mi.aa for 

Lack of Juried:ictio:n is DENIED A.'i moet (ECF No. 39). 

[NTHODrJCrlON 

:Federal age:ncie:s cannot .. exercise power<S Teserved to anothe;r br,an.cli of 

Govamm.ont..1
• LDp~r Bright E-n.uu. e, . . &u'.r,wndor 603 U.S. 369, 416 (20,24) (Thomae. J .. 

eoncumng). Hare, the, Department of Health and. Hu.ma:n Service! ("'HHS") p:romulgatooi a 

-regula;tioD that e.u:e-ede, the Article l atatu.te it pwrporta to ,e:nfo~c&. the Heelth Ineut.B!i!I.Ce 

Po:rtB.bility and Accountability Act 1("H[PAA"), while simultaneously vi0latilli1J th.e 

Federalism barrie.rs erected in the Consti.tu.tion and affirmed in the Supreme Court,'s moat 

moen:t. opifii.on on the euhjeet matter. Dt,b,bs v. Jackson.. Women~ Health Org.J 5,97· U.S. 215, 
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300 (2022) t 'l't :f ollowe that t he States may re,gulate abortion fur legitimate reasons. and!. 

when e.ucb l'(?gd]atkins are ehall~qed under the Coutitution, ooum C&Imot 'eubetit111te 

their social and ewnomic beliefs for the jttdgmenC Qf lef:W]ative bodiea.m) (quotifig FerguMm 

u. Skrupa1 S72 U.S. 72,q, 72~0 (1968)). 

The HHS en---on a~ threefold. Fir-'8t, t.hn HIPPA Privacy Rule to Sup,port 

Reproductive HeaRh Care Privacy (the '"%02-4 Rule"') w .. ,QQJJt;r.pY to laW- because i.t 

unl!aiwfully "'limlt!'" etatc puiblic hoalth laws. 89 Fedl. ·:a:eg. 3,2978. Seoomd, the 2024 Rule 

impermis6l'bly redetmee "person'" and "public health.'" in ,contravt!ntion of' Federal ii.caw and 

"in ex,0088 of .statutory authority."' Third, under the "'m.gjor,-q;Qe&tiol'18 doctrine, .. the 20.24 

Rul:e arn:igat~e to HHS 91Uth,o.rity not expresaly de'legnted by Congrces. 

BACKG!tOUND 

I .. Health lnsur,lfflce Po:r,tabiiiiy and ~untabiiHty Act 

Ia 19961 Co:ngr-0a passed IDPAA. Pub. L. No . . UD4-191. 110 Stat. 1936 (19'96). 

HlPAA imp~~ th-e, "p0:rta.1i>:ilicy and oontlinw.t.y of health ifiew-an.ce oovo:rage" and 

simplifies '1the administration of health in.aurance." ld. 110 Stat. at 19316 .. An.d Co:npeas 

design.ed it to adVllDoe '"the effici,ency and efr-a-ctivlltneas of the hwd.th care ,!fatcm .. 'throug,h 

~he eet.a:b.lia'hmeo,t of stand!ards and 11eQJuirements for the e:Je,c,tronic tl'f,ln&miesion of certsii:n 

'.hg.aJth informotio:n." Id. § 261, UO Stat. at 2021 . . HJPAA-covered entities include "'hea.Jth 

plan(s]."' '"health can clea.rimghou:ee[e]1,"' aDd -iieeJ.th care provider[e] who t.nmemit[J any 

healtb informaitfon iin C}}OOlttlnic lhrm."' :in ,oonnootion with a HIP:AA-ooV>ered tr.811.eaction. Id. 

§ 262, 110 Stcflt. at 2023. 

Any 1mch entity that lcnowipgly n,;ibt.iina"' Gr •i:Jisclfisee. indiv.idua:.l[Jy ideatifia.hle 

heaJth information to anothe.r person" is pttniBha:bJe under HIPM if tbet discloe:ure violates 

HH'S'a enfm.'loomont regu.latioDs. Id. § 262) 110 Stat. at 2029. Congress defined p;roteeted 

11in.dhridually identifiablr: h&a.lth .i:nfc>:rnleitlon."' lliti "'any mfGrmation" that ( l) 1-8 ,created 01' 

2 
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11eceiv-ed by a health care pro-\fid.4:lr, he.alth plan, employer. ,or hem.th care clea.ring'houselft; (2:) 

"relates to the past. present, or MUN phy.eical or mental h,uuili or oo:nd:iition of an 

individual. th prcruion of health care to an individual. or the past. p·rese:nt, or· future 

payment [or the, ,PiN)'YUlioB ,of health ,care to an individual"; and (3) "iclentifiee" or provides Hi 

"J:Sea!Onabte: beeis to believe that the information ,can lbe 'U6ed to, identify the individu.al. Id. 

§ 262, 110 Stat. a.t 202s. 

Oongl'(!ss inettucted HHS to eubmit: its "'r.ecommendetions on .standards with :reB;ped­

to the privacy of mdliYidwilly identifiable health in!onnation-,. ld- § 264. 110 Stal at 203.3. 

Tbaae l'ttlOmmendations :required addres&in,g: {l) the '"rights that aim indirvidual who i$I Bi 

subject of mdividlually identifiable, heelth, ;iinformation !!hould havcfi (2) tae, '"procedure& t:hai 

should be es:tablie'lted fol' the exeffifJe of .i,ueh righte"; and (3) the u'Uset1 end dis.closunis of 

11u.ch mio.rntation that should be 8uthorized or reqtdred." ld. H" Cbnc;N!',U did not. att on 

RHS's ;reoo:mme,nda:rions within "36 month_i' aftc:r HIPANs pu.saie, then it granted HHS 

the ,a~thority to '"promulgata final regulation!! containing l!Ueh atandardlf' that addre--s.sed 

tho aforementioned three categories. Id. 

Congress als,o diet.at~ how lllPAA int,eract& with at-ate la.wa pz1otccting privncy and 

public health. Ftrat, HHS :repJati.ow.,, C1;1:nnr;rl pret!mpt a conrtrary a:tato larw with •mom 

illitr.iltgo·:nt" h-ca.lth-info.rmation. protection requir,e,me11ts. Id. § 264, 110 Stat. at 2-038-84. A:nd. 

Moon~ Congl'Q&8 p,re.8Crihed that nothing: UI) IIlPAA can be uco:ne-trued to mvalids1te Om:' limit 

the authority, power, or pri'.leeditlffla. eatahlia:Jricd undo:r any law proYiding for- the repo.rtmg of 

disease or injury, child abute, birt_li, de,ath, public health surwillance. or public 'b.erutb 

investigation or mterventi0n."' /rJ'.. § 262, l HJ St.at_ at 2.030 (ampbeaiia a.dd&d}; 42 U.S.C_ 

§ 1320d-7(b). This p:rovmion isi "'a bread rule of consh'u.eti__.0n 1thut dHeots judg,es, 1:1-agulatoni, 

and all other-Ji! to make sure to protect laws that p1r10vide fur the em,1mended plllblie health 

9 
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activities." Baibara J. Ev'ana, lnslitwioMl Competenc,e to BalaJta? Privacy an.d Competing 

Values.· The ForgoUen Third Prolll/ of HlPAA Prtemptic~ Aito:ly&S, 46 U.C. DAVIS L. REv. 

117,5, 1200 (20 IS). It "very cl.early attempta to protect ]awe that pro,vide fta· the e:n.:n:nerated 

public health actiritiea from .... privacy le.wB." .Id. I.JongreH wrote Seclion l.320d-7(b) so, 

that ''i[n.]othinl(' :iin H]PAA "shall get in the way of any law---etate or ftiderel---'tha.t. se.rves 

varloue enumerated public health purposes." Id. at 1201. 

ll. The P'l:'liivacy Bu fe 

Congre.se did not meet- its thirty-8.ix-month ,d~d.Jine. Thue, HB:S p:roantdga:~d the 

Standard.a for Privocy of lndividuolzy ldeotili.able Health Info:rmation (11Privncy Rul.e"') in 

2000 ·to enact •snandi1nrds ·to pr.otiect the privacy of in.di,,i.d!ually identmable health 

information." Standards for Privacy,of lndividua11y .Identifiable Hea.]th l nf0:rmation1 65 Fed. 

Reg. 82462 (Doc. 28, 2000), (codified et 45 C.FJt pte. 100, 1164),. The Priva_q Rule pw-videa 

"enli8noed J'.l•muctions for in.di,,,1duBilly Identifiable he-al.th information'" to ad:c.weu: public 

eoneems about th-e twe of iteeh_fflll@gy i.n. health.eat'@. Id. In. g,snc::ral, the Privacy Rul.e be:ra 

pro~ctcd health information ("PH[") disclo9ure with011t an indJvidlilAJ's ,e,ut'hCJrizati.on­

UDless diaclosure ie far a &:peci....:fied 1n.11']Jl;).fJIQ. ~15 C.F.R. § 164.502(a} (2023). TboN purpoacs 

in-elude tre-.atment; payment; hea:lthcare operations: a .subpoena or other ju.dli_,e:ial Ot' 

adJni.ni&tl'ativo prooe-eding; public health oversight, surveillance. or inv,e:1.mption; chJld 

ah1.1.ti4!1 reporting; a. Mrious an.d i,mmiaent thr-0at to an mdivid.ual's or the public's safety is 

p11esent; ,o:r for a law ,enforcement. r-.euon. Jd.. §§ 164.506, 164.SOZ 164.512 (2023)i. 

The Prive.cy Rule permits the di&closure of PHI to law ealcre1u1:10-:nt •for- a law 

emor.oomcnt purpose'" w:ben the discloswe meets the requirement-a of the reaRon for whJch 

law a:nforcoemen.t seeks it. s~ id. § 16,.5I2(:l)(lH6). Law e.nfo:niement, reasons mclu.de 

disclo ~ u t'he law othorwise roqui'rM, .an mdivid.um's iidentificatio:n o:r focaticm, end 
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emergency crime repmiog, Id. § 164,512©(1). (2). (6). 'The Privacy Rule .epecificel)y 

p:totecte r-ep,ort:ing 111child ahusd1 to those ll!auth.oriood by ]a\\.- to receive euob ~ports. Id. 

Ut Th.e 2D.iu Ihde 

HHS amended the Privacy Rule in. 2-024 (thtt "'2024 Rule"). HIPAA Privacy Rule to 

Support Reproductive HeaJth Care Privacy, 89 Fed. Res. 32978. The 2024 BuJe took e,f&ct 

on June 251 20.24, alter HHS'a 0011sideration ,of opproximately 25,900 oomme1de. Id. at 

329176. 3,2978,---79, 82991. The 2004 R1.1le re-q~d IUPAA-r-egu)ated en.titie-.s to oomply by 

December 2--3, 2024. and amend their reqlllired Notices ,of Prive..~ Pncticea by February 16. 

2026. Id. 

Organization, which :ret-urned .. the a·uthority to, :riegulate abortiO'l'I . .. to the people and their 

elected repr:escnto.tives." 59'1 U.S. 215. 292 (:20.22'). Ao:ording: to HHS, Dobb., wwurht 

•&1:~rceaching iim.plicati.ori.3" Co:r- mproductive heaJth care- (''RBC") that 41incre-ase[dJ the 

~elihood th.at- an mdividl!.lal'e- PH[ :may be dliacl~d in ways that. ,c:auee• harm to the 

inte;r-e.~ the:t. HIPAA M&k111. 'to proteet.'" 89 Fad. Rag. at: 32978. Specifically, HHS leadership 

worried Dobbs might prevent wo:m.en from ee-ekiing a·bo.ttron-rf!lated provider--a end .invoked 

HIPAA as a shield apipst aborlio-n-r-estrictive States.• 

HHS exprea.ly linked its anti-Dobb., ratio:mde ·to ite etatuto:ry puthority tq 

p:rom:ulgatci HIPAA re.gu,lations. Id. ("Under its statutory auttuirity to .administer and 

enf-orcs the mPAA Rulee, tlur D@pa.rtmt1nt may modify th.o HIP.AA Rules as needed. The 

-1, ~ DBrA'T OF H EALTH &. HUM. SE:RVS., MARKING "fJilB 50TH ~y or Ro.fl~ BIDHN~J:IJ!lUUs 
ADMI. ISTMTIOti E-FFORTS TO :PROTECT RHPROD-UC'Ji'IVE HEAI.TH 1CA.R8 3 (202S), bttps.:Jlpermei.cel 
NMH4-e,GE; HIPM hirx,ey lwl'e a1ld Du~~• f>/ l.nformalia'II ll~lotins tcil R@mducti:ve .Heali.h 
Co11:t-, DBi>"T OF H'.EALTH & HUM. SB RVS. (Ju.l'e· 28', 20t2), b.ttpt:/Jperm.a.Q.V1JT87~B,WNU. f o'llowing the 
1change in 1uuide11tial admu1it"t,.1tl)ti.011,. theee pages are no lo:nge-r available on U!RS"a eitea. 
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StrpRJ,:me Ccurt decision in [Dobbs] ~ .. altered the ]~al and inealith care la_ndsespe.ji. ThWII~ 

HHS concluded Dobbs, may '"e'hill an mcbviduol'e will.iq:ne;e.s"' to seek ao abortion or othe.r· 

RHC. Id. To preYe·nt chi.llirng aborti:0111;1, HHS •&,tti'.i'it'nirted that rthe Privacy :Rulo m:wit be 

mtidified to limit the cireumstonees in whic:b provisions of the Privacy Ruile pennit the \lAe 

o:r diaclosu_re of an in,diivi.dual's PHI" about RHC fM' "oona.in. W>n•be-altlii eare 11n.u:pose:s.~ Id. ; 

see ah<> id. et 32987. 

To :rei,trm Dobbs in. that way t the 2024 Rule .,amends provisions of the1 Privacy Rule 

to st'rengthen privacy protections fnl.' lughly aenailive PHr' ahoat. an i.ndividu.aJ's RHC. ld. It 

de:6nes "'reproductive 'health care'" as "he--alth caii:-e . . . that affecu tiho heahh of An 

i:ndividua.1 in a.l!l motmre r0:Jeting: to t'be .reproductive system an.di to its :functiorni, a__n_d, 

prooe&ee8."' Itl at 33068 . . And it deiines "persiod' .as 11e noturel pcrao:n ,(mearun:g e hum.en 

being: who ilil born ali,.,e)" aJ.011~ with 110:n:netuiel. en.titie&.. .Id.. ait. 88062. Fin-ally, it defines 

•[pJ u.blic hea1th0 eie used in the terms ~p·111blic ·hcealtb surv~illanoe,' 'pu1bli.e hetdth. 

invaatiption.,' and "public boalth in.torvc:ntion11
" os "'popw.ation-levd activities to prevent 

disease :ii1 and promooo the• ihea.lth of po-pulet.ion!.J? Id. But "'puhllic lhcaltlf' os, used in those· 

te•J"J1u1, HHS ,a~lain4"rd., 00.uld :ncwcr me&r.1. e-ffort8 ·to •Hco:ndu.ct . . . investige;tioDi[sJ" or 

"impose ... liability'" o:n individuals who only :99ak or ~btam RBC. Jd. al 33~4. 

The heart of the 2024 Rule prohihit.e the d.iee:1oeu:re of :iinfbrmation ifiJMUt RHC for 

three: &pccine purposes: 

(1) To ,oand-uct .a crimilutl~ civil. or administrative investigatioa into any 
pa:rson for tb.e mer-e a.et of l!ookiin.~ obt:ain.i.Dg, or focilit:atmg r,eproduc.t:ive 
heal.th CS.Te. 

(2) To impose crimi:nal, civil, o-r adminmtrt1itive liability on any pe:re.on for the 
mere act of seeking·, gbtaining, providing, or t.cilitcBt±ng 1[1-eptoduet.iw 
health care. 

(S) To identify any person (fur these purposes]. 

Ld .. at 33063. Thus, the 2024 Rtde restricts RHC inform.at.ion diecloem:-e if '"in\re8tigation"' or 

'"li.a.bility"' auaehog for t.htJ: ''mere oct-~ or seeking, pr,oouring, or facilitating RHC. Id. This 

6 
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definition of RHC means the 2024 Rule p,:rotecta information about a wida range of 

p:roood\lR8 States re~)ate. 

But it onlry :reetricillli diacl0&'\:lf-,& if ataui Oli" f-0derel ll!liW deem& thfl. RHC °'lawful'~ when 

am,d ih-ow the recipie'Dt obt&ned. it. The 2024 Rule e.tat~: 

Tho prohibition ... applies on]y whe:re t.he relevant activity is in connection 
with a.ny JMfltlt'li ~oking, obtaining, providmg1 or facilitating :reprodlu.ctive 
heaUb cBN, and the (e,,ntity :firQJD wbicb ,information ii.9 SC>l!igbt]I hae roaaonebly 
determined that one or more of the following condition8 exi&tei: 
(U The reproductive health care is lawful unde:r 'the ]aw ot ithe state :in which 

such herut'b co.re is provided under the circumstances in which it irs 
provided. 

(2) The l'flprodu.ctivE!l hclalth cme is p:r:ollll:eted, nq_ui:Ntd1 or :autho:rimd by 
Federal Jaw, mi::him11,g the United Staitea Conatitati.on, u.ndoir th& 
cl__11¢ume.tan~,!ll in whldi such health ,cam is pir,ovidad. :te:ga.t-dl.CSA of tho, 
state in which :it is provided. 

(9) [The entity pres11_mes the health care ]awful unless :iit knows or is shown 
othe,:rwm.] 

/,d, Th~rct11!ot-e, a cover-0d entity must e.xamino rnleveint. atate law to dfl:te:rmin.e whether the 

pl'tlvided R__HC was ]Piwful uunder 'the circullUt.anoesi in w hfo.b it [was] pr-ovided." Id. But it 

also mu_st examine iOJ lawfutlneM qn,der releva.nt Fede:i--id "nd oonstit11tion,al Jaw. Jf the11e 

legal inquiries reawt many 'UDee:rtainty. the rove.red entity must "'p:resumeO .. the can was 

lawful unless *(a)ctual :know]edge• or a ·•eu.~,tantiaJ r actual basis"' indicates it wqe not. Id. 

Thfl' l),resumptioD operates to "iocilitate t.he determint11lion by the regulated ~rntity" w:bether 

the, cafl;! waa lawf'u1 and th~roby reduoa th~ ris!k of an i.mpo_rmi!sib'le \UICI' ,or disclosure." Id. 

at 33034, lt '"Jower(ti] the burden" .for covered ent~tios b@cau11a it. pa,rmiu them to deifault 

Further, those seeking disclosure must often pr,ovide an '"attestation" cont-aininr a 

"'d.esc:rif)ti(rn of thCli information r,equested," and a "clear statement. t'hot the use or disclosure 

ia. n~t for a put1poae" the 2024 Rule pr-ohlbit&, .Id. at 330641. The cover d entity must mfu.ae 

cov.ered entity . . . in the ea:me position would, n01t believ,e, that llhe abtseteition" ia fOf' 

7 
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pe:rmi.Aaible1 purpol!los. Id. at 33064. Thus,. the 2024 Rule requires 001teti!!d (!iitiliaa. to 

&e.rutiniz.e a staw or f-i'.!detel ageney'a atk'!station. to determine wherther it is reosona'ble to 

believe the infomu11tion 'l!lterein. 

In sum. HHS ltar.nestted IDPAA to ooutraiD Dobb& Id. at 32-978 ("[Dobb.BJ hae far­

:reacbing implicotione for reprodt1.Ctive 'Ele,altli care . . .. . fl'hue,]I ·the Privacy Ru]e mu.st be· 

modified. . ... ). Tlbe 2024 'Rule bars discl06'\U'e o.f RHC infolDlation----,ae HHS definea it-if 

the health care wae ieg,,al"' and if tbe PR['a diiK:lo111ure would trigger an "':investigat(ion)"' or 

:iimpoee "liability''' for thoee who only seek. ·p~Oieliiile, or fadlitaUt the health ,car~ 

IV. Dir. Pu.rl's Practic-e 

Ur. Canne.n. Purl owns Dr. Purl's, Fast Carre W.alk Io Clinic (the 41Climc"'). The Cllinic 

empleye three J'mrt;,;e prs.c:tiUonem and about fifteen others who provide common medical 

semoee. ECF Nos. 4.5 at 13; 46 at 3. The Clinic often tNate ,chi1&efi, y0ung womerilt ud. 

pregrum.t women. ECF No. 45 at 13. When ,carin; for a female patient. the Clinie typically 

collects infannetion a.bout that wom n, mncludin•g her last menstr\lal period, men:Pr-che age, 

pm~ey Ill.umber. and live-birth, number. Id. Dr. Purl treDte every tLnbo.m cluld a~ a 

patient. Id. The Clinic baa t,rgatod "hu.ndreds"' of girls unde:r the ,00nsent ag-e who were 

pregna'nt or I'"epo-r.-1'.:tld aarxual a.cti'Ylty. Id. at 14; EC~ No. 46 a:t ,5. The Clinic also treated 

'"bundredit of cllild-B1blil88· vict.mu11. ECF No.. 45 et 15. Tex:u Child. Protective Services 

("'CPS'1 sends the Clini:c r•~~u_eets. £or pm a,,ppronma,t.ely ten. to tw(l}V(I· ti:mel!II P'}r year whun 

it inves.tigatea e,uspected child. abuse. ECF No. 4'6 8it 6. Thnlje rcaqu.eelt& deJtaa11d tht} cntiN; 

unredoct.ed medical record for eaeh. euspect.ed victim. Id. 

V. P~dural History 

Dr. Purl and the Clinic (colloctw1lly, •PWntiffi') aued to, ,declue the 20·24 Rule 

"arbit-rary and cep.ri:cicm&'" and mini ex•oe~ of atatu.tory euthonty/ 1 in v.ioJntion or the 

8 
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Administrati:ve Procedm:e Act C'APAj . iECF No. 1 at 18-20. Pl.aintif& ar, "'oove.red.,. entities 

subject to HIPM. ECF No. 45 a t 14-16. Dr. Purl 8l'gtte& t.he 2024 Rule will jimpfli't h&t and 

be:r. em.;ployeee'.' e,ta·tie ... mandat.ed obligation to :report .. child aibuse .. or participate· in pubic 

health investigations. ECF No. 46 at 28-29; 'r.EX:, FAM, CODE ANN.§ 261.l0l(a) {Weat 2021}. 

Pltili\tiffiii eought a preliminary injunction to oontinue tneir lon-getandm1 coopenti.WJ with 

mondutory teporting ooqui.teme-nta and rCPS rcquo&ta, though cooperation m-.y discJose 

information the 20'2~ R111le l't(\1.W'eS be k~pt, private. ECF :No. 24:. The Court granted o 

p,~ ~unction ·to Plaintiffs on Deoomlbe:r 22, 2024. ECF No. 34 . . Alld it required an 

e~dited i!lwimutty ju.dgmeDt !8Ch_edule after the preliminary injUtD.ction. 'ECF No. 35. 

PJ!aintiffs and DefendPJnts er.a.ch filed motione fur summary judg-ment ,on Ja.nufil'Y l '1, 2025. 

ECF Noa. 39, 44. 

LEGAL STANDARD1 

Su:mmriuy judgment is &flp,Wlpria&e if the movant ehows no gen:ume dispute of 

material fact me~ arui the, m,ova:pt i!ii entitled b) judgtnent aa a mat-tet of law. FED. R.. CJV. 

P. &6(a). The moving p.o.rty bean the :initial burden to demonstrate bot'h, See Cerok,: Corp. 

u. Catreu, 477 U.S . .9l1, 322 (1986), A gen.wne diapt1te of material fac,t exi.8ta if .. the 

evi.dct:noo is such that ai reasonable jury could re·tum a verdiet for· the non-moving p11_rty, .. 

Anderson u . . Lib~rc,i Lobby, ln,c,.. 4 77 U.S. 242, 248 { 1986). 

Su:m:mary judgmen.t '""is putitatlru.'\y app11opria'te in eases, :m which the coutt .is asked 

·to review or enforce a decieion 0f a l,edJ~,ral administrative agency." Girlin, Httllrh Ctiu, Int:. 

rJ. Sha~ 85 F.Sd 2ll, 2M-lo (5th Cir. 1996),, "'Unde.r the APA,, it ilJ the role of ~he agency 

to N8olYB< factual is1mes oo, arrivo at a decieion that is supported by the admmietrative 

noor.d..'" Hi-Tech. Phtuma«J C-0.1 Inc. v. FDA, 58,7 P. Supp. 2d IS, 18 (D.D.C. 2008). And the 

(:()Uirt'a :role in en APA eBae :is to "&jt,0 u an appellet.e tribunal• Am. Bio.s-cunce, Inc. 11. 

Case 3:25-cv-00025-KAC-JEM     Document 101-1     Filed 06/24/25     Page 10 of 66 
PageID #: 1097



Case 2:24-cv-00228-Z     Document 110     Filed 06/18/25      Page 10 of 65     PageID 52103

'l'Mmpson., 2691 F.3d 107'7, 1083 (D.C. Cir. 2001); see alit.o Amin iu. Mayorkas, 24 F.4tb 3.83, 

391 (5th Cir.. 2022). ht l!!luch a. posture, th.e .. ,entire caee on Teview is a qrueetaon of law, and! 

o~ a question of law." Marfl1w1l CnJ-1. H~llh Care .Auih. u.. Shalalat 988 :F.2d 1221, l:ZOO 

(D.C. C'il'. 1993,). So summary judgment m an APA ~ 0 meteb, tJe.J"Ve.s a.s tho mech..anism 

for deciding. as a m.au.er of law, whctatJ-r the agency 1.tc:tion :iB e11.1pp0:rted lby the 

od·miinietrativ,e, rerord and otherwise !l;l()MJS,tent with the APA !tandardl of review." 0cemw. 

.Inc. v. Locke·, a~n F. Sup:p. 2d 95, 106 O).U.C. 20U). Judi,eial 11evfew under the APA ie 

limited to, the administrative record ... 5 U.S. C. § 706. 

ANIALYSJS 

Under the APA. ,courts must ""h.old unlawfu] and eet. aeide" B~ncy action •not in 

uccorda.n.ce with law" an.d "in c:x:ooas of &tatutory jurisdiction," 5 U.S.C. ·§ 'i'0&(2)(A), (C). 

When doing so, tne .. court 61hall decide all rel eva.n:t quos-tions of law"' and ~tetp:ret . .. 

eitatu.tory provisions.I\! .Id. § 700. 

Afto:r Lo1Hrr Bright Enlerprisu P. &imor:ww, the "text of the AP:A l'tt6Bns what it 

sa,ys." 144 S,. Ct. 22:44, 2262 (2024). ,Ccnttta interpret. the statute &Dd, evelu.ate agency action 

by •,applying 'tJhoir own judgment" to "decide legal qu;e&tione..'" Id. et 226:!1.. Agen.clea p088etrB 

'"on]y the puthorirt;y that Cmgr~ has provided" 'because they are "'creatu_res of etatu,tie."' 

l't'atl Fedii of l,idep. Bu,. v. /Mpt of Lab., 595 U.S. 109, 117 (0022). The central question hi 

,oralways,, simply, whether the ag~nc;• has etayod! within the bound& of its stBituto:ry 

euthmi.ty.'" Ci'J' of Arlinftwri. v. FCC, 5691 U.S. 290, 29'1' (2.013) {e.inphA8i! omitted). Courts 

th11.s "'effectuate the will of 0o:ngre.s..!J,"' "rectignh;[e] conatitutfo:nid delegaticm&ii" and "1ix0 the 

bou1adanes of [t-heJ delegBted euthot"tty .~" Loper Bright, 144 S. Ct. at 2263 (third alteration 

in original) (q'uMmg H. Ma-.naghlll'll1 Marbmy and Ute Admirn'.strot.ive St:ak. 83 CO[..IJ}.t. L. 

.REV. 1, 2'1 (U}83)). 

10 
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Defendant.8 w,ah·ed their merits argumen'te in their 1.'(1Sp,on89 to Plaintiffs' Motion. 

s~ ECF No.. 70 a.t ,s rHHS'e ne.w Leade.r11hirp is cunentlly reviewing the Hula., ao D~f&n.da111S1 

do not further ad.dffte ll'h~ merite hon."). "'Generally, the f rullure to respond to arguments 

coDstitutes abandonmeHt or waiver of tlle, i88'1!1e-." Kellam. u. &i'tfi.cn. No. 8,12-CV-3~2, 20:rn 

\VL 120987ii3j at ·•a (N.Oi. Tex. May Sl, 2013) (quoting Abraham tr. Greater Binni-ngham 

Humo,ie Soc. lTK-.• No. :2:ll•CV-4858, 2013 WL 1346534~ at "4 (N.D. Ala. Mar. 28, 2~)113)); 

ue also lrJ ni· Dall'. Road'8t~r, Limited, 846 F.ad 112. 126 (5th Cir . . 2CU 7); In re Online DVD 

&n.tal Aniirrus., .utig._ M 09-20-29, 2011 WL 6883712, at *12 (N.D. Cal Nov. 23, i0ll) 

(fail'LU'e to :reepo11d! tQ a,tgumeot. on th@ merits t.-ypi.cally iB "viewed as grounds !al' waivel' or 

concession of the upmen.f'). 

fosteOid, DefendeinitB omly chrule:n1e standing: .P-_lld t.Jrae tBOOP4:I ir,f poteatial 1'4!11.ief. ECF 

No. 70 at 6. Def81t1.dants. did mow .for summary _judgment and argued the merits.. See EOF 

No. 4fJi. But. m th eir :re_pl.y ibrlef to theif- own, motion~ Def end&nts agaim only challenge 

standing and <Btope of potentlal r,e]ief. ECF No. 98 at 5-12. They do not addr.ctAB the :merit& 

a.rglllmenta Plo.mtiffs mode m the res.po:nBe to Defendlams' m.otio:n. Thue, nowheire dlo 

Defendants adclr,e , the merits of Plei:nti.ffs" ,8!1igu:Ment$. Bu.t they do 'f!re.&lUl1t :merits 

~amonu .in their motion. f o.r ,1n.unmory judgment. Tho-uGh Uefenda_nts Ju,1ve ebiuuloned. 

their merits arguments, th<l Court will neverthefoss consider tlle uguments :p1r1esented m11 

their :motion for a:wnmaey judgmen.t. 

I, Standing 

jjJArticle UI ,of the Co:netit~tio:n limits federal ooutta.' j'Urlsdi~tion.;; to eucs end 

contro,v.cn.ies. Clapper u . .Amnes(y ln.t1, 563 U.S. 3'98. 408 (2013). Stamling helpa eoeu:re a 

tt.ue Ca99, or Conrtrove-;r&y ,cxiats. See DaimlerC:lu-,s.ler Corp. v. Cun.a, 64 7 U.S. 3.32, 342 

(2006). It. i.8 thus a. '"bedtoc:k conalituti.onal r,cqui:romen.t." Un.ilm St-ales r.,. T~ 5991 U.S. 

n 
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1870, 675 (2028). To satisfy this throshoJ!d reqwre:memt, a Plaintiff bears the bunlen u, a.:how 

•(i) that sh-e has .e~ered or likely will e.1:IHer sill i.njuey in faeti, (iii) thBt the injury likely WH 

ca.used or will be cau_sed by the defendant, and (iii) tbat the injlll'}· likely would be r-edresaed. 

by the requea.ted jud.icia[ relief. • FD'A v . . AJL for Hippocralic Med., 1\44 S. Ct-. 1540, :l565 

(2024) (citing Summer8 u. Banh lsla'IKL J~i-, 655 U.S. 488; 493 (2009); Lr,+j,an u. :Defen..rkrs 

of Wildlif~. 504 U.S. 555,. 560-61 (1992)). 

Def.endlente ug;u,1 PWnitiffs lnck. smndme because their daims reet "on unr,ealistic 

and unsubs,to.ntiated theories, of hur1n.■ ECF No. 70i o,t 7. De.fen.dents claim Plaintiffs' 

"])ri.ncipd theory of stlmding" is that the 2024. Rule reetricts their ability to oompiy ·witli 

atate child-abue& r~porting laws. Id. But t:bey claim that theory ie "imagmM')I' ." Id, In their 

\"iew, the 2024 RIJlle does :not "'t"eetrietU ho::t ability ·to .report suapeetcdl child abu_se0 and ·tihe1t. 

llljt ia [not] likely to db so in the future.'" Id. at 8. Thus. they argue,, PLB!intiHA' •fight witli the 

Rule Uli ... ain a.babact one-hardly the basis for Article HI 1itanding ... lei. And Defend.an.ts 

claim Plaintiffa' a.llegod oomplianoo ,oost:e a.re ,lri.milorly ins'Ufficient. la. They nuu11tain that 

Plaintiffs nave not ,epecific::ally eriumerarUtdl or ab.own co-ncliusiv~I compliance costs incureible 

under the 2024 ,Rule. l.d .. s,t. 8---9. 

Plain.tiffs res,PODd a "'fundamental doctrine ot APA standing"' holds ·that "',objects of a 

rngulation hove etandin; to sue." ECF No. '91 at 8. Wheth~r the 11eguila.tion t:rw,y bare th.e 

adivit;y 8 plaintiff drums is the "'mcor.recl" analyaia Id. al 9. Ine~d. Plaintifi'A B88fft, 

~tandi-ng is .. self-evident' :for tho object of a regulation. Id. at 10 (quot.inc Skrra Cl~ v. 

EPA. 292 F.3d 896, 900 (D.C. Cir. 2002)). And furthe.r1 ,even if Defendants correctly state 

the standing s tandards, Plaintlil'e' ,compliance ctllat& •1ndepe,.nd.endy prove &tanding.l!! Id. at 

12. Tho11gb PJaintiffs have :not ,condusively eets.bliebed tb.1:1 l)reci.Mi compba1100 cost81 they 

:112 
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have .,amp~ testified" they edet h> some degr-oo. Id. And o11pecunia:ry !harm iB ,a 

quifiteM(!ntial nuury m faet.'" ld-. 

A ObJe:ct of the Regul!ation Standing 

If plaintiffs lll'EI •au bj,ect. to regulations that ore oontrary to law... trnm that is "'ai 

OODcRJ~ lltjury sufficient to give them sta11ding." Te.r. Med. Au1n; v. U.S. Dept of Hlldlh & 

llum. Servs.., 110 F.4th 762, 773 {5th Cir. 2024). \Vhen 04a plaintiff is an object of .a 

ff!gula.tion 'there is orclina:rily little question that t'he action or inaction hos C8iUMed them 

i:niurY, and that a judgment preve:t11t-ing or requiring the action will ~~eM it..,. Conire.nder 

Farm~. L-...L.P. u. U.S. De'!;'< of Agrie., 779 F.Sd 258, 264 (5th Cir. 201Ui1) (quoting L~jan, 5-04 

U.S. at 561-62.). Thua. ata_ndi:ng'e three elefflA!IDt8 illN sati.s6ed. 

Tho, Supreme Court recently bel.d that. objects o.f' ~gula.tio_n. typically bov-0 r&tanding 

to s'Ue. All. /or Hwpocralil! Mttl., 1441 S. ,Qt. at 1556 ("Government regulations that require 

or forbid some, aotion. by t-he plaint.ft' a.lm018rt it\variably· sa.'tisfy both tb.e injury in fact ,and 

1ciu:umti.on .req;111irements. So in l.hr:;NJe li.88ea, etpding is uauailb' oesy to atobliah/ '). The Fifth 

C.i.ttuit held t'h.e same· just thlrty days ago. Nan .Beli,gi.ous Broad,tmtvs t,. F'OC, 138 F .. 4th 

282, 2-90 (5th 10ir. 2025) (beca:use the plaintiff wae •"o object of the (F,OC'sJ action; .. . tb.e 

t;itanding requirements ore met" (oheratiou in ori~m_,J.) (qu:oti.ng Lajcm-, 504' U.S. at 561)). 

or oou;r-sa,, i&0>-eail.fod thlrd-p0irey standing ca:n be mor,e problematic and '"su.bstantia~• more 

difficllllt t.o eet.abl.isa. All. for Hippoc-ratic Med., 144 S. Ct. at 1656 (q;uotin1:· Lr,J,jgn, 604 UJS. 

et &62); 8ee al"° AU. /,or Hippocmti£ Med. v. FDA. 117 IF.4th 3.36, 340 (5th Cir. 2024) (Ho, J., 

1ooneu.rriog) (Dotmc that a conStititent. iqju.ry analysis ehould 0ippl,y 'to all plaintiffs in 

thad•pa.rty stanclin,g scenarios). 

Obj,aet-of-the-rogulat.io.n. atancling does not reqttire a perfect nutch betw~n dte 

reg,ulation'e mandate-a an.di Plointifl'il!i proven day-to-day behavior. lmitead" 'being the me\18 
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cibject of a r-0gulatio111 typically grants sta:ndmg because the :regulation '"1'eqUR1e[e] or 

forbidfs] some action. by the plaintiff." Id. (e,mphuis added). Plaintilr& a.r, , free k> acek :relief 

fr-.om re,gulaliona that reqlrire or demand action &om them. 

The rr,aplati()ill m:ust only priusent on "'increased regulo.tory burden'" of some sort. 

Cor1lender Farms, 779 F.3d at 200. Thie. :iis a •ootl!'lmoa seruie" inquiey. Id. at. 265. In 

Comerukr Forms, the Fiift'h Cm:uit held object-of-the~:reg\lletion etandin.g 1!J;p,tie5ed where 

l"~t.ion,im.podl@d reqwremont.s meanl p]Bintilfs 111maiy ... face prosecutio:n"' and needed to 

"take additional mea_,1n1res" to prevent poseible pro&ecutio.n. Id. at 266,. And in T'e.ma u. 

EEOC, the Fifth Circuit held o'bject,of-the-.regulation o,tandin; wae eueil~r met W:hel:'4;1 T,ex,u 

challen~d. EEOC g,ttida.nc~ ibecaru&e "tho Guidance covers Tfrxu."' 933 F.Sd 43a, 446 (6th 

Cir·. 2019). The• gu.idsmoe im~d an ill.Cl'esised regulat.ory bur:den bcetu1se "Texas faoo[d] 

the possibility of mvestigatiolil.'" un1e.ss it "'alJgn(ed] its lawS1 and po1icie-s with the Guida.noe. •· 

Id. at 447. 

D~fendents' tu:gu:men;t that th • 202.4-Rulo docs not prevent cbild,abwie :repo~ting, as 

Plaiintiffs claim, do lit.tle to di!:UX!lunt at.anding he,.J"(!_ ~ ECF No.. ..tO at 20 ("Dr. Purl's ·tfb.eolj,1 

(If ha.rm contimlfls to r,oa,r; haavily on a :l\.1111damontal mi.sundentacding that ·the 2024 Rule 

inte:rf'e:res with the :repoding of suspected child abuse to state autihoritiff.j . For 

objoot,of ,the-regulatio.n atanding, it does ru:it matter wheth~r ·the 2024 Rufo doee or does not 

ooucluaive}y preclude child•a:buse reporting. 'Fo exarnme tbat issu.e wo\lld conilate ·the 

standing and meri.t;s inq_uiri-0.s. See. e.g., Fed. Electio.n. Conun 'n u. Cruz., 596 U.S. 298, 298 

(2022) ("'For etand.i11g putpose-a, we eooept as valid the merits of (plaint.if&'] legal 

claims .... ;; OCA-Greater lJQUil. v. Th.ra.s, 867 F .ad 604, 618 (Sth Ci1'. 2017) (holdin,g an 

"a:rgume:nt oonffates t:be merits of the suit with 'the plaintiff e sta:nding to bl'ing it. . .. 

[Defendant) conn.ot defeot s;tanding by arguing that the [:regulation] is ... validj. Al that 

14 
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matt.em is whether th8 2024 Rule regulletes Plmnt:ilr:s to forbid or r,e-qru,h-e, .. some action" and 

wheth.er vucatin:g th~ 2024 Rufo. would remedy Plaint ifh" burden. Alt for ffi.ppocroek Med.. 

144 S. Ct. at 1556. PlaintitTu &J:'8Ue" the 2024 Rule i& ,oontmey tn law oocause it limits 

child.-abuae r"'°porting. Defendants w,ould deny standing because PJ]QIDtiff& ,a.-e wro:ng Oifl thri 

·merits. /mar-le ,e;t, rel Duo-r~ u. ,C~t, of Lewi.svil',..,J 7591 F.3d 514, 520 (5th Cir. 201,4), 

(relrereini because the district ,oom-t "'CQDtlttted. the •ctu.al•injuey wquiry f"o:r eta.mling 

purpoee~ with the underlying meril-s ,of the ... claims .. (emphaeis added)),. 

But the Court will ad.hen to the true inq_w:ry. whether Plaintiffs are objects of the 

2024 Rule toot. if vaeated, ·will rw longer p,r,e.eent a t1egulatoey bwdon. See, e.g.,. Nat1 

Horu11Utn. 's, Bene.uol'1!nt & Prot.ective As-s'n- £1. Black. 101 F.4th 415 (6th Cir. 2024) (l!nju.ey 

requ.ir,ement aatia6ed bC:ea.use pJain.t.iffs "'he.d to agree to be· eubj;eot to ,E!ind comply with 

[Au.thorlty's] rules~ 19tandards, 111n-d pI-ooedu.ms" ,(alltera.iion in. original) (internal quotation 

omitted)): Te%. Med. Assb u. HHS, 110 F.4tb 762, 773 (5th Cir. 2024) ("[[T}he fa.ct that. th8 

P]eintilia are now s\lbjoot w :regulations Urnt are contrary to law is iteelf ,a «Jl1Cr$te iiaju.ey 

euificle,ot t.o girve them ata.ndmg. "). 

P.laintiffii .ar-{t objects, of the 2024 Rule. It requires and forbids attion by Plainti:lfe. 

'The 2024 Rule p•revents a "cov,e:t.ed eifl.tity' from disclos.ure of RHC information for 

p:rohibi-ted pUl'p(lse-s. 89 Fed. Reg. a:t 83068. Dr. PW'l'.e ,CJini.c is a ,CIO\'Crcd en;tity. To o:ruiure 

oomp,Jiance l'ith the 20~M Rule, Plaintiff.a 11:mst oonduct additional tra.inmg, update policies~ 

nnd am&nd their notice of privacy practices. ECF No. 66 at 16-; 89 Fed. Reg. at 381049 ("'In 

genl'.:ral, ea.ch regulated entity . . . is required to adopt new policies Brnd procedul'ee for 

res.ponding to re-guel!'lts for the UM or disclosure ,of protected heru.tb info:rmatirm . . . for 

whic:h au atte&tation is {-e(flliliad. and. to, ffllin iits worikfo.rce members on the new 

req;umrements, "); Nc,,t,'l Re!'i-11iaQ Br0Cldcoster8, 2025 WL 14286:20, at '4. 

15, 
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And, il' P]aintiiffs received a tequ.eet for '!PHI from a government ,entity, they mtl&t 

comply with the 2024 Rulo by ( 1) ensuring the re-quest is not fur a prohibited p1.1crpose aJJd 

(2) dem an.ding a valid attie2>tation from the, te!ll:Ull'&W!". ECF No. ,66 at 8. Fmolly, Plaintiffs 

are the objects of ·the 2024 Rl:Ue &imply beeaUAe it fo,rbide them &om d.ieclceing RHC 

informa.t.iol:li contrary kl tho, 2024 Rule's terms. [£ Plaintiffs can conduct their business in 

the exa<::l eame m11:n111er aft,er th-e 20241 Rule a.a befom tho 2024 Rul~ then th!l 2024 Rllle 

d.oe:s not regulate them. But they can11ot. A C(lurt 0J:1del' vacatin~ the 2024 Rrule would 

rc!l'M\r.e tho 11'- pla.toey burd.eu tho 2024 Rufo imposes. See Nat? R:eligi-Otts Broadwsters. 

2025 WL U28620~ at *4, ("'Caueation and rcedi:essaValiey ':flow .naturally' &om. this injury 

because [PlamtilJsJ will not face [their]! injury if we vacate the, (reg1.1letionJ, a1;1, Ppainti&J 

r,cqu.est.'• {quoting Cont~nder Farms. 77'9 F.8d at. 266---67). For theoie r,eaJKJns. "",comm.on 

e0ne.e" dictates that the !Plaintiffs have .atonding t-0 challenge" the 2024 Rule. Tex. Med. 

ASQ'"', l l 0 F.4th at 773 (quoting Cantende.r Ft:irms, 779 .F.3d at 265). 

B+ Compliance Costs 

Additionnlly, Plamtiff.s have standing because they must inCW" an "im:rea.sed 

reKUlato:ry burden"' via co:mpliaru:e caste.. Te-.ma v. EEDC. 933 F .ad et 4 •UJ. •Fol' standin.g 

pwposes, a lass of even a small amount of money is ordinarily an. 'in_jury."" Czyuws-ld v. 

Jeuit: Holding Corp. 1 580 U.S. 4611 464 (2017). Here~ Plaintiffs properly allege they will 

exJU!lltd fWids m.o oo:m.ply with the 2024 Rule. ECF No. 66, at 18. These fUDds include, 

(1) acq,uirin,g online training for the Clinic'a !!MnpJoycc-s on 2024 Rulo oom.plionoc, (2) pulling 

employees fu>m the Clinic's work tci undergo t.taining, an.d (3) Dr. Pu.d's ow:n tim.o 

evruuating the 2024 .Rule and u:pdatinG: tbe Cfor,ic"s lilotiee of privacy practice&. ECF No. 416 

at '7-8. Plaintiff& include estimoted dollor amounts for saiid ,c-0mpliance. Itl.. (estimating 

16, 
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online training ro be SlOO to 5300 pe-r penon, dosing the Clinic for tme hOlll" o.f tr8ining to 

lbe S 1,335. Pind Dr. Pu:rl1e time eqe,ns.e t-0 'be about. $360 to S.f:80 per hour). 

Defimd.anti8 claim this is all too speculative. EOF No. 70 at 8-'9. They &ame 

Pbrintiffs' e-atimatae u. "'oonclusory"' and that they do not explam what the .. e'Stimatee 3re 

based upon.'" Id. at 8. fostead, De,fendants :U&ert. Plaintiffs, mWlit explain ~hat training 

01)3't8 • • • are neceseaJY and directly attribu,table to the Rule"' to eatif;lfy the injury 

rce,q-uirement. Id. [in sbortt Do:fo:ndants worry Plaintiffs "'ha[ve] [I.Qt provided 8-ny evidence, 

aside from concluson,' a-seertions and 1;1efe:reinme to the pcera:lized estimata in the 2024 

Rwe;, to ooy,roborate [their] elm.me about the CQ$t,&, in time or i!lloney, that any training or: 

proc:edm:al up-dstes will consume.'" ECF No. 40 at 23. Rather, Defendants frame Plaintiffs' 

compliance ooets as s. .. t1e.lUnllicted injury. n Id.. at U . 

But Defe:mla:nt,3' ,speciticity eil.'gum1H1.~ do l'I.Ot .negaur Plaintif.fs1 injury, .nor do 

PLtintiffs me,rely "apen.d [·their] way into stand.int;.'' Id. (quotin111 AU. for Hippocratic Med., 

602 U.S. at 894). 

i. Pla.i-rdi.ff:s' injurin are· n.ol 1Jel/-in,(l.icud. 

First-, Plaintif& a.re aot 13pen.ding rt'hcmi&elves into standing. To be sUie, a p]mntiff 

cmmot lavish moJJ.ey on a litigaition pr-..aject. ee,parata from it.a acl.ua1 buisi:nese and: ea.11 it 

111sto.ndmg." Boo Diep S. Ctr. fo.,. Ern,r"t Ju.s,. v. EPA, 138 FAth 8 lG)i, 818 (5th Cu... 2025). That 

.is not an injury. All. for Hippocratic Med., ·602 U.S. at 3fM (tt plaintiff cannot. '"ep~rnd it.$ way 

in~ ~t-anding 1:11.imp[y by oxpending money to gather :information, aimd advocate agaiinet the 

defendant•~ :1:1ctio:n"). 

But Plaintiffs a:re not dr;ring tfo,1t. Their cbet-s. stem &om. ,oomp,lianoo with. the 20241 

Rule-not from spending money to adivocat.e ag1-inst. it-. lnl!'tead. it if';! a quint@a.sernlial 

"1ncr-eased r{lgulato:ry bur.deD."' Caner CoUeges &: ScM. of Tex.. v. U.S. lhp ~ qf &J,1ic., 96 

F.d.th 220, 234 ,(6,th Cir. 20.24). Costs to oomp]y with presumably ·unlawfuJ re.gulatio~if 

11 
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they would truly et.em from good faith efforta to comply beet witih a ~qttlation-are 

pecwuary inju;ries. See id. In CafHr Colle,e:s·, t!b" Piftb 1Cirewt. identified "preparatory 

ru:udyail!I, staff training, and. reviewfJi of existing complirmce protocole'" to be • p:recieeJy the 

type&, of con.cJ\ete injuriee thBt tbia court bae consistently deemed! adeq_uate to provide 

etanding in :regulato:ry cbal!lengea."· 98 F.4th at 234. And fimlJ u. EEOC affiF:m_ed that a 

"regulatory burden . . . to, oomply with [u agency ac.ti.i:m] to avoid enforcement ,actions'" iai 

an inj\llry. 903 F.3d 4331 44'1 (6th Ctt. 2019). Like the Filth Cmuit, this Court "assume[s] 

fo:r purpoaas of the standing onai'ysie,'" Plaintiffs a_re •co~ on the iQerit.a of (their) cl.aim 

that the (2024 Rule] was promulga:ted .in violo.tio:n of tbe APA." Id. 

Plaintiffs' alleged compliance ooeta are .. p,recise.ly the types of oo:ncr--otc injurice" that 

Htisfy .standing. 'They do not et.em &-om "'advocacy." Deep S., 2025 wm.. 1452098; at 64-6 . 

. Ra.t-her-, they am good-faith attempts to avo.id 'ii-iolation of the 2024 Rule by ensu_;rl:ng CJinic 

,employees are p;roperly trained ·to abide, ite strictures. The .2024 Rule it.self contemplates 

eu.ch compliance COE1t8 may mew-'. Firet.. HHS .;:peci6eally st,flted that •covered ontitios will 

need to dov,i::11{,p new or modified policies and! procedures for the new requireme:nte." 891 Fed. 

Reg. 33056. Second. HHS rewgnjzed tih-e:re will be "'·L'X'.>8t! a1:1i!Ocl-tued.'--' with odditiomol 

l'!lmployec tr8!ining, wb-.et'he:r integrated mto existing HIPAA traimng or not. Id. PlaiPtiQ's 

,allege tho tSei.m~. ECT No. 401 at 7-8. Thu.a, Plaintiffs are not ependinr them elves into 

~tancling. The;, ar-e epending what the 2024 .Rule ,expressly contemplates. And they only do 

r&0 because tlle 2024 Rule, :impOMa. a:n ":i~aeed regula.tc,ry bu.rden.11 

ii. Plorn~i!fe hove 8hown su//icien« S,P«i{~ity. 

Nor must Pla:intiffa show more specificity. For iUtndi___ng purpeee_e, "'a lnaa ,of iWE!o a 

amall ruttolfifit of mo:rtoy is ordiinarily an 'injury.''" C.q:wwsk~ 580 U.S. at 464. Defenda_nrts 

lam.ant t,hat Plairn.ti.ffs provided inadequate .accoi:mting of the 00\'ilt& "directly att-ributable to 

the Ru!~,• ECF No. 70 at 8. 

l8 
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But Plaira.titfa need not meet a oortain oost threshold, nor do they :need to te<s'lify 

exaetly what they base their e,Jjtim:a.t.es on. Plaintiffs naed to show om;" -that they will wffer 

s-om4!' l'tltl, time o:r money euflice, arising from 2024 Rule eompliane~ven if' it is & ei:naiUI 

cost C~ewski, 680 U.S. eit. 464. Defe:ndiants argue PIJlintiff.s suffer :no injury if "'easy !'liild 

oo.silees .. measures are availalb!e, ECF No,. 40 at 24. But that only ~JUMU.s tlrn error they 

made at th.e prolimmeiry inju_nction Btage. ECF No. '34 at 10 ("Defe11dlan'ls think 0:r. :Pur] 

eihottld (eiom ehow) oomply mote cheaply .. .. Bu.t nothing r-equi:res Plainti:ffu to explain in 

e:xcrnd.a:ti.ng detail. exactly how tb.eir c:o:mplis.nce coats will materialize. 1- HHS itself 

t f!cogni:tei!I somc, policy updates aindl staff training will be "'nee-d[ed,J." 89' Fed. :Reg. st 32056. 

Defeudant:s EllrKue P'laintiff e ehouldl ~g.noN that. ECF No. 40 at 24. But they cannot. 

At bottom, Plaintiffs har~ euffittiently t,11!-Bltified. that somt: training Oi.111.dl preparntory 

:r-0vi-0w will be required. E-cF No. 46 a:t 7-IJ. Whe1th-e;r Plaint.iffs." ~atim.ates a.re toci brood 

matte.re not. Su Young Ccnservatives of Tex. Fourtd. v. SrnaJ:resk, 73 F .4th 301,, 310 (6th 

Cir. 2023,) ("'Plaintiffs S]l,Bnt. .mon o)' ths.t, e.bsont defendants' actio:ns, they would no·t have 

spenl . . . . This is a quintessential injru_ry-in-f'tlct . . . Standing ia d.e:faatad only if it is 

,ocmclud,ed th~t the .injury is so oompl~Ul:, du.e t.o the plainti.ff s OYlD fault .as to break the 

causal chain." (first omi&Sion in orighuu) (:inte,n$l 4uotatiol'.Li omitted)). Heste, Plain.ti.f'm 

provided. affida:v.it evidew:e o·f the ea.me l!K);rt of pr,e-pantion end training d.asme-d adequate 

in Career D'Jlleges. 9'8 :P .4th at 234 (plaintiffs provided "thN111h evidenoe in, the :record 

that ... . the n.ew RWf!; ml'.IUll' :s at least 111,0ffl.e degree of preparatory ,Malysis, staff training;, 

and r,e-,,,iewe of ~sting oompllienoe· prot.ooo~" (jllliro:rnal quotation omitl!:Od)). Defendants may 

bicker about the degree of these co.st-a. But HHS ,expreti$ly st,9.tes suc,h OOlltS! are iiU!OBSSAJ:j•, 

89 Fod. Reg. at 33056. This ,Comt need not co:ntradict HHS',s ow;n pre11m,vtions ,and et1nnot 

oontradfot whe.t the-Fifth Circuit considcra en injury. 

19 
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&eouae Plaiat:iffs: are ·tbe object of the 2024 Rule, et.anding is "'e.asy ·to ~talllisb;, 

'here_ All. for Hi.ppo(!-rotic Med., 602 U.S. at 382. Plaintiffs ineur an "'mae~eed :r,e:gulato!')' 

bunie:n"' :not only t-b.TOugh the 2024 Ru.1:a's restrictions but also through expending icoete to 

ensure oomplionoe with the 2024 Rule. Co Pl~,. Farms, 7791 IF .3d at 266. Defandant& 

caused the-ee iajurias_ Vacating the 2024 Rule would :redr,ess them. 

II. Contrary to, La. w 

Pla.iin:ti& Mgue the 20.24 RuJe is contran• to law in three ~r-ent waya. F.ir!t, t-htl 

2024 Rule •un.laM•!ully limits disclosures abou.t Bbuse and public h~alth to .elate 

authoriti-es.• ECF No. 45 at 29. Second,. the 2024 Rul!o- :redefines "'person"' and .. public 

health" ,contrary to statute, Id. at 35. And! th-iird. the 202<1 Rule $meeds statutoey authority 

beca.uM it ,employs HIP:AA to .impose 111a-pecia1 rules for abortion" and RHC- Id. :at 40_ 

Defendant& decline to ri:!spond subst:antivel~ to PJmntiffB' argument&. .Su ECF No. 7-0; 

suprn pp. 11-12. Bu~ they do addflesa tne core wtgumetU.ti-in their- 0Yln motion f'o.r summary 

judgment. Set1 ECF No, 40. For the followi,n:g :reBJsons, lPlaJntiff1l ~__rgument1;1 p,r.evail. 

A~ The Z024 Rule· I'S Not in. Accorda.111cie wit.h 42 U.S.C. § 1320d-7(b). 

Tho APA :requires courts to "set aside" agency actions '"not in Rcco:rd~f!IC:e with hrw.• 

6 u _s _c _ § 706(2}, (2)(.A). The 2024 Rule is not iin aooord11nce with 42 U.S.C. Section 

1320d-7{ib) becaU:SiB it m,iped'1-sSj r, strains, or eurtails potential child abi.IBe :reporting. 

42 U.S.C. Section, 1320d-7(b), stipa.datcet "'[n.]othing in [HIPAAJ ahall be construed to 

invalidate or limit. the authority, power, or procedures e-.9tablieih(ld un.d.er any la.w puividing 

for the- roeportitng of disease or injury, child abuse, birth, or death, public he:1dth 

eul."Veilla.nce, or public beS1hh inv8St.igotio:n or intervention.l" 42 U.S.C. § 1320d,7(b) 

(emphHia Sidded). 
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Plaintiffs a:rgwt ·the 2024 Rule does exactly that. They contend Dr. Puri and the 

Clinic empl~yeea. haw "'a ,duty to rcttpo,rt auapec"9d child abuse~ to Texas. ECF No. 45 at 29 

(citing TEK. FAM.. COD1E ANN.§ 26,1.101(a) {We-ill 2021} ("'A per-.9lln ha.vililg rea11onable cau8:0 

to believe taot 81 childi.'s phy-sical or ·mental health o.r welfare has been advereeJy affected by 

a:bu&e or n.egtect. by any ,enon ahalrl Wll mediately make a Nport. .... n)). But, .in Plaintiffs' 

view, the 2024 Rule bars them from doing so beeaureie it i:mp<1ee8 Jayet:'8 c;if "'ilncnm.preh-enaible, 

atandMUi'" that function a& "'1imit6' o:n reporting." Id. at 30. 

Defendenta do ~ot riespond to Pl.a.irntiff'ia' argument!. But in thoir ,own motion fo,,­

eummBlry judgment. they aq,..r;e the 2024 Rule "'doee not limit the ability to mJ)Ott child 

abuse.I!! ECF No. 40 at 25. They 11ote the 2000 Privacy Rlllle permits ohild abuee -repo.rte, and 

the 2024 .Rulo amends that in n.o way. Id. They aver that ·the Court',s order gr.flln·ling a 

preliminary ~njrunction wee "'p:r-e,ntised. on sewtal eff'Om" ld. at 26. F:irl!lt, they diatinguiah 

---reporting'" :from «requ.ee.te for information.lR 1'h.ey claim '"reportinl'" in 42 U.,S,C. Section 

13:20d.-7(b) only contemplates affirmative child abuse reports instead of iruormati.on ai 

doct,er.r pl'ov.i:des i.n respou.e to a child obuso inY1estigo.ticm. This motwrs lbecaiu.se th.e Couif e 

prtor uolyei!, appli,ed wh~never a covered entity responde to, ,iequcstcS for information. Id. 

S-econd, Defendant.a &urpmingl}' claim tho· 2024 Rule ,onl.1 applio8 whe,n & covered 

,e,njtity .reepondle to a tt,qu.eet for informa.t'ion r.a.tih.o:r thein affirmati,.,•ely discloH-1!1 protectod 

tnformatio:n. Id.. ("The 2.024 R-ule's duicllm'ut-a- p.rohih:iition applim11 to disclosures in !i:IKl'JiODSO 

t-0 requeets. e,ubmitted either ae, part of an inveetigat-ioo or with the &im of llllll])O$llng 

liebility.w), So "'neither Dr. Purl nor any other doctor is NquJred to 'navigate [the 2024 

.Rulo'a] nqUllX:mentia" before Bffirmative,l:,y :reporting suspected clilldl abuse." Id. et :27 

(Qru.otlng ECF No. 34-at 18). Dcfe:nda:nts facially misread the statute and ooDtradict. their 

own :tegulation. 
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i. &cti.on. 1330d•7(b)'prohibil.8 lim.ilatfon.B on dic8closures in ;;esp0nse t.o 
a 3tat«~ ~u.ws for inform.at-ion. relating kJ· t-he B[l«i/ied publi.e 
hMlihlaw& 

Fi-..nt, the statute. Ulld1er Section 132M1(1b), ne-itller HlPAA nor iit.B r,egulations may 

be construed to "!invalidate or !limit the a11.1tno,rity, po.wet, or prGOBdUC-(lfli a:e.ta'bliBh.ed ·w:tdler.r 

.my Law providing for t:he reporting of" several ,eategories. 42 U.S.C. § 13200-7(b),, One of 

'those is the "'reporti_ng ,of .. , child ubt.tse... Id. .Defendant& oonsttuo •reporting"' to oruy 

cootemplote "'affirmative "reporting.' .. ECF N'o. 40 at 2(t B:Y then- t'ea.dl, "':reporting"' cannot 

(l(leur: •m reapoittie to e state's requests f-or in.formation, even if those Nqllleete relate to 

e.1.uJpec,ted child abUl58."' Id. (emphas:ii! omitted). J.rurte&d~ a report can only oceur il prompted 

by ,wWng but the individual'f:I, own :initiative- :not in response tll :a. 11!Jqus&t for imormation. 

But thfl;y offer nothing to argue .. reporting"' ehowd ·oo read eo narrow·lf ~specially w hein 

Seclioo 1320.d!~ 7Q)) so broadly protects the .. aut'horit.y, power. or :prooedures establmbed" 

under such a ]all\'. 42 U.S.C. § 1320di-7(b). 

The Court n'eed Iii.Qt ad.Qp,t Defendants' bli.nken!id :intetp:ri!t-ation. B'Reporting" i& an 

und!efi.o.ed term. So the CoW't t-ur,ns to :iits o:rdinairy mearun1. Se-e MCI Telecom.ms. C,tw,p. ,11. 

Am. Tdeplw,u & Tei4graph a,,, 5.12 U.S. 218 (19EM) (Sc~o. J .). Reporting means "'to give ,a 

for.mal o~ official o.coount o.r eto.itement o{," !!'to make known. to the p:roper aut.boritieg,"' or "to, 

make a, charge of mi!ocmduct a.gainat."' Bepo.r,i. MERRIAM-WEesr-E:R. ht1pa:/lwww.merriam~ 

wel:mter .oom/di~tionaeylrariCJrtir'!lg [(https:IJ-perme..-odN6J9-XB,BRJI. Nothing in these 

definitions constrains "'reportinj' to Defe1mda.nt8' view th11t one cannot repor,t information. in 

r,espo:nse to a :request for information, ]natead. "'pv[ing) a £ormaJ , , . awttu~t."' ·Or .. makflng] 

known to the proper authorities,"' een uncootrovert:ibliy bear that meamng. After all, igiv:ing 

an ofticial illltatean~nt. ,o:r making· info:r:motion known to authorities C8lli easily be done m 
11e&po.nae to ,Ell :regue~t. for iinformation_ And the staitute it8clt provideB no other indication to 

support. Defendants' myopi(: readJng, 
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bi fact, it prov.idea just the oppOBite. Two texturu indicators confirm. 

Fir-Iii~ miP.AA .ond i.'tie regulation& cannot be oo.n&trued to .iinvalidaw or limit" the 

<!!authority, power, or procedures'" oftbe whole e.taUi· Jaw-Mtjuet th~ subsectionl!I apecific to 

examination of each. a. law to determlne: whether ~ach p,h:rose deal'e with !!!:reporting" one of 

the enwnemted ac:tirvitiea. lll8tead, alt that ]aw'$ "'awtho:rity, J)OW&l', or pt<ieedlllei' must 

stand r,c;ga.rdilua of HIP.AA and its r,egulations. 

Second., Section 1320d-7(b) 11eqmree •tn./othmg' ah.all even !be .. oonstru.ed" to 

invalidate Ql' limit the protected auth.oritiee, power&, or prooodur""88. That. ie na,t naffow or 

nobul01:1&. ]nsteod. the public :be.e.Wh p.ro,vision at [Sectiol1) 1320d-7(b) . . . iie a mu$Cl.da.l' 

pro~on" that ee-r:a forth .. a broad !t'Ule, of oonatruetion ·th&t directs Judges, :regulato:re;. e.nd 

all other-e to make sure w protect lawe, t-hat p:r-1:ivide f-or the enwnaratod public beelth 

activities"' from "'privacy ]uw.s:' Ev~M. mpr.a:. ~t 1206, l200. "'Cong;reM spoke· vaey directly~ 

the rule of coutruction bmds oourte ae well as the agen-oy, ,and eoum am be expected to 

und~:rstaad irt and follow jt."' Id. et 1208. It is 11unam mgu.oua in its buic directiv.e," which is 

ta implement the "broad rule of oom-tructio:n"' to p,rotect the enum.er-oted laws. Id.. at l 200, 

1201. Congre,ie we.a not uncl~ar. and ·the Cou.tt will not adop,1 Ddondan:te' narrow 

misl"&e,cling and thereby ,constrain Saotfon 1320d~7(b) to mca.n mu.ch less. ·than 1Congre8I!I 

ii The 3024 Rule appiies both wkr; a covered en.tit)' resp0rid.t to a 
re(,iltlest for inf ormaiion arid whe"' ;it a/fl-l"'TMJJ.;.wly cusclosu PHI. 

Ne~ tbe 202.4 Rule. Defenda»ta argue U.e 2024 R~e•a diecl~u.re prohibition 

applies only to "'di&elosurea in response lo r.equeststt-but not when a oovered entity makes 

an ,,.e.fl:innetive teporf' disc:l.oeing protected information,, ECF No. 40 ot 26 (emphasi.81 

omitted). That m.earui, :in their mindi th,e 20.24 Rulo would never require o. oo,vered. emtity to 
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mB1ke •any d.et-0rmi11ation of whether O care was lawful before e-ubmitting a report"' ofdtild 

abue~. ld. But the• 2-024 Rule"s ·m:,c,xt ond. explanations ,cont?adict thla re~dia;-. The 2.024 

Rule's text states, a covered entity mt1y m'd "'uae or di8clo&a-" PHJ for. any of the fo:rbid.cieo 

p1.u·po&:cs.. 89 Fed. Reg. 33083. That is the, prohibitiOJ1- No 1<af-eren-oe to ••,:>1tly in respon.se to 

req,ue-!ile." ECF No. 66 at 22-28 ("'Th!ifemdants would read in a 11i.mitetion-may nt>t use o.r 

disclose PHI 'in re.9ponae to :reQlff.St.8'-m;it mentioned! in the (:reguJat.oryJ language."). 

D-efandants roly on a phrase h1te:r in the 20.24 Rule that etate6 the use-.M-di8clo.siute 

p:rohJbitio11. apJ?lies. when "th~ OO-YC!'Nd .ntily or business associote that :received the :requ;eS,t 

r.o:r pr-otected hee.ltb mftirmation hBB t.-aHona.bJy dctcrminedlt the RHC wu )awful 89 Fed. 

Reg. at 33063 (emp:basi.8 added). Thus, aecomllg w Defend3nts,, OOi1.'er1:!id ent-itiea may :no-t 

use Cir disclose onb if someone requests informetion. ECF No,. 40 ut 26. N'ot- iso. The 

descriptor "'that -received the illeq_ueet for f!nkreood hoa1tn wo:rmatio.n" is a postpositive 

modifier fo.r "lbusinesa a880Ciate." It does not. esX.tend bs:ck.warcl to "oove:red entity." But see 

A.NrONIN ScAIJA & BR-Y~ A. GARNElt_ READING Li\W 148-49 (2012) {ex-plaining tho 

Uiaartion of a. deter.miner ~yp,ieailly 41cut,[s] off" .a. postp-Ositive modifier'a backw:ard effect)_ 

Thus, lhc \1se,and-disclosu_re p,rohibition appliee wh,e,n "'th-e cover,ed e,nt.ity . . . has, 

reaeona.bJy daterm.mcd that'" the RHC wo.s law:ful. And. th.e us,iMmd.-disc.IOSiu:re prohibition. 

ap_plie.a when a •bu.sittess nasooiote that received the :re,qiuest fo.r protected beslth 

informaJian has r.aasona.b.ly d.et~rmined"' the RHC wos ls.wful 89 Fed. Reg. 33063. 

The 202lt Ra.ile'e, expianati.on_lj reve-al this ie. prnci&ely the meaning HHS enruioned. 

Tb.e 202-4 Rule states it "does not permit a recula:te-d entity to discloee Pm as part of a 

.report of suspected. child abuse based eole]/y on the foct du11t ~ [Patent t.ee.ka re-prod:11ctr\re 

health tare . . . fM a child."' 89 Fe.d. Re.-g. at 33004. But if the Cou.rt adopts Defendants' 

:rea:dfog:-tha,t the usa-and~discl~w-e prohibition opplics only m response to requests for 

:information-then aa :report of suspected c;:lrild abuse ba.&ad solel,y on the fact. that a parent 
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seeks :reproductive health care . . . Jh:r a child" would be permitted. Id. Bu.t here tbe 

,np]anati-0:n !&tatel!I it is :not. The only prov.isi.on 'that could pMhihit, such o report is the 

uee-and--du:iclMtl'Nli prohimtion. So it must. not mean what De,fen,danta ,eay it. meen.e. Thu.a, 

the postpoeit1ve modifu!t .. t-lu11t rcecei.ve-d tihe requc.st for protected: health information"' mqet 

not 8f!p)y to "'covered entity." That :read!m1 alcme harmonims the 2024 Rule',a text ud. 

HflS'fJI ,e:lll)l&.n{ition fo.r what that text me&u. Def&ndanta rea>gn:ize this problem and ggue 

that neither "'federal law nor Te,xas law define! "child. abuse' to inclucl~ activities reJated to 

rep,:roductivc health care." ECF No. 410 at 27. But they do riot. addreiia liow tb.i& pr-of'far,Qd 

exp,Ja11,ation harmCJJll.UIS wit_b the use-ond,d:uicl0&ure provision. Elsewhere, HHS eeeioe t'° 

take a different v:iew. See 89 Fed. Reg. at 830112 (referencing .,the regulated entity that 

roooive& the request for PHI"). At- beet, tihe 2024 R.ulf!i'L8 exp!l.arui.tio-n& ere ombi.guoui!I. Bnt: 

:oe:fendSJllt& C&Mot now cxp,Joit a fP-08-tpo&irtive modifier to ccmt:radi~ HHS''& owo. 

explSllatione of the 2024, Rule. Perhapa the 2024 Rulo only prohibits disclosures in response 

·to reque&t8, as De!:e11dP.tltG claim .. Bu.t to bai&e that mncl!UB'ian oo on wxtu.al ambiguity 

which docs not appear in t'he 20~ Rule's '"[p)rohlb:ition" eection ie, emalfJ fn,otiing. 

iii. The Z~l,t Rule li-mits lttate lows on. chiltl"Obuu reporting and 
ptiblk•health. inw11tigoticm,s. 

The 2024 Rule imposes .at Je,a;st fouJ' l!imite that violate 42 U.8.C. Sectirrn 1820d-7(b),. 

Fmt.i tho 20,24 Rwe prohibits any child•abwe report based 60lely on lawfw RCB-and 

:flatly bar! Sta-tee fttim oonsiidcring RHC alone as abuse or part ,of a stH1te1:e pu,blic h,e,ailth 

reportins :regi___mt1. Seoond, ooveted eotities must aerub PHI f Ol' capociou.sly"'defined RCH 

information. any time they l'eeeirve a ,disc]l)!;rtlre req_Uesl--0:r ot.h~t'Wisa i!ie'ek to UiKl· or diaclosa 

PHl Thud, .ii the relevant Pm ,contains RHC infonnaticm, ,a covered entity must delve in.to 

lera) intticsc:iee to dctorm.ilu:· whe·ther it wu lowful when provided. or it must pre.s,ume it to 
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have !been lawful. And folU'th. Q covered entity must oomplry with an. attc8tation 

requirement whenever it r,eceives a disclosure req;uest for RHC PH[. 

De:fend!aD~ argue ill.One of these limits oom_plcreL)• bar PHI disclosw-,e, But. BS 

e:icpiained in the Colilrt•s p11elimimu:y mju11cti1;m, flt limit ma_y l!litill exist. evon if it doos not 

c--0m.pletely bar PHI disclosure. Limits are n,0t the same RB prohlbiti.oM. Defendant,a.' more 

partictda:r objeetion.'8 are add.teased. bru!ow. The Court :fuat ·rcitcmtes the ordinary 1neanin1 

of #llim.it" in Section 1320d· 7{b) and e~laiP5> how Section 13.20dl•7(b) pt,cmHil/tS oach of the 

2024 Rule's lintit.a summeiriMd. abm•o. 

An undefined s,tatut.oa:y Wt.m must be read oons:i&tcnt with its ordinru-y, oommo:n 

meaning:, MCI Telecom.ms. Corp,, 012 U.S. 218 (1994), KIPAA doel';l- not di:!finai "'limit_" Thua~ 

the Court mus.t construe Ute ·term as it is ordinarily undeHtood. Black's Larw DictiGnaey 

define$ .. limit.. as a 111: stri.ction or restraint." Ltmi.t, BtAcK's LAW DIC110:N'ARY (12th ed. 

2024.). Similarly, Merriam, \Veb ~-r d~fine.!I '1hnit0 aa. meaning "lo t:urtail or reduce in. .. . 

extent.."' Limil, MER:1U_Jk1'4-WbSTBk"S COttro-UcTE DICTIO:N'U'Y (Uth ed. 2014). The Odord 

Enrlish Dictionary concurs a'Dd defines it to mea·n "to bo-und, restrict... Li-mil, OXF0ID 

when one r-a.ieos restrictio.u, reetrainta, or curtailments .ogmnst it. None of tbeee definitions 

de-6.ne& "limit"' to always :require a complete bar. There are other words for that-"'prohibit'" 

or its sy.nonyma. Ir.iaooad, rtigulatiou th.at oorttw o.r rest.rain th<J activity, ,even if tbe 

Rctiv:iity :rem...,a.ine ultimaitely pomnbLe, limit tho· ac:t,ivity by 'f.a.ising obstru.ctione and 

impedimenta. The 2024 Ru]e doesjue-t that.. 

J, The 2084 .Rule. Umi-t:.ir ;s,tate P"blic health law.s in Section 
1320d•1(b) by prohibiting, child abUR r-eporta based 80lely on. the 
pro1J.isum OJ' facilil-alwn of RRC'. 

First, the 2024 Rule prohibits disclosing PB] "when the sole iba.!Jis Qf th~ 11~port of 

a.b1111a ... is tho proviision or fa.c:ilitatiO""n ,of RHC. 89 Fed. .Rog. at 33048. And it ~lain.s it 
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bans dmdosing Pm .. a_a pad of a repon ot all8]>8cted child abu&e· 'baeed solcly on the fa.ct 

tha:t. a p.aN:nt seeke l[llHCJ ... fur a ehild.■ 89· Fed. Reg. at 33004. That ·i$. a.my tim a. child 

reeeiivee lawful ,R.HC, a ooWtred ,entity cannt'),t Nport ,child. abuse :if said RHC'e- .. p,:rov:ision or 

facilimti-0n'" were the only known indication. aome'thing we.B amw. The 2024 Rule explicitly 

seims th£1- Sta1e'a prerogative to :include .such activity m their p1'blic health or child 

ablUIS•mport-lng :regimos., And it is :not unclear about it. The 2024 Rule explains~ '"while 4i. 

state misht a66ert. that. in"8et-igat.ing ,Ol" i.mpo&i..ng liability on pemon8 for the mere act of 

see-king, ohtaini ng, provicling, or facilitating health ca_:re Bau.tie& tbe definition cf "public 

he_j)t.'h,' thw inm:rpNtation wouldl not s.upe:rsede Ure definition of 'pu'blic !health' m the· 

context of public ·n~a1tb eurveiillance~ inves.t.iig.ationB, ,or :mte:rvention8." 89 Fed. Res. at 

33003. 

That is a facial !IJimit" 011 etate law~ tln1t :provide otherw:iA&, Inat.aod of aooepting h.0\\1 

a State defines its own c,hild Bbueo la.we-or public. heal-th surveillance,. :i.nvestige.tions, and 

interve:ntioPe l~w&-the 2024 Rule expr-e,wy f'oredosee thoao options to the .States. Blilt 

Section 1320d~1(b) pl'Qlrlbi.ts 3u~b foreclos:ure. It o,Jror& .,veey little ambiguity for an. ngen.cy 

to mte:rp,ret.,. Evans,, supra, at 1208. At moe.ti an ogency may interpre·t '"the precise scope of 

public h:ealt'h a.ct.iv:iti.e1;1, that Bll,"8 protected." Id. That docs not. Jnchule :tla:dy baning States 

frnm roDB~dlering RHC in their child abuse o.r public he:1dl-h law1J. Defe:nda.nm u-gue t'ho 

2024 Rule· ch.a.nged :nothing about the 2000 Privacy Rule'e. exi&ting pemi-ieeion to, diaclo&e· M 

u PHI to report child a.bW1e or otherwise oomp,ly with the public health lawei specified ill 

Section 1820d-7(b). ECP No. 40 o.t 25. Th.at i,s Oat.ly wrong. The 2024 Rule "t:raILsfOl'ffled" 

that e,;risting per.miasion. by prohibiting PHI diaclosurc 'when. the ,so]e bui! of th.e r-eport of 

abuse ... is the provision ,or t:acilita:tion ,of' RHC. 89 F(ld... Reg, at 33043: ECF No. 66 et 21. 

That wea. not 'barred before. 

2,1 
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Defendents :protest neither 4ifed.eral Lo.w nor Texas law defines 'child abuse' w 

include- a.ethr:irl:iea meted to" .RHC. ECF No. 401 et 21·. To be sure, :nothing in Texas's child 

abuse atatu.te explicitly 1:1e!~m to RHC. See TEX. FAM. ·CODE ANN.§· .26ll.001(1) (Weat 2023). 

But 111 8taturo n.oodl not explicitly dofine RHC procedures es child abuse RHC procedurea to 

be clilld albuee. Rath.ei:, type& 0:f othetwiae~l:a.wful .l:HC caD conatitu.tc child abuse even 

under a llrtatute''s more generalized terms-. Tbut i~terptt1ete;tci,on of state lawSJ liea with Sta.taa. 

In fa.et. Texas can interpret ita child abuse .statute a in this way. The Tux.a& Attorney 

General opjn-ed that '"0) ,eteriijzation tlu!ough catiuation, vatieetomy, hyste~. 

oop,:ho:rectomy, meto:idlc:iplBsty, 011thied.omy, penecttnay, p~plaety, and vaginotilaaty; (2) 

(arn.dj mil!8tootO<miee" can in oortain ins.tancea "legally co11stitute child oibu.ee um!er eeverall 

prov:iaiollS of chapita·:r :261 of' the Texas Family Code1" w'hen performed on children. Tex. Att'y 

Gen. Op. No. KP-0401 (.2022), .2022 WL 57·98191 at *l. The Teua Attomey Genera] 

e,la.1/u.a.ted the very provision Defendants doim doe!91 not reference RH'C u ehild 3bl!{61,!i a.ndl 

ooncluded ths.t i80ffletim.ca, it may. And oil these prooedu.res would fall under th.e 2024 

Rule's e:xptmai,v"e irep:rodt1ctive~healt-h defimtion becauae tho,• all "relat[c] to t.bo: 

rorireductive ey.etem. and to i1t8 functio11a .&ad prooeBHB."' 89 Fed, Reg. et 39063. 

Of OOUl'-9&, Texas u-ants 'the Attomeiy Gonfrral no power to •ahie-r the pre-enating 

legal oblii:ations of "1t-8t.e acen.cies. or :priv1:1tA!iJ citiuine"' nor any "'formal legal authority to 

d:i.:rect the mve&tiptory decleione" 0f Texas'e Depa.rtme:nt of Fami.br and Protact-iw Se;rvioee. 

I'll re Abbott, 645 S. W .8d 276, 281 (Tex. 2022}, And this particular opinion letter- is, 

un.i1u:rpriiiitngly, oontroveni8L Id.; $ee1 al.so Abbott' u. .Doe, 691 S.W.Sd 65 (Tex. App. 2024). 

But ·the Attorney General'e opinion letters are not witho\lt weight. They instead ~clarify the 

le£al obliig,atfonaJ an.di. liabilltiea of atAt.e· offi.cim.'" Fresdom. from. Religio,i Foun.d.1 Im. v. 

Mock. 4 F.4th 306, :no {6th Cir. 2021) {iirs,t citing TEX:. 1G0V''T' CODE ANN. § 402.042 ,(W~at. 

2013),; and then ThomaB v. 1Groebl, 2-12 S.W.2d 625, 682 (Tex. l948))i. Ev-en :mon,, they are 
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'"01Dtided to g,reat weight" i.n Texas's cowts and :provide a liability shield for th___.OSe whn rel_y 

on them. Id. ((l\ilotmg Royally u. Niclu>lao,i. 4ill S .. W.2d 5615, 5'72 (Tux. App. 1967)) 1(citinr 

Manwn c,. Lockhart, lU S.W.2(1 216, 219 (Tex. 1988); 'n:X. PENAL CoDE ANN. § 9.21 (We.at 

1994)). 

Despite the opinion. letter's Jack of b'inding &£feet, it atill demoMtra;~ that ,States 

like T:exu can have capacious delinitiQm of their own child abu.ee or public health Ja,w~ . 

. And Sootion 1320d-7(b) affords HHS no leeway to "'invalidate or limit"' the "'authority, 

power. OI:' prooedu.rff"' c,f t.hOIS4!l lawa b~ slicing off its favored pr-oce.dmes from 81 Sta.tc1e 

purview. Holding otherwise would permit an a.pncy t.o p:r'Q'tec,t ita f.avor,ed prooeduma by 

declal'ing them outside ·the enumomted p,ublic heallth Jaws in Section 192.0d,7(b). That. am 

only a·troph_y Congre.&8"1!1, °m11.u1cula:r"' protections. Evens •. supra. e.t 1!206·. 

2. The 2'0:24 Ruh Umiu stale public h«JLt.h. laws in Section 
132f'Jd-7(b) by ~quirift.8 covert?d entii~a to determ.iM wh~ther 
PHI coPW'ama mformalw~ pqtentially relote..d to .RHC. 

Second, the 20,24 Rule req,uirea ,covered entities to scrub PHI to detemiil\e wbether 

it contain& )lJHC information before uBe or disclosure unde:r o. puibllic: hwth law enumerated 

:iin Sootioni 1320d•7{b). That is, a "'limit"' on eucli laws 'because i.t :re3tl'oine. o:r- eurt.ails a 

oovtu-ed. ontity& obility to discloae-eithe,r o.ffi:rmatively ,or in reRponse, to a request.,....PH[ 

under a Seiction 1S20d•'1(b) public ihnalth law. A& Plaintiffs note, •[w]ithou.t the 2024 Rule. a 

ECF No. 461 at 30--31. But afte:r the 2024 Rule, a oa-wred entity caiU'.IOt. oo.mply so 'bbth&ly. 

state ]&w concerning: '"publie health surveillE11Dceifl or '"public health investigation,• then ffl 

OOV@lr-ad ,e.nti:ty muat: undgirgo the burden of 111se:rcen (m,g] requeatedl PH[ for whether it 

co:ntairted information poun.tiaU:, .re.loletl' to UC. 42 U.S.C. ,§ 1320d-7(b); 89 Fed . . Reg. at 

83060----61 (emp:hasis add.,ed) . . And t'he 2024 Rule'e ,expansive daJinition of RHC o.ttly .~u 
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tho b.ak more daunting. Thlll&. a covered entity is limited by the "'bu.rde:n° CJf acreening 

•rc0q_ue&tad PHf' for any "m.f ormatioo potentially related" to, RHO. 89 Fed. Reg. at 3-3060. 

3~ The 1()24 .Ru.lit !imiu s-lals publk h«ill~ law.s ui. Seditm. 
1320d-1(b) lt,r requiri11g c(Jum:'rtd enlititt ro th~rmiM the 
lawfu&ru.ss of RHC or pr-t$U'ITW:l il l.ow/ul. 

Thirl before \lee ,o:r disclO&'Ure of !PHI o:r response to o :IPHJ Nquest,, a covered einticy 

muet div:hu1J whether the RliC was lawful 89 F,ed. Reg. at 33063 (prohibiting: discloeu:re if 

the RHC' was "'lawful undte:r the ]aw of the at.ate :ifi whlth. :au.ch he-altli care ia provide.cf+ or- is 

"'prot.ectool, required,, Or' o.utborizecl by" :Federal law). If tl1e tove:red entity C3R:r:t1Jit reaeonably 

make tha.t dMOrminati:on~ it mW!lt presume it was '"lawful" unleae :it knows or is reasonably 

ahown otherwiee. See id. (the RHC •prcovid!'d by' ano-the:r persion i8 presumed lawful" unle88 

the ooYe:red entity has "'(a]ctual knowledge that the [RHC] wee, :not lawful" or information 

supplied e1dsmonstra:tc& a eu.bstantial faetu.al buil!! thBt th.e (RHC] w.as n,ot lawful"}. 

Req,uir-ing a 00",1IU'Od entity t!J si~ise whethM RHC iB Lawful under federa]. state. or 

,eonetitJ\rtional law raiaee. an mtol~r.able impediment to disclosing th.at RHC i.nform-ation 

u:nder a public health law Section 1320d-1(b) pnteci;e. Covered entities ,cannot Malle, 

,iliit.-uatione may mise where o regulHted ,entity reascmalbly deter,mines that [RHO] was 

lawfully provided'. while et the 88.JllC time_ the penon :requ.estiing the Pm (e...1., law 

Gnfo:ttlOme-at) ruaao.nahly 'bolli.ev-os otllo,rw"18e."' 89 F'ed. Reg. al 82993. RHC legalities under 

•Fe-deT-al law, ineludidg the Umb!id States Coneitit:ution" and the *law(&] of t~eo e.tatc,[1!1]" ,&N 

often int.radoble. 89 Fed. Reg. at 83063, Again, HHS adPlli~ the poet-Dohl,,,:; lepl h'indect~ 

•n_u atso led to questions about both the ,current and future ]awmlne&B of other types"' of 

RHC. Id. eit 82987. 

Theae qu.estions ,e,ven. sty.mi oouna. Take two reeollllt example.a Plaintiffs highlight: 
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HHS hu aW!n :,d tlu~ feder&l Emergency Medical 'I'reftt-ment ,a.ml Active Labor Act 

("'EMT ALA") mandates aD(lrtion caM m ~mcq~nci.es even if U might "'viotate e.tate law.,. 

Brie·f for the Respondent ot n. Moyle u. U"'iffil Stalu, 144 S. Ct. 2015, (20241 (No. 23-726). 

But t.he Supreme Court itself declined to demar:cote the relatioruiirup between EMT.Al.A and 

state abortion prohibitione tlb;r granting OBi110i'Ari on th-a. q;uution.. Set. Moyle" 144 S. Ct. 

2015 (mem.)j' Be-e al.MJ· id. ot 2019 rwe granted certiorari befon jl\dgme!l'.llt :in ·tih(i" CllileB to 

decide w hetbet" [EMTALAJ preempt& a provisioD of Idaho law taat prohibits abort1oM 

except whe:n oeoossory to save the, life of the mothel'.j 1(B:Ltr1ett, J., ooncumng) . .And ye't tho 

20-24 Rule: reqwres medical professionals to ·toe the eame p,;reempt.ion. tigh~pe t-h-e 

Supreme Court declined ~ walk-at lea.at for now. 

Abortion legalities tluct~ate day-to-day. Stt, ,e..g., RAC • L L. ZAC~ MAYDHA B,. 

V1NsON & AlJCIA W. MAcr«JN, LEGAU1'Y OF ABOR'l"lON lN EMERGJ:CNCY MEDJCAL 

,CJBCUMSTANCES CONTiNUES 'il'-0 E¥01.VR (2-025)~ ,2025 WL 1,372964: Allison McCarm & Amy 

Seboemeld: WeUc:,e,r, ~in.g AwiiMl Laws Auoss tmi Country, N.Y. 'T"IMES (May 29, 2026, 

at 12:24 .ET), https:/Jwww, nytimes,comlinrte;ra(l>ti v,eJ.2024/uela.lJo:rt.io-.n-Jawa•l't»•V•wede.btmJ 

[bttpe://perma.cc/798N-2.ZNM] (tr,acling where ahottio.n ia legal end :not in po.rt 'because 

a.botu1d!!■-eVen from the Fede-:ral government. 8ff. e.g., Gu.idalwe o"' No~riminat.u;m 

Protections .Under lhe Chun:h Amadment, DH» OF HEALTH ~ HUM. SERVS. (Feb. 3,, 202.3), 

http1;1://www .bhagovJootl.BCieinee/con&ci.enoo•protcctionslguida~-chureh-omendmeots,. 

protectionefmdex.htm] ft)ttJ)-8,l/perma.cdG5EIF•WUKE.l (cidng lPlo-nMd Parenlhood of Se. 

Pa. v. Ou-ey, 505 U, S. 833, (1992), over:rukd by Dobbs, 69? 0$. • 2 I 6) (HHS insiat:ing that an 

'"abortion th._at violates an unconstitutional state law may be a ~wfq] abortion,'" while citing 

a.tan.deir,da ior the now-te.rmitr:i.atedl ,oo:nstiit-ulional right to o.bo-ryion). To ,determine w :hether 
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OD abortion prohibited under ai state'i8 law was truly unLawfuJl,jas t-:he 20~ "Rule req;uil"e8:, a 

oo~.red entity mu!t jOUl'ney through. 'the abortion's f:aeu.utl 4r'cwumnces. Next:. it must 
I 

slog through ·the ]e;gal subtleties bog wh-ere confusion a?Jd fa_W:e inc_fu__l'fflatioll. tl°boun.d!. Sue..h 

inquiries take time . .And it would present .a distinct limit dil!IC]osure if t_he PHI were 

requested or di&cloaed per a pro~d state public health law. 

Omsi.der a 6e00Dd example. The Sup11e111e Coli.lrt only I t(ida._y i"ue:d an opinion in 

Unir.ed SralM v. Skrmetti thet holds state law,s that reatrict r p:robibit gerul'er'ri-rRwrition 

p.rooed.u.:res for m.mora nu1et only eaitisfy :rationM•baaie, revi.ew bra'USi:!1 they do not cl!a.a!ify to 

trigger heigh-te!lled scrutiny under the Equal! Pnitedion Cl 'use. No. 23-4 71, 202-5 \VL 

1698-785, at *7 (U.S. June 18, 20~-'i). The United Stat.es, 8!1':gUe - 111,uclb la-we vio]ate the Equ&Ji 

Protection. Cla.t1ae . .Brief for th Petitioner at 19-2-3, Skrmetti j No. 23--4.'77 rsB1 clauiiie-8 

based on &ek, throuig'b and. thl'Ough."' Id.. :at 21.). Many State& ~d.. Lindsey Daw&0:n & 

,Jennifer Kates, Policy Trm:-br: Ym.dh. Access to Gelf.de.r Affe+Rg C"..are' arnJ Stal-e Pol.icy 

R~iric-lU>n.s, KFP (Mey 2-7, 2025), httpa://www .k.ff.orgfotherfios.hboa.rd/g,e,nder•,af.firmi.ng. 

,eal'e.:,poJicy-ttac:kar/ [httpe://pea:-ma.oc:/RH99-E788}. li Texae :re m~eted Pm from a ,cove..r--ed 

1ontity ·to in.'9estiga1:ie child abuse via child gender•trl!lln8itio:n JVOOedures deemed illegal i.o 

jll-rieprudence to determine whet.her the Constitution. voids1 Tekee's Jaw v.iiai tJha 14th 

Amendment. But medical -,rofessioN.le- cami:1;1t usw(!T legal q rttions that divide Sup-reme 

Court Justi~. See Skr:m.eW, 2025 WL Ui98785. at 11140 (Sotom/ayo:r, J.aokeon & Kagan, JJ ., 

dissenting). If they must, that p:resen.ts a. prohibited limit om the "'authority, power, or 
I 

prooedu.me" of etatu1!l0rily f!?O!Wictad public health lawa boca'Ue~ eueh law! MmetlmH 

reqw11e repo.nu:u:: 1:11nd cliiEK:loallff.e. 42: U.S.C. § 1320d-7(b). [m:p dimern~ to tltoee obje,cliv-ee 

c,urtail those "prooedures."' Id. 
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Feel Recg. at 33083. HHS ma,tructed covered 1entiti:ea. t.o .. presumeD" the RHC wae lawfu] 

unleM! •[a]ctu.al lmowl.edge'" or '"[:flls1ctu..al information supplied , . . demonstrates &1 

aUlbs~ntial &ctwtl bui& tbail the (RHC] waa Mt lawful"' Id. HHS ed.m.itmd t'ha oomuecdJ 

legu hmd8C&pe was a potential pitfall for covered entitiea: it added the preswnption 

prov.i.l!!li.0111 "1o 01u1ure that tho re.gu]oted entity ie :not required to make a determination 

,aibout the Lawfu1114!1M, of auch'" RHC. Su. S9 .Fe.di. Reg. at 3.3012; id. at 33014 ("'To ad.drcl!!I& 

commenters" com:ern.s about obli1atint[ -regulated entities to determme whether [RHCJ that 

occurred 011taidc of the regulated entity is lawful. the Dep.BJrtment is Bdding a new 

pres'li.unpti:on p.rollfi&ion .... j ,. Thie- p.~aurmption bmita a Sta.t.e'a a,blli~y to, oa.nduct publ!ie 

he.alth inv-estigati0111i1 lbecaue.e the State mu.at p1:rovide eufficient information to overeo:me, tke 

presumption. Again, HHS ~s ""thiB n,ew replatory p11e&umption ma" m,e.ke it more 

difficult f1:>r a state to, investigate w:hether [RHC] wu un1a:w.M un,dcr the cireum.stonces in 

wh.ii:::b it. w&a prov.ide:d.Ii! Id. :a:t 88015. If a. Stta.~ decid_es to debr.is in'!.>1111'.atigating 11:Dla.wM 

RHC a.s part of jt;e ••publie he-alth ill1vesti11alion• po,w,er, -regardless of whether the 2024 Rule 

UKl"eee, t_hem the p:tlt!s~ptic;m raises anotheit" :impediment. tl,I ·the "proot!du.ma11 o.f s.uc"h lMva. 

4. The 3024 Rule li-mits slat-e pubJ'i.c heal.th laws in &ctwn. 
J :JZ()d. 7(b) by requiri-Jtg ,cor,,erw e1tctiti.e8 to admimstu a: detailed 
affidauit 1'18Quiremem. 

Finally, the 20·24-Rule'e 111.ttesmtion requirement limita the ,jfpl'OOedures" of Section, 

1820d•7(bYs pr-,otected puiblic health lawl!!I. The 2024 Rule :requir,oe oo~d entitiea to obtain 

e.m. "'at.te&t~ti.an"' before uae• or disclostlre of PHI upO:tentially relat.ed" to RHC. 8-9 :Fed. Reg. at 

33063. The attestation must meet strict, reqtlliremenw. "It mu-B't. state the requested 

information will not be used for a pl'Ohibited: purpOBe·; must :not ,oontain. any extra, 

nonrequired ll!ltotements; must be believable to a re&SODable c~•cred entity; mWJt contain o 

ss. 
Case 3:25-cv-00025-KAC-JEM     Document 101-1     Filed 06/24/25     Page 34 of 66 

PageID #: 1121



Case 2:24-cv-00228-Z     Document 110     Filed 06/18/25      Page 34 of 65     PageID 52127

sp,eci.6.c description of the sought information; must contain a statement th8t e covered 

entity could be aubject to penaltiea for a HJPM violation; must be in plain language; and 

muet be eigned, among other gr~mular requirements. Id. at 33063-64. The covered entity 

"may not use or di8cloee" if the requester fails a single demand. 

HHS understands the attestation requirement imJ)06e.8 a "burden ... on regulated 

entities and peraons requesting PHI." 89 Fe.d. Reg. at 33029. lt is a weig.hty burden: if the 

covered entity wrongly evaluates the attestation and unwittingly discloses protected PHI. it 

is "not in compliance" witb the 2024 Rule. Id. at 33063. But ultimately, HHS conlideotly 

"di.sagrees chat regulated entities a.re unable to make the required ai;ae:93mente of 

attestation&.'" Id. at 33035. HHS adm.ita •the attestation requirement will .. . delay law 

enforcement inveetigations" that •involve PHI •potentially related"' to RHC. Id. at 33029. Of 

eou.ree. The attestahon requirement impoeee bureaucratic barricades to Stat.ea exerci&ing 

the!'ir lawful public health inv<Hlltigation powor• it t.hey rc,quotl a..ny PHI •potentia.Uy relfltod" 

to RHC. Id. at 33063. Sec,tion 1320d• 7(b) oontemplatee more than just a ba,r on eventual 

diacloaure under theae public health lawa. Rather, it prohibito HIPM and ita regulation• 

&om even being •construed" as raieing '"delay" for public health inveatigations and other 

proteetad public health Iowa. 42 U.S.C. § 1320d-7(b); 89 Fed. l«!g. at 33029. But HHS freely 

admits that is what the attestation requirement doe&. 

5. Limiting Principle 

Defendants protest this reasoning preeeote no "limiting principle." ECF No. 40 at 28. 

They claim construing "limit" in Section 1320d-7(b) to mean it.a ordinary meaning 

• precludes even regulations that requi.J'e a provider to have a valid baailJ for reporting ch,ild 

abuse, or thet require a provider to take steps to limit the d.iscloaure of PHI to information 

necessary and material to the report." Id. To escape that result, Defendants. prop0&e the 

"'more eenaib1e reading'' of Section 1320d-7(b): .. limi~ actually means "'Congre$1t sought to 
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prohibit rules that would preempi or s~perS'etU ooparting ata:tu·ttla, ... Id, .at 2S-29 (,c,:mp,hosis 

eddod). 

The Cciurt has no obliip.tion to "offerD (a] limiting principle.• Bondi u. Van.DerStok, 

145, S. Ct. 867, 892 (2025,) (Thom a.a, J., diileenting). And it noed not adopt Defendants' 

intorpre-kation of the statute- :redefining ''limit" to me-.a_n '"pr,eempt or euper~de" ju.st t,o add a 

limiting .Principle. Congnss did not use the words "'preempt or supersede.• ]t used 

"i._nvalid_,ate-o;r limit." 42 U.s.,c . § 1820d~7(b), ''That textual d.tffiornnoo metbers; • Corn.er Post, 

Inc. v .. Bd. of Governors. of Fed. Reserue S,ydem, 1603 U.S. 7:99, 814 (2024). Thue, th~ Bl'ei 

thi!l wol\ds tho Court m:nst interpl'let because Congress "'says in a statute what ijt meane and 

meane :iim a statute wha:t it aays them." Conn. N'a.t'l Bank v. Cmn.aiAi 503 U.S. 249. 25~4, 

{1992). Even more, 1Cot1:g:reea went further and pr-<ihibi,ted An}' t!!tir.tatruerion that might Jim.it 

relevant state laws. Section l:320d-7(b) "'implies that t!he Prirvacy Rule: muet neither 

JU''8"1tt:Pt. nor regulate tho· ,cnmnor-a.tod public he-a.Ith activities." Evans, S'upm, at 1215,, So 

Sectian l320d•7(b) d.Ot'.18 a:t lea.st mean what Def'endnn.ts propose . .But it means even more. 

The Court 111 lill,.V 110t .. i-mpofile ~P extrate:duaJ limiting principle" if the lillangungc ,of th • 

abiitute il$elf dMs. no-t plailll1y pr--ov.ide ueh s. limiting ptin.ciple.~ Lawson v. FMR LL.C, 5'11 

U.S. 4.29, 472 :n.91 (20U) (Sowrnayor, K(!nnedy, & AJit.o, JJ., cl.isaentinl) (q_'Uot.ing .LatoMJn ti'. 

F~vm LLC. 724 F. Su_pp. 2d 14 J, lSS (D. M&a. 2010)). 

In. any ev-ent. Defendants' worrie-s are U!l'!!mu.nded, and the:ir eammipJe:a are iaappnaite. 

Firat, ·the e.tatuk:· does not preclude even. re-gulat ionB that :requ_ire a pro,;ide-r to have a v!:!ilid 

basie for YepOrW'lg child abuse." ECF o. 410 at 28,. That is because such a. regulation merely 

upholds. the p4;1i-qt. of the State'a law. It ~y does not limit it. R{i:quiring a oovor-Od (llltity 

to 8ta,y within t he bouDds of a State''s child-abuse 1:'8porting law -ra.itle.a n.o :impi!-d.im&.nta the 

State itself does not. Texas's 111an.datory child a'buae -reportinc law i.$ illuat,ratlve. lt 
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demands e person have "'l"MSonable cauu to believe"' ehild abuse iis occur-ring. TEX. FAM. 

CODE, Af.'N'. § 261.lOl(au (West 2021) (em.phami! added.). E\ren. JMN, TexaB im.poeee criminal 

ud civil penalties for 4mowing)y mak[mg] a reporl .. . that i8 m.1N." TEJI:. F~ Co:mi: ANN. 

§, 261.107 (Weat 2005). De_fenclanta1 e.xlllDple highlights ,exactly how Section 1320d-"i(b) is 

i!Upl(Kleed to work State ls.we. imn.pO< e the limit&-not HHS diktat. 

The same is true ,of their ,second example. Any :regw&ti:o:n th.at bane:d e (»ve11ed 

entiey- from du!closing inrormo.tio:n .irrelevant to o report would not limi.t a State'e 

mBD.damry reporting law. If that were et>. the ffll't:ic.al .riaeult would ibe any :ngwatioei 

p:romulgatx!d under HIP AA is invalid. But baning di.scl061u1e of infol'm:Ption :irteleva.nt to a 

repott. doe-a ·not. limit. tho Sta.te'a law because dil!Clotiure of irrelevant information, doe-a 

nothln; to aid the mpoi:t. A Sta:t&'a ~port.i.ng l!aw demand.a report! oo made. It does not 

demand they mclude iuelevt1__nt PHI. And eveo if Section 13,.20dl•7(ib) 1did mean what 

Defendlant& fea.r1 .sm.t.e b1w oho:n provides the limitmg principle Defendants de&m1. Ac-ain, 

~exaa law oonfinne. rt enumerawa certain. mfo:rma'tioa t'hal must be· disclosed in a report, 

:including 111any other pert4'l'WU :infurm.atio-n. Cf)~rn.i_n, t'he tdle~d o-r 81118pOC'ted a'bwic or 

neg_lect." TEX. F.ilt. ·CoDE ANN. § 261.104 (Weat 2023) (cmph111eis t1dded). And it e,.•en 

imposes detailed ruler, 1[1Un'Otu1ding the '"1[e]onfid~:at1,a:lity and [d}Ulcl'o8tm0i of (i] nformotion;; 

in 111.a report of alleged or su_spected abuse.'" TEX. FAM. CODE ANN. ·§ 261.'201 (Willet 2023),. 

~ eta.to ]arw imposes o. limiting principle DeieTidants w11ongly fear the ordinary 

meaning of Section 13'.20d:•7(b) will bsr. 

The 2024 Rule Mn be .. constru.Gd. to :invalid'i!itc or limit the· authority, power, or 

procedures" of laws that protect. ,child .abuse reporting, or '"pu-l',Uc health inve&tigetirm o:r 

inwr,,,ontion. • 42 U.S.C. § l320d-7'(b). But Congress ordmed "'fnJotJii'lifl. . . Aht!ill be 

ccrurtru.ed"' to do just that. ld. (emphasis. added). The -2024 Rlde doee eo in eeveral ways. 
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First. it prohibits reporting child abt.me if raa.wh .a .tepQtt would be based 111Qlo1y on lawful 

RH.C, .en.d i.t prohibit8 States from ,e,ver considering reproductive health alone• a.a ebuee or 

pan of a public he.a]~ M'\rtttiga.liol3!. Seoo:nd. th.a 2.024 Rule r,~s covered ,entities to 

scrub Pm wbe:never they re®'ive a lawful PHI :req.ueet, to d.etermllfie wihether it 0on_ta.in111 

a__ny "'health t:a1fi" inft1l'Dtalion 11.reteiting to the ,roprodi'u.ctive system and to ite rfuncao:ns ond 

processes.'" 89 Fed. Keg. at 33063. Thlrdi 00,ve:nd entities must sct'U!iru:ze· con.fuai.nig· 

ebo.rtion and g,e:oder-iden:tity juri&prudence, Jqielation. and Ngula.tiona ta deciphor­

·whether the RHC wa.111 lawful. And 6itally1 oove.Nld entities must Raw leu]y enforce an 

intricate .a;tteBtaticm req,uirement whenever they receirve a requ.eat rto d.iec:lose .PHI- no 

matter 'the req111es.ter"s motivation. 

HHS mey not imp,oso t,hege intricate r,eqmremente, impoee liability for failw-e t.o 

follow them tlaw1essbi. and tihen still prcoclll!l!i.m no limits ,cooat bcc.aUIC PHl disclosure may 

eventu.ali)" result. The ordinBry meani~ of "mnif' b&1"8 this blinkered re:ad:ittg. •l...in'iit'" doea 

not oc-nly .moan. iit.hwa:rt." It means to im.po&e restrictions, :restraint.e, or curtdme:nt&. The 

2024 Rule'a veey terms end Hli.S's admiMions :rerogniu this is exaclJy wlhat the 2024 Rule 

doel!l. Though Thesewi: oonque.red the Minotam and escaped the· labyrinth, we remembet' 

·the m,yth ~iJ.8@ tlu: lah;-nn.th impcBCd •liJnits."" See. CHA1n.Es Miu.s GA'YLEY, THE 1Cl.ASSIC 

M'YTHS IN ENGLISH LITERATURE AND IN ART 26~8 (A:tbenmum Pte.ae 1911). 

B, The 11:024 B.ple Uolawfully Redeflnes Statutory Tell"filS . 

. i. Person 

Plo.in:tif&! further challenge the 2024 Rule beceuse it advances definitions of "'pe.r&0t1"' 

od •01pt1iblic h.ealth"' that e~ ,contrary to statute. ECF No, 46 at 3~6. The 2024 Rule 

defi:ne1J .. pereon" t.o be, in pan., a "'natutal pet-M-m (m(la:ning a. hum.an being who iB born 

&live}."' 89 Fed. Reg. at 33062. Thie definition facially excludea unborn bumo111 and 

~lieit]y ban, doctors and covered ,entities from ad.:ing OJI behalf of unborn patienblr. ECF' 
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No. 45 at, 36. And they ,cl.aim it oo!Ulim with the Dietion&ry Act because that Act prohibited 

its definition from beil:lg '"conetrlled to . , . deny .. .. any Legal l8tat\ls or Legal right applicable 

to any mom ber ,of the species homo 8apiens at any pomt prior w being- 'b¢rn aJive."" l U .S.C. 

§ 8(c;), 

Def'emiants arpe the 2024 Rute•e, deiiniti--»n or per50n fita with the 'Dicti.onuy Act. 

ECF No. 40 at. 32-,-33. They claim the Dictioruu-y Act usea tbe ex_oct same d'efi.nitioR as the 

2024 Rule, becauee both dafine "person"' as only :eomooDe "bo.r.o alive." &€ I U.S.C. § 8(a); 89 

Fed. Rq. at 88062 (a pe:rson .. means a natural person ... who i& born allwj. And they 

fllsaort. the 2024 Rul1e·'8 exclusion of unborn. humR!llS does not "'deny . . . any legal etl!ltue lil1' 

legal :riJnt" beeaul!'lei "'HIPAA does n.ot. itall-1lf ii.nclu.d! any language that could proper)y be 

conet:rued 111~ ~ :mlinlf' to unbwn bm'l'll&ne. ECF Na. 40 et 32-38; l U.S,C. § S(e). Fin.a.U,, 

Defendants aver that every "caee inte:rpwtiq the Dietione.ry Act has aid@t~d the 

Depart.me.nt1 s reading' ... Id. at 83 (oollecting case..s),. 

The .2024 Rwe's definition of .flill'iSOi'l! corulida witih th~ Dictionary Act's prohlbition 

that it ""shall [not] be construed to dirm, deny, expsnd. or co11ttact any legal etatl!ls or :le-gal 

right ,applitab1a- t.o, flny [bum8.n] at aniy poi.At !Prior to being 'born Dllivo. • l U LS,C. § 8(c). 

DefendMts.• read of ·Ute Diotion~ry Act i~ 111lmoet oo:rnct, 'but th~ir :atgUmi1u1t JHlflei'8 ove'.t 

one ceotrei iuue. The DictionftI)' Act forbids ite definition of '"pel80n"' from be-inc uee-d to, 

11d.e,ny ... or coDih'aet a,ui kgol s--lalus or legal righi app,licalb]e to any [human] at any pomt 

:PriOl' to be:irng 'born eli.w."" Id. (omphui& added). That :me8ina o. .. regw..alion'" cannot rely· om 

the Dictionary Act's definition to curtail or d.eny legal ¥.igbts to uobom h'l:lmam. H~r~ ie 

wher,e Defend81nt8 mitffltep. They ugu-e tne Di.ctian~ry Aii.t oruy pr()tecta iluiborlli riglUii 

oonfcn-red by H]P AA. ECF No. 40 at 32-93. That reading is belied oy the plain texl. Rathel', 

Conpe-~e wrow "'an.y ltial ;Seatus or le-g,aJ .right. l U.S .. C. § 8(c). It did nol write any legal 

sta·tu.s or lepl right tbat. H]PAA ,oon&r$." IMtead, thB Dictionaey kt prohlbit.s mlying on 
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:it$ defin.iitiom to .. deny, exp&nd, or oontract a.ny legal status or Jqal ri1:ht!" t.o un:born 

hwnena. ld.. And thoae laga.li eta.'tUBOs OJ' ri1hta mny ,originate in led.era! and state Jaw. 

But the 2024 "Rule· idiee on th~ Dictionary Act 'to deny legal atahle M.d rigbts to 

tmbor.fi hwnans. And. in ao doing, the 201:4 Rule is facially contrary to the Dictiona:ry Act'e: 

terms. The 20241 Rule does :not bide ite attempt. to deny these lgga) etatu.&es and righte, It 

proclaims ite definition of pen10n does "'not, iocfade a fertiliied en. embryo, o, fet'Ue. 11
' 89 

Fed. Reg,. et 32997. And cruciolly', 111
0 regu1ated. entity~ permitted to disclose PHI about an 

mdividwd who th-e regulated entity bellewa. m be a vi~ of llllbf.tS'e, ~g;kcit or domestic 

violence On.u'' whue the in:diuidual ,i., a n,a~,urQl l'UIJO"',m Id. (empham:e :added). Thtl.!, a 

medical pmfeesionel ecru.Id Mti~r make a child a.bus repo:rt if they suspected an unborn 

child was being abuBed. or nerlee:ted.. 

I.n ea~ of confusion, the 2024 R-uile reiterates that tm_bern bumana all\& not perao:ns, 

urnd'fir the 2024 Rule. Anticipating some States might deem s,ubsttu1ce abwie durin1 

p:re:gnaney to be ,r:hild abuse, ·th-a 2024 Rule permit& r,eporting' only '"where the in.dividua.11 

meets the elarified de-nni-tion of person. H 89 Fed!. Re-g. at 32998. J;p other wordA, euibete.noe 

(llbu~ while pregnant is, not child abuM!s. Bu.t the, 2024 Rulia doo.a not ewp. It 11-talee again 

thot its "inte:rp.retatioB prohibits a :regulated entity fr-opi diS(!l~ing PH] in nd.ia.noe on the 

permission :fo:r reporting 'child abuse' where the ,alleged victim does n-ot meet. the definition 

of 'p,enon."" Id. at 33004, 

And the 20i4 lbtlo Rl)licit]y employs tb.e Dieti.ona.ry Act to justify ita definition and 

p1:1ohibitionsc .. (']'jjbe Deputment believes tha:t. to the x.mnt thie clarificati-on [in the: 

definitiQn) prohlbita ~ :rr~gJ.Y.ated entity- fn:im. ,d.iscloamg P·m 'to mpo.n. ',chil,d. abuse' under 

[the Privacy Bwe',11 child abuse -reporting permi85ion]I where the allepd victim does nQt 

meet the, definition of 'peraom,' it is con'IJi&te:nt with ... 1 U .8.C. e:• ld. 

S9 
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Th.e 20,24. Rule could not have been deMEr. Covered entities cannot dliecloee PHI to• 

tepori child abuse or rneglect of wiiborn childnl:o--no matter their legal 1-taWB. Bu.t Statee 

r.ou.tine)y co:nfer i egaJ status" QD unbcirn: ehildreP ae it :reb:ttie!i to chlld aibuso. 1 U .S.C. 

§ 8(c). In feet, twenty-one States explicitly define eubatence abuse during ,pregnancy .u 

ebild abuse 01' neglet,t. &.e ~S- ANALYS!IB & PuB. POL"Y Ass'Ni SUBSTANCE ABUSE DURING 

PREGNANCY AND CtillJ) ABt:Sl: OR NEGU::~ SUMMAR.Y OP STATE LAWS 10--ua (2022), 

bttpa:/Jle~ativcone:lysi8.mg/wp-eo:ntentiupload:a/20~2110ISubstance• Use-Durin:g­

Pregnancy-And-Child-Abuse-O1"-Neglect.Summa.eyaof•St-a.ta~il.awa.pdf [https./{perma.cd 

28.Ro~CLY3]' (Arizon:q, Arkansas, Colorado. Fforide.. Geo:rgie., ]llia.oia;, lndiena; Iowa., 

~na, Mmwlch.us<tt't.s, Michigan, Minnuoto, North Dakota, Ohio, Oklaih.ome., Sou.th 

Carolina, South Deilrote, 1'exes, Utahll Viliginie, end WUiOOnsin). 

But aft-w ·the 2024 Rule. oov.ered eirttitiea oould not. disclc8et Pm t.o :roport c.hildi abuao 

for wbatan"Ce eibll.l3'e dlwin:g prepancy. The 2024 Rtile nat]y fo11bid..s it, u IWP'D. ADd. i.11 t,Q 

doing, it Btrips ttnborn h:umonB of any l.egal status they :bad. under state ]awe. The 2024 

Rule decreea unbotn c:hildren can ne~er be •0victim[aJ" of "child. abu:a,a·u because they do 111not 

moot the d(I-Jlniition of "penon' ... oons:istent. '\l•:iith ... (the Dictionary A-ct]/' 89 Fed. Reg. et 

3800,t. 

The DictiO".nary .Act o:rdain6 othe,rwaee. It ,callilCJt be con\Q'ttue:d to '"dr:ny" •legal s.ts.tu.s"" 

to urnbonl hwmme-even if it does not. indude therq in its de1finitio:Q of "'pet&on..• l U.S.C. 

§ 8(a), (e),. The 2024 Rule's definition of '"person" is con~iste:ot with the Dictionary Act. But 

its, ~lia.n.ai on that dofini'tion. to cxp,licitly deny le1"al etot11s w unborn humans i8 not. 

Dupuch-CarroA u. Stt:J' of Htt.1lth & Hum. &rvs., 969 F .Sd 1318, 1328 (F,cd. Oir. 2020); 

Mo:,le. 600, U.S. a.t. 350 n.3 (Alito, J ., disee·ntinr). Thuai ·the 2024 Rule i& 00.ntJ."a.ey ~ the' 

Dicticmary Act. 
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ii. Pu&lic Health 

Plaintiffs nen challenge the 2024 Rwe.'e linite:rpootat.to:n and defi.nition of "public 

h-eahh, • The 2024 R'U.la &fin.ea '"public beal!Uf-"'as used in the te:rms 'public health 

,91,1-_rveillanoe·, • 'public h~dth inv,estigation, and >public health mte.rvention"'-to mean 

111popw.o.tion.-leve1 activitieB to prevent disea,ise· in e:nd, promote the health of papw.a.tiofi81." 89 

.Fed. Bet. at 38062 (quoting 42 U LS,C, § 182,0d-'l(b)), Induded activities ue .. identif.vmr, 

mon:ite:ring, preventing, OF mitigating ongoing or proapectiva thr,11t.at8 m t-he lreoltb or safety 

or a. population."' Id. However, ~ublie health• as ru.~d in 42 U.S.C. SectiOJJ 1320d-7{b) ·does 

not include" (1), condwmng a 61e:riminal, e:ivil, or admimstnttive inveetigatio~ into, a:ny 

pereon for the meN act Qf seeking, obtaining,, providing, or· facilitaUll'llg hea]th esire"; (2) 

impoe.in,.g "'crimmru, civil. or administrative liability on any perMn fo:r the mere a.ct of 

seeking, Qbtaini.ng, providing, or f'ac.ilitaling health care"; 1u1d (3) identifyinJ •any perecm, 

for Bl'iY of tb.e activities" d.el!lcribed aoov.€1<. 89 .F,ed. Reg, at 3300,2-6:1. 

AUotrel-he;r, HBS expla:ine, "'whil~ a a.ta~ might aaaen that inlvel!tiigating or impoe:ing 

liability o:n persons for the mere act of seekinr, cibtaioing, providing, or facilitat-ing h~alth 

care aatimes the deinition of ~ublic b.ealth.' their in.tetp:retatioa wMJ.1:d not aup,ors@de the 

delinition of 'public health' in t'he context of public health su__rv-eilla,nce, :investigations, OT 

intervention!" the 2024 Rule adopts. 89 Fed. Re,g, at 33003. And HHS amierte "£p]ublic 

'health surveilleince1 mvestig,.ation, amd mterven,tion do net include efforts to attaeb lie:bility 

to pereoru, for ,sper:lii.c acte of eeeking, obtairung, ptti,vidingt o:r (aeiliteting health ca.re/' .ld. 

Plaintiffs ugue this interpretation of "'public health"' in 42 U.S.C. Section J820d~7(b) 

is an ,ovcrbroad arrogation of power beyond HHS•s re.a.ch. ECF No. 45 at 3'7 r,'hie 

~da:6.nit.io:n. :i1ii a ·powor grab, by which HHS is UBW'))ing the prerogative of !Btetes to protect 

pu.blie h e,alt'II u.&ing their t.t-adlitional police power , .. .'1. [nawadl, Pla.intiffi argue, it iis "lhe 

purriew of states. not HHS, to decide wh.e:t 0011seiturtes child abuBe·, whlch ,de,a.tha will be 

4,]l 

Case 3:25-cv-00025-KAC-JEM     Document 101-1     Filed 06/24/25     Page 42 of 66 
PageID #: 1129



Case 2:24-cv-00228-Z     Document 110     Filed 06/18/25      Page 42 of 65     PageID 52135

rocor-ded~ end how to inYe-.stigate threem to puhlic heelth., mPAA giivos HHS no authority to 

di, ao."' lt1 at 391• htbtu•, thAY claim, S&Cti.on 13"20d~7(b) llimilim HIPAA'a ailrility to &!:line 

away Stateel public-health definitions and thereby preempt whatever stcf!lte law they please 

through HlPM'e regul111tion1!1. ld. By redefining "'public hea1th"' to exclude oorl:am octiviti~ 

Pb.iP-t-ille 00ntend the 2024 Rule •a~:y,e HIPAA''e. ;preem:ptitm prorieicm overrides sl~te pllhlie 

health reportin1 procedures that HHS says aren't r--eolty about public iheaJ:t!b.n Id. ait 37 

(e:mphu:is in originol). [n their view, Coogre3e deferred to tne States to decide whet 

constitutea '"public health" and what does not. 

Defendant& aJ'1Jllle HRS "',conectly defined'" public health. ECF No. 40 at 34. They 

erguo ll_public health" deals with ilpopulation-Jcve-] a.ctivitfoa to prevent di!e08 in end 

promote tho boalth of populatioMt int.teed of tho indi.v.i(lual impoaili.Qn of crlmina.1 o:r civil 

liability_ Jd, :a.t a3 (quotint 89 !Fed. let- at 83062)_ They note pu!blic health-related matter8 

Bnd "'criminal investi(atiorut are distinguishable under longmnding doctrines. Id. at 3il; 

SM also 891 .Fed. &g. e.t 3800 l (Oi!li!lerting .. t.here i8 a widaly recopimd dliAtinctfon betweeo 

public h8Stl.th a.ctiYitiu . _ . and criminal :inwis.tiptions")_ Defendant.a do.wnp]ay tne 

.rede6niti.on;fll effeet and claim ''tbe 2-024 Rule &imply chm.fie!! that ello:rti!I to invomga,tc or 

impOM liability on specific per-aon& _ .. do, mot t.he:rn~lve,e oonatitute eny or the, enumerated 

'publi-e be,altb" iu::tivit-iee" in Section 1820d-7(b}~ ln. any event, Defe,ndante ae.sert botb 

•&')Decific"' E!lnd "'g:ener8l" grants of authority to define •public health"' through the 2024 Rule. 

ECF No,. 40 a:l 30 (cijting 42 U .S-C. §§ 1320d.-2 now; H20d~3(b)(l); I302(a)). 

Thou,b 1Congreea i;ra.nt.ed Defendants broad authority. it is not 'broad enough to 

oovcr HHS'i!! redefurition of HIP.AA pr,oomption provision&. Tb& Supr.eme Cou.Yt lor,eci094!d ai 

bMa.d, ga.nBtal a:utbority gi'tl!iit fttim otending sa tu. Io GoPIZ(J/a ,v. Or~lflm,, the Supille,U1e 

Court ba]d that an agency~authorit.y deleg~tfon to promulgate &tandarde d,Qe; not entail 

.. the FJ:uthority to decide the pr,e~emptive 8COpe of the Federal ,statute·'" UD!eas Congrea 

4.2 
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expm.ul.)• dofogatcd NlDC. f»46 U.S. 243, .263 (2000) (citing Adams Fro-it C.O. u. Ba,-reJ.t-, 494 

U.S. 688, 649--50 ( 1990))i ~tt also Thom.u W. Merrill, Pres-mption, and Jn..mtru«ma.2 Choice, 

102 Nw. U. L. RH--V. 727, 768-69 (2008). The, Atitomey Generali~ Go~ attem~d to 

btu.•neaa H1.8 Olntrolled. Suhstarncee Act to preempt, through interpretive !guidance·, Orepn',s 

law pet"mittine asmated &uicide. Go.~ 546 U.S. a ·t. 248-491• 1l'o do 1BO, he exercised his 

power w d.eregiirter or ·re~ pbyBician.s. who pl'embe c;:tm,b'QUed tubeituoea. Id, at .268. 

Ro ,axplained the regi8trotion of any phy&ieian w'ho prescribed controlled Bubetancea fur 

aa&isted e:uicide waa potentisilly '"inoo:nsinent with the public interest and therefore subject 

to possible e1.ulpe:nei.cm or r,evocatio:n."' ld. at- 26-4 (quotmg 66 Fed. Reg. 56608 (2001)). 

Bu.t the St1p:reme Court explained :irt was ""not eaough ·th.at tae tenns 'public inte-reet, • 

[a.n.d] 'public health ond IB&mty,' ... are used in the pMt of the statute over which the 

AM.orney Oenea:"ail. hu autihor-iey. The statutory Umne 'public in.teriuf and! 'public hoalth' ,do 

not call ,o:n the Attorney Ge!'ler3l, OJ' ainy othe:r ~ecutive 1;1~ to make an ifid{lpendent 

a.eeesament of the meaning of federal ]aw.• Jd. et .263. ThoY!P the Attome-y Genera1 J118Y 

'have regulatory power delcga·ood, :it cli,d not mdend! to .rdecid[ing) what t.he l&w eays.,. Id. at 

264. Permitting him that power would mem he "'coidd authoritativel__y intel'pr.et 'Stata• and 

1ocal law ti.."" Id. But of ooursQ\, th_at would. onl),. p,:resent obvio!US con&titu.tionaJ probliems"­

el!lpeciaJly since tho Co.n.ttol.lod Sulbstancee Act ue:xplici.t1y oontemplate'[d)] a role for the, 

State-a .. . Bil ev:id.ef'.lced by H:a pre~&mplion prcovitaion." Id. a:t 251. lll&tcod. ulw]iben Congress. 

chooses t-0 delepte e power of thla ext&nt1, it does ao not b~"' r-af'erring hack to tho 

ad:ministr.ato-r'e :functions, but- by rgiving a:uthority OW!!.' -the proviaion.s of the 8teitute he ia ta, 

m.terp:ret.;t, Id. ot 265. 

Helie-, Congresa gave HHS :no authority "to decide tbe p:re-em.ptiV1e BOO"pe or Section 

13.20d-7(b} by tedefuring what. •public ht?altb"' mery Ulcludo bccou.ao •[n]o, such delegation .. . 

43 
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is ,e,vident m the· statll.te.'" Id., et 263 (alta1Nttio:n. in. original) (q_uoting Adams Fruit Co., 49,4 

U.S. at 650). 'ni.e, text and atructuftt, of Se~tion 1320d-7· confi.tm thia re.a.dl:ng. Section 1S20d--

7 i!I a clear preemption provision. &e 42 U.S.C. § 1320d•7 f'Etl'ect o:n sRWte law.j; icl. 

§ 1820d-7(a) (H]PAA mgu.leitiona "aha.ll a,-uper-sed.e any ,contn..ey pirovision of St.a.tie hiw''). It 

provides for a {ew exceptio.rui that. if met, mean HJP AA :regulatione. do ML pre-empt tb,e 

ap,i!lclfiGd laws. 

Two of' the8e anti-pr-~~ptil)ll p,mvieiona am rru.evant. Tho :fir-.at states HJPM 

r:cpdatiorui .. shall not, ,su,pe-:rsede a oonka.ry provision of State law'" if th_,ey .iu-e neoessa.ey m 

p:revent :&aud amd a'bwie, ,deaJ with state regula:lion of ins1.mmce and health plans, COIWem 

state :reporting on health care deliveey or illOti~, or addr--ea& oontmlled .!llu.bstonces. Id .. 

§ 1320d-7(a)(2). 

And the s.t'rond is the now-familiar pu'blie health exception, wbieh prohibits HIP AA 

re~tfo.n$ from being "oonatftttld to in.vnlli.data, or limit thai authority, power, or prooodwes 

established under- ~ low providing for" certain public hea.ltb~relatod goals. ld. 

§ 1320d-'7(b). Notably,. ithls &econd anti•preemption provision protects "any 1aw2'-not juet 

state. Jaws. See Evftlls, 8Upro, a;t l 199 ("Oon;:rees'rs choioe of tb..e phrue •any law• ifi 

§ 13:20d-7(b), must be preaumcd del.iber.ate" beo.ause the promioos that .. andlwieh~• Section 

1820d-7(b) each "uaol] ~ phra:BIQ 'State la~). 

For thi& 6rat uti-p~mptian [l:lrovi!ion, Congress explicitly granted HHS the 

authority ·to determine its seo,pe-notwithstanding the gen.er.al authority granm ]l)e:fettdanta 

cite. Congress wrote HIP AA regulations do not "'supersede a oonkary provieion of State law, 

ii£ tihC! pro\'i!io!11 of State law· is a provision IM Se-cretary determinu" meets one fac.wr from 11 

liet 10:Jngreee pi,~nilOUnce,di. Id. § ll320d-7(,a){2); ,(a.)(2)(A) (ompbe.s:i& added!). That is a .epecific 
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(;:rlfflt: of &11,JJthc;irity to HHS .. to deci.do tho pr--o .. e:mptiw scope of the federal atatute." &mzalez, 

6416 U .:S. et 268 (citing Adams .Fruit Co., 494 U.S. 688. 649-i50). 

But Conpe:sa ,gave HHS no auch .l/1'M-l of CJru.horiiy ov-er ,Seotion 13,20d· 7(1b)1A publli.c 

h~altn (!n:ti-preemptio,n ptt1w.iG1t. Section 1320d-'1(a)(2}--,-lwhe:re Congress did give HHS t-he 

ability to decide the preemptiv,e scope-reveals HHS lacks t-het l!Hllthorit:y for Section 

13:zod-7{b). Without a specific authorit)• grant to decide the scope of Sectii:m 1320d-7(b)'a, 

BDti-p:ree.mptive effe!:!t,, HHS caindol imtepend&:ntly •1ill&BCASO!" "'the moamng ,of federol low." 

Gon.mlu, 546, U.S. at 26,1,, And just like Gtmmlez., ,ufijt is not en.ou1ll tihat t,he tet.-mD ... 

'public be.a.1th' . . , rl.8] ul!led. in the part of the etatu.te over which" HHS has authority to, 

issue regul,ationa. ld. 

"[S]omethlng like a eupe.r-atron,c dear a-tatement is required bel'o.re agencie-a can 

i1;1.&u.e legieletillla l'-@gwation.8 thot preempt &tote law on their own, authority,"' Menill. .s~pra, 

at 768. HHS ]pck(;d tihat clear tt-atement hem. even tho111gh 1CoHgN,81!1, gr.anted HHS tba.t 

cleEU' sta,tement o,vef' a different p:rovi>Sion,. Omnee~ dse:monstra·ted it can. ie1n.tg thee& 80ri& of 

cle&I' statem-cnts. It did not do l80 for Section J320dlp7~). NerVertheleaa, the 2024 RUile 

attempt3 to define the Ba1pe of the .anti-p~e01:ption pl"Ovi.&ion. It wreate a oortain ca.tagory of 

boho\."ior- &om States vi& roigW.arion beeause HHS deemed them insufficie:ntl!y Nlated to 

"public health... ]t doeftoee "pu.blic health" oe used in Section I920d· '7(b) can :never mean 

conducling i.tiiwiatigationl!I relawd to tho act of '-eeeking, ,obtaining, providing, or facilitating 

bealtb caini'" or impoamg liability f()t tho Hm.rO. 89 Fad. Rag. At ,3306~3 . . h o.dmita a "'s.ta:te 

miiht ae&ert" t,hat e.uch activity 100'uldl fall under ita "pillblic he,alth" sul:'Wlilla.nce ,or 

investigation laws. 89 Fed. Reg, ot 99003. But no matter. Beca'Uee HHS diet.ates they do 

·not. De_&lndant& wo'Uld ~e to refrnme this rewrite as a "'darifi[cation)." ECF No. 4:0 at 94. 

B,wt wholly e~c:ising certain :a.ctivi'riea from the definition ,o:f"public hee.lth"' in a etatute--tlte 
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8COpc of whieh HHS lacks a'Uthority to cir<:umscribe-iit1 more than s clarification. It is 

"'imlepend~nt[ly) aase81!1[ifig] . .. t-h11 :meaning of federal law.'" Gonzalez~ 546 U.S. at 263. 

Sect.ion 1820d~ 7(b) '"explicitly eonte111plates a roJei for the, S-tataa'" by protecl:img ·their 

enUDJ1eral4d publi~ health law&. Gonml-u. 546 U .. S . . art 2!51, HHS wro,te th~ 202.4 Rule to 

dieca.rd the S~teti!' mla- in charaet;eri.2:ing tlle:ir' own public hw.tll Jaws. lndeed. some States 

do define their publir;: h-ealth ~w~ tQ ~r etti,vit.iea 'the· 2-024 .Rule bw-a. &e. e.g., IND. CoDE 

§ }6,.34-2.5 (2023) ,(requiring all abortions reported to th_,e State in, part "'t.o mc,mtor all 

atiottiotiie p@do:.rmed. in lmdiane. to il681UN the abortions Br,e done only under the authorized 

pirOviskmB of law"), The 2024 R1111e i.nlawful:ly rud&finee "'public hea.ttb" 'because it Jocks e. 

oleu congreufonal delegation -that permite HHS to, define the soope of Section 1320d•7(b)'e 

utii•p~emption provi.8'.ion. lt ,even locks clea:r o.utb~· to "'give meaning to a p>lll'tkulru­

l!lta,-tutwy ·~Jn" ilil Sootio.n. 1320d,7(b,). Loper Bri~ 144 S. CL at 2263. With only a g,eneral 

authori~ to pl'Qm.ulgate J"egulatione. 111nde,:r H[PAAJ ·the 2024 Ru.le cannot redefine the 

statute itBelf. ~ Ulil. ~r Regu,J. Grp. t1. EPA, 673 U.S. 3~ 828, {2014) ("1[AJn agency may 

not .tewrite cl~ar statutory ui-rme, to l!luit itB ow:n sense of hoYt• the etatu.te should operate."'} . 

.Ill. ~eess: of Statutory Aut!Jo:rwty 

A. HHS Lo.eked Authority to Promu]pte Special Proteotion!l!l for RHC 
Jnlor:madon. 

J1n:a.lly, HHS ,cannot :itllvoke "mode&l words.• "vague· terms,"' or .. &'Ubtle dev±0e,[st w 

juetify apecla.l p:t'OU?Cti.an. f M' politicolly oontrove.raial medieoil c:are now returned to t,be 

States. Wut Virginw r,. EPA, 69-7 U.S. 697, 723 1(2022) (alteration in ori,ginm) (quotin:g 

'Whitman v. Am. Trucki~ ~•~. Inc., 581 U.S. 467, 468 (2001)}. 

Plaintiff's, ft1'1U,-e the major-questions dootrine holds that H[PAA did n.ot gmnt HHS 

tho pow.er to promulg,ate special p,rotections ·for political]y favored medical procedures. ECF 

No,. 46 at 4-0--42. lnetea~ HIPAA ,o:nl'y p,ormittod protection for 111patient information and 
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privacy ige:n.er.ally, for all kinds ,of health cei~ ... .ld. at 401. Bll.t, Plainti.f& note, •HHS•e wie of 

HliP:AA'e. generic text to genyman.de:r r,ulea targeting highly politically tlluu·g4:id :ptoottdurea 

euc:h 8A a.bort.fon end. ~nder 'h'aMitiffllil rai.ecs even •greater co114;erna abo-ut the a;gency'e 

au.tho,rity .1" Id-. Witbt>llt cle!ill' IXlnpe1;11;1ionu eurthorimtion to "'ett1ato different ·tiers of health 

Cat'EI pner.elly, o:r to do so for oontroveraia!l iesue.s like abortion, medic~ gender 

t-ranei,tio11, and other &Om"' of RHC. the 2024 Rule cannot e.t&nd. Id. at 42. 

Defendants a.rgue the ·m,ajo-r-que~mte doctnme .is. llljnapplica.hle. ECF No. 40 ot 84. 

Defende.nt& believe heightened pr,otectione for RHO ird'orma:tion "'does, not Lnvo.lv-e a p0:blic 

contr-overey of vast eoonomle end political e:igmfica:nce." Id.. at 35 (emphasis end intemol 

quotation ,omitited). Nor does tlie 2024 Rule 00Jl9tir~ute, •tranaformartive"' or "':ra.dical!!i chBDg-e 

or a 'nolesru.c restructuring"' of HHS'e autihori~. Id. (quotinc Wul V~rgim.a. 597 U.S:, at 

7:1:6), lnateadj Dtlfo-nda.n~ claim t'he 2024 Rule· springs clearly from HHS'& authority to 

'",Pii:1omulg-ate r:ult!-$ concerning Jiittntlaaibltt 'use-a a:n.d diacloi!luree' of PHI. Id. (quot.mg: 42 

U.S.C. § 1320d-2 note). 

i. Major•1~uons lh!trtn.e Stoo-doro.s 

HHS Jacked clear delegated authority to fashion &pecial proteetiona for medical 

information ptt,dii.ood by politically favoredl medical procedures. The maj,or,-qu.eetione 

doctrine couJU1ela that '"in certain ox.tn.or"illnaey C8.8e6i, both eepamtio:n of pow en principles 

a~d a pra~eel und.e.taumdiog of logwatiw in.-&ent make (oou.rta] 'reluctant to read into 

ambiguog_s &te.tuto:ry te·x.t' the deleption clahned to 'be h.,rking th~ra.• l~t' Viirgini.a. 5·97 

U.S. ot 723 (q,uoting UtU. Air. 573 U.S. at 324). 

Such ca.MIS arise whcni .o.n agency l!llttcmpita •to make m.a,j«- policy d.ecisione HlBlelf.,. I,J, 

M~:r policy ~eisiong include those that implicate ttveiet ~n.omic aind political 

sipifieance." N<.Jt1 Fed/n of Jnthp, Bus. v. OSHA, 595 U.S. 109, 11.17 ,(2022) (quoting Ala, 
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hs~ of Bmlwn u, RH'S. 594 U.S. 758. 764 ,(2021))1. An indicator an epncy ~ attempting to 

ma.k.e a m ~jor poliey• deci&ion i t8eM .arisel if the "'history &il!dl b~a.d!t.n of th,e autharity' th& 

agency hu p:reriowi.]y ,exercised mismatches the inew a1:Jtbority euerted. Wesl Virginia,, 1597 

U.S. at 721 (q'!Lloting FDA v. Brown & WiJUamsan Tobacco Corp. 1 5,29 O.S. 120, 159 (2000)). 

And u the ag,eDcy's claimed pow-e:r WOlldd "',effe~t] 111 fwldamen:tBII revision of ·the etatu;te, 

ch!ln,gi.ng ~t from (one sort of] l!cheme of ... reguilation into an entirely ,clifrorenl kin~" t.hen. 

the agency may al&o ha- attem.ptii!tg to i'Elgulate ou.taide iit& dalegated authority on a maj',o,r 

l)()licy is.-s11e. ~ . r,. Nebl'Cl8ka. 600 U.S. 477, 602 (2-023) (alterations and omissfoDS in 

original) (quoting We.1t Vi,-gima. 697 U.S. at 7Z8). 

Maike of a. matte•:r'a pglitiesl 'lifit1!ilit8Doe may tm:lu,de; •e-~nm and pJ'OfQ1,Jn,d debaite 

acros the country,,"' :not "'confined to t!he 'balls of Conp-e ,. ,o.r topics, "'th.et ue personal and 

emotionally ,charged.,. Bide,i u. NebFMka, 600 U .S. at 603. 504 (int.o.rnol quot&tiora 

omitkld). Major qttcs.tio:ns of politicall liignificenoo haw include-d b1'tlad IS!tu.dent loan 

ca•iu·iellatioDI, pAnd'emic evict.ion. rnomt.oriu1D.11J, the diepQeal of :nuclea_r waste, a_;pd. diversity 

requir,emente on co-rpo:rate boards. See, ,e,g,. West Virfinia, 1591 U.S. 697; Biden v. /t.Te.6raslur. 

GOO U.S. 477; Alo. ~ .. " of RealAn·'• u, HHS. 694 U .8. 768; TP.QB '-'·· Nuclav. Res:,J. Comm 'n. 

18 F.4tb 82-'7, 844 (5th Cir. 2023), cert. tJ1WU~d. ll.45 S. Ct. 117' (2004), ;neu~ cm ot-her 

groun.<h. Nude'CJI' &gul. Comm'n r,. ~ No. 23-1300, 2025 WL l69S,781 ,(U.S . June 18. 

2025) ~eixplainlng that an exnrmple of .e. maj01' queBtion is one thal. '"baa been hotly polit..ical)y 

oo:nte.ated for o;y,o-r a. ha1f oo:ouny"); Alt /o,r Foir Bd. &cn .. 1.tmen.t. u.. &c. & .Ruh. Camm 11. 

J 25 F .4Ut 159, 181 (6th Ck. 2024) rThese rl.Jllea come· in re&cp011se: to •the s~al jwttice 

moirememt.' as en attempt to increase 'di'f'enity and ind,usioD' acroBB •·public rompanieB.' We 

cm think of few more politically dlivis:ive isa'Lte& m the Nati.om..'" ,(internal citadoa omitted)). 
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Additionally1 a ~r quos.tion moy arise if a Federal agency ~trudes into am area 

·that. ±a the particular domei.n. of &ata.tis· Jaw." Al.a . . Ass'n:. of Btaltors1 594. U.S. ot 7164. These 

aorte of regwati011e "'•!Bignifieantly aUe:r the balance !between federal ,11.nd eltlte power-.• Id. 

Thwi., when an agency rcegw.a.lea o mo:jo.r policy us11.1e in an M'e8i "'primarily the States" 

regu]ote, a major question may ariae. All. for Fai-r Bl R«ruilmelll, 126 'F'.4th at 182 (oiling 

Wed Virginia. 691 U.S. e.t 742 (Oonuoh. J., concurring') (BU;1team1g that the 

m111jor-q11_eflti0ii& doctrin9 helpl!I protect fe.dorali&m)). 

Thl!.11:1-1 altogether, if an agency cla:itne power tc is.Aue a ft\egula:tion of "vut economic 

ud political eignifkftnee" that m~ also be o~tside how it hus typicdly e~ed! ite 

1u.it'harity, oourui 111hi!&itate befcrre oo.n.elu.ding that Co·ngru.s" mean:t to confer such 

authm~:•• Id. {quoting Btown & W,llit1mson. To~, Corp.J 529 U.S. at 159-60). 

To cure• that hem:ation, oomts Tequire 1160mE!1thJng more tha.n a rm.etely plaueible 

textual basis, for the agency action is necessary." Id. at 123. Instead_. an agenicy nnu1.t 

idan~" :a. ... cloa.r oongreHionnl euthorizati.011' for ·the power it cl.aims.'" Id:. (quoting Util. Air, 

078 U.S. at 324). Tha:l clarity must ap~m-· beea.use '"[e]XJttaordinaey grants of regulatory 

~ut hority B!l'8 rsr,&ly a.oco:m:tplishad ·thtt.iudl. "mM<lst wards,' 'vaguo tc:rma/ or 'eu_btle 

device [eJ"" Id. (quoting Whilmmi, 631 U.S. at 468}. That. ie :not bow Congress typically 

delegates-nor ho-w teXJt1talism typically works. &t id.. ("Nor doe-Eli Congress typically U!Je• 

oblique or elliptical ]e:ngua1e to empower an agency to 11u.1.ke o 'radical or fUcndamentw, 

chugc• to a &tait.ut:ory .achemo-.'" (quoting MC1 ft-kcommun:ications Curp. , ilH 2 U.S. at .229)); 

qee olso BideTJ ,t1. NtbtmJlm., eoo U.S. at 508 (Beirri!tt, ,J., ooncu.rn:ng) f'fflh,e major quastio-ne. 

doctrine is a too] (Q:r disceming-not departiJJg from-the texi':l!I moat rqdura,l 

in·re:rp:retatioc.'")~ Louis ,J. Capozzi Ill. In DefeMe of the Major Que.slfoM Doctri~-e, 1m) 
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NOTRE DAME L. REV. 509, 54fi, (2026) (explaiomg the major-queatione d.ootrine •i.& juat good 

'f.lBxt.ua.lism "). 

The major-<IJUNtiona d.octrin_e .. enBIJlilfr.8 that 'the national goverrunent"e power to, 

make lawa that gove:m u_a. remains whe~ Article I ,of the Constitution says it bolongit--wiith 

the p!-Ople'a alacted rmprescn.tatives. .. Nat?, F«J,',i of lndep. &,-s., 59,5, U.S. at 124 (Go:reu.ch, 

J., conc\U'ring). And. it "'eaf~ &deraliam by proWtntinr pr~dentia.l lawmaking from 

displacing state ]awe.• Capozzi, S-lqlro, at 537-38. The C¢ne.titution ,l&etA Co~aa wiith 

K[a:]ll legielativ-o (p}owcn."' U.S. OONST. art. Ir •§ l . Of course,, Congress often d.e1eg&tea it to 

11gencies. 

Bu1t political accountability demand& ·that agencies e;x:etcise th8tt' del~gatio11& 

l!!lo.m.ewhat like· Congress mi,ght relialete !Should the eame ql!leation present. The 

maijor-q_ue-ationa dootrina aids thet goa1. It pre.veo.~ agencies from invokini' =brood 

congreeaiQllal d~legation,s of au,ithority"" from '"'one time penod.1" u ,a ' &0uroo of 

authority ... to take Jate:r action' tbat would :not Cl\nent)y 'N'c.e:ive ielie.1ative, aiuppott' :tmd 

sddre!s. problems the original •Congress di.id not contemplate ,or ooMider." Capcnd, eu,pro, et 

556 (quoting Jonathan H. Adler-&. Christopher J. Wailke:r, Dekga#cii and Time, 105 IOWA 

L-. R:Ev. 1931, 19186 (20.20)). Agenclo& 8kitt political aocountalbility when th-e,y rely on vague, 

oid Btatutea to 90)v-0 'tho PN88in« pr--0:ble:ms of the dint' to promulgate repiations Mthat were, 

ne'Var ccrttemdst'@d by 'the people's elootcd nprco8Cntativee-wbich ahould trm1ble those 

commitited to ·n;ipre.eentative g<>vern.ittel'lt_" Caipom. supra, a.t 558. Thus, tho 

major~questions doctrine works ,against ageneie.a eque1C:bing tbe people'a, voic!B on weighty 

issu11s wlhore their voice matter,e. 

ii. The 2024 Rale Triggers the M(tjor-Qu.estioM Doclrine. 

ln t-ho· Fifth Circ:uit, thrice "indicatora .. ' each .. i,u!qendenUy triUer' the 

major-qt.lee,ticme doctrine: .. (l) when. the aieiney 'claims. tho powM to resolve a matter of 
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great political aigni.fica.noe'; (2) when. ·tho agency 1aeeb to regu]ete o. sigmficaint portion ·of 

the American eoon.omJ'; ... and (3) when an apncy 'seeb to mtrnde into, an uea tlmt i8 

the p8!tliculRI" domrun of state law."" Ma,fi.~ld 11. U.S; Dq,l of Lab., 11.7 :fl.4th 611, tU.6 (6tb. 

Cir, 202.4) (emphasis add-od) (q,11.Loti.ng w~, 'Virg,nia, 597 U.S. at 143-4\i (Gorsuch, J .. 

COD.CUfrll'llg)). 

U.ere, two indicators are triggered. Finl. the 20Z4 Rule N~lelli in. .n ,{!!,:ea of 

"areat ·political aigmficanoe,.'" Ma.,field_ 117 F.4t:h a:t 616. And second. the 2024 Rule 

":iintr'1lde[e} into an area that is the peirtiQUJa:r domain of ,et.ate law." Id. Th.0 Court ·telma 

,each m turn. 

HartU!88ing H[PAA to create special protedimte for poHtically :favored medica] 

procedlU'ee ie a mattar of' .. pea:t. political e1igniliCAnOB.n Id. Matl!ftre involving IRHC. 

particularly abortion and. g,e·ode:r.:transition operationa, ,are quintes.eeintisl mat-ten of gl'Kt 

poli'lical aigniliconoe. Tirey :meet all the tests eou___rw have laid ,ou~t. They p:rodtWe "'ea_me&t 

and profMlfid da-b&te octtl&lli the country." Bukn. ,r,, Nebraska.. ·600 U.S. at 504 (quotm1 Wt!8i 

Vir,Bi'ffa,, 591 U.S. at 732). Thoee debate-s al'e not '"confined to1 tb.e halls of Congress~" bu.t 

th<ay do be.Mme "'pfl-noaaJ and e:motion:&l]y charged.'" Id. at 603 ,(inte:r.mkl ,quotation omittedr). 

And in the ceil!ile of pbl):rti()n, the, hfirve •been hotly politically oontoated for <MU' o bali' 

cent-my.• Nuclear Repl. C-omm 'n, '78 F .4th at 84-4. 

Indeed. few iMuea command H m~ch ·p1;1liitical co.n.troW!my sis a.borti.OJIJ Md 

geru:!c,r-identity.:retated prooedures. See DobbS', 5'9'1 U.S. at 223 (" Abo:rticm. present& a 

profound mo:ral i.uue on whlcb Americans hoJd sharp-.,.. conflicting views. j ,; id. a t 337 

(Ka:vtmA'Ugh, J .. conc:mffiJlg) r Abortion. :i!8 a profoundly· difficult end con.tentiou iHuc .... "). 

see ahw Lomsitina ti'. EEOC, No. 2:24-CV-829, 2-025 WL 1482588, at *12 (W.Di. La.. May 21, 

20.26) ("Given the political. &Ocial, and religious eigniiica:nce of the abortion iaeue in this. 
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cmmtry . . . [tbeJ EEOC m.us.t point to clear· ,congr,fli&Sio.n.al outhorizatio:n fo:r the power it 

d.aims." (intcmm quotation omitted)); Ka~ 1,1. U.S, Dtp'i of Educ.~ 789 F. Supp. Sd 902) 

924 (01
• K a.11- 2024) (holding 9i final nile relating oo gender· identity ac~eptant":e '"cleB!l')y 

decide[d] major q1testioruf); T~ ~. HH.S1 No. 6:24-CV-348, 2O2~ \1lL 8UHM, et *5 (E.D. 

Tex. Mu. 13, 2025) (holding a final nle Telate-d to pnde;r identity end. feater care 

0 -addi.lelliill!I& both a. matter of peat political e.ignifi,c:a:nce and intrudes into an area that is the 

domam of st.ate :htw"' {citing Tem,s u. Cardon.a., 743 F. Supp. 3d !24, 8'79 (N.D. Tex. 20~.) 

(a.ho holding a fin.al rule !:\elated to geader identity a 1r1aj:o-r q;ue-stion btt.a.uee of "'the 

,e:nornH!JUi!i aoclal and po.lltical eignilicence a:ssooiated with kart_sriendAmsm andl 

~oder-identity ieeu:eB"))). 

People of (.ood faith veheme-ntly diimip-ee on both tbe-ae iaa.ues. They .lia at the oonter 

of wh.a't. it moan& to !be humu, the rel8tiio:nship between bioloCY n_r:1.d psychology, Sindi !l:toiw 

the h1.mnm. per&On in,te:da.oe& with the world. These issues tr.anscend. politic&. implicating· 

e..nthropology, phifosophy, .and ,concept$ of Ml.f. Stt Ryan T. And.er.eon & Row.rt P. George, 

Physiool Inwoontion-1 on the Bodia of ChildNn t-o ''Affirm"' their "Ufmlk.r Jdentib• Via-late 

Sound Medical EJhks a,w Slwuld Be Pr-ohi-6.ikd, PUB. DrSOOl.JRSIE ~c. 8,; 2-019}, https.:11 

wwv.•.thep111hlicd.isoourgc.oom/2019112158889'1 [https1/perma.o:16XSJ~M·2K3,); 0 . CMlTER 

S?mAD. WHAT IT MEANS -ro BE HUMAN: THE CASE FOR 1'llE BODY itN PUBUC B[OEffllCS 

(2,02,0} (al'fl)i:ng, in, pa.i-ti, tbat exprel!ll!live individualism bu created atomized wills separated 

from the body and r~tti_ng th~t mind.it hu enotmMJ& m'ipliea.tior.m for pub.lie policy and 

bioethios). The, 2024- Rule ,creates special rule.& for informat.io:g abo.ut thi:'1~ P(llitieally 

fa,.To:rcd procedures that implicate fundamental and hotly debated ql\leetione. A.ct(irding1y, it 

tricge,l'fi!! thi:'I major-qi.utationB doctri:no becauae HHS u, regulating on a matter of great 

political eignilke:nce,. 
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Need,, the 2024 Rule still trigger.a the third indica.'to:r bec:suae it lllaoob to intrude mto 

an area that ils the particular d.amain of atate law."' Mqyfielcl, 117 F.4th at 616 (qu.otint: 

We.st V-m.rg,,i.ia, 597 U.S. o.:t '144- (Gorsuch, J., oonim.rrintd). '"There ire no question the;t state 

Hind Jocal a111thorities. p()saeslil am,1Jidergble p()Wer to, tegul{lte public be,akb." Nati Fed-n of 

ln.thp. Bus .• 595, U.S. at 121. The 20.24 Rule doee not directly :reiiu]ate public· health. But. as 

ahow-n aliove; it does plaoo limitations on. th.c Sta.tee• ability to rqruktu their public lhealth 

:regimes. And the 2024 Rule is de.signed to halt 1;1tate-lewii "'ehill[ing]'" of ,a·bQrtft)n and 

rc.l.a:i:ed prooedluree. 89' Fed. Reg. at 32978.. Burt Dobbs returned the .. i&su.e of abomon• 

entirely to "the people and t'hoir elOO"ted n.pr,esentativee." Dobbs, 597 U.S. ot 292, And the 

!"authority to regulate abortion"' went back to .. the peo,p]e and their eled;ed teil)Jt!eentative&, • 

too. Id. ln an.otner wording, the· .. que6tion of.' abortion."' is .in the hands of "'the, people andl 

theil- elected repra~ntativc&. i+ Id, at 889 (Kavanaugh,, J., ooneu.rring). Dobbs· left no ,doubt: 

th~ X"egulatory ff!alm. of abort.ion lie,a no .mor..a w.ith 'Wll:'i!lpre&entativo, rou.rl:l!I or e.gencle.8-it 

lie-a with tbe1 people. Andi when an aig,eney tip,toes it6 way back into al>ortt011-related 

matte~, 'the maj:Ol'-queationa doctrine demands it clea:r]y show that i.tbe people and lheir 

elected representotives" gave them u:nq;uestionable authority to do 50. Id. eit. 292. Thus, the 

2024 Ru:le "seeb to intrude" in.to an ar,ea Dobbs Jeft: m '"the particular· domain. of state law"' 

Bild :rcpr--0sent:ativc dem.ocra-ey. Moyfield1 lll.7 F.4th .flit 616. 

D,e&i:adant& a:tU!-mpt w &a.me tha question differen.tly. They claim the 2024 .Rule is: 

olLly about. "private :medicaJ! blfona.eition." ECF N'o. 40 at 35. The .2024 Rule ite&lf de.fiea. 

euch genel'alit.y. It exipliciU:y :reeponde-d to the "changing legai1 landlecarpe0 Dbbb.s wrought. 89 

Fed Reg. at 329'18. HHS explained Dobos opened .. for-reaching imp.lieations- fur RHO the.rt. 

"'i.nc!l'lea&e ~d] the likelihood that ,a.n i.nd:ivid.uaJ's Pm may be clisc]o.sed m we.y.11 that cause 

b:ID'm to the interea.M that 8liP:AA seeks to pmteet."' Id. at 3.297B. HHS even worried .Dobbs 
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might dissuade women from seekmg abortfon5 related p~der-aJ ud it ul!Cld mPAA to, 

shield against a.bortion,reatrictive States. See sup1lCli, Baclcpoumd, § Ul. Btt-.atttie Dobbs 

oould 0 chill an i:ndi.ridual1s wi.llingneu' to eeek aoortio:ns or other ooo.teDtioue RHC. HHS 

_promulgated the 2024 Rule. S9 Fed. Bog. at 32978. To proklct fllborlion. and other RHC 

p:roceduree from state restrictions,. HHS mv(1iked HIPAA "'to llimi:t the circmnatancea in 

w hi.eh pt0vieiona of the Privacy Rwa pormit t.:he use or disclosure or an individual's .Pm 

abo111t'" RHC. Jd.. At, HHS acknowl~iH-. the 2024 RuJe, "'~oaed& being about. -Private medical 

inforDlaition"' alone•, It inaugurates a aew uae for H[PM ea-tabliebiq: special ptote-ct:ion ot 

:in.formation obou.t politically preferred prooeduree. 

iii. HHS~ GE CleM AutkorJ,iy Sta:tenuln.t from Con.gns,s. 

DefendlBDUI fail to ellow HHS bas clear ~.ng:resaional authority to UM! HIPAA in this. 

.new wey. They coll8lstently !P'Oint to two provisionB. Fir,at.. ii2 U.S.C. Section 1320,t.2 note 

dm~ the S!!!ttetary to promwget.e "'sto.ndards with respoot to . . . [t)he uiies and 

diec:loam-ers of' [PHI] that ah.ould be autJho-ri.md or Hq_ui.r-ect" 42 U.S,.C. Section l820d-2 note. 

This a:UJthorlty paira with Conp-eae,'e permiseiol"1. to "'r,eview th[0$8] stanc:lar-ds" tired "adopl 

modlifif;atiQruJ to the sbmda-rde (in-cll.idiug a.d.diitiou 'to the l!lt:ru1ul:al'dll!I), as d.etennin&d 

appropriate." Id. § 1320d-3{b)(l}. Second, the Secretary b--88 geneT&l aQthority to '":mak,e and 

publish sueh rules ood :regulations ... as mQy be necessary to the efficiellt. uidminish:-otd.on 

of the function.& with which (the Secretary] is cha:r1ed ·under (HIP Ml.• Id. § 1802:{a). 

Defend.ante &ligt.18 the H2024 Rule falls well withln tibcse o.\lthorilie8."' ECF No. 40 at SO. 

These deleg.aitions epitomize the .. cryptic," "implicit," eind "'obligua ,or ,olliptieal" 

delegations disallowed upd:er the major-que,tione dl'.letri.ne_ Wtsl. Vir,Binitz, 597 U.S, alt 121, 

'122, 723 (lin.ternetl q;uotations omittecl). The .first p,roviaicm doe& grant powel' to promulgate 

standards for the ul!les and disclosures ,of PHI. Buit the text does ~ -confer authority to 

create ,difJerln,g l!lta.ndardti fo.r Mma{l. Pm and: not. for othe:r,a. The to~t p,ormit:s ·the &cr,0ta.ey 
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'lo p:romu.lgate standards concerning the •wiee au-d dieclO&l!lr(!8 o:f iJUch ·infornuwtion that 

1hould be autho:rized or :required.Ill 42 U.S.C. §, l320d-2 :note. [S]u.cn information .. refer,B to 

an eadieir provi.si.<:n\ identifying it eA "'individually ide.n.tifia1bfo health irlfo:rmati.on.." Id. Thia 

text does not die,tingtish between ~ ·rtafo. type~ ,al i:n&-nnatiop. It. o:mtly idcmt.wes OD8 

ca.tego.ry of imo:rmation the re-gulation..s may protect: "'mdividu.ally identiliable health 

i°'tonnation." Jd. D&f~Dduta wi,ad! that to me"8ill HHS ie :&-oo to make distinctions be,twe.en 

eorts of mfQmiation. Bu.t the te~t 1;1_1:nnot jqtily e,uch dliatinctione. 

lJe,fe.ndante p:rolltHtt that nothing .forbid.6 them from requiring higher' protections fo:r 

'"highly sensitive forms af protocted hee.lth information.1" E-OF No. 40 at 3D. '?ru.e eoo\lp. 

But tha:t HI n-c;Jt toe test. b1etead1 Defe:qda,nts :must id.MtUy a '"cleiair co~eisional 

authorization.'" Weal Virgim'.a.. 1597 U.S. at 723 (internal q,uotation omitted). They ,caon.ot.. 

Booa'U&e no.mo appeMi8 in illPAA's pl&i.m text. Yes, Defendants' proffered authority offerB a 

"plou.ribk textual hasri$:n fur diati~hint betwtJen type!!! ,of prore,ctoo! health infonnotiom. 

Id. (emphasis added). A....nd :if Defend.8.ntei Qffer,ed thPit authority t.o diatin~eh botweon typ~ 

of health informotion m a way that did. not tri-;ger the major~q,ue-stionrs doctrine, they mli!.J' 

not have a:_n, li!iY.thority problem. FQr eDmple. HIPAA re-gularti,gns have long pmtiected a 

oo:rtain 'type of record, peyobotoorapy note11,. at Ell higher level than routine 'health 

inform.at.ion. Se-e ECF No. 40 at Sl (citing 89 Fed. Reg. at 3297'7-78, 32986,..,87), Yet t:hat is 

thtJ ,only e:mmpk of h8ightt!ne-.d pr-otectiona ft,r some, types of info:rme.tiOD but not others. 

Defendants ca__n][)ot eh.ow Ule "'ihietory and ~e.dth of Uto a.'1'thCJ1'ity" h.as ,(!"Wil.'· been ~d to 

enact distinctio:m1 between information 80u:i'Ced &o·m l'()Ut.i:ne ihea1!tb pl'(iOOdures \"@i'mll& 

info_rmation sourced from politically [ovo:red health procedures. We.,t Virginia. 5'91 U.S. :Pt 

7.21! . HlPAA bi!l!s no history of w~onize.tion to achie¥e protections for politically favored 

meclical prootJdd.t'M-J)sy,c:hotherapy no-ma notwithstanding. 
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The, eeeond provision f11t-e:1J no better because, it 1s more genel'al than the first. 42 

U.S.,C. § l3O.2(a). Thu_s, it. preaent~ the ea_01e ptobienU for Defe-nd.afit!!. It idoos, not 

da,m,uiatrat:e a "'cleM cong11£Jmon.al authorization!> to harness mP M to protect :in!ormatiou 

801111'(led from p0lit:ielilly f.avored medic-el p:rooeduma. 

In sum;, HIPAA oonfen .&ut'h.ori.ty to p:romul11:ote regulertione p.rotectiq ~individually 

identilialble h~alth m&nne.tiom." 42 U.S.C. § 1320d.-2 note. Bl!lt It oonfers no authority to, 

distinguish between types of heelth information to a0001DJ)lish pol-iliool ,endlJ !like p_rote,cmig­

a.cce.aa to abc'ttion an.d. gondor-t:ransirtion procedure&. Thus, HHS lo.eke the- authority to issue 

regulations th.at enuet b.eighten~d pr--otactions :ror infotmation aoout politically favo'.Nld 

p:rooeduree. '"rrJihe peq:ile ud their ,elected i1:1epre&e11tativee'." remain free tG enact theh­

pr-eferred protections (or- eu.ch p.rooeduree. Dobbs, 697 U.S. at 292. And HIP:AA and its 

regu_latioW11 cannot prieem.pt any et.ate Jawe that e.nac,t ' 'more 1B.tr:ii.n-gent"' pro'tecti:on&. &,e; 

P\ib. L. No. 104•19l, § 26j, :UO Stat. 1906, 2088-34 (1996). 

Bu.t until. the people speak thro"Ugh their representatives. qencl!i.!-' m.luit &Jl e.lleDt 

on iuuu o,f a.bomo:n o:r other matrere of great 1POlitical significance. Thua, HHS Jacked the 

authority 'to promwgot:e the 2024 Rw.e. 

IV. Remaining Arguments 

PJaintilfs rai&e other ,argu.ment8 cha.lilenging ·the 2024 Rule, including that it is 

Al'bit.nTY and ca.pricioua. Howew r. the :2024 Rul imposes limim an.di. unlawfully redefines 

terms cootrMY to law, md it regulate& i6,8iUe!!I of peat political eignifiQlnoe, tbat. are 

't.radition.ally left to the Sta·tes l\i thout dear ,c::onpea.sfonal authorization. ThQ.-81, the Oourt 

•dooe not ooneid.er t'bo pa.rli118' nmaimng arguments regarding arbitruy and capricious 

:rulemtlk.ing." Ten.n. Walking Horrse Nae l Celebratkrn Ats '.n u. U.S. Dep 't of Agri c . , No. 2:24-

CV-143, 2025 WL 360895, at • 4 (N.O. 1'(1X. Jan. 31, 202-5) (c~tint Nal"l Ass'n of Priu. Fund 

56, 

Case 3:25-cv-00025-KAC-JEM     Document 101-1     Filed 06/24/25     Page 57 of 66 
PageID #: 1144



Case 2:24-cv-00228-Z     Document 110     Filed 06/18/25      Page 57 of 65     PageID 52150

Man,ageNJ r.r. Sec. & E~h. Ccmm n, No. 4:24•CVa250. 2024: WI.. 48585891 ot 118 (N.D. Tex. 

Nov. 21, 2024)): see al«J' lnha~ Techs., L.L.C. u. EPA. '96 F .. 4th 888, 893 {5th 1Cir. Z024) 

("'Wlaintiff] makea Mveral other- ugwnent8 fDl" why we should vBcate the [agency ,action). 

Becau.ise we ogree that the [ag-ency] e:xceaded i'te etatut.ory authority ... we do not reach 

tho&e Mgumente."). J 'u:diciaB. .restr,aint oounsehi. "'if' it is not n.et:e&&a._iy to decide motl!<; it is 

neceeean not to decide m.orce,." PDK Lab'ya IM. v . .U.S. IJrwg En/l ~ney. 96:2 F'.8d '786, 199 

(Ji),iC. 1Cir. 2004), (Roberb;I, J .. concu.m.n,:g in pan and in the judglnont),. 

V. Vacatur Is l be Appr,opr:ia~ Remedy 

Jrudicial rnst.raint is german,e when co:naide.ring t he DpPE'QPri11te ..elief as. we)[I. 

Defendants ~e, ••vacatur of ·the RuJLe would 'ho improper . .; ECP No. 70 at 9. First,, ·they 

el.aim vacatUl" is not '"required" w remedy an APA viola.ti.on. Id. Second, they assert. vacatur 

ia rtot. always uni.venal, btat ina~.ad. OJ oourt m.ey v.aeete onJy 819, t.o P']1m1tiffs. Id. at lll 

Thud, they a.rgue if ,..party~sp.ecifid" mm0dies can provide full relief. then !!lany lb:roader relief 

wowd. contradict conetitut-ional and {tquitsblA limitations on this Court1e. re:medi.aJ 

authority}" Id'. at 10.-11. Fourth, they atfU~ that v,acating tb.e 2024 Rwe would hlndm." 

review m other eourt.s. lcl at 12. Filth, th~ i:iamlndi the Court ,of thll' rcmand-withl)ut­

v,ace.tur remedy. Id. at 12-13. And finally, Defendants oo;r11t,e11d! more-limited. btjunctive 

oolic:f would wve .Pl1W1tilfs~ harms arlsini &,om the 20M Bule'e lirnit!J 011 1etate Jaw 

ooporting :requiremeota. Id. at: 13. 

But Defenduta• a.r~umen:tl8 f:a.i.l m light of the '!Fifth Circuit's, cl-ear stance on the 

default remed.y fol' un.la\ti•ful ,ag-ail'ity actionl!I chrul9.nge,d ·w.,der tho· APA. To be sure, the 

Supreme Court "will. 'have to, address" the "'ae:rir;Ji\16 que,tione" tbout vaceitur and nruwraal 

injun.etiou. Uniled Slmes u. T~. 599· U.S. 670, 686. 7101--02 (Gorsuch, Thomae &. Barre~t, 

JJ ., coneu.mng) (whet.ha:r th APA authoru.es vacaitur is :not "'open and eh1.1.t"' with 

57 
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"'[ijhouptnd a,rgurplell~ a.rut echolanhlp'" QD both aides). The Supreme Co111rt may inue W1 

opiimon clarifyinr the proper scope of mjunetiv-e re1i&(. ·though llke,ly :not th~ :aoope of 

~tru. Su Trmnp u. CASA, lru:, , No. 24.A684 (U.S. Mgued May 1~. 202b). 

But fur now., .Fifth Circuit preoedent& gov,en thi:a Cou1"t. The Fifth Circuit hu 

000.8.istentfy held that uivacatur under [Section] '106(2) [is) a remedy ·that affecta ind.ii.idual81 

beyond th036 who are parties to the immedliate dli&pute. • BMid-r.wcrd M,m t., Inc. tr- &cenv. 

104 F.4t h 930, 951 (5th Cir. 20.24), ~rt gtOAt«l, No. 24-316, .2025 WL. 65913 (U.S. Jan. mi. 

2025), and cert. cknW!d S'tlb nom. Braidwood MGMT. .Im:. 1:1. Becerra, No. :24-~75, 2026 WL 

7646.2 {llS. Jon. IS, 2025). Vaea:tur ",empower8 ®\lflte to set aside-i.e.., 'formally mdli,fy and 

re,voke-a:o unllawlul. qene.y action.." Dota. Mklg. PsMp, LP u.. U.S.. Dt.p 't of Lab., 45 F .4th 

846. 8o9 (6th •Cir. 2022) (quoting Jonathan F. Mitc'lteU,. Tiu: Wni~{-Emsr..i~ FaUtliQi~ 104 

VA. L. REv. 933, 9M (2-018)). And it ,opemte11 na:tionwide lbectnl&e i t !iloperBJtes 0111 the statue 

of ,a,geney action in the l!lib8.t.l'act." Braidwood, 104 F.4th at 951. That oontrasm with en 

injunction, "which operates. i~ pusonom." JcL The, Fifth Circuit "':reP6atsdly desctibttd'" 

vacatur es ·the ,default "'r:emedy !or unlawful agency ac,tion ... Id. at 95,2 (citing caee). It does 

not require consideration or the egu.Jti'eR, be@uee it. is nol "'eii 1"mu~cb :familim.' m courls 

eitllng in equity." Id. ; see als.o id. f'[W]e do not read our ,precedent t.o :req:uire oonaideration 

of the 'IIBrioua •S<JJuitiee e:t stake befo.r-.e ,determining whet.her a party is entitled ·to v.e.catm.w-), 

Becpui;e the ()'default ntle is that V'iieatut ie the app:ttipri.aM r-emedyt this Court :fin.dsi no 

reason to depan from Jo:nntandi:ng Fifth Cirtewrt precedent.. &ia Mk1g., 45 F.4th At 85-9 .. 

Defendants' arguments are u11coDvi11cing. 

First, while ,.,ocatur. is not elways required to remedy an APA violation, it ie the 

•deifaul't."' ~e,medy. Bmitlwood, 104 F.4th at 252 (internal quotatio:D omi:Uied). Thua, tha 

bW"den {slh on ID'efendanta to demonatrtit.e why eiltematiTI!I :rernedie& eir,e• :mor,e eipp:ro,pri.at.e, 

68 
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Defend.ante highlight Cargill v. Gor,land, but it does, n.Qt, hold that vac:atur- i.a n.ol tha ,de&uh. 

t1emed,y. 57 F.4tb. 447 (5th 1Cir. 2~l28). Cargill mete.ad u:nder,!JOOred vacatur i{!I the default 

re:me.i;Jy. G 7 F.4th at 472 rMeeatur of illlll agen.ey a.eti.on i8 the dcfowt rule in this Circuit"). 

Rath~:r, Cargill only 11emanded to the dietrfut ccu__rt to determine the ~pp;roprlatA:! r,emed:Y 

beeauM'l thee-re had been .no briefing on tho iBBW!I. Id. VacatW" is not always reqwred but is 

~k8ilfy imposed.. 

Second. va.ca.tur ie umverseil in. eeope, no matter Defend.ante" view. .Br-oidwood 

expJicit[y ho]da it i&. Stt. 57 F'Ath at 952. Vaeatur "'hH nationwide effect, is nQt 

party-:riestlicted, and B-ff'ect--8 peno~ m all judicial ditimcui eq_ually .,; Id. (mtcim8l 

qu.ota:t.ione omitted). Defendants muster only 7'u:os u. Uni,ed StaJes to ugue Cit.he~. 12~ 

F'.4th 392 (5th Ch. 2025). B11t Te-ms v. Un.ilea &ates adjudicated a oatio:owid..e injunction 

and d,i51;;ueed univ-er-sality l!!fH.rti.s r-'11letedl. 'the.mto--mot va.catur. Soo id. at 4.20-22. It only 

cw-tailed the vaeatur'e effectiv-eneee becauee it UJDit.ed the 8COpe- of i,ijun.ciive :mlief. ld. et 

422. Nowhere· does it state· thot llvoc:atur . . . . may properly be tailored w red..te66 ,only 8 

plaintiff a fl'Al'licu.ln inJurias. t, ECF No.. 70 at. 10. 

Third. De:fendftllits' concerns that vaefttur "'woU-Jd c11:mrtradict comi,ti,tutio:nid and. 

equ.itabJe limitatiom on t·rul!I Court'll!! .remedial 1iu1d10rity"' may have gene:rali-ze.d theoretic&) 

;puzehase~ but they fA:il! in light of Fifth Citcuit p.reeedent. AB s_h.own,1 th-e- Fifth Cir-euit view,e 

vacatt«' 1uil oper1;1:ti-111 "'o,n the etatl!ls of a_pncy a.eti.on in the abstract.." Brmdwood, 1.04 F. 4th 

at 91H. 'f'urtheir, it is :not "'e reme-dy fami.-:li.Pr to 00url$ aitting .m eq:uity;"' ~o U is Mt subje-c::t. 

m many of the typieal equitable 00nstrlllints. Id. at 952. VacatuF bu '"pote:ncy and [i&,] 

partieule:rly broad." ld. H is :not the eame as injunctive relief and thu_s implicates fewer of 

the a:iniflitutionaJ ()Qn,oorm u.nive.rsal injunctive .relief impli.ea;tea,, U:ntil the Supreme Court 

iholds otherwise. Ht~ O;uil"t m.us.t &ithEully epp]y binding· Fifth Cir-cuit p,reoodent. 
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Fourth, vaea.tu.r would not necessarily prevent review fa other oourts. ColllU can. 

and do oon.tinu~ m :review agency o.ction. despite another court's vacatuT. And e,,..,en if ·tihey­

did n0,t., the Court AhouM not raiH "'basic priltciploa of oomirty' above. particw.arized and 

binding Fifth Circwt. p:reeedent. ECF No. 70 at 12. R:ather, whethe:t v.acatW' should be 

permitted. to "'trench;• upon other oourts' ·rcricw is y,et another mB1Ju.e the S-up,:reme Ccurt has 

yet to resolve. Id-; 11ee CJho ,Uri.itetl States· v .. :Thms, 5991 U.S. a.t 700-03 (aqui:ng. in pa.rt, that 

vaca.tur"s potential to "'etymiie the ,orderly review (!Jf i:mpol't~nt q_'ll.leat.iorui' is a question ·the 

SupMmB "Courl will have to addlress .. , eoone-1' 01" 1.ate:r'"). This Court i.a not c;n)d Qli 

Defetodanw' CQnm'°u_ Burt i:t nB(Jd not, and should. :not, ven;t.ure into u:ncharled l-ega] 

territory and pmmwgate n.ew law that implementi DeteDd.ant.a' theo~e'tical argwne.nts 

whelll the Supreme 1Court is cun-ently decidinr similar i53uea and! when bii,ding Fifth 

Cir-t:uit prooodont already provide.a the answer. 

Fifth, Def'eruian:t:e claim t,h-a Coul;lt should oonAI.de-:r :remand without ,;racatW". ~ 

"'(v]a.catur· iB the default lrl&medy for 'Violations under [Section) 706(2)." T~ v. United 

SkJt,e~, 12.6 F .4th at 418. +!Reman.d witholilt vacatur is limited to 'raxe ca&es."" Id. (quoting 

Ch-ambe-r of Com. u . .See. &-ch. Comm'"-, 8a F.4th 1 Un, 1118 (6th Cu-. 2028)). T:o justify 

rem.and witho1:.1t vac8tu.r. ·two ,conditions must be met. .. Fmt. there mUb't oo a 'serioua 

p,owbilitt that Ur,~ &ganey will Ibo able to correct the rule·'e de.foots on remand.• and seeo:nd, 

•va.catmg the ch..all.enged ecti-0n would prodw:e 4disruptive conseq_-uences.'.. Ch.amber of 

Com. , 88 F.4tn sit 1118 (,i;aut.1ti11g Tums v. Un.iud Srata, 50 F.4th 4'98► 529 (5th Cir. 2:022)). 

The remedy is not availabfo when a__n unlawful ag~ncy action "e-\lffera &am a (undamen:tsJ 

s:ubs'tan.ti,..e defect diat the [e.g,ency) could not rectify ,on rema__nd.11 T~ v. Uri.i1f!d SUdes·, 

128 F.4th at 41!.8 (quoting kst. L. Ctr. u. U.S. Dep? of Lab., 120 F.4th 168, 177 (5th Cir. 

2024}). 
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Heille-, it: is inap-propril!,h!. As show-n, t._bC' 2024 Rule is unlawfu.li llnder the AP A in 

several way,e. Defenduts do "'not addrese hll)W [they] would ,ooc-l'ftl\Ct BlllY' of the Rule;s def ect!II 

o:n remand.'" ld. at 419. But it is far from cleaJ:" bow Defendant& l))uld i'i!l.leV11ate the :2024 

Rtde'e eutu!ita,n,titd uwaw.fw.AelUI iC\'011 if tm Court did. :remain,d. i:nstee.d. remand wit.bout 

vocotur- i8 bat suited r or when "'t,here is at least ,a serious p,068ibllity th.at the aiency will be 

oble to a.ubstan.tiote ite decision given an opportunity kl do eo.,. ~ "· Uml.e.:d Stoia. 00 

F.d•th ~t 5291 (guotiillg T~x. Ass'n of Mfrs. u. U.S . Con.!'um:u Prod. Safa:y C,omm n, 9891 F.3d. 

36& ,989-90 ,(6th Cir. 2021)'). Often. :remand withoi.it va.eatut makea the moet 8CDH ii tho 

eig,e:ncy action is unlawful! 'tmder atbitl'ary-and-capriciou rieview bec11:Y.1Je' faillU'N 1mdl;'r 

that eta:nd&rdl may· rela.t.e to .aiD :agellC),;8 wufficiemt oxpiaaations end eubeta.ntiationa. It 

makes 199 e,ense wheR a final apncy action ie unlawful 'bec.att!e it i& oont'Nl'y to ls.w or in. 

ex,cess of etatlltory authori.ty. Unless Defendsinte «Juld fundaimentall_y alter ihow the 2024 

Rule functioned, nlmMd without Yocatur b iDeff ectu_a.l. The Cow't cannot ,enviaicm how 

remend \Would aid the 2024 Rule,'a unleiwfulne88\i and Defcndanu offer :no war they would 

correct the 2024 Rule should i·t be ·remanded... 

Ful'thef, far, mam disruption e:daUid in. Te.ms 11. UrJ.iud Statu than h.erc, and. 'the 

Fifth OLnntlt still fuu_nd remand without vacatur inappropriate. ,50 F .4th :at 530 (axplabil:ng 

the potontial disruptive ,effect& o£ holding DACA unl'a .... ,ful but ;reCQfnizing the dia.trict 

court's stay of its vacahu" helped alleviate some of them). For vaeat,ur"s dJiuuptive effects, 

De!end.an.t:i!I ,only highlight tlat &0m8' ngweitcd ontitiee "moy wish to continue operating 

under the Rule" al'ld ·tlb.ey wouldi hac~ to 0 llii1rw'"mdt' lf:i.ODl.(l p,o]jcy and practice changes. ECF 

No. 70 at 13.. S\lcb mild disruptione to wiuJb~ and 1COIQpliam:ie.o:rient.ed )JOlicy cha.ngH do 

not eat.isfy the seoondl factor· for :remand witho1.lt vacatur, Thus, remand with-Ol!lt vacatur :Le 

ina.ppropr.iate becau.se Defendant& do Mt s-atiefy either faclo-r to .f!lttam thfo. "n:r-e• remed1r. 

Tem.s v. United States, 126 F.4th at 418 (mte.r.na.l! quota:tion. omitted}. 
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Finally. Defendants eug-ieet "Je&& burd.enaome remedies."' ECF No. 70 at 18. They 

coo.tend Plaintiffs' i:nJuri.ee BIie limited to a. "pantmdar context--, n wh0Bft! i!l!ta.tie· lt--l!p(lmfig laws 

ud the 2-024 Rulo collide. Id. And theiy pre.fer the Court ·craft an mjunetion llimited to those 

ecerui___rioe. But,, as diacuaeed, 'PwDtiffa' inijwiEtB extiond fu.rthel' tbo.n a state-fedcl!'ol conflict. 

Andi the 2024 BuJe is unlawful in more ways than just the uruawfad limits placed on state 

rieJl>O:rting lawa. VIIC-Slt.1111' i8 ·the •default" remedy, and it OJ)Cl'&tc8 ,on Um statu.e of agency 

act.ion in the abstract.:n ~wood, 104. P Alt'.h a.it 951, 952. ThiA ag:eD.cy action is umo.wful. 

Derenda.nte present no compelling reasons to devia:te from Fifth. Cil'C'tli.t p..-eoedent on 

v.acatUl'. 

VI. Seve.r,abllity 

Defendants ffl'IUe if YacatlU" iilJ the 111pp1:0priate remedy, the C.aurt. should &eve-r and 

preserve the 2024 Rule's lawful provisionB. A two,.prcu11 te1Jt gu_id!es whether some :oortio-pe 

of Bfi eg-en.ey action nu.y :r-emrua .F:int, "i[w]hether tbe offending por.tion![s] ,of a regulaticm 

[ue] ,ever~bte depends l.lpoo t.hs- intent of tho agency." Tu:as ,u. Un.iwl. S1at.es, 126 F.4th 

392. 419 (6th Cir. 2025) (altef;atione in origin.al) (quoting MDI DC I DE Br~. Ass 'n tt. 

FCC. 236 F.3d 13,, 22 (O.C. CQ'. 2001)). Seoond, a court m.tmt ,a!Y'aluato "whet~8r tho 

remainder ,of the regullotion could function ee:oeibl1· without. the atri-eken provieion[e)."' Id. 

(alteration. in origma)) (quoting MD/DC/DE Broads. An'n. 286 F.3d at 22). A 00u-1t ehr;uud 

ad.hero to a &eYerabilicy clause in the absence of extraordinary cirownstancea. ld. 

The 202-4 iulo w si MWert'ability cla.uac. h ,states if .ieny provision of (the 2024 Rule] 

is h,eld to be in.vdid o:r un-eniforce,able .. . the pr<Wiaion shall be aEP,'erable &om thia part a.D.di. 

shall. not affect the remBinder thereof.,. 89 Fed. Reg. ait. 33066. HHS elsewhere :red:rmed it 

intendcdl tho provis.ions of the 20.24 Rule not held u.nlmvful should :remain. Su Kl. at 33048. 

Deffl:nd.ants highligh.t one portion of the 2024 Rule HHS intended to rem.&in. Tile 20.24 Rule 

62 
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i.mp]cmenwdl modi.fication_s to "the Notice of Privacy Practices :regulation& to, reOeet cbangee, 

Seeti1)n 322:l(i) of tbe 1Coronaviru& Aid; &-lie.t and Economic S1J:Cunty Act r,equired. Pub. L. 

No. 11'1·136, 134, Sttd-. 281 (Ma_-r, 27, 20~0); ,see oLso Cordidentialit-1 of Subetan~ U&-0 

Insorder (SUD), P•otieDt Records. 87 Fed. Reg. 742HJ (Oec. 2. 2022:). HHS spe-cilically 

mtended thW!!O provi&ions 10 sew1• if oth11tr pr-0viaion8 of the 2024 Rule are hcild unlawful 

See 89 Fed. R~g. sit '83048 (u [T)he cliang-es. thls. final !n:d.e makee to the NPP reqmrements :in 

45 CFR 164.520 ... shall 11emain in full fo.rce ond effeet to the emnt that they a_11e not. 

directly rel&ted to a p~ion in this rulomnlting that is held to be invalid or UDenforoea.ble 

sut-11 that notice of that proviaio-n. ii!! no 11imt:e'.t D8001!18UY, "). 

Plaintiffs apee. They :note they have che.llenge:d every eubffl,llltivEI portiQ'.Q of the 

2024 Rule !because tlie ""entire 2024 Rule focuses on special rule8'" for RHC. ECF No. 91 at 

20. Andi indeedt the, five 8UbBtantiv,e portiona that ·the· 2024 Rule adds to the Code ,of Federru, 

lte-gulatiQDS, alll implement, the 202d Rwe'a spacial. heightened p~ti'retiODA mr RHC that 

HHS lacbd the, authority to promulgate. S«, e.g. j, 'ECF No. 91 at. 20-21; .su lil$o 89 Fed. 

Reg, at 33062-64, B'lilt Plaintiffs r~gni1.e HHS intended the portioM of the 2024 Rule 

modifying the Notiice of Priv.ecy Practices requirement to be severable and that ·t-h-ey 

'"derived :&om o. separate proposed rule addressing 1suibstamce,.wie-di80rder reewds. .. Id. at. 

22. Thua, ••p)&intiffs would not object to final judgln(lnt .88wring these chong-0& to 

§ 164.520--and only these ,changea-while vact1iting 'tlu~ rest ,of the; .2024 Rule.,"' Id. at 23. 

But son:ui p1:1ovisions modifymJ the Notice of Privacy Practices directly imple:meP.t 

unlawful provisions of the 2024 R-ule. HHS did MJ intend fOl" these provurions to remain 

tixica11itm thoy are .. dirQetly r.olt1ited to a pro-vision in this ndemaking that is held 'to be in.valid 

Qr unen!oroe8ble, such that notice of tbat proriai:0,n ia no lonpr ne~etu-11ey ... 89 Fed. Reg, at 

38048. Theie modi6eca.tione to tne Notice of Privaey Practkee appear, by Plaintiffs• a:nd th~ 

1Court's 'befi reeding, in Code of Federal Regulatioll8 Section 164.5,20(lb)(l){ii)(F), (G), and 
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(ff) as l!IMWD at 89 Fed. Rei. S3.065. Each of these parargnphs impletn~tlA pttw.il!lkltt! ,af tho 

2024 Rule U.at arc unlawfuJJ .. such that :notice of tae provision is no lonpr neceNarY.'" 89 

Fed. Reg .. at 83048. Th~ r-emainder of the change,s to Section 164J'i20 in S9 Fed. Reg. 32976 

am not '"directly :related'" to the 2024 R.iule's unlawfull provi(rion&, 89 Fied. Jkig. at 33048. 

'fh;us, HRS intended tJhem to tJDVOii'. 

Tkese :remaiilliilii modwee.tione could function aenl!lil>ly without the r-emaitn.d'eF of the 

2024 Rule. There ia "'no incJicatwn• otherwise. Tenn. Walking Hor.st. Na.t'7. Cehbration Aah 

r,. U.S. .Dep,'t of Agric., 76i F. SllPP. Sd 584. 552 (N.D. Tex. 2025). Replated entities could 

implement tneee ,chaneee to thei.f Noti.Cll!-e c,£ Privacy Pnlctioes withou:t. including the 

provisions that directly relate to the 2024 Rule"e unlawful part&. The~ new ttquir--emernm 

~wn baiv,C1 a diffartI.nt compliance, deadline . .Su 89 F,ed. Reg. ot a2978. ThuiS, th~y meet b0lh 

e.lemenUi of th:e l!!fl!Net.aibility l!IUutda.rd. Neither party big-blight& other provisions of the 2024 

RuJe tJiat do n.ot relate to the unlawful elements of the 20.24 Rula and t:hul!I deH,rve to be 

severed. 

AooOJ'dimgly, 46 CLP.R. Sectiol'li 164.620 is severed .u,d not vaC&1ted ucept 45 C.F.R. 

Section 164.520(b}(l)(ii)(F,, (G), and OD. which an vacated beot1;UM1 HHS did not intend 

they mntam. 

CONCUTSION 

Plllintills' Motion i1;1. GRANTED. Dafenda!dta' Motian i:a DENIED as moot. Tb 

20~4 Rule's modifications to 45 C.F.R. parts 160 8.11d 164 a__a promulgated and ,~)aim~d ,_t 

89 F8d. Reg. 3.2976-33066 are VACATED. The modifications to 45 C.F.R. Section IJ34.620 

are eevered and ahall etand. But 45 C.F.R. Section 164.520(b)(l)(i.i)(F), (0),, and (H} are 

VACATED. 

Case 3:25-cv-00025-KAC-JEM     Document 101-1     Filed 06/24/25     Page 65 of 66 
PageID #: 1152



Case 2:24-cv-00228-Z     Document 110     Filed 06/18/25      Page 65 of 65     PageID 52158

SO ORD.EREcl>. 

Jum.1:1, /'d,' 2025 

65 

J. KACSMARYK 
D STATES DlSTRICT JUDGE 
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