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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF IDAHO 

ST. LUKE’S HEALTH SYSTEM, LTD., 

Plaintiff, 

v. 

RAÚL LABRADOR, Attorney General of the 
State of Idaho, 

Defendant. 

Case No. 1:25-cv-00015-BLW 

REPLY IN SUPPORT OF PLAINTIFF’S 
MOTION FOR ENTRY OF 
PROTECTIVE ORDER [DKT 70] 

 

 
St. Luke’s Health System, Ltd., – not pregnant women, and not providers who are called 

upon to help pregnant women make choices about their reproductive health care in emergent 

settings – brings this constitutional challenge to Idaho’s strict abortion statute’s conflict with the 

Emergency Medical Treatment and Active Labor Act (“EMTALA”). Because a different district 
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court struck down a federal regulation providing protection from the improper use of 

reproductive health care medical records for criminal or administrative investigations as 

improperly promulgated, the Attorney General does not think this Court may order any such 

protection here. Not so. This Court has “broad discretion” to decide “when a protective order is 

appropriate and what degree of protection is required.” Phillips ex. rel. Estates of Byrd v. Gen. 

Motors Corp., 307 F.3d 1206, 1211 (9th Cir. 2002) (quoting Seattle Times Co. v. Rhinehart, 467 

U.S. 20, 36 (1984)). The Attorney General has issued extremely broad requests for records 

pertaining to patients and providers who are not the litigants in this case. Accordingly, the 

protection sought by St. Luke’s is appropriate and necessary to ensure that constitutional rights 

can be vindicated without exposing those nonparties to possible investigation or prosecution. 

ARGUMENT 

A. Only One Dispute Remains Between the Parties. 

Only one disagreement existed between the parties at the time St. Luke’s filed its Motion 

for Entry of Protective Order (Dkt. 70), whether the following provision should be included in 

Section 11 of the Protective Order: 

Moreover, the Parties agree that they will not seek information or use information 
obtained through discovery in this case to investigate or impose liability on any person 
for seeking, obtaining, providing, or facilitating reproductive health care or to identify 
any person for such purposes. 

 
Dkt. 70, Ex. 1 at § 11. 
 
 Exhibit 1 attached to St. Luke’s Motion inadvertently omitted other provisions the parties 

had agreed to. Such omissions were not intentional, and St. Luke’s appreciates the Attorney 

General drawing St. Luke’s and the Court’s attention to that omission. St. Luke’s stands by the 

agreements it reached with the Attorney General. To be certain, St. Luke’s agrees that in 
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designating with whom the Attorney General can share information in this lawsuit, Sections 

4.2(a) and 4.3(a) appropriately include “all deputies attorney general however denominated.”  

Similarly, St. Luke’s agrees that the provision set out in the last sentence of paragraph 1 

under Purposes and Limitations, which restricts use of material produced in discovery to this 

litigation, can be replaced by the language set out in the first sentence of paragraph 1 of the 

Model Protective Order, so long as it also includes “Attorney Eyes Only” materials. Thus, 

Section 1 of St. Luke’s proposed Protective Order would read: 

 1. PURPOSES AND LIMITATIONS 
 
 Use of any information or documents labeled “Confidential” or “Attorney Eyes 
Only” and subject to this Protective Order, including all information derived therefrom, 
shall be restricted solely to the litigation of this case and shall not be used by any party 
for any other purpose. This Protective Order does not confer blanket protection on all 
disclosures or response to discovery; the protection it affords from public disclosure and 
use extends only to the limited information or items that are entitled to confidential 
treatment under the applicable legal principles, and it does not presumptively entitle 
parties to file confidential information under seal. 
 
 This Protective Order applies to discovery, pre-trial, trial, and post-trial 
proceedings in this action, whether the Documents are produced by a party or a person or 
entity who is not a party to this action (a “non-party”). It also binds the Parties and their 
respective agents, successors, personal representatives, or assignees. However, this 
Protective Order does not govern the use by the Parties of Protected Material 
(“Confidential” or “Attorney Eyes Only” material) in open court at any hearing or trial, 
but the Parties reserved the right to seek relief from the Court in connection with the 
intended use of Protected Material in any such hearing or trial. 
 

See Ex. 2.1 

 Finally, St. Luke’s agrees to the language in Section 5.2 that allows the parties to mark 

Confidential or Attorney Eyes Only material through use of an Appendix rather than making 

such markings on the produced documents themselves.  

 
1 Neither Defense Ex. 3 (Dkt. 71-3) nor Defense Ex. 4 (Dkt. 71-4) contains this version of 
Section 1 Purposes and Limitations, although the Attorney General appears to agree that this is 
the version of Section 1 that the parties agreed to. See Dkt. 71 at 9; Dkt. 71-6 at 3. 
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Thus, because St. Luke’s continues to agree that these provisions should be in the 

Protective Order, the only difference between the parties is whether the last sentence of Section 

11 as proposed by St. Luke’s should be included. 

B. The Specific Constitutional Issue Presented in This Litigation 
 Should Not Subject Nonparties to Risk of Liability. 
 
St. Luke’s seeks a provision in the Protective Order that protects nonlitigants to this case. 

Protection of nonparty personal information, including personally identifiable information and 

health information, is particularly important “because disclosure of sensitive and potentially 

embarrassing information would cause serious injury to the nonparty, whose conduct is not at 

issue in the case.” Moore v. Battelle Energy All., LLC, No. 4:21-CV-00230-CRK, 2023 WL 

1767391, at *4 (D. Idaho Feb. 3, 2023) (citation omitted). 

The Attorney General ignores that St. Luke’s seeks through its requested provision to 

protect nonparty providers and their patients whose personal information appears in records the 

Attorney General seeks in discovery. Indeed, as set forth in St. Luke’s Motion for Protective 

Order, the Attorney General is seeking information, including medical and insurance payment 

records, regarding every instance in which a patient sought treatment from St. Luke’s and 

received an abortion to stabilize their emergency medical condition. Dkt. 70 at 6-7. Such 

evidence undoubtedly would provide the names of providers and their patients, which 

prosecutors – whether in the Attorney General’s Office or in the county prosecutors’ offices 

where St. Luke’s has emergency facilities – could use to further investigation and prosecution of 

potential offenses under Idaho Code § 18-622. 

The Attorney General objects to this provision on two grounds: (1) because the proposed 

language is virtually identical to the federal regulation declared invalid in Purl v. HHS, 787 

F.Supp.3d 284 (N.D. Tex. June 18, 2025), it is improper to include it in a Protective Order; and 
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(2) the Attorney General believes that St. Luke’s is asking this Court to immunize its providers 

from liability. Neither is accurate. 

First, this Court plainly has the discretion to include such a provision as part of its broad 

discretion to craft a Protective Order that protects nonparties, regardless of whether the language 

initially was used in a federal regulation that has since been held invalid by a district court in the 

Northern District of Texas.  Purl, 787 F.Supp.3d 284. The district court decision in Purl 

determined that the U.S. Department of Health and Human Services had erred in promulgating 

the regulation, which was contrary to statute and beyond the agency’s authority to issue without 

clearer congressional authority. Id. at 296, 310. That case had nothing to do with judicial 

protective orders, nor a court’s authority to issue limited protection in particular cases, as 

opposed to an agency’s ability to enact a sweeping rule with national effect. Even if it did, the 

decision in Purl has no precedential effect for this Court. Moreover, the AG does not argue here 

that any statute stands in the Court’s way of issuing the sought protective order. Purl is therefore 

inapposite. 

The premise of the regulation held invalid in Purl remains sound despite the agency’s 

insufficient authority to issue it: government litigants should not be able to use civil litigation to 

gather information to investigate nonparty litigants. See also United States v. Heine, 314 F.R.D. 

498 (D. Or. 2016) (the State generally cannot use civil discovery to build a criminal case). This 

Court should not stay its hand because an agency lacks related authority in a completely different 

context. 

The Attorney General takes issue with St. Luke’s reliance on Heine, pointing out that in 

Heine the Ninth Circuit relied on a Supreme Court case that held the government did not violate 

the Fifth Amendment rights of corporate executives by using evidence obtained from an FDA 
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civil proceeding in a related criminal case. Dkt. 71 (citing Heine, 314 F.3d at 509 (citing United 

Stats v. Kordel, 397 U.S. 1 (1970)). The Attorney General also points out that St. Luke’s – not 

the government – initiated this civil litigation. 

But the Attorney General’s argument ignores that the parties sought to be protected here 

are not parties to the litigation. Indeed, the parties in Kordel were parties to the civil litigation 

and then the subject of the subsequent prosecution. Kordel, 397 U.S. at 2, 3. Here, to the 

contrary, St. Luke’s seeks a provision in a Protective Order that protects nonparties to the 

litigation. The Attorney General offers no argument as to why such nonparties should not be 

protected. 

Second, St. Luke’s is not asking this Court to immunize anyone. St. Luke’s is not asking 

that it be immunized. Nor would the provision that St. Luke’s seeks to include at the end of 

Section 11 convey immunity on any nonparty. The provision would only prohibit the Attorney 

General from directly or indirectly using information obtained in this case to investigate or 

impose liability on persons involved in providing, obtaining, or facilitating reproductive health 

care – including abortions in emergent conditions as stabilizing care under EMTALA. As set 

forth in St. Luke’s Motion for a Protective Order, its proposed limitation “does not prevent the 

Attorney General’s office from independently investigating or enforcing Idaho law against 

anybody if it has an independent basis for such action. It merely vindicates institutions’ ability to 

bring constitutional claims like those involved in this suit without facing the chill of retaliatory 

enforcement action, which is plainly within the public interest.” Dkt. 70 at 7. The provision 

protects nonparties, not St. Luke’s. Thus, this Court should exercise its broad discretion to enter 

a Protective Order that includes the following provision: 

Moreover, the Parties agree that they will not seek information or use information 
obtained through discovery in this case to investigate or impose liability on any person 
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for seeking, obtaining, providing, or facilitating reproductive health care or to identify 
any person for such purposes. 

 

Dkt. 70, Ex. 1 at § 11. 

 C. This Court Should Not Enter the Model Protective Order, Which Is  
  Inadequate to Protect Nonparties to this Litigation. 
 
 The Attorney General, in the alternative, asks this Court to enter the Model Protective 

Order. This Court should reject that request for two reasons. First, that is not what the Attorney 

General had agreed to in discussions with St. Luke’s. St. Luke’s seeks only the Protective Order 

agreed to between the parties, with the provision in Section 11 that protects nonparties from the 

threat of criminal investigation and prosecution. Second, the Model Protective Order does not 

include an Attorney Eyes Only provision, which is particularly critical here given the highly 

sensitive, medical, and private information concerning reproductive choices, including abortion, 

in the documents requested by the Attorney General in discovery. There is a strong privacy 

interest in the confidentiality of this information, the public disclosure of which will cause 

nonparties who have not injected themselves in this litigation to be subject to embarrassment, 

harassment, and retaliation. See e.g., Planned Parenthood of S.Ariz. v. Lawall, 307 F.3d 783, 790 

(9th Cir. 2002) (recognizing privacy protections for information regarding an abortion decision). 

CONCLUSION 

 For the reasons set forth above, this Court should enter the Protective Order set forth as 

Exhibit 2 to this reply brief. This version of the Protective Order includes all of the provisions 

agreed to between the parties but inadvertently omitted by St. Luke’s in Exhibit 1 to its Motion 

for Protective Order, plus the disputed provision St. Luke’s seeks in Section 11. 
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One or more of the parties in this matter anticipates the production of documents or 

information that at least one party or a third-party from whom documents have been or will be 

subpoenaed, considers to be, or to contain, confidential, proprietary, trade secret, or commercially 

or personally sensitive information, including medical records and that may be appropriately 

subject to protection under Federal Rule of Civil Procedure 26(c) and the Health Insurance 

Portability and Accountability Act and its implementing regulations, 45 C.F.R. § 164.512(e)(l). 

Good cause exists to protect the confidential nature of the information contained in certain 

documents, interrogatory responses, responses to requests for admission, or deposition testimony. 

Entry of this Protective Order is warranted to protect against disclosure of such documents and 

information. 

Good cause being shown, IT IS HEREBY ORDERED as follows:  

 1. PURPOSES AND LIMITATIONS 

Use of any information or documents labeled “Confidential” or “Attorney Eyes Only” and 

subject to this Protective Order, including all information derived therefrom, shall be restricted 

solely to the litigation of this case and shall not be used by any party for any other purpose. This 

Protective Order does not confer blanket protection on all disclosures or responses to discovery; 

the protection it affords from public disclosure and use extends only to the limited information or 

items that are entitled to confidential treatment under the applicable legal principles, and it does 

not presumptively entitle parties to file confidential information under seal. 

This Protective Order applies to discovery, pre-trial, trial, and post-trial proceedings in this 

action, whether the Documents are produced by a party or a person or entity who is not a party to 

this Action (a “non-party”). It also binds the Parties and their respective agents, successors, 

personal representatives, and assignees. However, this Protective Order does not govern the use 

by the Parties of Protected Material (“Confidential” or Attorney Eyes Only” material) in open 
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court at any hearing or trial, but the Parties reserve the right to seek relief from the Court in 

connection with the intended use of Protected Material in any such hearing or trial.  

2. “CONFIDENTIAL” AND “ATTORNEY EYES ONLY” MATERIAL 
 

“Confidential” material shall include the following documents and tangible things 

(regardless of how generated, stored, or maintained) produced or otherwise exchanged which 

contain: (1) “protected health information,” which shall have the same scope and definition as set 

forth in 45 C.F.R. §§ 160.103 and 164.5011; (2) documents discussing treatments; (3) information 

protected by the provisions of the Privacy Act of 1974, 5 U.S.C § 552a; (4) information protected 

by the Internal Revenue Code, 26 U.S.C. § 6103; (5) proprietary information; (6) trade secret 

information; (7) confidential research or development; (8) financial information that is 

commercially sensitive or that otherwise is entitled to protective treatment under Federal Rule of 

Civil Procedure 26(c); (9) information subject to non-disclosure or other confidentiality 

agreements, whether between the parties or with third parties; and (10) personal information that 

is protected from disclosure by other statute, regulation, or otherwise entitled to protection from 

public disclosure. Such confidential and/or proprietary information shall be referred to herein as 

“Confidential.” 

“Attorney Eyes Only” materials shall include documents and tangible things (regardless of 

how generated, stored, or maintained) that qualify as “Confidential” and that the designating party 

reasonably believes contain highly sensitive business or personal information, the disclosure of 

which to another party or non-party would create a risk of competitive or commercial 

disadvantage, or highly sensitive personal disadvantage, to the designating party, or a person for 

 
1 Protected health information includes, but is not limited to, health information, including demographic information 
relating to either: (a) the past, present, or future physical or mental condition of an individual; (b) the provision of care 
to an individual; or ( c) the payment for care provided to an individual, which identifies the individual or which 
reasonably could be expected to identify the individual. 
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whom the designating party provides personal services, that could not be avoided by less 

restrictive means. Such information and materials shall be referred to herein as “Attorney Eyes 

Only.” 

It is the parties’ intent that material will not be designated “Confidential” or “Attorney Eyes 

Only” without a good faith belief that it has been maintained in a confidential, non-public manner, 

there is good cause why it should not be part of the public record in this case, and, with respect to 

“Attorney Eyes Only” materials, there is a significant risk of competitive or commercial 

disadvantage or highly sensitive personal disadvantage to the designating party, or a person for 

whom the designating party provides personal services, if such materials are disclosed to another 

party or non-party. 

The parties agree that third parties from whom documents are subpoenaed may also 

designate materials as “Confidential” or “Attorney Eyes Only” and the parties will observe those 

designations consistent with all terms of this Protective Order. 

3. SCOPE 

The protections conferred by this Protective Order cover not only Confidential and 

Attorney Eyes Only material (as defined above), but also (1) any information copied or extracted 

from Confidential or Attorney Eyes Only material; (2) all copies, excerpts, summaries, or 

compilations of Confidential or Attorney Eyes Only material; and (3) any testimony, 

conversations, or presentations by parties or their counsel that might reveal Confidential or 

Attorney Eyes Only material. 
 
The parties are authorized to produce personally identifying information contained within 

electronically stored information or hard copy documents. Any electronically stored information 

or hard copy documents containing such personally identifying information will be deemed 

Confidential Information, regardless of whether the electronically stored information or hard copy 
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documents are marked with a “Confidential” legend designating the information as Confidential 

Information. The parties may further designate this information as Attorney Eyes Only information 

if appropriate under the definition set forth above. 

4. ACCESS TO AND USE OF CONFIDENTIAL AND ATTORNEY EYES ONLY 
MATERIAL 

4.1  Basic Principles. A receiving party may use Confidential or Attorney Eyes Only 

material that is disclosed or produced by another party or by a non-party in connection with this 

case solely for purposes of prosecuting, defending, or attempting to settle this litigation. 

Confidential and Attorney Eyes Only material may be disclosed only to the categories of persons 

and under the conditions described in this Protective Order. Prior to disclosing Confidential or 

Attorney Eyes Only material to the categories of persons and under the conditions described in 

this Protective Order, counsel shall inform each such person that Confidential and Attorney Eyes 

Only material may not be used or disclosed for any purpose other than this litigation and provide 

a copy of this Protective Order, and for certain categories of persons, must ensure they sign the 

“Acknowledgment and Agreement to Be Bound” (Exhibit A), as stated below. Counsel shall take 

all other reasonable steps to ensure that persons receiving Confidential and Attorney Eyes Only 

material and health information do not use or disclose such information for any purpose other 

than this litigation. Confidential and Attorney Eyes Only material must be stored and maintained 

by a receiving party at a location and in a secure manner that ensures that access is limited to the 

persons authorized under this Protective Order. 

4.2  Disclosure of “CONFIDENTIAL” Information or Items. Unless otherwise ordered 

by the Court or permitted in writing by the designating party, a receiving party may disclose any 

Confidential material only to: 

(a) the receiving party’s counsel of record in this action, including for Defendant all 

deputies attorney general however denominated, as well as employees of counsel to whom it is 

reasonably necessary to disclose the information for this litigation;  
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(b) the officers, directors, and employees (including in-house counsel) of the receiving 

party to whom disclosure is reasonably necessary for this litigation and who have signed the 

“Acknowledgment and Agreement to Be Bound” (Exhibit A);  

(c) experts and consultants to whom disclosure is reasonably necessary for this litigation 

and who have signed the “Acknowledgment and Agreement to Be Bound”;  

(d) the Court, court personnel, and court reporters and their staff;  

(e) copy or imaging services retained by counsel to assist in the duplication of Confidential 

material, provided that counsel for the party retaining the copy or imaging service instructs the 

service not to disclose any Confidential material to third parties and to immediately return all 

originals and copies of any Confidential material;  

(f) witnesses in the action to whom disclosure is reasonably necessary, including during 

their depositions, and who have signed the “Acknowledgment and Agreement to Be Bound”, 

unless otherwise agreed by the designating party or ordered by the Court;  
 
(g) the author or recipient of a document containing the information or a custodian or other 

person who otherwise possessed or knew the information; and  

(h) mediators and arbitrators.  

Pages of transcribed deposition testimony or exhibits to depositions that reveal 

Confidential material must be separately bound by the court reporter and may not be disclosed to 

anyone except as permitted under this Protective Order.  

4.3  Disclosure of Attorney Eyes Only Information or Items. Unless otherwise ordered 

by the Court or permitted in writing by the designating party, a receiving party may only disclose 

Attorney Eyes Only material to: 

(a) the receiving party’s counsel of record in this action, including for Defendant all 

deputies attorney general however denominated, as well as employees of counsel to whom it is 

reasonably necessary to disclose the information for this litigation;  
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(b) in-house counsel of the receiving party to whom disclosure is reasonably necessary for 

this litigation;  

(c) experts and consultants to whom disclosure is reasonably necessary for this litigation 

and who have signed the “Acknowledgment and Agreement to Be Bound”;  

(d) the Court, court personnel, and court reporters and their staff once appropriate measures 

have been taken for protection of the information;  

(e) copy or imaging services retained by counsel to assist in the duplication of Attorney 

Eyes Only material, provided that counsel for the party retaining the copy or imaging service 

instructs the service not to disclose any Attorney Eyes Only material to third parties and to 

immediately return all originals and copies of any Attorney Eyes Only material;  

(f) witnesses in the action to whom disclosure is reasonably necessary, including during 

their depositions, and who have signed the “Acknowledgment and Agreement to Be Bound,” 

unless otherwise agreed by the designating party or ordered by the Court: and  

(g) the author or recipient of a document containing the information. 

Pages of transcribed deposition testimony or exhibits to depositions that reveal Attorney 

Eyes Only material must be separately bound by the court reporter and may not be disclosed to 

anyone except as permitted under this agreement.  

4.4 Filing Confidential or Attorney Eyes Only Material. Before filing Confidential or 

Attorney Eyes Only material or discussing or referencing such material in court filings, the filing 

party shall provide advance notice to the designating party. Any Confidential or Attorney Eyes 

Only information, or any document incorporating Confidential or Attorney Eyes Only information, 

that is filed with the Court shall be filed in accordance with the Court’s CM/ECF procedures and 

shall be filed provisionally under seal according to District of Idaho Local Civil Rule 5.3(b). The 
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designating party shall have the burden and responsibility of filing a motion to seal with the Court 

under Local Civil Rule 5.3 to determine whether or not the record designated as Confidential or 

Attorney Eyes Only will in fact be sealed or redacted. “Compelling reasons,” as set forth in 

Kamakana v. City & Cty. of Honolulu, 447 F.3d 1172, 1179-80 (9th Cir. 2006), must be shown to 

seal records attached to a dispositive motion, and “good cause” must be shown to seal records 

attached to a non-dispositive motion. 

5. DESIGNATING PROTECTED MATERIAL 

5.1  Exercise of Restraint and Care in Designating Material for Protection. Each party 

or non-party that designates information or items for protection under this Protective Order must 

take care to limit any such designation to specific material that qualifies under the appropriate 

standards. The designating party must designate for protection only those parts of material, 

documents, items, or oral or written communications that qualify, so that other portions of the 

material, documents, items, or communications for which protection is not warranted are not 

swept unjustifiably within the ambit of this Protective Order. 

Mass, indiscriminate, or routinized designations are prohibited. Designations that are 

shown to be clearly unjustified or that have been made for an improper purpose (e.g., to 

unnecessarily encumber or delay the case development process or to impose unnecessary 

expenses and burdens on other parties) expose the designating party to sanctions. 

If it comes to a designating party’s attention that information or items that it designated for 

protection do not qualify for protection, the designating party must promptly notify all other 

parties that it is withdrawing the mistaken designation. 

5.2 Manner and Timing of Designations. Except as otherwise provided in this 

Protective Order (see, e.g., section 5.2(b) below), or as otherwise stipulated or ordered, disclosure 

or discovery material that qualifies for protection under this Protective Order must be clearly so 

designated before or when the material is disclosed or produced. 
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(a) Information in Documentary Form. To designate information in documentary form 

(e.g., paper or electronic documents and deposition exhibits, but excluding transcripts of 

depositions or other pretrial or trial proceedings) for protection under this agreement, the 

designating party must affix the word “CONFIDENTIAL” or “ATTORNEY EYES ONLY” to 

each page that contains Confidential or Attorney Eyes Only material. If only a portion or portions 

of the material on a page qualifies for protection, the producing party also must clearly identify 

the protected portion(s) (e.g., by making appropriate markings in the margins or by separately 

addressing in an appendix which parts are protected). 

(b) Testimony Given in Deposition or in Other Pretrial Proceedings. To designate 

testimony given in a deposition or in other pretrial proceedings for protection under this agreement, 

any party may, within thirty days after receiving the transcript of the deposition or other pretrial 

proceeding, designate portions of the transcript, or exhibits thereto, as Confidential or Attorney 

Eyes Only. If a party desires to protect Confidential or Attorney Eyes Only information at trial, 

the issue should be addressed during the pre-trial conference. Unless otherwise agreed, all 

deposition transcripts shall be treated as “CONFIDENTIAL” until the expiration of the thirty-day 

period. 

(c) Other Tangible Items. To designate other tangible items for protection under this 

agreement, the producing party must affix in a prominent place on the exterior of the container or 

containers in which the information or item is stored the word “CONFIDENTIAL” or 

“ATTORNEY EYES ONLY.” If only a portion or portions of the information or item warrant 

protection, the producing party, to the extent practicable, shall identify the protected portion(s). 

5.3 Inadvertent Failures to Designate. If timely corrected, an inadvertent failure to 

designate qualified information or items does not, standing alone, waive the designating party’s 
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right to secure protection under this Protective Order for such material. Upon timely correction of 

a designation, the receiving party must make reasonable efforts to ensure that the material is treated 

in accordance with the provisions of this Protective Order. 

6. CHALLENGING CONFIDENTIALITY DESIGNATIONS 
 
6.1 Timing of Challenges. Any party may challenge a designation of Confidential or 

Attorney Eyes Only at any time up until and including sixty (60) days prior to trial. Unless a prompt 

challenge to a designating party’s Confidential or Attorney Eyes Only designation is necessary to 

avoid foreseeable, substantial unfairness, unnecessary economic burdens, or a significant 

disruption or delay of the litigation, a party does not waive its right to challenge the designation 

by electing not to mount a challenge promptly after the original designation is disclosed. 

6.2 Meet and Confer. The Parties must make every attempt to resolve any dispute 

regarding Confidential or Attorney Eyes Only designations without Court involvement. Any 

motion regarding Confidential or Attorney Eyes Only designations, or for a protective order, must 

include a certification, in the motion or in a declaration or affidavit, that the movant has engaged 

in a good faith meet and confer conference with other affected parties in an effort to resolve the 

dispute without court action. The certification must list the date, manner, and participants to the 

conference. A good faith effort to confer requires a face-to-face meeting or a telephone conference. 

6.3 Judicial Intervention. If the parties cannot resolve a challenge without Court 

intervention, the designating party may file and serve a motion to retain the Confidentiality or 

Attorney Eyes Only designation. The burden of persuasion in any such motion shall be on the 

designating party. Frivolous challenges, and those made for an improper purpose (e.g., to harass 

or impose unnecessary expenses and burdens on other parties) may expose the challenging party 
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to sanctions. All parties shall continue to maintain the material in question as Confidential or 

Attorney Eyes Only until the Court rules on the challenge. 

7. PROTECTED MATERIAL SUBPOENAED OR ORDERED PRODUCED IN 
OTHER LITIGATION 

 
7.1 If a party is served with a subpoena or a court order issued in other litigation that 

compels disclosure of any information or items designated in this action as “CONFIDENTIAL” 

or “ATTORNEY EYES ONLY,” that party must: 

(a) promptly notify the designating party in writing and include a copy of the subpoena 

or court order; 

(b) promptly notify in writing the party who caused the subpoena or order to issue in 

the other litigation that some or all of the material covered by the subpoena or order is subject to 

this agreement. Such notification shall include a copy of this agreement; and 

(c) cooperate with respect to all reasonable procedures sought to be pursued by the 

designating party whose Confidential or Attorney Eyes Only material may be affected. 

8. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL 
 
If a receiving party learns that, by inadvertence or otherwise, it has disclosed Confidential 

or Attorney Eyes Only material to any person or in any circumstance not authorized under this 

Protective Order, the receiving party must immediately (a) notify in writing the designating party 

of the unauthorized disclosures, (b) use its best efforts to retrieve all unauthorized copies of the 

protected material, (c) inform the person or persons to whom unauthorized disclosures were made 

of all the terms of this Protective Order, and (d) request that such person or persons execute the 

“Acknowledgment and Agreement to Be Bound” that is attached hereto as Exhibit A. 

9. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE 
PROTECTED MATERIAL 

Case 1:25-cv-00015-BLW-REP     Document 74-1     Filed 12/16/25     Page 12 of 17



 

PROTECTIVE ORDER - 12 
151419608.1 0048059-00016  

When a producing party gives notice to receiving parties that certain inadvertently 

produced material is subject to a claim of privilege or other protection, the obligations of the 

receiving parties are those set forth in Federal Rule of Civil Procedure 26(b)(5)(B). This provision 

is not intended to modify whatever procedure may be established in an e-discovery order or order 

that provides for production without prior privilege review. The parties agree to the entry of a 

non-waiver order under Fed. R. Evid. 502(d) and absent any order, to be bound by the non-waiver 

terms of Fed. R. Evid. 502(d). 

10. NON-TERMINATION AND RETURN OF DOCUMENTS 

Within 60 days after the termination of this action, including all appeals, each receiving 

party must return all Confidential and Attorney Eyes Only material to the producing party, 

including all copies, extracts, and summaries thereof. Alternatively, the parties may agree upon 

appropriate methods of destruction. Notwithstanding this provision, counsel are entitled to retain 

one archival copy of all documents filed with the Court, trial, deposition, and hearing transcripts, 

correspondence, deposition and trial exhibits, expert reports, attorney work product, and 

consultant and expert work product, even if such materials contain Confidential or Attorney Eyes 

Only material. 

 
11. SEEKING OF MEDICAL RECORDS 
 
Nothing in this Protective Order authorizes counsel for St. Luke’s or the Defendant to 

obtain medical records or information through means other than formal discovery requests, 

subpoenas, depositions, or pursuant to a patient authorization. Moreover, the Parties’ agree that 

they will not seek information or use information obtained through discovery in this case to 

investigate or impose liability on any person for seeking, obtaining, providing, or facilitating 

reproductive health care or to identify any person for such purposes. 
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This Protective Order, however, does not restrict the disclosure or use of any information 

or documents lawfully obtained by the receiving party through means or sources outside of this 

litigation. .  

12. NO WAIVER OF OBJECTIONS 
 
This Protective Order shall not constitute a waiver of any party’s or non-party’s right to 

oppose any discovery request or object to the admissibility of any document, testimony, or other 

information.  

13. MODIFICATION 
 
Nothing in this Protective Order shall prejudice any party from seeking amendments to 

expand or restrict the rights of access to, and use of, Protected Material, or other modifications, 

subject to order by the Court. 
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The Court has reviewed the reasons offered in support of entry of this Protective Order 

and finds that there is good cause to protect the confidential nature of certain information and to 

limit its use beyond this litigation. Accordingly, the Court adopts the above Protective Order in 

this action. 

 
 IT IS SO ORDERED. 

 

DATED:       
Honorable B. Lynn Winmill 
 
 
 
 

Case 1:25-cv-00015-BLW-REP     Document 74-1     Filed 12/16/25     Page 15 of 17



 

151419608.1 0048059-00016  

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT A 
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ACKNOWLEDGEMENT AND AGREEMENT TO BE BOUND 
 

 
I,    , have been advised by counsel of record for 

 
  in   

 
of the protective order governing the delivery, publication, and disclosure of confidential 

documents and information produced in this litigation. I have read a copy of the protective 

order and agree to abide by its terms. 

 
 
 

Signed 

Printed  

Date 
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